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ABSTRACT

The Constitution of Fiji th<lugh similar to rnany others
adopted within the cornrnonwealth since the end of the second
'world war departs in many respects from the constitution of

the united Kingdorn and that of New Zealand. The constitution
of the United Kingdorn is wholly unwritten and that of New Zealand.
is only partly written as contained in the constitution Act of Lgsz.

Fiji not only has a written Constitution; the Constitution also

incorporates the rules or principles which are accepted as con-

stitutional conventions in the United Kingdom and New Zealand.

In this thesis attention has been given to the position of the

Governor-General as the representative of the Queen and the

powers conferred upon hirn. The fact that he is a local appointee

rnakes his position even more delicate. The problern is accent-

uated. in that the exercise of solTre of his powers are rnade

nonjusticiable by the Constitution.

. It is also suggested in this work that the fact that the Con-

stitution of Fijihas an entirely different basis frorn that of the

United Kingdorn or New Zealand renders rnany of the principles
adopted in those countries inapplicable. The notion of parlia-
rnentary sovereignty propounded by Dicey and others does not

apply; The Constitution, not Parliarnent, is suprerne. Judicial
review of legislation is inevitable and the courts are intended

as guardians of the Constitution. There are other irnportant
differences many of which are the result of the political decisions

rnade on behalf of the three rnain races in Fiji before the Con-

stitution was drafted. The separate Fijian adrninistration and, the

Powers of the Council of Chiefs are illustrations of these provisions,
The fact the indigenous Fijians enjoy a privileged position through
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,tJre sepa.rate Fij'ian.A.drninistration and the Corracil of Chiefs is
discussed.

The syeterriof representation fur tlre House of Representz.tives

wittr a combination of tbe cornrnurral and urultiracial electorates
provid.es an unusual, perhaps questionable, experirrrent towards a

soluttoa of the tensioqa and problelms as Eoeiated with a heterogeneouc

s,ociety. Likewise the fundamental rights provioio:es bave Bpecial

signllicance io a:rnulti-racial society like tha,t of Fiji, As a baek-

grorrnd to the above Eattere a compreheasive ourvey of tlhe con-

ati.tutional hiqtory of the courxtry is atternpted.

The role of the judiciary has been given slguif,.icarrt er,rphasis

throughout the- thesis as it le fetrt that the judiciary is the linch-
pin of the Conetitution of F"iji.

Goacludlag observatLons have been offbred on ways of noaking

the sptrit of the Constitutioa, as enshrined in the preamble to the

Canetitution, a reality; and to engender a uational outlosk amongst

the people of, all etbrric groups.
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PREFACE

Fiji becarrre an independent Dominion within the British
Cornrnonrvealth on 10 October 1970. There has not beerany stuly
dealing with the Constitution of the Dorninion. I present this

thesis on the Constitution of Fiji in recognition of the importance

of that dernand and as a srnall service which I could render rny

country. It is hoped that students of government as well as of

law will derive assistance frorn it.
.\

My intention was to deal with the Constitution as a whole.

The impracticability of providing detailed studies of al1 aspects

of the Constitution in a work of this size rnanifested itseU at the

outset. ltrhilst conceding, for instance, that Chapter II of the

Cohstitution dealing with fundarnental rights and freedorns rnerits

a thesis in itself, I have nonetheless been forced to adopt a rnore

general approach, detailing only those facets which I felt to be

essential to the frarnework and operation of the Constitution. At

the sarne tirne Ihave found it necessary to delve into rnatters

which rnay ex facie seerrl unrelated or unwarranted but on closer

exarnination it will be seen that their trnderstand.ing is a pre-

requisite to a fuller appreiciation of the constitutional provisions.

The cornposition, history and tensions of F'ijirs rnultiracial society,

the land issue and the separate Fijian Adrninistration are cases

in point.

Independence was sought and granted on the basis of a

corrrprornise reached between the countryrs two rnain political

parties. Hence it is irnportant to remember that the transition

to independence was by agreement and not cornplicated by the
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corrr.munal factors which are endemic in any rnultiracial socie.ty.

Nonetheless the problerns associated with a heterogeneous society
rernain. The fundarnental rights provisions of the constitution
provide inadequate protection in view of the fact that such

provisions basically affect public bodies and governrnental agencies

and not the private actions of individuals. Comrnunalisrn is further
exacerbated by the systern of parliarnentary representation. In
an atternpt to obviate appeals to comrnunal sentirnents and to build.

a national outlook amongst the diverse ethnic groups, I have rnade

several proposals includ.ing that of a new electoral equilibriurn.

As the guardian of the Constitution, the judiciary has a vital
role to p1ay. If the new order established by the Fiji Constitution

is to be given the rnaxirnurn effect, the Courts will have to discharge

their function rvith independence and integrity. Because the

judiciary is the linchpin of the Constitution of f iji, I have ernphasised

its role throughout this thesis. I have found the approach of the

Suprerne Courts of the United States and India of great assistance.

This is particularly so in the area relating to the fundarnental

rights and freedoms and the interpretation of the Constitution.

The Supreme Court of the United. States, in particular, has proved.

its independence and strength. There is rnuch to be gained frorn its
decisions and frorn its experience of almost two centuries in the

field of judicial review of legislation. This w'iIl be of particuLar

relevance to Fiji as the Ccurts in Fiji have the unenviable, but

vital, task of adjusting to the new or.der. It will have to reject
the English trad.itions where judicial review of legislation is a

foreign concept.

The final chapter is headed.trConcluding Observationsrl

rather than trGeneral Conclusiolxstt. This has been done because the
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sheer variety of subjects that have been discussed do not lend

ihemselves to the latter and yet something approaching the fo:.rner

is clearly warranted. Nevertheless, wherever necessary,

conclusions are given in particular sections of the study.

h this thesis I have atternpted to deal with constitutional

issues, eschewing politics as far as possible. At tir.nes the

bounclary rnay be blurred. I have endeavoured to approach the

work with an objective and open rnind. I:r places where rny views

naay perhaps have been stated rather strongly, I hope and believe

that it was done objectively with a view to rnaking constructive

criticisrn. W'here the reference to personalities by narne was

unavoidable, I disclairn any d.esire or intention on rny part to
be other than purely inforrnative.

After this dissertation was cornpleted and it was about tc go

to the Bindery, the Privy Council delivered its very recent

decision in Attorney-General v 4n!gua, :irr.rl (reported on I9

August 1975) dealing with issues upon which I had already made

rny observations and carne to my ovrn conclusions. Happily

there seerrrs to be little conflict, if. any, between the views

expressed in this thesis and those of the Privy Council. In view

of its irnportance, I include a discussion of the decision as

Appendix II.

I arn indebted to the New Zealdnd University Grants Cornrnittee

for the New Zealand. Governrnent Fellowship without which this work

would not have been possible.

r fr9?5I i ALL E. R. I r.



xl:a

But for the inspiration, guidance and encouragernent of
-Professor J.F. Northey, Dean of the Faculty of Law, this work
would. not have been undertaken or cornpleted. rt is rny privilege
to acknowledge the debt r owe to rny supervisors - professor J.
F. Northey, who sacrificed much of his few leisure hours to enable
rne to cornplete this thesis in the minirnum tirne, andDr F.M.
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