
 

 

http://researchspace.auckland.ac.nz
 

ResearchSpace@Auckland 
 

Copyright Statement 
 
The digital copy of this thesis is protected by the Copyright Act 1994 (New 
Zealand).  
 
This thesis may be consulted by you, provided you comply with the 
provisions of the Act and the following conditions of use: 
 

• Any use you make of these documents or images must be for 
research or private study purposes only, and you may not make 
them available to any other person. 

• Authors control the copyright of their thesis. You will recognise the 
author's right to be identified as the author of this thesis, and due 
acknowledgement will be made to the author where appropriate. 

• You will obtain the author's permission before publishing any 
material from their thesis. 

 
To request permissions please use the Feedback form on our webpage. 
http://researchspace.auckland.ac.nz/feedback
 

General copyright and disclaimer 
 
In addition to the above conditions, authors give their consent for the 
digital copy of their work to be used subject to the conditions specified on 
the Library Thesis Consent Form. 

http://researchspace.auckland.ac.nz/
http://researchspace.auckland.ac.nz/feedback


The Local Government Act 2002

Rationalisation or Reform?

Grant James Hewison

A thesis submitted in partial fulfillment of the requirements
for the degree of Doctor of Philosophy in Law,

The Univensity of Auckland, 2008



Abstract

Every community is affected in some way by the decisions that local councils make.
Services which communities naturally rely upon, such as clean water flowing from
taps, driving or catching a bus to work, or having rubbish collected are all provided by
local authorities. But the role of local government in New Zealand society goes
beyond the provision of services. Democratically elected local authorities play an
essential part in the overall governance and sustainable development of the country.

The legal authority within which councils operate is circumscribed mainly by statute.
Prior to 1999, key elements of this statutory framework had become outdated. The
Local Government Act 1974, in particular, was a collection of parts enacted at
different times, reflecting diverse policy approaches and objectives. It was
prescriptive, complex and lengthy. Clearly, a more effective and enduring legislative
framework was required.

In 1999, the Labour-Alliance Government initiated a Review of the Local
Government Act 1974 that aimed to achieve a new statute which reflected a coherent
overall strategy for local government, moved to a more broadly empowering
legislative frarnework, developed a partnership relationship between central and local
government and clarified local government's relationship with the Treaty of Waitangi.

This thesis critically examines whether these four key objectives were achieved
through the enachnent and subsequent implementation of the Local Government Act
2002. Was the result of the Review mere rationalisation of the 1974 Act or true
reform?

The thesis concludes, taking each of these objectives in turn, that the Local
Government Act 2002 only partially reflects a coherent overall stategy. While a
number of disjointed objectives in the 1974 Act have been rationalised, true reform
that aligns the principles of local self-government in New Zealand with those
accepted internationally, is a matter for future action. By contrast, the move to a more
broadly empowering legislative framework balanced by greater community
accountability under the 2002 Act has resulted in true reform. Although the 2002 Act
has not delivered a legislative parhership relationship, it has resulted in enhanced
cooperation between central and local government. Finally, greater ctarity has been
achieved through the reform of local government's relationship with the Treaty of
Waitangi.
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Chapter I - Introduction

1.1 Introduction

The Labour-Alliance Coalition Government of 1999 was quick to implement its

manifesto promises, including those made concerning local govemment. The local

government pledges were ambitious, involving rewriting the three 'tablets' of local

government legislation - the Local Election and Polls Acr 1976, the Rating Powers

Act 1988 and the Local Government Act 1974 - before the end of its first term.r

The Local Government Act 1974, in panicular, had become a collection of parts

enacted at different times over a quarter of a Century, reflecting diverse policy

approaches and objectives. Much of the Act contained prescriptive and detailed

powers making it complex and lengthy. It imposed high levels of transaction costs on

local authorities and required frequent amendment by Parliament to meet changing

circumstances. In addition, Dily of the statutes that empowered or directed local

government were, and still are, contained in Acts other than the three 'tablets'.

Overall, the 1974 Act provided little coherent guidance about what the purpose of

local government was, despite the sector playing a significant role in the day-to-day

lives of New'Zealarders. It was made clear from many quarters that a more effective

and enduring legislative framework was required that would enable local government

to respond to the needs of communities in a rapidly changing environment.2

In their November 2000 Statement of Policy Direction for the Review of the Local

Government Act 1974. the Coalition Government articulated its reasons for the

G Hewison, "A Power of General Competence - Should it be Granted to Local Government in New
Zealand?". AULR, Vol. 9 No. 2, 2001, 498; M Reid, "Local Govemment Reform - its here but what does
it mean?", Public Sector, Yol.24,No. 2 (June 2001), t 1.

See, for example, McDermoq Forgie. Howell (eds), ln Agenda for Local Governmenr, (1996); Local
Govemment New Zealand, Brie/ing Paper to the Incoming Minister (December 1999). See Labour
Party, Labour on Local Govemment - Policy Document of the New Zealand Labour Parry, (October
1999). Also see Alliance Paul'y,Alliance Policy on Local Government (1999).



Review and identified what it saw as the key outcomes. Overall, the Review was to

aim to achieve a new statute which reflected a coherent overall strategy on local

government, moved to a more broadly empowering legislative framework under

which local authorities could meet the needs of their communities, developed a

partnership relationship between central and local government and clarified local

government's relationship with the Treaty of Waitangi.3

This thesis will critically examine whether these four key objectives of the

Government's policy direction for the Review of the Local Government Act 1974

were achieved through the enactment and subsequent implementation of the Local

Government Act 2002. Was the result of the Review mere rationalisation of the 1974

Act or true reform?

In light of the requirement for the Local Government Commission to review the

operation of the Local Government Act 2002 during 2007, in accordance with section

32 of the 2002 Act" it is also hoped that this Thesis might be helpful in that regard.

This introductory chapter will briefly examine some of the key features of the system

of local government in New Zedand and make comparisons with other industrialised

countries. It will also identiff some aspects of the policy-making framework for local

government that existed in 1999/2000 and the key objectives for the review and

reform of the Local Government Act 1974. Finally, this chapter also provides an

overview of what will be covered in the remaining chapters of the thesis.

Departrnent of lntemal Affairs, Statement of Poliqt Direction for Roiew of Local Govemment Act
(November 2000) at 2. See also Report to the Cabinet Economic Development Committee. Review of
the Local Government Aet: Paper One: Purpose and Principles (DEV (00) 54),2-3.



1.2 The Local Government System in New Zealand and International
Comparisons

There are a diverse range of approaches taken to local government across

industrialised countries, with New Zealand being at the more "minimalist" end of the

spectrum.a

The relative importance of local government can be compared in industrial countries

using two indicators: share of consolidated public sector expenditure and local

expenditure as a percentage of GDP. On both indicators, Nordic countries are leaders,

with local government in Denmark claiming about 50 percent of total expenditures.

The United Kingdom and the United States are in the lower ranges at around 20

percent. Compared with other industralised countries, New Zealand is at the far end of

the scale, with local expenditures accounting for around 4 percent of GDP.5

The variations in the number and population size of local authorities is also broad,

with as few as 89 in New Zealand and as many as 35,906 in the United States. The

average population size that a local authority serves across industralised countries was

fewer than 20,000. Again, New Zealand was an exception with the average population

size being around 54,000.6

New Zealand's local government system comprises regional councils and territorial

authorities (including four unitary authorities). Following the enactment of the Local

Government Act 2002, both have general empowerment, within certain prescribed

limits, to promote the well-being of their communities. The high degree of political,

financial and administative independence of local govemment from central

government in New Zealand is reflected in a range of diverse local governance

systems, financial structures and service delivery processes. Unlike some systems

For an analysis of these approaches, see A Shah (ed\, Local Govennnce in Industrial Countries (Public
Sector Governance and Accountability) (20A$.

A Shah (ed), Local Governance in Industrial Countries (Public Sector Governance and Accountability)
(2006),28. See also Commonwealth Local Govemment Forum, Country Profile: New Zealand
ftttp://www.clef.ore.uk)

A Shah (ed). Local Governance in Industrial Countries (Public Sector Governance andAccountability)
(2006),28. See also Commonwealth Local Govemment Forum, Country Profile: New Zealand
ft np ://www.cl ef.ore. uk)



abroad, local government in New Zealand is not responsible for core health services,

educationo policing, housing or social welfare. These functions have either been

devolved to other local bodies (such as District Health Boards), are undertaken by

local administrative offices of central government departrnents (such as the Police), or

by the local division of a Crown agency (such as Housing New Zealand). There is

little coherency or logic about why certain public services are delivered locally by one

authority or another in New Zealand, but rather are the result of functionally focused

state sector and local govemment reforms that stem from the 1980s. By comparison

with local govenrment in most other industralised countries, New Zealand local

authorities are engaged in the most minimal properfy-orientated services. By contrast,

in Nordic countries, local government performs a wide range of property and people-

orientated services (including responsibilities for education, health and social

welfare).7 A summary of sen'ice provision in the different spheres of government

(central, regional and local) in New Zealnd is set out in Appendix D.

Moreover. New Zealand has one of the most centralised systems of government in the

western world. It has both a unicameral Parliament and a unitary. rather than federal

govemmental structure. Most firnctions, including the major areas of economic and

social policy, are controlled by central government.s New Zealand has no

consolidated written constitution and all local government powers are defined by Acts

of Parliament. By comparison, local government derives its authority from national

constitutions in Denmark, France, Germany, the Netherlands and Sweden; and from

state constitutions in Australia, Switzerland and the United States.e Despite this, local

government, by the nature of the role it plays in New Zealand's overall system of

government, arguably holds a 'quasi-constitutional' status. Local govemment can

claim that its electoral, structural, revenue gathering, quasi-judicial, enforcement and

regulation roles support this view. However, any role local government may have in

A Shah (ed), Loeal Governance in Industrial Countries (Public Sector Governance and Accountability)
(2006),29-30. See also Commonwealth Local Govemment Forum' Country Profile: New Zealand
ftttp://www.clsf.ore.uk)

Departrnent of Internal Affairs. Local Govemment New Zealand and SOLCM.,4 l'ision and Stategyfor
Local Government 2010 (1999).21.

A Shatt (ed). Local Governance in Industrial Countries (Public Sector Governance and Accountability)
(2006),28. See also Commonwealth Local Govemment Forum. Country ProJile: New Zealand
ft ttp ://www.c I ef.o re.uk)



the Constitution is tempered by the overall notion of the supremacy of Parliament.

Local government is typically refened to as a ocreature of statute' with its powers

granted by Parliament under the relevant legislation that is for the time being in

force.lo

The main legislative local government texts govern the administration, revenue and

electoral processes. All of these have been reviewed in the last few years, resulting in

the Local Government Act 2002, the Local Government (Rating) Act 2002 and the

Local Electoral Act 2001. Also of importance in this overall framework is the Local

Government Afficial Information and Meetings Act 1987. Another significant piece

of legislation is the Resource Management Act I99I, which promotes the sustainable

management of natural and physical resources. A key feature of that legislation is the

extent to which responsibilities and powers for resource management have been

devolved to local and resional councils.rl

Following the major restructuring in 1989, some 600 local authorities were reduced to

86. The overall structure of local government is now much more rational and uniform

for most of the country. There are 12 regional councils and 74 territorial authorities

(of which there are two types - district (mixed urban/rural) and city (predominantly

urban) as well as 4 unitary authorities (which are territorial authorities also having the

responsibilities, duties and powers of regional councils).r2

ll

G Bush, Loeal Government & Politics in Nen- Zealand (1995, 2"d Ed). 299-302. Sec also Commonwealth
Local Covemment Forum, Country Profile: Neu Zealand (http//www.clgf.org.uk).

See Commonwealth Local Govemment Forum. Country Profile: New Zealand (htp://wrvw.clgf.org.uk).

G Bush. Local Government & Politics in New Zealand (lggs,2nd Ed), lgg-3}z.See also Commonwealth
Local Govemment Forum, Country ProJile: New Zealand (http://www.clgf.org.uk/indexjrofrles.hrn),
170 at 171, and Department of Intemal Affairs, Local Government New Zealand and SOLGM, A Vision
and Strategyfor Local Government 2010 (1999),20. The average population of a regional council is
338,413, ranging from the sparsely populated West Coast with a population of 30,600 to the conurbation
o[Aucklandwithapopulationofl,3l6,T00. Theaveragelandareaoftherrgionalcouncilsis2T,396sq
km ranging from 12,649 sq km to 56,612 sq km. Regional councils and unitary authorities land area
figures include the sea out to the lZ-mile limit for which they are responsible.

Territorial authorities have an average populuion of 54,878 ranging from the smallest, Chatham Islands
at 750 to Auckland City, the largest at 420.700. The average land area of the territorial authorities is
3,529 .5 sq km ranging from 22 sq km to l I .880 q km.

Some activities formerly carrisd out by elected local authorities were either absorbed into the apparatus
of central govemmenl or moved into the private sector (for example, power boads became electicity
companies).



The Local Electoral Act 2001gives local authorities the choice of conducting triennial

elections using either the first-past-the-post or the single transferable vote (STV)

electoral system. For the 2007 elections, nine councils used the STV system, one less

than in the 2004 elections.l3 Voters must be 18 years of age or over, on the

parliamentary electoral roll and resident at an address within the dishict for one month

to qualifu as a resident elector. Ratepayer electors qualifr by orming property in a

region or district in which they are not resident, or by being nominated by a corporate

body.la Local elections continue to attract lower voter turnout than parliamentary

elections, although turnouts have increased significantly since the universal adoption

of postal voting in recent years.ts The characteristics of those elected has also

changed. In particular, the representation of women has increased steadily, reaching

34.7% in 1998. Following the elections in 2004, women accounted for 27.2 per cent

of elected members in regional councils and territorial authorities (including 18.6 per

cent of mayors and chairs (16 of 85)). Maori, however, remain significantly under-

represented.l6

The purpose of local govemment in New Zealand is similar in many respects to the

purpose given to local govemment in other jurisdictions. Section 37K of the Local

Government Act 1974 outlined the purpose of local government under that Act, which

could be summarised as providing responsive and efficient local public service

provision, the regulation of activities of local community interest, the fuitherance of

democratic values and the safeguarding and promoting of local community goals.lT

By contrast. section l0 of the new Local Government Act 20A2 defines the purpose of

G Bush. Local Govemment & Politics in New Zealand (1995-2nd Ed). 260-296. See also Commonwealth
Local Govemment Forum, Country Profle: New Zealand (http://www.clgf.org.ulciindex;rofiles.hrn),
170 at 17l. These councils were the Chatham Islands District Council, Dunedin City Council, Kaipara
Disrict Council, Marlborough District Council. Papakura District Council, Porirua City Council,
Thames-Coromandel District Council and Wellington City Council.

Local Electoral Act 2001. See also Commonwealth Local Covemment Forum. Country ProJile: New
Z e a I a nd (htp ://www. clg f.org. uk l).

G Bush, Zocal Government & Politics in New Zealand (1995, 2"d Ed)260-296

Department of Intemal Affairs, Briefing to the Incoming Minister of Local Government (December
1999) 7 . See also Local Govemment New Zealand, Survey of Elected Members (2005).

G Bush. Local Government & Politics in New Zealand (1995, 2nd Ed) 127. The new Local Government
Act 2002 defines the purpose of local govemment as : enabling demoeratic decision-making and action
by, and on behalf of, communities; and promoting the social, economic, environmental and cultural well-
being of communities, in the present and the futurc.

l5



local government as enabling democratic decision-making and action by, and on

behalf of, communities as well as promoting the social, economic, environmental and

cultural well-being of communities, in the present and for the future.

Regional councils and territorial authorities have in the past operated as two parts of
the same local government system. The key principle underpinning their different

roles has been the objective, again stemming from the 1980s state sector reforms. of

separating regulatory from service delivery responsibilities. The 12 regional councils

have been mainly responsible for resource management (i.e., the integrated

management of natural and physical resources of the region), biosecurity, river and

catchment management (including flood control), harbour navigation and safety,

marine pollution, regional emergency management and civil defence as well as

regional land tansport planning. Territorial authorities, on the other hand, have

tended to provide services directly or indirectly to the community, traditionally

covering functions such as public health and safety (including waste management),

local infrastructure (zuch as roading, water supply, sewage disposal and drainage),

community, recreation and cultural facilities, certain land development, transport

services and resource management (control of the effects of use, development or

protection of land and associated physical and nafural resources).I8 However, this

legal distinction between the roles of regional and territorial councils has been

removed as a result of the 2002 Act" although in practice, regional councils still tend

to focus largely on their resource management functions.le

Income taxes, properly taxes, and fees are major revenue sources for local

governments when compared internationally. On average in industrialised countries,

50 percent of local revenues come from taxes, 20 percent from user charges, and 30

percent from transfers from higher levels of government.2o By international standards,

local government in New Zealand has an atypicaf degree of financial independence

G Bush, Local Government & Politics in New Zeahnd (1995,2nd Ed) 125-169. See also Commonwealth
Local Govemment Forum, Country Profile: New Zealand (http://www.clgf.org.uk/).

Departnrent of Intemal Affairs, Local Covemment New Zealand and SOLCM,,4 Vision and Stategyfor
Local Government 20 I 0 (1999) 21.

A Shah (ed). Local Govemance in Industrial Countries (Public Sector Governance and Accountability)
(2006), 3l-32. See also Commonwealth Local Govemment Forum, Country Profile: New Zealand
ft ttp://www.clef.ore.uk)

l8



from central government. Funding from central government is significant only with

regard to roading and public hansport. As noted earlier, local government

expenditure, as a proportion of public expenditure, is also significantly less in New

Zealand compared with many other similar sized countries. But these factors reflect

the comparatively narrow set of functions exercised by local government here as well

as the fact that Neu'Zealand local government performs very few agency functions on

behalf of central government. While the high amount of funding raised locally is

generally seen as advantageous, reinforcing the relative autonomy and accountability

of local authorities to their communities, the reliance on rates as the main source of

revenue does, however, have limitations. New Zealand and Australia are two of a

minority of OECD counties that rely heavily on properly taxation (or rates) as their

major local revenue source. While alternative sources of revenue are available (such

as charges and fees) and these are becoming important for some local authorities,

rates still remain the primary source of local government funding.zl

The pioneering 'managerialist' approach to local govemment management (based on

the 1980s state sector reforms) introduced in the 1980s and affirmed in 1996, was

calculated to make certain that councils managed their activities and especially their

finances in a prudent, transparent and accountable manner and in a way that engaged

their communities. This approach has been further reinforced through the Local

Government Act 2002, with most of the significant decisions that local authorities take

now having to follow some level of public consultation. Local authorities are also

subject to the scrutiny of the Auditor-General and Ombudsman, and the provisions of

the Local Government Official Information and Meetings Act 1987. Interestingly, the

overall regime of accountability applying to local government is considerably more

demanding than that which applies to central government.22

G Busb Local Covernment & Politics in New Zealand (1995,2no Ed) 234-259. See also Commonwealth
Local Govemment Forum, Country Profile: New Zealand (htp://www.clgf.org.uk) and Department of
Intemal Affairs, Local Govemment New Zealand and SOLGM, A t'ision and Stategy for Local
Government 2010 (1999) 21. See further, J Boston. The Fitness of the State: Finding the Right Level -
the Case for Devolution to Local Govemment (1998) and A Shah (ed), Local Governance in tndustial
C ountrie s ( P u b lic S e cto r G ove rnance and A ccounta b i I ity) (2006), 3 l -32.

G Bush, Local Government & Politics in New Zealand (1995.2"d Eil234-259.



In early 2000, the Government established a regular Local-Central Government

Forum to discuss common issues and co-ordinate services. The first meeting held in

March 2000 included, from the central government side, the Prime Minister, the

Deputy Prime Minister, the Minister of Local Government, the Finance Minister and

other Ministers having portfolios that impacted on local government. Representing the

local government side was the president of Local Government New Zealand and

members of its National Council. These forums have continued to be held twice a

year, but have not been formalised through any Memorandum or other arrangement,

and so continue at the whim of both parties.23

There is considerable diversity among industralised countries regarding their approach

to local government, but also some common themes. The diversity mainly arises in

the institutional arrangements, which have evolved independently over long time

periods. This has resulted in varied roles for local government and differing

relationships with central governments across industrialised countries. In Nordic

countries, local government serves as the main agent for communities, whereas in

New Zealand that role has over oru history been increasingly entnrsted to central

govemment.24

There is no commonality regarding size, structure, tiers or functions across

industralised countries. However, as one commentator has observed, there are

nevertheless, a number of interesting common features:25

"First, most countries recognize that finance must follow function to ensure that
local governments are able to meet their responsibilities efficiently and
equitably. Second, home rule is considered critical to meeting local expectations
and being responsive to local residents. Therefore, local governments must have
significant taxing, spending, and regulatory autonomy, and they must have the
ability to hire, fire, and set terms of reference for employees without having to
defer to higher levels of govemments. Only then can local govemments innovate
in management by introducing performance-based accountabiliry and innovate in
service delivery by forging altemative service delivery arrangements through

See Commonwealth Local Government Forum, Counrr.v Profile: New Zealand (http://www.clgf.org.uk/).

A Shah (ed), Local Governance in Industrial Counnies (Public Sector Govemance and Accountability)
(2006), 35.

A Shah (ed), Local Govertwnce in Industrial Counnies (Public Sector Governance and Accounrability)
(2006), 35.



competitive provision, contracting, and outsourcing wherever deemed
appropriate. They can also facilitate a broader network of local govemance and
harness the energies of the whole communiry to foster better social outcomes.
Third and most important, accountability to local residents has been the factor
most critical to the success of local governance in industrial countries. This
accountability is strengthened through democratic choiceo participation,
transparency, performance budgeting, citizens' charters of rights, and various
legal and financing provisions that support wider voice, choice, and exit options
to residents."

1.3 Challenges and Opportunities Facing the Local Government Sector in 1999

Ten years after the major local government reforms of 1989, there was no doubt that

significant gains had been made in terms of efficiency and better management across

the sector. As well as the fundamental reorganisation of the sector in 1989,

successive Governments have also imposed on local authorities duties of responsible

mana*qement with requirements for much higher standards of accountability and

transparency. There has been a new focus on governance, with the separation of the

political policy process from the management process and the separation of service

delivery, regulatory and trading roles. The role of the private sector has increased in

the delivery of services (primarily by contracting out services, but also through

increased public/private partnerships and alternative service delivery slangements,

such as trusts). There has been a rationalisation of asset holdings and the

establishment of local authority trading enterprises (LATES), particularly for the

roading function, and then later decisions by some local authorities to sell these

LATES to the private sector. Accrual accounting and output reporting have been

implemented along with increased accountability through the introduction of annual

planning, reporting on performance as well as the development of funding policies,

asset management plans and Long Term Financial Strategies. There has been a

heightened focus on stakeholders in local communities as well as o'owners" and
otcustomerstt.26

The late 1990s, however, saw the inhoduction, if not final implementation, by a

National-led Coalition Government, of hvo bold initiatives to privatise the provision

Deparfrnent of Internal Affairg Local Govemment New Zealud and SOLGM. A Vision and Stategy for
Local Government 2010 (1999) 8. See also K Palmer. Local Government Law in New Zealand (1993,
2no Ed), l0-12.28.

l0



of roading and water functions. These initiatives challenged the very need for local

government .27 They also signaled a very different approach from the previous aims of

making local govenrment more effective and effrcient. At issue was the very purpose

of local government. On one side of the argument were the 'minimalists' who

believed that society would benefit from the private sector, rather than local

authorities, providing as wide a range of 'traditional' local public goods and services

as possible. The provision of roading and water services were two large functions of

Iocal govemment that were suited, in their view, to privatisation. On the other side

were the 'activists' who believed that the continued provision of roading, water and

other functions by local public bodies was more than just about the delivery of

services, but concerned communities being able to collectively make decisions about

their futwe social, economic and environmental aspirations and the means to achieve

them. The provision of roading and water were two 'core' community concerns. The

lines of division sharpened and the debates were elevated to the level of party political

statements as the 1999 general election approached, with the National Party

supporting the 'minimalists', while Labour supported the 'activists'.28 Overall,

however, what the local govenrment sector desired almost above all else was long-

term coherency in the policy direction being driven by central government.ze

Statements emerged from the sector that oocenftal government's approach to local

See B Dollery and J Wallis, The Political Economl, of Local Government - Leadership, Reform and
Ma r ket F a i lure (200 1), 19 6-220.

The two opposing sides have been characterised by Dollery and Wallis as the "minimalists" on the one
hand and "activists" on the other. The minimalists were generally supported by National and National-
led Coalition Governments during the 1990s. while the activists have received support from Labour-led
Coalition Govemments since 1999.

See B Dollery and J Wallis, The Political Economy of Local Governmenl - Leadership, Reform and
Market Failure (2001), 196-220. See also New Zealand Business Roundtable. Local Government in New
Zealand: An overview of economic and financial issues (1995); Local Govemment Forum. Refocusing
the Role of Local Government (1999); Kerr, Toward More Elficient and Demoeratic Local Govemment
(1999); P McKinlay, 'Local Govemment Reform: Wbat Was Ordered and What Has Been Delivered?'
(1994); P McKinlay, Public Ownership and the Community (1998); P McKinlay, Devolution:
Parnership or Ad Hocism? (1999): M Reid, "Local Govemment: Sewice Delivery or Govemance",
Public Sector, (1994) l7(2),241' M Reid. "A Local Government Perspective on Social Capital" in D
Robinson (ed), Social Capital and PolW Development (19971: M Rei4 "The Central-Local Govemment
Relationship: The Need for a Framework?", Political Science, (1999) 5092), 164-181.

Departnent of Intemal Affairs, Local Govemment New Zealand and SOLGM, I l'ision and Strategy for
Local Government 2010 (1999). The Vision and Strategy was the result of a concem that central
govemment's approach to local government lacked a consistent basis. The result was a Vision and
Sfategy that recommended that the policy and statutory framework under which local govemment
would operate in 2010 should be based on clear policy principles.
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government lacked a consistent basis, and that local govenrment needed to think and

act shategically if it [was] to meet the challenges of the coming millennium."3o

In addition to the theats from the centre, local authorities in high growth areas faced

increasing demands for infrastructure and other services, which in many cases were

already under pressure or had not been firlly maintained. Those in low or negative

growth areas faced difficulties in meeting the costs of providing services from a

diminishing economic base.3l Local authorities also increasingly needed to

demonstrate that they were contributing to the competitiveness of local businesses

trading internationally and nationally, through the provision of infrastructure, being

efficient in their reguiatory functions and flexible to external change.3t There were

Department of lntemal Affairs, Local Govemment New Zealand and SOLGM, I l/ision and Strateg)) for
Local Governmenr 2010 (1999) 8.

See Departrnent of lntemal Affairs, Local Govemment New Zealnd and SOLGM, A l'ision and
Strategt for Local Government 201 0 ( | 999); Local Govemment New Zealand, Briefing Paper for Hon
Helen Clark, Prime Minister (2000); Local Govemment New Zealmd. BrieJing Paper to The Loeal
Government & Environment Select Committee (2000); Local Govemment New Zealal;'d, Sustainable
Development in NZ: Here Toda.v, Il/here Tomonow (2000). The implications of the sustained drift of
population northwards, specifically to Auckland, included:

- pressure on infrastructure in the Auckland region, with a steadily increasing need for greater
coordination of activities among the local authorities of the region, ngether with other public and
private sector agencies and the removal of impediments to such coordination;

- the issue of whether Auckland had become so different in scale from other urban centres in New
Zealand that its local government requirements needed to be considered as a special case;

- the increasing concentration of socially deprived populations in certain areas, propelling the
affected local authorities to take a more active interest in social policy issues and the roles which
local govemment might perform in improving social outcomes; and

- the prospect for questions to arise about the long-term sustainability of some districts'rvith static or
decl in ing populations (and financial resources ).

See also Local Govemment New Zealand, Brief;ng paper for Hon Judith Tizard, Minister Assisting the
Prime Minister on Auckland issues and Associate Minister of Transport (2000).

See Department of Intemal Affairs, Local Govemment New Zealand and SOLGM. A l'ision aud
Strategtfor Local Government 2010 (1999). The implications for local govemment of these issues
included:

- continued demands from business, and particularly from farming interests for local govemment to
reduce its input costs to enhance intemational competitiveness. This also included concems about
the direct costs of rates and charges as well as the compliance costs of local govemment regulatory
functions;

- continuing and increasing disparities in wellbeing and concems about the consequent exclusion of
segtnents of society from full economic participation;

- increased investment by local govemment in roles in regional economic developmenl reflecting a
desire to atfact or develop new industries and also in response to cenral government initiatives;
and
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also increasing local pressures for local authorities to address social problems and

cohesiveness at the local level.33 Growing Maori aspirations for voice and autonomy

had the potential to either lead to conflict with local government or to develop into

mutually beneficial relationships. Moreover, local authorities were facing increasing

challenges to complement the work of the voluntary and not-for-profit sector.34

- increased demands in areas of high economic and population growth (such as Auckland) for land
and water.

For a discussion of how the economy and economic development impacted on local govemment at this
time. see Local Govemment New Zealand, Briefing Papers for Hon Jim Anderton, Minister for
Economic Development (2000): Local Govemment New Zealand. Promoting Good Rehtionships
Between Local Aulhoriries and Their Business Communities (2000): Local Govemment New Zealand,
Unleashing the Economic Development Potential of Ottr Communities (20011.: Local Covemment New
Zealand. Business Compliance Cosr (2001); and Local Covemment New Zealand, Future Funding of
Loca I Governm ent A ctivir ie s (200 1\.

There were again, especially prior to 1999. increasing demands from community groups for involvemerrt
in local policy development processes. in the identification of community goals as well as the means to
achieve them. This had become increasingly pressing because of the reduced local presence of central
government agencies that had taken place over the preceding 15 years. The impact of this on local
government could be seen especially in:

- increased expectations on local authorities to 'fill the gap' that many community groups had
considered been left by the change in central govemment's role and focus on the contracting out of
services;

- corresponding concem expressed by many business groups about a potentially larger role for local
govemment and the consequ€nt financial burden; and

- widespread discussion about the role and powers necessary for local authorities in the future.

For a discussion of these concerns and how they impacted on local government at this time. see

Department of Intemal Affairs, Local Government New Zealand and SOLGM, I l'ision and Strategtfor
Local Government 2010 (1999)l the Quality of Life in New Zealand reports at
httpi//wltrw.biscities.sovt.nz: the Social Reports at http;//socialreporlmsd.govlna Local Govemment
Nerv Zealand" Briefing Paper for Hon Steve ltlaharey, L{inister of Social Service & Employnert (2000);
Local Govemment New Zealutd. Local Government and Community lrwolvement in Managemen! &
Ownership of Social Housing (2001).

The composition of the New Zealand population had been (and still is) changing. The population was
aging and becoming more ethnically diverse, and the proportion identif,ing themselves as Maori or
Pacific people was increasing. The implicarions of this for local govemment included:

- increasing prcssure to focus on issues ofconcem to older people (such as urban design and service
planning, including leisure, health. urban facilities, housing and transport);

- Ote need to be responsive to issues of social cohesion and the different service delivery needs of a
more diverse population; and

- the need to be responsive to Maori and ttre Treat of Waitangi.

For a discussion of how these issues impacted on local govemment at this timg see Local Government
New Zealand, Research Monograph Paper No.9 - New llays of Working with Our Communities (200 I );
Local Govemment New Zealmd, The Relationship between LG & Maori/lwi (2001); Local Govemment
New Zealand, Research Monograph Paper No. 8 - He Wala Taunta Local Government And the Treaty
of Waitangi ( 1999).
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In order the articulate these challenges and present initial solutions, the local

government sector together with the Department of Internal Affairs developed I
Vision and Strategt for Local Government in 2010 that focused on six major areas:35

Achieving a High Quality Local Democracy

Enhancing Effi ciency and Performance

Clariffing Relationships with Central Govemment

Responding to the Needs of the Knowledge Society

Responding to Diverse Economic and Social Circumstances; and

Building Relationships with Tangata Whenua.

The Strategy argued that if local government was to achieve the outcomes it had

identified, change was required in the framework in which local government worked,

its relationships with central government, stakeholders and communities, and in

administrative and decision-making practices. The Strategy argued that a new Local

Government Act was required:36

"To provide greater certainty, clarity of role and to ensure local govemment has
the tools to meet the needs and preferences of its communities, the Local
Government Act should be rewritten to enable councils to undertake their
functions with greater flexibility. This might involve giving local authorities the
powers of a natural person in undertaking their functions and responsibilities. It
should also provide clarification with regard to the respective roles and functions
of local and central government.

A new Act should also examine the way in which govemance is exercised, both
within communities and within local authorities themselves. It could, for
example, require local authorities to develop and adopt a code of conduct to
govern decision-making processes, as well as some form of citizens' charter
specifring the standards in relation to consultation and community involvement.
It would also be an opportunity to define more clearly the relationship of local
government to the Treaty of Waitangi."

Departnent of Intemal Affairs, Local Government New Zealand and SOLCM, A Vision and Strategyfor
Local Government 20 I 0 (1999) l0-l l.

Deparfrnent of Intemal Affairs. Local Government New Zealand and SOLGM, A Vision and Strategtfor
Local Government 2010 (1999\7.
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In no small measure, these views that a new Act was required were being promoted

by former Prime Minister Geoffrey Palmer, now one of the principals of the public

law firm Chen & Palmer. who had warned that:37

"nothing at all is likely to be achieved in local govemment without a new Local
Government Act. The present statute is one of the longest, most intricate, and
unwieldy statutes on the New Zealand statute book. It needs to be shortened,
sharpened, and restructured on the basis of powers of general competence. The
trend towards a framework of permissive powers would accelerate if this task
were undertaken. Local government needs a constitutional place in the sun. After
155 years of New Zealand history it has yet to find it."

It was also being suggested that the need for reform of local government's funding

powers and the local electoral framework should be undertaken in co-ordination with

any review of the Local Government Act 1974.38

1.4 International Policy Reform Comparisons - Australia and the United

Kingdom

In response to similar forces, partially resulting from the adoption of analogous

macro-economic policies and state sector reforms in the 1980s and 1990s, a number

of odrer countries around the world have also recently been undertaking reviews of
the role of local government. Of particularrelevance to New Zealand have been the

recent policy reviews and consequential legislative reforms in Australia and the

United Kingdom.

The reforrns in Australia have sought, overall, to put in place onew manageralist'

systems in the local government sector. The major underlying objective of these

reforms has been to improve productivity and reduce the cost of local government.

As a consequence, there has been wide ranging amalgamation of local authorities, the

implementation of new corporate approaches to management, the opening up of
internal structures to competition and greater levels of accountability to communities.

G Palmer, "Local Govemment, the Constitution and the Future", in McDermott, Forgie, Howell (eds),
An Agendafor Local Govemment (1996),324.

Department of lnternal Affairs. Local Government New Zealand and SOLCM. A l'ision and Stategtfor
Local Government 20 I 0 (1999), 7 .
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Moreover, 'oin most states the changes to Local Government Acts have given councils

general competence powers that enable them to do whatever is necessary to better

meet local community needs and aspirations."3e As noted by one commentaror:40

"This reform programme is similar in scope and substance to those undertalien in
the United Kingdom over the past two decades or so, and in New Zealand since
1989. Indeed, aspects of the Australian situation have drawn directly on
precedents established by both countries. The state of Victoria was greatly
influenced by the British model when determining its approach to compulsory
competitive tendering. and most states have adopted related strategies to those
included in New Zealand's 1989 Local Government Act.

A further common feature between the reforms of the three countries is a concem
that the emphasis on efficiency, markets and the adoption of corporate
management procedures has weakened the traditional democratic foundations of
loca! government."

During the recent New Zealand Review of the Lacal Government Act 1974, several

references were made to the approach being taken in Australia. Chen & Palmer, for

example, drafted a Local Government Bill in 1998, preceded by an introductory paper

that examined the Australian approach.al In one particular Cabinet Paper, adopted

prior to introduction of the Local Government Act 2002, reference was made to the

Australian 'model' of a power of general competence as Cabinet considered what

model New Zealand might adopt.a2

The recent reform of local government legislation in the United Kingdom under the

Blair Labour Government also has important insights for the changes in local

govenrment legislation in New Zealand. While at times the odd reference was made

during the New Zealand Review to the reforms taking place in the United Kingdom,

of more significance was the close association between the New Zealand and British

Labour Governments, particularly at Prime Ministerial level, and the similar approach

N Marshall, A Witherby and B Dollery, *Management" Markets and Democracy: Australia Local
Government Reform in the 1990s", Local Government Studies, Vol. 24, No. 3 (Auturnn 1999), 34 at34-
J).

See also N Manhall, A Witherby and B Dollery, "Management, Markets and Democracy: Australia
Local Government Reform in the 1990s", Local Covernment Studies, Vol. 24, No. 3 (Autumn 1999). 34
at 39.

Chen & Palmer, Reform of Local Government - A Power of Ceneral Competence (1998).

See Report of the Cabinet Development Committee, Review of the Local Government Act: General
Empowerment of Local Authorities (DEY (01) 4),27 March 2001.
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1.5

taken by both Governments to the progressive policy agenda called'The Third Way'.

A key feature of 'The Third Way' policy agenda has been the so called 'modernising'

of government and public service provision.a3 Of particular relevance to the Review

in New Zealand was the parallel adoption in the United Kingdom of the power to

promote well-being, community strategies and more formal relationships between

local and central government.

This Thesis makes reference to the reviews and legislative reforms in both countries

in order to understand some of the commonalities in approach.

The Objectives for the Review and Reform of the Local Government Act

1974

As Sandra Lee, Minister of Local Government in the Labour-Alliance Coalition

Government noted in one of her earlier speeches concerning the need to review and

reform the Local Government Act 1974:aa

"There is a real need to replace the current Local Govemment Act. The Act is a
collection of fragments enacted at different times, reflecting different
approaches. In fact, since 1974 it has been amended 150 times, in a very ad hoc
way. Not surprisingly, it can be confusing and unclear for local authorities and
citizens alike".

Like the Minister, the local government sector itself had become increasingly

frustrated by a Statute which had been described as "one of the longest, most intricate,

The 'Third Way' policy agenda is styled as an alternative to or 'third way' between pure. free market
capitalism and the economic order represented by strong welfare states (such as those in the
Scandinavian countries and Germany). The term has been used, in particular, by politicians zuch as Tony
Blair and Bill Clinton. See A Giddens, The Third l{ay: The Renewal of Social Demouacy, (1998); A
Giddens, The Third Way and Its Critics, (2000), A Giddens, The Global Third lVay Debate, (2001); A
Callinicos, Against the Third l{ay: An Anti-Capinlist Critique, (2001 ); S Hale. W Leggett and L Martell
(eds) Zie Third Way and Beyond: Criticisms, Futures and Alternatives, (2004). See also the Progressive
Govemance Summit, Final Communique, (13-14 July 2003). For a New Zealand perspective, see
Chatterjee, The New Politics: A Third llayfo, New Zealand, (1999); B Easton "Low Politics: Local
Govemment and Globalisation", Listener, (13 October 2001).

See Hon S Lee. Miniscr of Local Government, Keryote Address to Local Government Comnunicators
Conference (30 March 2000).

l7



and unwieldy statutes on the New Zealand statute book.'45 In their 1999 Briefing

Paper to the Incoming Minister, Local Government New Zealand argued that: "Many

of our member authorities believe lthe Local Government Act 19741 prevents them

from fulfrlling their community govemance mandate and from effectively meeting the

needs of their communities."46 As Chen & Palmer noted, among the problems with

the Local Government Act 1974 were its:47

highly restrictive enumerated powers;

high transastion costs involved in ensuring actions were taken within the

limits allowed by the legislation;

the bulk and complexity of the Statute;

the lack of clarity and simplicity; and

the lack of coherence regarding the principles used to guide the firnctions

and activities of local government.

The functions and powers granted to local authorities under the Local Government Act

1974 were variable and reflected considerable ad-hoc amendment. rather than any

coherent consideration of what powers, functions and roles local government should

be empowered to undertake in New Zealand.as

In addition to the Local Government Act 19740 much of the legislation $anting

functions to local government is contained in other statutes, exacerbating the

See Sir G Palmer, "Local Governmenl the Constitution and the Futurc", in McDermotl Forgie. Howell
(eds), ln Agendafor Local Government (1996)324.

Local Govemment New Zealarl.d, Briefi.ng Paper to the Incoming Minister (December 1999).

Chen & Palmer, Reform of Local Government - A Power of General Competence (1998) l3-17. See also
Hon S Lee, Minister of Local Govemment, Speech to the Labour Local Government Sector Couneil (12

May 2000).

See for examplg the prescriptive nature of the powers of local authorities in respect of roads (section
319. Local Government Act 1974\, water races (section 426, Local Government Act 1974), sewerage and
stormwater drainage (sections 442452, Local Government Act 1974), the development of land for
housing (sections 550-561. Local Government Act 1974) compared with more enabling sections, zuch as
the general powers to bonow (section l22ZA, Local Government Act /974), control of the source of
water supply (section 378, Local Government Act 1974) waste management (section 540, Local
Government Act I 974) and more general powers, such as the powers over works and contracts (sections
2478 and C, Local Govemment Act 1974.
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complexity of the legislative framework for this sector.4e Moreover, there were (and

still are) numerous Local Acts and Local Legislation Acts that granted specific

functions and powers to particular local authorities. In many cases this had led to

inconsistencies, where some local authorities were able to undertake certain functions

while others could not.

The need to review and reform the Local Government Act 1974 was elevated as a key

objective in the local government policies of both the Labour and Alliance parties

prior to the general election in 1999.50 The Labour Party policy stated that:51

'oln consultation with the local govemment sector, Labour will review the [Local
Covernment] Act to make it clearer, simpler and better aligned with the
principles of empowerment and accountability. The rights and obligations of
local government will be clarified, while ensuring that the legislation is enabling
rather than prescriptive. A key feature of the new legislation will be a power of
general competence for local authorities. There is a strong call for such a power
from many in the local govemment sector, including from the Auckland region's
mayors. Labour recognises that one size does not fit all and that different
communities need to be able to create different responses to local issues. In
consultation with local government, Labour will rewrite the Local Government
Act to: enact a power of general competence for local authorities ..."

The Alliance Party policy stated thats2

ooOver the past decade many of the functions and much of the autonomy of local
government has been lost. It is the intention of the Alliance ... to restore this
autonomy, minimise central govemment control over local government affairs,
and put the "local" back into local govemment. We believe that local
government functions best when local democracy and community self
determination are given the greatest possible scope. It is only in such
circumstances that open and accountable, people-friendly systems which support
sustainable development and which can take account of social and environmental
factors are likely to emerge ... The Alliance will provide more flexibility in local
government legislation by including the power of general competence in the
Local Govemment Act."

Any revision of local govemment legislation to empower local government with a power of general
competence would not only need to consider the Local Government Act 1974, but arguably also many of
the other stahrtes that govem local govemment activity.

See Labour Pwty, Labour on Local Govemment, Policy Docament of the New Zealand Labour Par4t
(October 1999). Also see Alliance Parly, Alliance Policlt on Local Government (1999).

See Labour Party, Labour on Local Government, Policy Document of the New Zealand Labour Party
(October 1999), 3. See also, DeparEnent of Intemal Affain, Vote Local Government - Briefing for
Incoming Minister (1999) 13.

See Alliance Pafiy, Alliance Policy on Local Government (1999).
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As promised, a Review of the Local Government Act 1974 was initiated soon after the

Labour-Alliance Coalition Government took ofFrce. During the initial phase of the

Review the Government released a Statement of Poltcy Direction 2000, where the

reasons for the Review were clearlv articulated:s3

"The pre-election policy statements of both parties making up the Coalition
Government identified the need for significant reform of the legislation
goveming New Zealand's system of local govemment. The LGA is the major
statute which constitutes New Zealand's system of local govemment, and sets
out many of its powers and responsibilities.

The need for reform of the Act reflects a range of concerns. The style of much of
the current Act is detailed and prescriptive. This imposes costs on local
authorities and requires constant amendments to try to meet changing
circumstances. The task of keeping such a large and detailed body of legislation
up-to-date has become increasingly impracticable over recent years. A more
flexible legislative framework is needed to respond to the demands of our
increasingly diverse society, and the increasing pace of change in the world.

As a result of decades of ad hoc amendment, the current Act no longer reflects a
consistent and coherent view ofthe role and purpose of local government. The
Government wants to clearly establish the place of local govemment within our
democratic system of government, with appropriate roles, responsibilities,
powers and accountabilities."

The Statement of Policy Direction 2000 also identified a set of statements that

outlined the key objectives of the Government's policy direction for the Review.

These statements summarized the results the Government wanted from the Review

and the new Local Government Act. Overall, the Review was to aim to achieve a new

statute which:sa

Departnent of Intemal Affairs, Statement of Policy Direction for Review of Local Government Act
(November 2000) l.

Deparfrnent of Intemal Affairs, Statement of Policy Direction for Review of Local Government Act
(November 2000) 2. See Report to tlre Cabinet Economis Development Comminee, Review of the Local
Government Act: Paper One: Purpose and Principles (DEV (00) 54)2-3.
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reflected a coherent overall sfrategy on local government;

involved a move to a more broadly empowering legislative framework

under which local authorities could meet the needs of their communities;

involved the development of a partnership relationship between central and

local government; and

clarified local government's relationship with the Treaty of Waitangi.

Again, the Statement of Policy Direction 2000 outlned in some detail what the

Government expected from each of these key objectives.

With regard to the first objective (or a new statute which reflected a coherent overall

strategy on local government), the Statement on Policy Direction 2000 provided

that:55

"The Govemment wants a new LGA to reflect a clear focus on local authorities
as part of our overall structure of democratic govemment. It does not see local
goverrrment as just a means of delivering a set of specified goods and services.
with its role being defined in an ad hoc and piecemeal way. Rather local
govemment should be based on clearly articulated principles concerning
communities' rights for representation, leadership, participation, diversity,
faimess and accountabilitv."

In terms of the second objective (or a new statute that would provide a more broadly

empowering legislative frarnework under which local authorities could meet the needs

of their communities), the Statement on Policy Direction 2000 provided that:56

"The historic approach to designing local government legislation has generally
been a highly "prescriptive" one which has sought to set out in considerable
detail what local authorities can do and how they can do it. This does not
recognise either the diverse nature of our communities, or the need for the
legislation to provide local government with the flexibility to respond to
changing circumstances. The Govemment does not believe this approach is
sustainable into the 2l$ Centurv.

The Government believes that more emphasis should be placed on ensuring that
the local authorities are responsive and accountable to the communities they
represent, and on providing greater scope for communities to make their own

Departrnent of Intemal Affairs. Statement of Policy Direction for Review of Local Government Act
(November 2000) 2.

Department of Intemal Affairs, Statement of Policy Direction for Review of Local Government Act
(November 2000) 2.
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choices about what their local authorities do and how they do it. This suggests
that the range of activities local authorities can undertake should be stated more
broadly and flexibility in the legislation. This will also require a greater focus on
the design of rigorous decision-making and accountability processes, rather than
detailed statements about what local authorities can do and how."

As exemplified by the break in the paragraphs, this objective was, in reality, two

objectives - to create a new statute that provided a more broadly empowering

legislative framework for local authorities, but also one where local authorities were

to become more responsive and accountable to their communities.

With regard to the third objective (or a new statute that would involve the

development of a partnership relationship between central and local government), the

Statement on Policy Direction 2000 proided that:57

"The Government believes that central and local govemment should be viewed
as two arms of our system of government, with a shared focus on contributing
positively to the well-being of communities. The social, economic and
environmental problems confronting New Zealand are not capable of being
solved by central govemment alone. They require local government along with
community groups, non-goverrrmental organisations and business to be able to
work together to find solutions. The legislation needs to give local govemment
sufficient scope for it to be able to work in partnership with central government,
and with the community and business, to advance the aspirations of local
communities."

Finally, it was expected in the fourth objective that the new statute would also clarify

local government's relationship with the Treaty of Waitangi. Here, the Statement on

Policy Direction 2000 provided that:58

"The revision of the LGA provides an opportunity to consider the relationship
between local government and Maori. Local Government New Zealand has
sought guidance from central government on this relationship and any Treaty of
Waitangi related issues. The process of carrying out the review will involve
consultation on these matters. This will be part of the consultation on the
proposed contents of a new LGA during 2001.'

In July 2007, the Government released its iteview of the Local Government Act -
Consultation Documenf that clarified further the objectives of the Review:se

Deparunent of Intemal Affairs, Statement of Policy Direction for Redew of Local Government Act
(November 2000) 3.

Department of Internal Aflairs, Sntement of Policy Direction for Review of Local Government Act
(November 2000) 3.
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"The opportunity for citizens to play a role in decision-making in and about their
local communities lies at the heart of any democratic society. Govemment is not
just about national issues, but also about how citizens can have a say in decisions
that affect the communities in which they live.

The challenges facing New Zealand in areas such as sustainable development
cannot be met by central govemment making decision and acting on its own.
They require a partnership approach within which central govemment, local
government and the voluntary and business sectors can work together. Local
authorities need to have powers broad and flexible enough for them to play their
part.

The system of local government also has to reflect the increasing pace of global
change and the increasing diversity of our communities. There needs to be scope
for different communities to identif, their own priorities, and to develop and
pursue different visions of their futures, rather than the "one size fits all"
approach implicit in the traditional approach to the design of local government
law.

Accordingly the proposals in this document are intended to create a Local
Government Act that:

is a more flexible style of law, capable of responding to change, and to the
diverse needs of the communities to which it has to apply, without the
constant need for amendment and revision.

Consistently expresses a clear and coherent set of ideas about what local
government is, why we have it. and what its role is

Promotes a partnership approach between local government, central
govemment and communities to improve each local community's well-
being

Gives councils an appropriate degree of autonomy over local matter, with
corresponding accountability to their communities and right to democratic
participation by citizens

Clarifies whether local govemment has responsibilities under the Treaty of
Waitangi."

1.6 An Outline of the Structure of the Thesis

In light of the new challenges facing the local government sector, the Review of the

Local Government Act 1974 and the enactment of a new Local Government Act 2002

as well as changes to local government legislation in other comparative jurisdictions,

it is opportune to exemine these matters.

Department of Intemal Affairs, Review of the Local Government Act - Consultation Document. (June
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The thesis begins, in chapter 2 - Reviewing the Local Government Act 1974, by

outlining the history of review and reform of local govemment legislation in New

Zealand,. It canvasses several periods, beginning with the lgth Century, the phase at

the time of the intoduction of the Local Government Act 1974 and then follows with

an overview of the changes brought about under the Labour Government from 1984 to

1989. Finally, but most importantly, it covers in some depth the period of the most

recent Review of the Local Government Act 1974, which resulted in the Local

Goventment Act 2002. Several key issues are discussed concerning the policy

development process of the Review, including the constraints of the three-year

electoral cycle, the impact of the simultaneous local elections and funding powers

reviews and the separate consideration given to the Treaty of Waitangi. Also

considered is the involvement of local govemment officials in the policy development

process, whether adequate consideration was given to comparing existing provisions

of the Local Government Act 1974 with the proposed new policy provisions and

whether an appropriate balance was struck between the effort applied to policy

analysis and the consultation processes.

Chapter 3 - A Coherent Strategt on Local Governmenlo assesses the first of the key

objectives of the Review. At the outset, the Govemment stated at that it wanted the

new Local Government Act to reflect a clear focus on local authorities as pafi of New

Zealand's overall structure of democratic government with their role being based on

clearly articulated principles concerning the community's rights for representation,

leadership, participation, diversity, fairness and accountability. Chapter 3 considers

this key objective and, in particular, the new purpose for the Act, the new purpose for

local government, the role of local authorities and the new principles relating to local

authorities. Several fi:rther matters are discussed in this chapter. Is the purpose of the

Act (section 3) too narowly focused on the purpose of local govemment, rather than

glving an appropriate outline of the key provisions of the Statute? Do the themes of

'community democracy' and 'community well-being' in section 10 adequately

capture the actual purpose and role of local government in New Zealand? Do the new

principles in section 14 provide sufficient guidance for local authorities in performing

2001).
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their role? Overall, however, the key question is whether these provisions of the

Local Government Act 2002 and indeed, the Act as a whole, reflect a ocoherent overall

strategy on local government'?

Chapter 4 - A More Broadly Empowering Legislative Framework, assesses the first

element of the second of the key objectives. The Review was to aim to achieve a new

statute that involved a move to a more broadly empowering legislative framework

under which local authorities could meet the needs of their communities - the so-

called 'power of general competence'. Chapter 4 considers this objective and

especially the status and powers of local authorities as well as the coordination of
responsibilities between regional councils and territorial authorities. Despite pre-

election promises, the chapter questions whether the concept of oa power of general

competence' was granted to local authorities? In particular! are the new general

powers of local authorities in section 12 any broader than the powers found in the

Local Government Act 1974? The provisions in sections 15 and 16 of the Act are also

considered with a view to determining whether they are sufficient to avoid the

concerns about overlap and duplication between regional and territorial councils.

Chapter 5 - Accountability, examines the second element of this objective. T\e quid

pro quo for broader empowennent was that councils would be required to become

more responsive and accountable to their .o*nunities. Chapter 5 considers this

objective and, in particular, Parts 5 and 6 of the 2002 Act (conceming council-

controlled organisations and the planning, decision-making and accountability of local

authorities). The chapter considers whether council controlled organisations are now

more accountable to their parent local authority (and thus to the community) and

whether the excessively prescriptive nature of the planning, decision-making and

accountability provisions have made local authorities more accountable to their local

communities? Overall, however, the chapter questions whether the accountability

requirements are disproportionate to the supposedly broader powers local authorities

were granted under section 12?

Chapter 6 - A Partnership Relationshrp assesses the third of the objectives, which was

to achieve a new statute that involved the development of a parbrership relationship

between central and local government. Although the Govenrment has stated
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repeatedly that local and central government should be viewed as two arrns of the

same system of governmento with a shared focus on contributing positively to the

well-being of communities and that the problems confronting New Zealand are not

capable of being solved by central government alone, it has been short on formalising

this rhetoric. Chapter 6 considers the concept of a 'pafinership relationship' and

while concluding that many aspects of this concept did not finally become part of the

Local Government Act 2002, including the role of the Local-Central Government

Forum, these matters are worthy of re-consideration, particularly in light of

developments in Australia and the United Kingdom. Although the Review did not

confer local government with any greater constitutional status, the chapter also

examines whether this is satisfactory, particularly when other aspects of New

Zealand's Constitution are beins debated.

Chapter 7 - Clarifuing the Relationship of Local Government with the Treaty of
Waitangi assesses the fourth objective, which was to achieve a new statute that

clarffied local government's relationship with the Treaty of Waitangi. Chapter 7

considers this objective and especially the statement on the Treaty of Waitangi in

section 4, as well as other sections that establish requirements to provide opportunities

for Maori to confibute to a local authority's decision-making processes and be better

represented (sections 14(1Xd), 77(l)(e),81 and 82(2) and the provisions of the Local

Electoral Act 2001). Several background issues are also examined, including the role

of the Treaty of Waitangi in the local government reforms of the 1980s and the nature

of the Maori, Treaty of Waitangi and local government relationship. The key

question, however, is whether the Local Government Act 2002 has clarified local

govemment's relationship with the Treaty of Waitangi?

Chapter 8 draws a number of conclusions about whether these objectives of the

Review of the Local Government Act 1974 were met. Overall, did the Review result

in true reform of the 1974 Act along the lines indicated in the original objectives or

was it merely a rationalisation of the existing provisions? Looking forward, some

final comments are made concerning questions raised in the thesis about whether local

authorities have the capacity and capability to meet the challenges set by the 2002 Act

or indeed the current and future needs of their communities.
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Chapter 2 - Reviewing the Local Government Act 1974

2.1 fntroduction

This chapter outlines the history of review and reform of 'core' local govemment legislation in New

Zealand..It canvasses several periods, beginning with the lgth Century but moving quickly to the

Local Government Act I974 and then follows with a brief overview of the changes brought about

under the Labour Government from 1984 to 1989. Finally, but most importantly, it covers in depth

the period of the most recent review that resulted in the Local Government Act 2002.

This provides a useful background of the policy issues that are then considered in more detail in

Iater chapters. Nonetheless, several key matters are appraised at this point. In particular,

consideration is given to whether the overall objectives for the Review changed as the Review

progressed and whether this mattered. In addition, a number of issues are discussed about the

policy development process, including:

. the constraints ofthe three-year electoral cycle;

. the impact of the simultaneous Iocal elections and funding powers reviews;

. the separate consideration given to the Treary of Waitangi;

. the involvement of local government officials in the policy development process;

. whether adequate opportunity was given to comparing the existing provisions of the Local
Government Act 1974 with the new policy provisions; and

. whether an appropriate balance was struck between the effort applied to policy analysis and the
consultation process.

27



2.2 19th Century Framework

The fnst efforts to set up local government in New Zealand began slowly, in part because of

constitutional issues, but also because of a lack of enthusiasm on the part of settlers to support

municipal organisation and to take on liability for rate or levy contributions.r

In 1842, the Legislative Council passed the Municipal Corporations Ordinance 1842 - the first

local government legislation in New Zealand.2 The Ordinance was modelled on principles of local

government that had recently emerged in the United Kingdom. These dispatched the view that local

government, exclusive and unaccountable, served only private ends and instead, established local

authorities as the legal personification of their communities, with councils elected by and

representing their citizens, governing the locatity for the corrmon good.3

The 1842 Ordinance proved too bold for a young colony and was soon replaced by the more

nanowly focused Public Roads and Worles Ordinance 1845. However, instructions soon followed

from the Colonial Office to instead establish municipal corporations with extensive powers of local

taxation and governance under the Constitution Act 1846. Dismayed by the degree of localism

contemplated, Governor Grey had t'wo provinces, New Ulster and New Munster, placed between

the local and central institutions.o Under the New Zealand Constitution Act 1852, the two provinces

were replaced by six (Auckland, Taranaki, Wellington, Nelson Canterbury and Otago) and a

significant increase in immigration led to four main city municipalities being created - Dunedin,

See C Bush. Local Government and Politics in New Zealand (lggs,2nd Ed),4-10 and 10-20; K Palmer. Local Government
Law in New Zealand (1993. 2no Ed), 2-3; FB Stephens. "Constitutional Structr:re of Local Govemment", in FB Stephens (ed),
Local Government in New Zealand (19a9); WB Sutch, "Local Government in New Zealand", in R Polaschek (ed), Local
Government in New Zealand (1956); WJ Wills. Sening Local Government (1983), 17-23.

Municipal Corporations Ordinance 1842 (5 ltict No. 96). See G Bush, Local Governm.ent and Politics in New Zealand (1995-
2no Ed). 4-10 and 10-20; K Palmer, Local Govemment Low in New Zealand (1993, 2nd Ed),2-3: FB Stephens, "Constitutional
Structue of Local Government", in FB Stephens (ed), Local Government in New Zealand (19a9); WB Sutch, "Local
Govemment in New Zealand", in R Polaschek (ed), Local Government in New Zealand (1956): WJ Wills, Seming Local
Government (1983), l7-23.

Section 5, Municipal Corporations Ordinance 1842. See G Bush. Local Government and Politics in New Zealand (1995,2"d
Ed), 4-10 and 10-20; K Palrner, Local Government Law in New Zealand (lgg3,2"d Ed), 2-3; FB Stephens, "Constitutional
Structure of Local Government", in FB Stephens (ed), Local Government in New Zealand (1949); WB Sutch, "Local
Govemment in New Zealand". in R Polaschek (ed), Local Govemment in New Zealand (1956); WJ Wills, Seming Local
Government (1983), l7-23.

Constintion Act 1846 (9 &10 Vict c 103, UK). See G Bush, Local Government and Polirics in New Zealand (1995,2nd Ed), 4-
l0 and 10-20: KPalmer, Local Govemment Law in New Zealand (1993, 2nd Ed), 2-3: FB Stephens, "Constitutional Structure of
Local Government", in FB Stephens (ed). Local Government in New Zealand (1949); WB Sutch, "Local Govemment in New
Zealand", in R Polaschek (ed), Local Government in New Zealand (1956): WJ Wills, Serving Local Government (1983), 17-23.
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Christchurch, Wellington and Auckland, but also more specialised local bodies in the form of
boroughs and road boards.s

During the 1860's power slowly passed from the provincial councils to favour the nascent cities. In

1867, the central govemment passed the Municipal Corporations Act 1867 whtch provided a

uniform urban territorial authority structure available for adoption by new and existing boroughs

and cities. In rural and smaller urban areas provincial road boards continued to be created.6 As

noted bv one commentator:7

"The abolition of the provinces in 1875 is undoubtedly the most momentous intemal constitutional
change in the history of the country, Why the provincial system was deemed to have outlived it
usefulness can be summarised succinctly: rapidly improving communications, dwindling public
finances, thrusting centralism, and feasible alternative: local govemment. This last was an
indispensable prerequisite, for it meant that ihe provinces could be dissolved and their remaining
powers transferred without any $eat disruption to good order and government. Local govemment
was the nominated residual legatee of the nine provinces. The future management of rural
New Zealand was to rest on county councils, augmented in number by the amalgamation of the road
boards."

Following the abolition of the provinces in 1875, and parochial pressure from rural communities,

the Counties Act 1876 was passed, creating initially 63 counties with elected councils. A matching

Municipal Corporations Act 1876 applied to existing urban councils. With regard to smaller

settlements, not being boroughs but comprising 50 householders or more,the Town Disnicts Act

/88/ provided for the constitution of these areas into towns. This set the scene for the variegated

and fragmented structural character of local government, which predominated for over a century.8

By 1908 the structure of territorial local govemment recognised the city, boroug[ and county

council, town board, and the more limited road board. For certain local functions, such as river

control, soil drainage, harbour, electric power, pest contol, hospital, and education services,

See G Bush. Local Govemment and Politics in New Zealand (1995,2nd Ed). 4-t0 and 10-20: K Palmer, Local Government
law in New Zealand (!993, 2nd Ed), 2-3; FB Stephens, "Constitutional Structure of Local Covernment", in FB Stephens (ed),
Local Government in New Zealand (1949); WB Surch, "Local Government in New Zealnd", in R Polaschek (ed), Local
Government inNew Zealand(1956); WJWills, ServingLocalGoverntnent (1983), l7-23.

See G Bush, Local Government and Politics in l,lew Zealand (1995, 2"d Ed), 4-10 and 10'20: K Palmer Local Government
Law in Ncw Zealand (1993, 2oo Ed). 2-3; FB Stephens, "Constitutional Stmcture of Local Govemment", in FB Stephens (ed),
Local Govemment in New Zealand (19a9); WB Sutch, "Local Government in New Zealand", in R Polaschek (ed), tocal
Government in New Zealand(1956); WJ Wills, Senting LocalGovernment (1983), l7-23.

See G Bush, Local Govemment and Politics in New Zealand (1995,2nd Ed), 10.

See G Bush, Local Government and Politics in New Zealand (1995,2'd Ed), 4-10 and t0-20; K Palmer. Local Government
Law in New Zealand (1993,2"d Eil,2-3;FB Stephens, "Constitutional Structure of Local Govemment", in FB Stephens (ed),
Local Government in New Zealand (1949); WB Sutc[ "Local Government in New Zealand", in R Polaschek (ed), Loeal
Government in New Zealand ( 1956); WJ Wiils, Serving Local Govemment (1983), l7-23.
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2.3

separate legislation established over time many special purpose authorities. This process continued

into the post Second World War period.e By 1960, territorial authorities were govemed by either the

Municipal Corporations Act I954 or by the Counties Act I956, and there was a plethora of special

purpose authorities established under their own legislation.

The Local Government Act 1974

The fragmented nature of local government came under the scrutiny of Parliament in 1960. The

report of the Local Bills Committee (Hon Henry May, Chair), Inquiry into the Structure of Local

Government 1960, was the result of the first complete governmental appraisal of the development

and effectiveness of local government. The report concluded that the work of the Local Government

Commission that had been created in 1946 to develop amalgamation schemes for local authorities

had largely been ineffective due to the lenient poll provisions. The Report recommended the

establishment of a regional tier of local government as one solution.l0

At around the same time, co-operation amongst local authorities in the Auckland region led to

proposals for the establishment of an elected regional authority to take over regional water supply,

sewerage, bus transporL airpon and parks functions in the Auckland region. The Auckland Regional

Authority Act I963 created this Authority.rr

Pressed into action by rampant urbanisation and keen to implement the conclusions of the 1960

Local Bills Committee Report, the Third Labour Government, with Henry May as Local

Government Minister, commenced to rationalise local government by enacting the Local

Government Act 1974. Described as a radical constitutional measure by the National Opposition,

the monumental Local Government Act 1974 was a significant advance in a century of frustated

reform. The Act strengthened the role of the Local Government Commission in amalgamations,

established regional government, developed the district council and facilitated citizen involvement

l1

See G Bush, Local Government and Politics in New Zealand (1995,2"d Ed), 4-10 and 10-20; K Palmer, Local Government
Law in New Zealand (1993,2ns Ed),2-3; FB Stephens, "Constitutional Structure of Local Government", in FB Stephens (ed),
Local Government in New Zealand (19a9); WB Sutch, "Local Government in New Zealand", in R Polaschek (ed), Locat
Government in New Zealand (1956); WJ Wills, Seming Local Goyernment (1983), 17-23.

Report of the Local Bills Committee, (Hon Henry May, Chair), Inqurry into the Structure of Local Goyernment (1960). See
also G Bush, Local Government and Politics in New Zealand (1995,2no Ed), 10-20: K Palmer, Local Government Law in New
Zealand (1993, 2no Ed), 2-3; WJ Wills, Serving Local Government (1983), l7-23. See also Urtan Development Associarion
(lnc), The New Constitution - A Symposium on the Prospects for Locai,l Goyernment, Proceedings and Papers (1975).

See NC Bell, Auckland Regional Authority: Evolution, Organisation and Jurisdiction (1971).



in local government through two types of community council.l2 The reforms also reflected the

Labour Government's focus on the needs of workers in urban centres.

Following the election of a National Government in 1975 with a different rurally focused political

view of the role of local governmen! the poll provisions were eased. Nevertheless, the development

of regions and consolidation of legislation continued. The Local Government Amendment 1978

consoiidated the municipal and county powers to regulate land subdivisions. Under the Local

Government Amendment Act 1979 consolidation was completed and the last remnants of the

Municipal Corporations Act 1954 and the Counties Act 196l were repealed. From 1980 to 1984

several elected regional councils were also established.13

2.4 The Fourth Labour Government (1984-1989)

In its frst term ( 1984 -1987), the Fourth Labour Government made a number of changes to the local

government system, including tightening the poll provisions for reorganisation schemes,

introducing wards for larger territorial authorities and reforming the electoral franchise. However,

the Labour Government's larger goal was comprehensive reorganisation of the structure of local

govenrment before the 1989 triennial local elections, including a stronger role for regional

councils.la

The Local Government Amendment Act Q,{o.3) .1988 provided guidelines for the Local Government

Commission to design a simplified structure for local government. Prior to 1989, New Zealand had

a complex system of over 700 local authorities. This included not only 214 territorial authorities

and 22 regional and united councils, but also over 400 single function special purpose authorities.

Following the review by the Local Government Commission, these special purpose authorities were

abolished and the current system of community boards, territorial authorities. regional councils and

See Department of Intemal Affairs, The Local Government Act 1974: A Cuide to its Operation (1974): G Bush, local
Govemment and Politics in New Zealand (1995, 2"d Ed), 46-68; WJ Wills, Serving Local Government (1983), l7-23.

See G Bush, "The Tortuous Path towards Regional Government in New Zealand", Planning and Administrarion, V.6, No. l,
(Spring 1979),25-33; and WJ Wills, Serving Local Government (1983), 17-23.

See G Bush, "The Historic Reorganisation of Local Government'' in M Holland and J Boston (eds), ?'&e Fourth Labour
Govemment: Politics and Policy in New Zealand (1990) 232-250. See also Local Government Amendment Act I 985 and Local
Government Amendment Act 1986.
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unitary authorities was put in place. This now constitutes mainly 74 tenitorial authorities (including

four unitary authorities) and 12 regional councils.ls

In addition to restructuring, the Labour Government also sought to rationalise and modernise the

substantive powers of local authorities. The Local Government Amendment Act (No.2) 1989

established new statements for the purpose of local government, the general functions of regional

councils and territorial authorities, the separation of the roles of chief executives and elected

members. specifications for the conduct of business by local authorities (including the separation of
regulatory and service delivery responsibilities), requirements for annual plans and annual reports

and provisions for the establishment of armslength commercial entities (Local Authority Trading

Enterprises) by local authorities.r6 In addition to the restructuring of local govemment, a proposal

was made to establish mandatory Maori advisory committees (MACs) for all tenitorial and regional

councils.lT

Following the election of a National Government in 1989, however, the focus of government

attention shifted from the reform of local government itself to the reform of other sectors.

Nonetheless, the impact on local government of the legislative changes that followed these sector-

based reviews and reforms were significant (for example, the Rescturce Management Act I99l; the

Building Act 1991;and the Biosecurity Act 1993).18

While the development and empowerment of regional government had been an important aspect of
the 1989 reforms, in 1992, the National Government, for political reasons, amended the Local

Government Act 1974 to constrain regional council powets.le Nevertheless, in addition to

Local Governmenl Amendment Act (No. 3) 1988, Local Government Amendment Act 1989, Local Government Amendment
Act (No. 2) 1989. See M Bassett, "Reforming Local Government A Political View". Local Authority Management,Y . 15.
No. 2 (Sept 1989), 7-15; J Boston, The Fitness of the State: Finding the Right Level - the Case for Devolution to Local
Government (1998); G Bush, "The Historic Reorganisation of Local Govemment" in M Holland and J Boston (eds), Ile
Fourth Labour Government: Polirtcs and Policy in Nevv Zealand (1990) 232-250; G Bush, "Local Government: Politics
and Pragmatism" in H Gold (ed) New Zealand Politics in Perspective (1989), 7l-92 and 102-22.

Local Govemmeil Amendment Act (No. 2) 1989.

Local Government Amendnent Bill (,1o.8) 1989. See P Rikys, Local Government Reform and Maori: 1988 - 2002 (2004).60
- 68.

See K Palmer, Local Government Law in Nev Zealand (1993, 2"d Ed), 564-661. See also G Bush. Local Government and
Politics in New Zealand (1995,2"d Ed).

Brookers,. Local Government Law in New Zealand, INl. See also G Bush, Local Government and Politics in New Zealand
(1995,2"" Ed),98-99.
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Gisborne, unitary authorities (that had the dual responsibilities of territorial and regional councils)

were established in Nelson, Marlborough and Tasman.20

A series of changes were also made to the structure of local government in the Auckland region.

The Auckland Regional Services Trust (ARST) was established in 1992 to take over certain assets

and liabilities of the former Auckland Regional Council. In turn the ARST was abolished in 1998

and replaced by Infrastmcture Auckland, which was responsible for making grants to assist in the

development of tansport and stormwater infrastructure projects in Auckland.2r

Arguably the most significant changes were the 1996 amendments to the Local Government Act

1974, which removed long-standing prescription concerning local authority bonowing, but also

shengthened financial accountability through mandatory financial management principles,

procedures and accountability reporting, and especially the long-term financial strategy and funding

policy (the Local Government Amendment Act Q'{o.3) 1996 or Part VIIA). The regime put in place

for local govenrment followed financial management reforms that had been implemented for central

government, but arguably went much fi.rther. In addition, local authorities were required to

implement long-term 10 year planning (through the long-term financial strategy) as well as annual

planning and reporting. There was an emphasis on efficient service delivery (through competitive

tendering and trading structures) and economic efficiency in charging. Fonnal community

consultation was also required as an input into proposed activities, service levels and frrnding.

Nonetheless, most of the Local Government Act 1974 remained unaffected with detailed sections

continuing for roads, water supply, sewage and stormwater drainage, farming and afforestation,

recreation and community development, and miscellaneous powers.t

During the late 1990s a number of sectoral reviews were initiated, with the most significant being

roading, and water/wastewater services. In 1998 policy work also cofirmenced on a review of the

funding powers of local authorities that resulted in the Local Government (Rating) Act 2002 as well

as a review of local elections and polls, led by the Society of Local Government Managers

(SOLGM), that resulted in the Local Electoral Act 2001.23

See K Pafmer, Local Govemment Law in New Zealand ( 1993, 2nd Ed), 564-661 .

See Department of Internal Affairs, Pathways for AucHand: a discassion of the options for tlrc funre use of the resources of
the Auckland Regional (1997); lnfrastructure Auckland &nual Plan - final (2000).

Brookers, Local Govemment Law in New Zealand, INl. . See also G Bush, Local Goventment and Politics in New Zeqland
(1995,2"d Ed).

See Department of Intemal Affairs, Vote Local Government: Briefing for the Incoming Minister at of Local Government
(December 1999). 16-20.
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Moreover, there was increasing pressure from the local government sector for a review and

rationalisation of the Local Government Act 1974.24 In particular, Member of Parliament and soon

to be Mayor of Auckland City Council Hon C Fletcher submitted a Bill for the ballot (seeking to

make a minor amendment to the Local Government Act 1971 intoducing a power of general

competence) in the Parliamentary session prior to the 1999 General Election, but which lapsed. In

addition, Chen & Palmer (a public law- firm with Sir Geoffrey Palmer as one of its principals)

drafted a new Local Government Bill for Auckland City Council that was promoted prior to the

1999 General Election.'s The Auckland Region Mayoral Forum backed the Auckland City Council

initiative and promoted the idea of a new local govemment statute in the run-up to the general

election.26 In her speech to the July 1999 Local Government New Zealand Conference, Rt Hon

Helen Clark, then Leader of the Opposition promised a Labour govemment would consider review

and reform of the Local Government Act 1974.27

2.5 Policy Development under the Labour/Alliance Government (1999-2002)

The proposal to review and reform the Local Government Act 1974 was elevated to a key place in

the local govemment policies of both the Labour and Alliance parties prior to the general election in

lgg9.28 The Labour Party policy stated that:

Local Govemment New Zealand,Setting rhe Agenda- Conference Papers, Annual Conference. (16-17 July 1996).

See Chen & Palmer" Reform of Local Government - A Pover of General Competence (1998). See also Deparunent of Intemal
Affairs, Vote Local Government: Briefing to the Incoming Minister of Local Govemment @econber | 999), I I .

See Auckland Region Mayoral Forum, Pre-General Election Statement (August 1999) and Statement to the Incoming
G overnment (December I 999).

See Local Govemment New Zealand. Proceedings - Local Governnent New Zealand Conference. (12-14 July 1999), I I. See
also the speech made by the Rt Hon H Clark to the launch of the Auckland Regional Growth Snategy, Land Transport Strategt
& Passenger Transport Action Plan (22 November 1999). where she stated that: "The law as it stands is far too resn-ictive for
local govemment. That is why Labour supports a complete rewrite of the Local Govemment Act. They key feature of the new
legislation we plan will be to enact a power of general competence for local authorities. That way our communities will be able
to determine their own desiny. I know this approach is greatly favoured by local govemment in Auckland."

See Labour Parly, Labour on Local Government - Poliq Document of the New Zealand Labour Parly, (October 1999). Also
see Alliance Parry, Alliance Policy on Local Govemment (1999). By contast the ACT New Zealand Pa4y and New Zealand
National party were opposed to this programme of reform. See the other political pafly platforms on local govemment: ACT
New Zealand, ACT Policy: Policy Discussion Papers (1999); Green Pany of AotearoaNew Zealand" Green Part.v Polic-v
(1999); New Zealand First, Policies (1999); New Zealand National Patty, How would you write the next chapter of the New
Zealand story? Q999); United New Zealand, Principles and Policy: The United Advantage (February 1999). Of most
significance in terms of their opposition to the programme of reform were the ACT New Zealand Party policy and New
Zealand National Pa{v policy. The ACT New Zealand, Party policy suted that:

"Local Government: Reduce the Rates Burden on Households and Businesses



"The Local Government Act 1974 is overly prescriptive, imposes compliance costs and presents
barriers to local government innovation. In consultation with the local government sector, Labour will
review the [Local Govemment] Act to make it clearer simpler and better aligned with the principles of
empowerment and accountability. The rights and obligations of local govemment will be clarified,
while ensuring that the legislation is enabling rather than prescriptive. A key feature of the new
legislation will be a power of general competence for local authorities. There is a strong call for such a
power from many in the local government sector, including from the Auckland region's mayors.
Labour recognises that one size does not fit all and that different communities need to be able to create
different responses to local issues. In consultation with local government, Labour will rewrite the Local
Government Act to: enact a power of general competence for local authorities; ensure that local
govemment's financial practices are transparent and accountable; ensure that local government is
accountable to their local communities; empower and encourage local government where, after
consultation with its communities, it decides to take an active, co-ordinating, advocacy and/or
supportive role in employment generation; local economic development; community safety and
security; tourism; sustainable environmental development; cultural and arts development; sport, fitness
and leisure;health promotion and service advocacy; and co-ordination of public transport services."2e

The Alliance Party policy stated that:

"Over the past decade many of the functions and much of the autonomy of local govemment has been
lost. It is the intention of the Alliance ... to restore this autonomy, minimise central government
control over local govemment affairs, and put the "local" back into local govemment. We believe that
local government functions best when local democracy and community self determination are given
the greatest possible scope. It is only in such circumstances that open and accountable, people-friendly
systems which support sustainable development and which can take account of social and
environmental factors are likely to emerge ... The Alliance will provide more flexibility in local
government legislation by including the power of general competence in the Local Govemment
Act."'u

The development of these parly policy positions was closely observed by Local Government

New Zealand, who held a one-day seminar on 28 October 1999 to discuss these initiatives to review

the Local Government Act 1974.31 During the seminar, keynote speaker, Sir Geoffrey Palmer,

former Labour Prime Minister, argued that:32

The failings of national govemment are the failings of local government. Local Govemment has a significant impact on the
national economy. Despite being asset rich, local body rates have been rising well in excess of inflation. Local govemment has
suffered enduring problems such as a reluctance to divest assets or stick to their core business. These problems arc made worse
by tendencies to rely on regulatory controls and to disregard the interest of ratepayers. ACT believes that local government
must focus on only those core activities that produce general public benefits that need to be rate funded. Contain excessive rate
rises; review the two tiered structure in favour of integrated local bodies; require local govemment to progressively she its
commercial activities out of many services."

See Labour Party, Labour on Local Government - Policy Docament of the New Zealand Labour Party, (Adober 1999), 3. See
also, Deparrnent of Intemal Affairs, Vote Local Government - Briefng fur Incoming Minister of Local Government,
(December 1999) 13.

See Alliance Party, Alliance Poliry on Local Government (1999).

See Local Govemment New Zealand, Workshop for Councils to Discuss Recent Initiatives to Replace the Current Local
Government Act, ( 28 October 1999).

See Sir Geoffrey Palmer. Reforning Local Government: A Power of General Competence, Presentation Paper to the
Workshopfor Councils to Discuss Recent Initiatives to Replace the Current Local Government Act (28 October 1999).



"... there is a bigger constitutional question which underlies [my position]. This is the constitutional
question about whether Local Govemment has the powers that it should have and whether there are
suitable frameworks for Local Govemment to exercise its powers under. There is a sense in which
New Zealand Local Government should be liberated, to be imbued with greater constitutional
significance, to enjoy greater autonomy but also increased accountability."

He further confirmed during questions, that an underlying reason for him promoting greater

constitutional status for local government, was his view that if imbued with greater constitutional

significance, local govemment could provide some balance to the largely unbridled nature of

New Zealand's central sovernment.

At the concluding plenary of that seminar, while attendees unanimously endorsed the need to

reform the Local Government Act 1974, they were divided over whether a radical or moderate

policy approach should be taken to the role of local government in the New Zealand Constitution.33

In anticipation of the government meeting its promise to rewrite the Local Government Act 1974

and as a consequence of the one-day seminar, Local Government New Zealand formed a Steering

Group to progress work on the subject.3a

In their Briefing to the Incoming Minister of Local Government, the Department of Internal Affairs

advised that:

"There is increasing pressure from the local government sector for a review and rationalisation of the
Local Government Act. Questions are increasingly being asked as to whether the Act,-in its current
form, can continue to provide for an effective and efficient system of local govemment.""

One of the key promises made by the incoming government was to hold a regular forum between

central government Ministers and representatives of Local Government New Zealand. At the

inaugural Forum held in March 2000, it was decided to progress work towards a review of the

Local Government Act 1974. At the Forum, Local Government New Zealand also presented a set

See Local Govemment New Zealand, Memorandum to Participants, (12 November 1999).

See Local Govemment New Zealand. I{emorandum to the Local Government Steering Group Committee Members, (5 January
2000). The first meeting of the Steering Group was held on 25 January 2000.

Deparhnent of Intemal Affairs, l'ote Local Governnent: Briefing to the Incoming Minister of Local Government, (December
1999), 14. The Departrnent of Intemal Affairs outlined tr,vo approaches to a review of the Local Government Act l974.They
noted in their briefing that they favoured the second: "to establish the role and purpose of local govemment for the future, to
enable it to clearly be able to undertake local governance and to establish a framework which does not need adjusting
depending on functional responsibilities."
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of draft principles that it suggested could be used as a starting point in developing a strategic policy

frarnework for the review:36

. respect for the autonomy of local govemment except where significant national interests and values
outweigh the benefits of allowing local difference and discretion;

. recognition of local government's role in communiry govemance and encouragement of citizen
participation;

. empowerment of local govemment to identif, and meet the local needs and preferences of their
communities

a

a

encouragement of local govemment to maximise its contribution to national goals and involving
strong communities and economic development
clarification of local government's responsibilities to the principles of the Treaty of Waitangi
encouragement of local government to be efficient. effective and provide "best value" for its citizens
and customers.

During the first part of 2000, several key speeches were made by the Hon Sandra Lee, Minister of

Local Government, where she sought to clarify the parameters of the reform of the Local

Government Act 1974.37 One of the most illuminating was her address to the 2000 Labour Local

Government Sector Council where she stated that:

"The [Local Covemment Act] has been around for over 25-years, and not surprisingly, its age is
beginning to show. Like its predecessors, the Act is in many respects highly prescriptive. It sets out to
tell local authorities what they may do and how they may do it.

Such is its level of inflexibility that successive govemments have found it necessary to make more
than 150 amendments to it since enactment in 1974. Not a record anyone should feel particularly
comfortable about ...

I have real sympathy for local government practitioners that have to use the Local Government Act in
their day to day work. How is any body supposed to easily apply legislation that is over 700 pages

long and includes section references as complicated atT\TZZZZH?

In short the present Local Government e.* tu.t, coherence; it is confusing to use; it has become in
many respects out-dated (and) it is needlessly detailed and, as a consequence, is expensive and
difficult to administer.

Both local and central government agree that a review of the Act is well overdue. We also agree that
whatever replaces it: should be empowering rather than prescriptive; should ensure high levels of
transparency; should ensure strong accountability to local communities. For want of a better phrase -
some form of 'opower of general competence".3s

See Report to the Cabinet Policy Committee, Report on Forum between Central and Local Government (POL (00) l8), 20
March 2000; Minute of the Cabinet Policy Committee (POL (00) M 5/l; and Cabinet Minute confirming the Economic
Development Comminee Minute (CAB (00) M l0/2D. In a Memorandum attached to the Report, it was suggested that a set of
principles be adopted for local government that central govemment would apply when determining poliry and practice about
the sector.

It might also be noted here that updates conceming the review were also canvassed at the Local/Cenhal Govemment Forum.

Hon Sandra Lee, Minister of Local Governmen! Speech to Labour Local Governmen! Sector Couneil, (12 May 2000/;
Keynote Address to Local Government New Zealand Conference, (10 July 2000); Kqvnote Address to Local Government
Communications Conference, (30 March 2000); and "Implications of dealing with Maori land for local and regional
authorities", Speech to the Indigenous Land Resources Conference, (26May 2000).

Hon S Lee, Minister of Local GovernmenL Speech to Labour Local Government Sector Council (12 May 2000).

JI
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At around the same time as the Local Government New Zealand Conference, the Deparhnent of
Internal Affairs began to develop a work prografilme to meet the requirement of the government to

have in place a new Local Government Act before the2002 General Elections.3e ln addition to the

reform of the Local Government Act 1974 were added further requirements for new legislation

conceming the funding powers of local government, the electoral system (including consideration

of the Single Transferable Vote electoral method), legislation to meet the issues arising from the

difficulties at the Rodney District Council and other more minor matters.ao The Department of

Internal Affairs was granted a further $l million dollars in its Vote in recognition of the

significance of this workload.ar

Also of note during the first part of 2000 was the focus on local govemment at the Building the

Constitution conference, held from 7-8 April 2000.42 Two papers were presented to the Conference

that touched on the role of local govemment: Local Government's Growing Importance in the

Constitution; and Local Government and the Power of General Competence.o3 Inthe Introduction

to the Proceedings of the Conference, it was noted that:

"There was only a brief discussion on local govemment but it was the most heated of the conference.
One participant attacked the two papers on local government as oonaTve" and stated that if that
comment gave the paper-writers offence, it was intended to. Some participants objected to local
government having a power of general competence. Local government is incompetent, wasteful,
with weak accountability, poorly reported in the media and voted in on low turnouts - and damaging
to business, they said. Local government should therefore have only a limited list of things it could
do. Tyrants have power of general competence, they said. In proposing a general competence, the
papers did not recognise that constitutions are about limiting goverTrment and should state areas of
life into which the government may not intrude. These points were hotly contested by the fwo paper-
writers. There are constraints on a powerof general competence, not leastthat it would be subjectto
Parliament and bound by the common law. As for incompetence, there were many examples of
failed corporations (but, it was countered, shareholders can sell out of companies but are stuck with
rates). Another, non-local govemment, view was that "subsidiarity - pushing decisions down to the
level nearest the citizen at which they can be made - is a useful way of limiting the power of the
state. General competence would recognise that subsidiarity."

See Report to the Cabinet Policy Committee, Repon on Farum between Central and Local Government (POL(00) l8), 20
March 2000.

See First Reading Speech to Parliament, local Government (Rodney District Council) Amendment Bil/, (2 May 2000).

See Treasury, Estimates of Appropriations for the Government of New Zeahnd for the l''ear Ending 30 June 200 I , Y ote
lntemal Affain.

C James (ed), Building the Constiturion (2000)

C Stigley, "Local Government's Growing Importance in the Constitution" and Sir R Jansen, "Local Government and the Power
of General Competence" in C James (ed), BuiMing the Constintion, (2000). at 317 and 325 respectively.

42



2.5.1 The July 2000 Cabinet Paper: Policyframeworkfor local government and review of the

Local Government Act

The government set out its strategic direction for the review of the Local Government Act 1974 tn a

July 2000 Cabinet Papertitled: Policy Frameworkfor Local Governmentand Review of the Local

Government Act.aa The Cabinet Paper focused on several fundamental issues.

It began by seeking confirmation from Cabinet for a draft strategic policy framework for local

government that would guide the development of policy for the review. It suggested that there were

five key issues that central government had to address whenever developing policy relating to the

local government sector - the role, functions, activities, powers and accountabilities of local

government.as

See Report to the Cabinet Economic Development Committee, Polic_v Framework for Local Government and Review of the
Local Government Act (DEV (00) 40), 24 July 2000; Minute of the Cabinet Economic Development Comminee (DEV (00) M
l7n),26 July 2000; and Cabinet Minute conflrming the Economic Development Committee Minute (CAB (00) M 25llC).

See Report to the Cabinet Economic Development Committee, Policy Framework for Local Government and Review of the
Local Governmeil Act (DEV (00) 40),24 July 2000; Minute of the Cabinet Economic Development Committee (DEV (00) M
l7/2),26 July 2000; and Cabinet Minute confirming the Economic Development Committee Minute (CAB (00) M 25llC).

The Paper argued. at p 3, that: "The policy framework for local government provides a meims of facilitating across portfolio
co-ordination of policy development that impacts on local govemment. The policy framework aims to promote a more
consistent approach to policy developmenl There is a risk that the criteria will not provide sufficient guidance for the
application of the policy framework to all policy initiatives. This is because an exhaustive analysis of current and potential
local government activities, powers and accountabilities is not able to be undertaken in the time available."
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In discussing this framework, the paper noted that:

"The policy framework identifies the five key issues that central government must address when
developing policy relating to the local government sector. Those issues are role, functions, activities,
powers and accountabilities. It recognises the inter-relationship between those key issues and provides
a logical structure under which each issue can be considered in turn.,'46

Perhaps an alternative approach to that taken in the paper might have been to focus on developing a

framework that recognised local authorities as bodies corporate. In this regard, matters such as

structure, governance and funding might have been recognised as more important issues. Moreover,

it appears that because funding and local elections were being handled by other simultaneous

reviews, these were not included as key issues in the strategic policy framework. On reflection,

there was and remains a need for greater integration between the 'core' local government, local

funding and local electoral statutes.

The July 2000 Cabinet Paper also sought confirmation from Cabinet of government's strategic

direction for local govemment. The paper noted that:

"Officials understand, through the Labour and Alliance manifestos, and Prime Ministerial and
Minister's speeches, that Govemment has signalled that it wishes to develop and pursue an approach
to policy development relating to the local government sector which reflects a coherent overall

See Reportto the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and Review of the
Local Government Act (DEY (00) 40), 24 July 2000,3.



strategy on local government; will involve a move to a more broadly empowering legislative
framework under which local authorities can meet the needs of their communities; involves the
development of a partnership relationship between central and local govemment; and clarifies local
govemment's relationship with the Treaty."aT

The Cabinet Paper also noted that the local government sector were calling for greater

empowerment, especially over how the sector's activities were determined in statute and how they

were able to be undertaken. Concerns were raised that some parts of the community, including

business and Maori were likely to have concerns about providing local government with more

empowering legislation.o8 The Paper discussed the concept of 'a power of general competence' and

made particular mention of the draft Bill that had been prepared by Chen & Palmer for Auckland

City Council (but suggested that the proposed strategic policy framework might offer a broader

perspective from which to address the empowerment of local government).ae

The Paper also initiated a discussion that classified the activities of local government into those that

might be considered mandatory, prohibited and discretionary. This taxonomy of activities, argued

the paper, would become important as the range of discretionary activities became wider through

granting local authorities more enabling rather than prescriptive powers. The Paper also suggested

that the powers associated with mandatory activities might need to be more prescribed in the form

of governmental powers, while the powers associated with discretionary activities might be in the

form of the power of a natwal person.50

The Cabinet Paper also made decisions that initiated a Local Government Act Review work

prograrnme that was significant in that it involved from the outset officials from both local and

See Report to the Cabinet Economic Development Committee, Policy Framework for Local Government and Rw^iew of the
Local Government Act (DEV (00) 40), 24 July 2000; Minute of the Cabinet Economic Development Committee (DEV (00) M
l7/2.26 July 2000; and Cabinet Minute confirming the Economic Development Committee Minute (CAB (00) M 25llC. 2-3.

ln terms of the speeches re ferred to, see Hon S Lee, Minister of Locat Governmenl Ke"wote Address to Local Government
New Zealand Conference, (10 July, 2000), Keynote Address to Local Govemment Communications Conference, (30 March
2000), Speech to Labour Local Government Sector Council, (l2May 2000), Speech to the Indigenous Land Resources
Conference (26 May 2000).

See Report o the Cabinet Economic Development Committee, Policy Framework for Local Government and Review of the
Local Government Act (DEV (00) 40). 24 iuly 2000; Minute of the Cabinet Economic Development Commitree (DEV (00) M
l7/2)"26 july 20001 and CabinetMinute confirming the Economic Development Committee Minute (CAB (00) M25llC),2-3.

See Report to the Cabinet Economic Development Committee. Policy Framework for Local Government and Review of the
Local Government Act (DEV (00) 40), 24 July 2000; Minute of the Cabinet Economic Development Committee (DEV (00) M
l7/2),26 July 2000; and Cabinet Minute confirming the Economic Development Committee Minute (CAB (00) M25/lC),5-7.

See Report to the Cabinet Economic Development Committee, Policy Framework for Local Government and Review of tlrc
Local Goyernment Act (DEV (00) 40), 24 July 2000,6-7.
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central government.sl The rationale for this approach was that the process and timelines for the

review were so tight that support from local government offrcials, through Local Government New

Zealand, would be required to meet the deadlines. The work programme covered six strearns of

work involving six separate but overlapping teams of officials considering: the form and functions

of local government; govemance and mandate; accountability; interventions; regulation and

reorganisation.s2 This approach was even more exceptional in that opportunities were also extended

to Local Government New Zealand to participate in key policy discussions and to make formal

independent comments on the policy that were included in each of the subsequent Cabinet Papers as

if they were a Government Department.53 This was a clear expression of the 'partnership' approach

being taken between the two levels of Government.

This joint approach allowed local government officials to work intimately with officials from the

Department of Internal Affairs on policy aspects of the review. The Department of Internal Affairs

benefited significantly from the input of experienced local government officers who would

eventually be implementing the outcomes of the policy. Officers from local govemment benefited

by being able to guide and comment on the policy as it was being developed. As an example of
local and central government partnership it was very successful.sa Nonetheless, in some of the later

submissions on the process of the Review, criticisms were made about the active involvement of
local government offrcers in the process with suggestions that this had tainted the independence of

the Departmental policy advice being generated for Ministers.s5

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and Ret,iew of the
Local Government ,4ct (DEV (00) 40),24 July 2000. The Report proposed that the structure for the work on the review
involve :

. a series ofjoint working groups considering specific aspects of the review. Membership would comprise officials from the
current core group of government agencies, augmented by officials from other agencies, as appropriate, along with LCNZ
nominees ... The role of these groups would be to develop proposals on particular components of the work programme.

. a joint central govemment/local govemment steering group responsible for the co-ordination and overview of the work
prcgmmme. This would comprise senior officials from the agencies represented on the core officials group and LGNZ
nominees. lt would report and make recommendations to the Minister of Local Govemment.

See Department of Intemal Affain, Synopses and Work Programmes of the Local Government Act Review, (22 November
2000).

See, for example. the first of these statements in Report io the Cabinet Economic Development Committee, Review of the Local
Govemment Act: PaperThree: Powers, Accounnbility, Governance and Funding (DEV (00) 56), 10. Similar statements were
included in Cabinet Reports throughout the remainder of the review process. It is also worth noting that this approach has also
been adopted in subsequent reviews ofother legislation and policy (e.g. tansport and resource management).

See New Zealand Society of Local Govemment Managers, Review of the Local Covernment Act - Submission to the
Department of Internal Afairs on the Consultation Document (August 2001), para 2.

See submissions to Depafiment of Intemal Affairs, Statement of Policy Direction for Review of the Local Government Act
(November 2000) from Nga Potiki Hapu and Nga Potiki Resource Management UniL Palmerston North City Council,
Community Services Council, Waitakere City Council, Auckland City Council, Alcohol Healthwatch, Far North District
Council as well as three individuals.
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Because of the wide-ranging responsibilities of local government and the potential for policy

development on this legislation impacting on other legislation or policy, a significant number of
government Departments and Ministries were also either engaged in developing the Cabinet Papers

or were consulted on them.56 Although agreement of all the Departments and Ministries was sought

and achieved with many of the initial Cabinet papers, as the review progressed complete agreement

was often unable to be achieved and instead opportunities were offered for alternative views to be

expressed.

The July 2000 Cabinet Paper did not, however, consider any implications arising from the Treaty of
Waitangi as a part of this initial discussion of the review of the Local Govemment Act, despite this

being raised as an issue in the manifestos of both the Labour and Alliance parties and in prior

Ministerial speeches. 57

Finally and, perhaps surprisingly, this first Cabinet Paper did not endeavour to 'set the scene' by

way of providing an historical analysis, background or comparison with the existing legislative

framework contained in the Local Government Act 1974.

2.5.2 September 2000 Cabinet Papers and the Statement of Policy Direction

A further flurry of work from officials between July and September 2000 resulted in three more

Cabinet Papers: Purpose and Principles; Defining the Activities of Local Governmenr; and Powers,

Accountability, Governance and Funding.ss These Papers largely developed in detail the key

matters raised in the July 2000 Cabinet Paper.se

At various stages during the review, the following Departments and Ministries were engaged in or consulted on the review:
Deparunent of Conservation; Department of Intemal Affairs; Deparfinent of Labour; Department of Prime Minister and
Cabinet; Minisny of Agriculture and Forestry; Ministry of Economic Development; Ministry of Education; Ministry of
Emergency Management; Minisry for the Environment; Ministry of Foreign Affain and Trade; Ministry of Health Minisrry
of Justice; Ministry of Social Policy; Ministry of Transport; Ministry of Youth Affairs; Te Puni Kokiri: the Treasury; State
Services Commission; Land Information New Zealand; SAtistics New Zealand; etc.

See Report to the Cabinet Economic Development Committee, Policy Framework for Local Government and Review of the
Local Government Act (DEV (00) 40),24 July 2000; Minute of the Cabinet Economic Development Committee (DEV (00) M
17n),26 July 2000; and Cabinet Minute conf,rming the Economic Development Committee Minute (CAB (00) M 25llC).

See Report 1o the Cabinet Economic Development Committee, Review of the Local Government Act: Paper One: Purpose and
Principles (DEV (00) 54); Report to the Cabinet Economic Development Committee, Review of the Local Government Act:
Paper Two: Defining the Activities of Local Government (DEV (00) 55)l Report to the Cabinet Economic Development
Committee, Review of the Local Govemment Act: Paper Three: Powers, Accountability, Governance and Funding (DEV (00)
56).

See Report to the Cabinet Economic Development Commiuee. Policy Framework for Local Government and Review of the
Local Govemment Act (DEV (00) 40), 24 July 2000; Minute of the Cabinet Economic Developmenr Committee (DEV (00) M
172),26 July 2000; and Cabinet Minute confirming the Economic Development Committee Minute (CAB (00) M 25/lC).
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The fnst Cabinet Paper, Purpose and Principles, proposed draft statements of the purpose of local

govefliment (or what is local govemment and why do we have it) and draft principles to guide how

Iocal government should operate. It also noted that policy issues related to local government and the

Treaty of Waitangi were being developed in a separate stream of work. Finally, the paper also noted

that the review would not entertain any fundamental constitutional reform concerning local

government.60

The second Cabinet Paper, Defining the Activities of Local Governmenr, outlined a 'theoretical

framework' for how the activities of local government might be defined in the legislation. It was

suggested that this framework should involve processes for identifring desired community

outcomes and procedures (through community leadership or statutory authority) for achieving these

desired outcomes. The paper also took considerable trouble to discuss the advantages and

disadvantages of centralised versus devolved or decentralised decision-making and also

recortmended that the legislation specifr mandatory, prohibited or discretionary activities.6r

The third Cabinet Paper Powers, Accountability, Governance and Funding discussed proposals for

the powers of local authorities (including the powers of a 'natural person') as well as processes for

obtaining mandate from and being accountable to communities within an overall framework for

governance. It also noted that while a review of local authority funding powers was being carried

out separately, broader funding issues, such as revenue sharing with central government, might also

need to be addressed. In addition, the potential for overlapping activities between central and local

See Report to the Cabinet Emnomic Development Committee, Review of the Local Covernment Act: Paper One: Purpose and
Principles (DEV (00) 54)

Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper Two: De/ining the
Activities of Local Government (DEV (00) 55), at 4. The Cabinet Paper r€commended that:

there be mandatory activities of local govemment which will be prescribed under statute, and include its function under the
Resource Management Act; and Biosecurity Act;

there be prohibited activities of local govemment which will include: national public goods (such as defence); the conduct
of national foreign policy; stabilisation policy: direct income transfers among individuals or households: and some other
powers reserved by law to other specified public authorities; and

local government should have broad discretionary powers to provide goods and services that arc: not pmhibited: not
inconsistent with other law; and undertaken in tenns of a specified proc€ss for obtaining a mandate from the community

there are potential roles for local govemment in redistribution in areas such as: measures to ensure access by the
community to services: zupporting other providers of social services (including central govemment agencies and the
voluntary sector) through grants. subsidised senvices or rates concessions; the provision of some specific services at less
than full cost (such as subsidised public housing); coordination among social service deliverers within a district some
aspects of decentralised delivery within nalional policies and funding arrangements; but thar this should not extend to
direct income transfers among individuals or households; and in areas where central government is the core funder of
servicer it should retain the lead role.

6l
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govemment was discussed, with mechanisms (such as national policy statements, joint plaxning and

a ministerial 'right to comment') being suggested as options for achieving greater co-ordination.62

As noted above, Local Government New Zealand was able to make independent comments on the

policy that were included in the Cabinet papers. With regard to the Cabinet papers discussed above,

Local Government New Zealand made one overall comment at the end of the third Cabinet Paper.

While welcoming the review and the ability of local government ofFrcials to be intimately involved,

Local Government New Zealand felt the need to raise several questions. In particular, it was felt

that further work was required for the govemment to articulate an overall vision for local

govemment and to define the nature of the partnership relationship between local and central

govemment. In addition, criticism was made that "much of the discussion and langrtage focus[ed]

on 'odefining the activities of local govemment" (top-down direction) rather than exploring how

councils can be better empowered and made accountable to meeting the expressed needs of their

communities (bottom-up empowerment)." Moreover, while there was an appreciation that the work

being undertaken to clari$ local govemment's relationship with the Treaty of Waitangi was a

separate process, it was felt desirable that this proceed in parallel with or in advance of the rest of
the review and was too important to defer or marginalise.63 Finally Local Government New ZeaIand,

argued that:

"ln general the discussion does not dwell on local community governance or on how the central
government agencies and local government can better work together to deliver desired outcomes, and
this will require more work. This is particularly important when considering accountability
mechanisms, particularly where those mechanisms are linked solely to outputs. The main focus needs
to be on the community's chosen outcomes and the efficiency and effectiveness of accountability,
rather than the 'quantity' of it."6a

These three Cabinet Papers formed the basis of the Government's Statement of Policy Directionfor

Review of Local Government Act 2000 released at the Local Government/Central Government

Forum in November 2000.65

Report to the Cabinet Economic Development Committee, Review of the Local Government Act: PaperThree: Powers,
Accountability, Governance and Funding (DEV (00) 56).

Locaf Govemment New Zealmd Commeng Report to the Cabinet Economic Development Committee, Review of the Local
Government Act: Paper Three: Powers, Accountahility, Governance and Funding (DEV (00) 56), 10.

Local Government New Zealand Commenl Report to the Cabinet Economic Development Committee. Review of the Local
Government Act: Paper Three: Powers, Accountability, Governance and Funding (DEV (00) 56), 10.

Department of Internal Affairs, Statement of Polic-v Directionfor Rniew of Local Government Acr, (November 2000).



2.5.3 Statement of Policy Direction 2000

The Statement of Policy Direction 2000 wu initially intended to be a joint publication of the

Government and Local Government New Zealand as well as a substantive consultation document,

but instead became a brief outline of the direction Government was taking towards developing a

new Local Govemment Act.66

The Statement of Policy Direction 2000 described several reasons for the review of the Local

Government Act and identified a set of key policy objectives for a new Local Government Act that

would:

. reflect a coherent overall strategy on local governmen!

' involve a move to a more broadly empowering legislative framework under which local authorities

could meet the needs of their communities:

' involve the development of a partnership relationship between central and local govemment; and

. clarifr local govemment's relationship with the Treaty of Waitangi.6T

These key policy objectives had been noted in the previous July Cabinet Paper, which stated that

they had been distilled by offrcials from Labour and Alliance manifestos, and from Prime

Ministerial and Ministers' speeches.6s

The Cabinet Paper, Purpose and Principles, also noted that these key policy objectives would

See Report to the Cabinet Policy Committee, Review of the Locol Government Act: Directions Docament for Release at the
Fontm (POL (00) 145), 16 October 2000; Minute of the Cabinet (CAB (00) M 33/lB(3X Report to the Cabinet Policy
Committee, Review of the Local Government Aet: Directions Documentfor Release at the Forum (POL (00) M2915), undated;
and Minute of the Cabinet (CAB (00) M 35/1D). The change in approach was largely due to time constraints and differences
between officials over detailed drafting of the document as well as the ability io make joint public commitments to certain
statements in the document.

Department of Intemal Affain, Statement of Polic-v Direction for Review of Local Governmenl Act, (November 2000), at 2. See
Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper One: Purpose and
Principles (DEV (00) 54).2-3.

See Report to the Cabinet Economic Development Committee, Policy Framnork for Local Govemnent and Revievt of the
Local Government Act (DEY (00) 40), 24 July 2000, 2.



a focus on local govemment as a set of institutions rather than simply on the activities it

undertakes;

a shift from detailed legislative prescription as the primary means of defining local authorities'

activities towards greater reliance on processes to ensure responsiveness and accountability to

communities:

a view of central and local govemment as components of a single system of govemment with a

common focus on the well-being of communities:

. a concern to provide a sustainable future basis for engagement by Maori with the system of local

govemment.

Tlne Statement of Policy Direction 2000 claified the Government's view of the constitutional

position of local govemment, perhaps reflecting views expressed about the paper presented by Sir

G Palmer to the one-day October 1999 Loca| Government seminar.6e It stated unequivocally that

the review would not involve fundamental constitutional reform to include recognition of the place

of local govemment in New Zealand's constitution. The document also reassured the local

govemment sector that the review would not involve any reorganisation of the structwe of local

government (or amalgamations).

The Statement of Policy Direction 2000 then summarised the key points made in the three

September Cabinet Papers. These included the purpose of local go\rernment and guiding principles

for its operation, processes for identifuing desired community outcomes and powers for achieving

those outcomes as well as mechanisms for ensuring accountability within a governance framework.

With regard to the Treaty of Waitangi, the Statement of Policy Direction 2000 noted that guidance

was being sought on the relationship between local government and Maori as well as any Treaty

related iszues, and that these would be the subject of consultation as the Review progressed.To

Departnent of Internal Affairs, Statement of Policy Direction for Reviant of Local Government Act, (November 2000), 4. See
Report to tlre Cabinet Economic Development Committee. Review of the Local Government Act: Paper One: Purpose and
Principles (DEV (00) 54), 5-6. The Statement of Policy Direction 2000 provided that: 'New Zealand does not have a written
constitution which sets out the place of local govemment. Some recent commentary on the reform of the local govemment law
has identified options involving fundamenal constitutional reform to include recognition of the place of local govemment. This
is not proposed. The roles, responsibilitieq powers and accountabilities of local government will continue to be defined in
legislation and enacted by Parliament. The provisions of the legislation will continue to define both ilre powers of local
authorities. and the powers of Ministers in relation to local govemment.'

See Departnrent of Intemal Affairs. Statement of Policy Directionfor Review of Local Governnent Act, November 2000. at 3.
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Several submissions were received by the Department of lnternal Affairs on the Statement of Policy

Direction 2000.71 While some of the submitters agreed with the overall direction being taken by the

Review, others had reservations. Those Councils that made submissions generally agreed with the

direction being taken by the Review, but raised concerns that if they were to be involved in a wider

range of activities, consideration should be given to providing more flexible funding powers. A

number of individual submitters opposed Councils being granted wider functions or powers.72

In late November 2000, Cabinet considered a paper seeking agreement to a revised timetable for the

review of the Local Government Act and the terms of reference and timetable for the review of
local government funding powers. In essenceo the policy issues being addressed through the review

of local govemment funding powers were split into two streams. The first, which continued on its

original timetable concerned funding powers and mechanisms.T3 The second, which concerned

strategic planning, decision-making, governance and accountability matters as well as issues

conceming the rating of Maori land were now incorporated into the review of the Local

Govemment Act.?a

Submissions were received from Nga Potiki Hapu and Nga Potiki Resource Management Unit. Palmerston North City Council,
Community Services Council, Waitakcre City Council, Auckland City Council. Alcohol Heatthwatch, Far North District
Council as well as three individuals.

The submission by the Nga Potiki Resource Unit argued that local authorities should not be granted wider functions or powers,
but instead be required to: share power with Maori in recognition of Tino Rangatiratanga; increase the role for Maori in
decision-making; and be more accountable to Maori. See Submissions received from Nga Potiki Hapu and Nga Potiki
Resource Management Unit.

It is perhaps also worth noting here that the terms of reference for the review of local govemment funding powers was
restricted to a consideration of rating mechanisms, whereas under the previous National Coalition govemment, the terms of
reference were much broader.

See Report to the Cabinet Economic Development Committee. Reviews of the Local Government Act and Funding Powers
(DEV (00) 72), 20 November 2000. ln essence, Cabinet agreed to split the review of Local Government Funding Powers into
two parts to enable relevant issues to be considered part of the Local Covernment Review. It was agreed that policy work on
funding powers and mechanisms for funding werc to continue on their previously agreed timetable. with plans for legislation to
be introduced in May 200t without any further public consultation. In addition, it was agreed that the decision making
Processes relating to funding would be incorporated into the review of the Local Govemment Act, with public consultation to
take place in May-August 2001 and legislation innoduced before December 2001. In a separate comment in the Cabinet Paper,
Te Puni Kokiri wamed that the approach being taken to the Local Govemment Funding Powers review might be perceived as
an inadequate response to the Maori/Treaty issues raised by the review and could lead to further claims being lodged with the
Waitangi Tribunal.
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2.5.4 March-April 2001 Cabinet Papers

Cabinet considered another three Papers during the frrst few months of 2001: Key Relationship

Issues; General Empowerment of Local Authorities; Reorganisation and Central Government

Interventions in Loc al G overnment.T 5

The first paper, Key Relationship Issues, sought to provide a clearer understanding of the structure

of relationships between local government and the .666rrnity and local government and cenhal

govemment.T6 While the paper concluded appropriately that local government's primary

relationship was with its community, there was also a strong emphasis in the paper on empowering

the community to oenforce clear accountability' (through financial and performance planning and

reporting, public access to information, governance mechanisms, etc). The paper argued, with

regard electoral accountability, that it had limitations in "that it normally only occurs at extended

intervals, and after the event. The fact that councillors are seldom elected on the basis of clear

policy prograrnmes may also make the assessment of their perforrnance by electors difficult."77 In

their comment at the conclusion of the paper, Local Government New Zealand raised concerns

about the increasing emphasis on 'accountability':

'oWhile we agree with the view that the local government accountability framework should be certairr
and meet standards with regard to transparency and accessibility, we do not agree that the details of
these processes should be tightly prescribed. The legislation should set the basic principles that the
accountability framework should meet and the standards to be achieved." 78

The second Cabinet Paper, General Empowerment of Local Authorities, reaffirmed the purpose

statement for local government that had been consulted on in the Statement of Policy Direction

2000, wrth the addition of a separate reference to cultural well-being. In addition, the paper

affirmed the previous Cabinet decision that classified the activities of local authorities into

See Report to the Cabinet Policy Committee, Local Government Act Review: Key Relationship Issues (POL (01) l0\,27
February'2001; Minute of the Cabinet Policy Committee (POL Min (01) 3/l; Minute of Cabinet (CAB Min (01) 7/l l): Report
to the Cabinet Economic Development Committee, Review of the Local Government Act - General Empowerment of Licat
Authoriries (DEV (01) 4),27 March 2001; Minute of the Cabinet Economic Development Committee iOEV tutin lOty:lt:
Minute of Cabinet (CAB Min (01) 10/14); Report to the Cabinet Economic Development Committee, Review of Local
Government Act: Reorganisation and Central Government Interventions in Local Government (DEV (01) 16), 9 April 2001:
Minute of the Cabinet Economic Development Committee (DEV Min (01) 5/31 Minute of Cabinet (CAB Min (01) l2h)..

See Report to the Cabinet Policy Committee, Local Government Act Review: Key Rehtionsltip Isrues (POL (01) l0), 27
February200l;MinuteoftheCabinetPolicyCommitree(POLMin(01)3/l;MinuteofCabinet(CAB Min(01)7/ll).

See Report to the Cabinet Policy Commillee, LocalGovernment Act Review: Key Relationship Issues (POL (01) lO),27
February 2001,4.

See Report to the Cabinet Policy Committee. Local Government Acr Review: Key Relationship Issues (POL (01) l0), 27
February 2001,9.
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mandatory, prohibited and discretionary activities. With regard to discretionary activities, the paper

considered four options, but deferred a decision while specialist advice was sought on the final

wording. Nonetheless, the paper did decide in principle to grant local authorities broad general

powers relatiitg to the range of their discretionary activities and the powers necessary to undertake

them. It also decided that general empowerment should apply to regional councils as well as

territorial authorities, but that a process of consultation should precede the entry of regional

councils into new areas of activitv.Te

The third Cabinet Paper, Reorganisation and Central Government Interventions in Local

Governmenr focused primarily on local authority amalgamation processes or oreorganisation', but

also considered the need for Ministerial intervention in local decision-making. The Paper

recommended that the new Local Government Act should not contain a general rule permitting

Ministers to direct local authorities, or to intervene in specific local decisions in relation to the

discretionary functions of local authorities, but that specific powers that already existed in other

statutes (such as the Resource Management Act 1991) be retained.so

2.5.5 May 2001 Cabinet Papers

In May 2001 Cabinet received a suite of 10 papers on the Review of the Local Govemment Act:

Summary and Overview; Refinement of General Empowerment of Local Authorities; Local

Authorities Governance and Mandate Relationships; Council Planning and Decision-making

Processes; Financial Management Policy and Accountability for Arms-length Entities; Regulatory

Powers and Offences; Recognition of Maori Interests and Treaty of Wraitangi; Enhancing Maori

Representation on Local Government; Ratepayer Franchise; and Consultation Programme.st

Report to the Cabinet Economic Development Committee. Review of the Local Covernment Act - General Empowerment of
Local Authorities (DEV (01) 4), 27 March 2001: Minute of the Cabinet Economic Development Comminee (DEV Min (01)
3/l; Minute of Cabinet (CAB Min (01) l0/14).

See Report to the Cabinet Economic Developmelt Comminee, Review of the Local Government Act: Reorganisation and
Central Government Intementions in Local Government (DEV (01) 16), 9 April 2001, 1 and 4-5. Local Govemment New
Zealand supported these recommendations. Local Government New Zealand stated that: "We believe existing provisions
provide a sufficient check and balance for these issues, such as the ability to pass legislation and make use of the Courts." See
Report to the Cabinet Economic Development Committee, Revtew of the Local Covernment Act: Reorganisation and Cental
Government Intementions in Local Government (DEY (01) l6), 9 April 2001, 11.

See Report to the Cabinet Policy Committee, Review of Local Govemment Act: Summary and Overview (POL (01) 112).21
May 2001; Minute of the Cabinet Poliry Comminee (POL Min (01) l2ll4; Minute of Cabinet (CAB Min (01) l716); Report to
the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local Authorities
(POL (01) 106), l7 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l15: Report to the Cabinet Policy
Committee, Review of Local Government Act: Local Authorities Governance and Mandate Relationships (POL (01) 104), 17
May 2001; Minute of the Cabinet Policy Committee (POL Min (0 I ) l2ll 6; Report to the Cabinet Policy Commitee, Review of
Local Government Act: Council Planning and Decision-madng Processes (POL (01) 105), 18May 2001; Minute of the
Cabinet Policy Committee (POL Min (01) I2l17; Report to the Cabinet Policy Committee. Review of Local Govemment Act:
Financial Management Policy and Accountabiliry for Arms-length Entiries (POL (01) 108), l8 May 2001; Minute of the
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The first Cabinet Paper provided an overall sunmary and overview of the other papers and also

confirmed the legislative timetables for the Local Electoral Review, Funding Powers Review and

Local Government Act Review. The Paper noted that the suite of Papers built on previous decisions

and provided the recommendations necessary for the development of the public consultation

document.s2

The second Cabinet Paper, titled: Refinement of General Empowernxent of Local Authorities

outlined a refinement of the wording of the purposes of local government (which would become an

'Object of the Act' clause) and the general powers clause. The Paper proposed that the general

powers clause be granted to both regional and territorial councils and that it be subject to limitations

as provided for in the Local Government Act, in other Acts and in the general law The decision to

grant both regional and territorial councils the same power generated considerable discussion about

how to formulate the entry provisions for regional councils wishing to take on new additional

functions. Despite Cabinet's previous decision, the Paper proposed that no activities would be

explicitly prohibited from being undertaken by local authorities, but that some mandatory activities

would be retained (e.g. fire prevention bylaws and waste management planning). It was also

decided that the proposed wording for the general empowerment clause be based on a "firll capacity

and powers" approach. The Ministry of Foreign Affairs and Trade also raised an issue about how

any relevant international teaty obligations not already covered in any other legislation might be

applied to local govemment.s3

The third Cabinet Paper Local Authorities Governance and Mandate Relationships reviewed local

governance and management relationships, electoral mandate issues and decision-making models.

In particular, the paper considered whether there should be greater specification of the role of the

mayor/chair and elected representatives in the legislation as well as the role of the chief executive.

Cabinet Policy Committee (POL Min (0 I ) l2l1 8; Report to the Cabinet Policy Committee, Review of Local Government Act:
Regulatory Powers and Ofences (POL (01) 1071, 17 May 2001: Minute of the Cabinet Policy Committee (POL Min (01)
12i19; Report to the Cabinet Policy Committee. Review of Local Government Act: Recognition of Maori Interests and Treary of
lI/aitangi (POL (01) I l3), 2l May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l20; Report to ttre Cabinet
Policy Committee. Review of Local Government Act: Enhancing Maori Representation on Local Government (POL (01) I I l),
I8 May 2001; Minute of the CabinetPolicy Committee (POL Min (01) l2l21; Reportto the Cabinet Poticy Commifren, Review
of Local Government Act: Ratepayer Franchise (POL (01), May 2001; Minute of the Cabinet Policy Committee (POL Min
(01) L2/221 Report to the Cabinet Policy Committee, Review of Local Government Act: Consultation Programme (POL (01)
102), I 7 May 200 l; Minute of the Cabinet Policy Comminee (POL Min (0 I ) l2l23.

Report to the Cabinet Policy Committee, Review of Local Government Act: Summary and Ovemiew (POL (01) I l2), 2l May
2001; Minute of the Cabinet Poliry Committee (POL Min (01) l2ll4; Minute of Cabinet (CAB Min (01) l716).

Report to ttre Cabinet Policy Committee. Review of Local Government Act: Re/inement of General Enpowerment of Local
Authorities (POL (01) 106). l7 May 2001; Minute of the Cabinet Policy Comminee (POL Min (01) l2l15.

5l



In addition, the need to advertise reappointrnent of chief executives, the dual candidacy for election

to a territorial authority and a community board as well as a code of conduct for elected members

were also considered.sa

The fourth Paper Council Planning and Decision-making Processes proposed a Long Term Council

Plan (LTCP) based on the former Long Term Financial Strategy required by the Local Govemment

Act 1974.It was suggested, however, that the LTCP change from having mainiy a financial focus to

include more of a focus on the social, cultural, economic and environmental work of local

authorities. It was also envisaged that the LTCP be made a more comprehensible document.

Furthermore, it was proposed that most of the detail from the Annual Plan be moved into the LTCP.

This would then be reviewed and consulted on every 3 years instead of annually, with the Annual

Plan becoming more of a summary of a Councils annual budget and revenue for each year and

include any departures from the LTCP. It was also proposed that the Annual Report be retained. In

its comment at the conclusion of the Paper, Local Government New Zealand raised concerns that

there were no provisions proposed for the new legislation which promoted partnerships, particularly

at the local level, between local and central government.ss

The fifth Paper Financial Management Policy and Accountability for Arms-length Entities

addressed two important issues that had arisen in the review process: (1) the requirement that local

authorities set operating revenue at a level sufficient to meet projected operating expenses each

year; and (2) the provisions for developer contributions. The Paper also considered issues around

the accountability arrangements for arms-length entities (LATES and trusts).86

The sixth Paper Regulatory Pou,ers and Offences sought to modernise and consolidate the

regulatory provisions of the Act. It was proposed that territorial authorities would have bylaw

making powers for the purposes of protecting the public from nuisance, maintaining public health

and safety and maintaining behavior:r in public places. Regional councils, on the other hand, would

have only limited bylaw making powers. However, bylaw powers could be tansferred between

regional and territorial authorities. Councils would also be required to consider whether a regulatory

approach was the best mechanism for addressing a problem and to regularly review their bylaws.

Report to the Cabinet Policy Committee, Review of Local Government Act: Local Authorities Governance and Mandate
Relationships (POL (01) 104), 17 May 2001: Minute of the Cabinet Policy Committee (POL Min (01) 12116.

Report to the Cabinet Policy Committee. Review of Local Government Act: Council Planning and Decision-making Processes
(POL (01) 105), l8 May 2001: Minute of the Cabinet Policy Committee (POL Min (01) l2l17

Report to the Cabinet Policy Committee, Review of Local Government Act: Financial Management Policy and Accountabilit-v
for Arms-length Entities (POL (01) 108), l8 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l18)



Additional enforcement mechanisms were proposed, including adding ffiingement notices,

increasing penalties, clarifuing the powers of entry and warrant requirements and adding the power

to seize objects. Councils would not be able to contract out their legal responsibility for bylaws.87

The seventh paper Recognition of Maori Interests and Treaty of Waitangi set out a range of options

for consideration about whether or not to generically reference Maori interests and /or the Treaty in

the new-legislation. The eighth paper Enhancing Maori Representation on Local Government set

out a range of options for consideration about how to enhance Maori participation in and

representation on local authorities.ss The ninth paper Ratepayer Franchise recommended that the

non-resident ratepayer franchise for local authority elections be removed, while the final paper,

Consultation Programne outlined options for community consultation on the review.se

Although the review of the Local Govemment Act had initially focused on four key objectives, the

May 2001 Cabinet Papers considerably broadened this to include a range of other policy issues.

These included issues such as by-law making processes, the use of alcohol in public places, council

controlled organisations, the purpose of comrnunity boards, reappointnnent of chief executive

offrcers, reorganisation, the non-residential ratepayer franchise, depreciation and developer

contributions. While all of these policy issues were important concerns for the sector, some of them

became a significant distraction from the key objectives that were the initial focus of the review.

Moreover, most of these issues had not been identified in either the Labour or Alliance party

manifestos prior to the 1999 general election, but appear to have been generated by offrcials.eo

2.5.6 Review of the Local Government Act - Consultation Document, July 2001

As recommended, most of the decisions taken in the May 2001 Cabinet papers were translated into

the key public consultation document for the review of the Local Government Act. The document.

Report to the Cabinet Policy Committee, Review of Local Government Act: Regulatory Powers and Ofences (POL (01) 107),
17 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) I2i 19)

Repod to the Cabinet Policy Committee, Review,of Local Goverwtten! Act: Recognition of Maori Interests and Treaty of
Waitangi (POL (01) I l3), 2l May 2001; Minute of the Cabinet Poliry Committee (POL Min (01) 12120): Report to the Cabinet
Policy Committee, Review of Local Government Act: Enhaneing Maori Representetion on Local Government (POL (0 I ) I I I ),
I 8 May 200 I ; Minute of the Cabinet Policy Committee (POL Min (0 I ) I 2/2 I ).

Report to the Cabinet Policy Commitla,e, Review of Local Government Act: Ratepayer Franchise (POL (01) 103, 17 May 2001;
Minute of the CabinetPolicy Committee (POL Min (01) 1222;Report ro the Cabinet Policy Committee, Review of Local
Government Act: Consultation Programme (POL (01) 102), 17 May 2001; Minute of the Cabinet Policy Committee (POL Min
(0t) t2t23).

See Labour Party, Labour on Local Government - Policy Document of the New Zealand Labour Party, (October 1999). Also
see Alliance PatE, Alliance Polic.v on Local Government (1999).



titled' Review of the Local Government Act - Consultation Documenl, was released on 14 June

2001. Public submissions on the Consultation Document 200l closed on 30 Ausust 200l.el

In summary, the Consultation Document 2001 outlned the Government's commitment to review

local government law, the reasons for the review and Government's policy objectives for the review

that had previously been set out in the Statement of Policy Direction 2000. Four major elements

were identified for inclusion in the new local government legislation: the purpose of local

government; the powers of local govemment; the relationship between Maori, the Treaty of
Waitangi and local govenrment; and streamlining and enhancing the effectiveness of local

goverunent legislation. The Consultation Document 2001 noted that for the community the

proposals were expected to: result in clearer information from councils to assist the community

understand their activities; enhance opportunities for the community to participate in decision-

making; and enable opportunities for communities to identifu their desired community outcomes.

For local government, the Consultation Document 2001 suggested that the proposals would

provide: a more coherent purpose for local government, more empowering and flexible powers; and

integrate revenue and financing decisions with planning processes.e2

The Consultation Document 2001 was divided into two parts. The first asked the question: 'What

should a Local Government Act look like?' and examined the purpose of local government, key

relationships between the community, local and central govemment as well as the principles and

powers of local government. The second part examined key issues in local government, including:

the roles and responsibilities of local govemment; Maori, Treaty of Waitangi and local government;

planning consultation and reporting; financial management; local powers of regulation,

reorganisation of local authorities; and other reviews affecting the Local Government Act.e3

The Consultation Document 2001 encouraged parties to make submissions, particularly on a
number of set questions that were distributed throughout the document.

As noted above, the Consultation Document 2001 was released on 14 June 2001 with public

submissions closing on 30 August 2001. This gave the public only six weeks to make submissions.

Despite the distribution of 20,000 copies of the document and a considerable number of meetings

Deparrnent of Intemal Affain, Review of the Local Government Act - Consultation Document (June 2001).

Departrnent of lntemal Affairs, Review of the Local Govemment Ac! - Consultotion Document (June 2001), 5-9.

Deparfinent of Intemal Affairs, Review of the Local Government Act - Cowultation Document (June 2001).
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with a wide range of groups, many criticised the government over its consultation process. In

particular, consistent concenm were raised a wide spectrum of submitters that consultation was

taking place too late in the process of development of the new Act.ea The Local Government Forum

(a business sector group) outlined what it considered to be a number of deficiencies in the

Consultation Document 2001. In particular, the Forum argued that there was an "absence of
principled argument and analysis ... [and that] Because the Consultation Document [was] of such

poor quality and so patchy in its coverage, the government face[d] a massive task in bridging the

gap between the proposals contained in it and the development of an effective new Act." The Local

Government Forum suggested that this be addressed by appointing an expert group to review

submissions and to develop detailed proposals for fi.rther consultation before the Bill was

introduced.e5

Six hundred and fifty five written submissions were received from a wide range of organisations

and a large number of individuals.e6 An analysis of the submissions was prepared by AC Nielson

(NZ) Ltd and became the basis of a Cabinet Paper titled Process /ssiles and Report on Consultation

presented to Cabinet in October 2001.e7

2.5.7 October 2001 Cabinet Papers

In October 2001 Cabinet received another suite of 8 Papers on the Review of the Local Government

Act: Process Issues and Report on Consultation; Purpose and General Powers of Local

Government; Electoral Arrangements, Governance and Reorganisation; Council Decision-Making

See Report to the Cabinet Policy Committee, Review of the Local Government ,4ct: Paper I Process lssues and Report on
Consultation (POL (01) 264), I October 2001. 2-3. Public consultation included the distribution of 20,000 copies of the
consultation document and 66 meetings throughout New Zealand. Meetings were held wittr the following groups: councils
(19): Federated FarmerVlocal Chambers of Commerce (4); ttre general public (14); Maori (21); Pacific Island (5); and other
ethnic communities (3).

Local Govemment Forum, Submission on the Review of the Local Govenrment Act 1974, (Algust 2001), at 5 and 9.

See Report to the Cabinet Poliry Committee, Review of the Local Goyernment Act: Paper I Process lssues and Report on
Consultation (POL (01) 264), I October 2001, 3. The submissions were categorised as having come from: city/disnict councils
(63); regional councils ( l4): community boards (33); resident/ratepayer groups (4t ): individuals (264); Maori organisations{rui
(61); individuals identi$ing as Maori (25); government sector organisations (15); business sector (35); professional groups
(24)l trade unions (3); Federated Farmsrs (l l); not-for-profit /voluntary groups (50): and other (15).

See Deparfrnent of lntemal Affairs, Review of the Local Goventment Act 1974: Sltnopsis and Analysis of Submissions, (October
2001). See also Report to the Cabinet Policy Committee, Review of the Local Government Act: Paper I Process Issues and
Report on Consultation (POL (0 | ) 264), l October 200 l, 2. The AC Nielson Report provided an overview.
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(Incorporating: Planning and Reporting); Regulatory Functions; Auckland Issues, Regional Parks;

Treaty of Waitangi and Local Governmenl; and Outstanding Issues.e8

The frrst paper Process Issues and Report on ConsuJtation sought a final Cabinet decision on the

legislative priority of the proposed Local Government Bill, particularly in light of suggestions that

had come through from consultation that an 'expert group' be formed to undertake further review.

The paper also summarised the 'feedback' that had resulted from the consultation process.'e While,

by necessity, "the richness and complexity of some of the views [in the submissions] was

necessarily lost [through this filtering process]",100 it is perhaps a concern that the views expressed

in 655 written submissions and 66 meetings were reduced by AC Nielson (NZ) Ltd to a report of 95

pages that was further reduced to a summary of only 5 pages in one of eight Cabinet papers

(although there were a number of references to the consultation in the remaining Cabinet Papers).

The suggestion of an expert group being formed to undertake further policy review was finally not

pursued, mainly because of the delay it would have caused, but also because of difficulties in

deciding who should be on it.ror

The second paper Purpose and General Powers of Local Government sought final Cabinet

decisions on an extensive range of policy issues, including: the purpose of local govemment; the

objectives of the Act and principles for the exercise of powers by councils; the general

Report to the Cabinet Policy Commiltee, Review of Local Government Act: Paper l: Process Issues and Report on
Consultation (POL (01) 264), l October 2001: Minute of the Cabinet Policy Comminee (POL Min (01) 26ll l); Report to the
Cabinet Policy Committee, Review of Local Government Act: Paper 2: Purpose and General Powers of Local Governmen!
(POL (01) 265),27 September 2001: Minute of the Cabinet Policy Committee (POL Min (01) 26112: Report to the Cabinet
Policy Committee. Review of Local Government Act: Paper 3: Electoral ,4rrangements, Governance and Reorganisation (PAL
(01) 266), I October 2001: Minute of the Cabinet Policy Committee (POL Min (01) 26113; Report to the Cabinet Policy
Committee, Review of Local Government Act: Paper 4: Council Decision-Making (lncorporating: Planning and Reporring)
(POL (01) 267), l October 2001; Minute of the Cabinet Policy Committee (POL Min (0l ) 26114); Report to the Cabinet Policy
Committee, Review of Local Governmen! Act: Paper 5 : Regulatory Functions (POL (01 ) 268), 1 October 200 I ; Minute of the
Cabinet Policy Comminee (POL Min (01) 26115: Report to the Cabinet Policy Committee, Review of Local Government Act:
Paper 6: Auckland Issues; Regional Parks (POL (01 ) 269), 28 September 200 I ; Minute of the Cabinet Policy Committee (POL
Min (01) 26116; Minute of Cabinet (CAB Min (01) 3llaC); Report to the Cabinet Policy Committee, Review of Local
Government Act: Paper 7; Treat\' of ltaitangi and Local Governmenl (POL (01) 270), I October 2001: Minute of the Cabinet
Policy Committee (POL Min (01) 26117; Report to the Cabinet Poliry Commitlee. Review of Local Government Act: Paper 8:
Outstanding /ssaes (POL (01) 294), 16 October 20011 Minute of the Cabinet Policy Committee (POL Min (01) 28113; Report
to Cabinel Local Government Act Review: Paper 8: Outsnnding /ssaes (CAB 101) 615); Minute of Cabinet (CAB Min (01)
33/16). See also full Cabinet decision to confirm the above reports - Report of the Cabinet Policy Committee: Period Ended 5

october 200 I (cAB Min (01 ) 3 I /4).

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper l: Process Issues and Report on
Cowultation (POL (01) 264), I October 2001; Minute of the Cabinet Policy Committee (POL Min (0t)2611l.

Departrnent of Intemal Affain, Review of the Local Government Act 1974: Synopsis and Analysis of Submissions (October
200r ).

Report to the Cabinet Policy Committee, Review of Local Government Act: Poper l: Process Issues and Report on
Consultation (POL (01) 264), I October 2001; Minute of the Cabinet Policy Committee (POL Min (01) 2611 l. Although this
option was considered as a means of providing more robust policy analysis, it was noted in the Cabinet Paper that this would
mean that the Local Covernment B ill would not be available for introduction in Decembe r 200 l, and so would probably not be
able to be enacted prior to the general election in 2002.



empowennent of councils; the respective roles of regions and districts as well as the transfer of
activities between them; possible mandatory and prohibited activities; the relevance of international

agreements to local government; specific empowering provisions; the structure and legal status of
councils; the role of central govemment in providing oversight and its powers to intervene; the role

of the Local Government Commission; and those provisions that would need to remain in force in

the Local Government Act I974.102

The third paper Electoral An'angements, Governence and Reorganisation sought final Cabinet

decisions on proposed new local government electoral arrangements, governance and

reorganisation. It addressed: the electoral term and electoral date; whether all positions should be

elected together; electoral rights (including the non-resident ratepayer franchise); limits on

candidacy and membership; the basis of election for mayors and regional council chairpersons; the

use of at large elections, wards and constituencies for the election of councillors; the establishment

of and election of community boards; representation reviews; and reorganisation. The paper also

included consideration of council governance (membership, roles, responsibilities, decision-making

and conduct of elected representatives); other governance bodies (community boards, joint

committees and council controlled organisations); employment anangements for the chief

executive; and the use of 'local governance statements'.103

The fourth paper Council Decision-Making (Incorporating: Planning and Reporringl sought final

Cabinet decisions on a technical review of Part VIIA of the Local Government Act 1974 that had

recently been undertaken, and included: decision-making objectives; the Long Term Council Plan;

the Annual Plan; the Annual Report; the Summary Information Document; the Special Consultative

Procedure; Council Controlled Organisations; provisions concerning the entry/exit of activities;

transfer of assets; and a prohibition on councils exiting from delivery of reticulated potable water

and wastewater services. loa

The fifth paper Regulatory Functions sought final Cabinet decisions on: general regulatory powers,

bylaw making powers; specific bylaw and other powers to be carried forward; bylaw making

Report to the Cabinet Policy Committee, Rcview of Local Govemment Act: Paper 2: Purpose and General Powers of Local
Government (POL (01) 265),27 September 2001; Minute of the Cabinet Policy Committee (POL Min (01) 26112.

Report to tlre Cabinet Policy Committee, Review of Local Governmefi Act: Paper 3: Electoral Arrangements, Goyernqnce and
Reorganisation (POL (01) 266), I October 2001; Minute of the Cabinet Policy Comminee (POL Min (01) 26113.

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 4: Council Decision-Making (lncorporating:
Planning and Reporring)(POL (01) 267), I October200l; Minute of the Cabinet Policy Committee (POL Min (01) 26114).
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processes; contracting out regulatory functions; enforcement powers and offences; penalties;

regulating and protecting council works; emergency provisions; fees and charges; and the

regulation of drinking in public places.r05

The sixth paper Auckland Issues, Regional Parls sought decisions on how the Auckland specific

provisions in the Local Govemment Act 1974 (Infrastructure Auckland, Auckland Regional Growth

Strategy and Regional Parks) should be dealt with under the Local Government Bill.106

The seventh paper Treaty of Waitangi and Local Governmenl reported back on feedback from the

consultation round on the'relationship between the Treaty of Waitangi and local government'. The

paper sought final decisions on an appropriate mechanism to give effect to the Treaty of Waitangi

and its principles in local goverrment. In particular the paper sought a decision about whether there

should be: no change; an overarching Treaty provision; a package of practical provisions; or a

package of practical provisions together with an express acknowledgement of the principles of the

Treaty of Waitangi. The Paper also sought direction on whether further steps were required to

address concerns about the representation of Maori on councils.l0T

The eighth paper, Outstanding Issues, sought decisions on a number of outstanding issues,

including functional responsibilities, asset management, other powers (such as development

contributions), obligations and the exercise of powers by others.lo8

As noted previously, with regard to the May 2001 Cabinet Papers, although the review of the Local

Government Act 1974 had initially focused on four key objectives, the review was now

considerably broader than this and included a significant range of other complex policy issues.

Again as noted earlier, while all of these policy issues were important concerns for the local

government sector, many of them became a significant diversion from the key objectives that were

Report to the Cabinet Policy Committee, rReview of Local Government Act: Paper 5: Regulatory Functions (POL (01 ) 268), I
October200l; Minute of the Cabinet Policy Committee (POL Min (01) 26/15).

Report to the Cabinet Policy Commil,tee, Review of Local Goyernment Act: Paper 6: Aucdand Issues: Regional Parl<s (POL
(01) 269), 28 September 2001; Minute of the Cabinet Policy Committee (POL Min (01) 26116; Minute of Cabinet (CAB Min
(0r) 3l/4c.

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 7: Treaty of llaitangi and Local
Government (POL (01) 270). I October 200 | ; Minute of the Cabinet Policy Committee (POL Min (01 ) 2611 7

Report to CabineL Local Government Act Review: Paper 8: Outstanding lssues (CAB (01) 615): Minute of Cabinet (CAB Min
(01) 33/r6.



2.6

the initial focus of the review. Moreover, most of these issues had not been identified in either the

Labour or Alliance parry manifestos prior to the 1999 general election.loe

The Local Government Bill2001 and Select Committee Report

The Local Government Bill200l was introduced into Parliament on 19 December 2001 by the Hon

Sandra Lee, Minister of Local Government. As stated in the Bill, the Government's key objectives

in developing the Bill had been to:rr0

. express a coherent view on the role and purposes oflocal government;

. shift from a detailed and prescriptive style of statute (that focuses councils on compliance with

detailed legislative rules) to a more broadly empowering legislative framework that focuses

councils on meetins the needs of their communities:

. provide the necessary flexibility for councils to work co-operatively and collaboratively with

other public bodies and private concerns with common interests in advancing community

goals

. clarify the relationship between local government and the Treaty of Waitangi.

The Bill noted that local authorities, in future, would be clearly expected to be the mechanism by

which New Zealanders in their local communities would promote, in a sustainable way, their social,

economic, environmental, and cultural well-being. The Bill noted frrther that it modernised the way

local authorities made decisions and included processes for individuals to better influence these

decisions. While providing general powers, it was observed that the Bill also placed some

resfictions on these powers.lll

The title to her Introductory Speech, 'New Local Government Bill a fresh approach to community

empowerment', was quite telling about the direction the Bill had taken from the Minister's

perspective. As the Minister affirmed in her speech:

See New Zealud Labour Pany, Labour on Local Government - Policy Document of the New Zealand Labour Pary, (October
1999). Also see Alliance Puty, Alliance Policy on Local Govemment (19991.

Local Govemment Bill 2001, Explanatory Note,l.

Local Government Bill 2001, Explanatory Note, l-2.
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'oThe over-riding objective of local authorities is to be effective, more responsive, and more
accountable to the communities they represent ... It is about ensuring that the dreams and aspirations
of local communities are reflected in the activities of their councils ... Above all, the bill is about
empowering communities, not as some might imagine by the empowerment of councils to exert
greater and gteater power and authority over their electors, but rather, by the empowerment of New
Zealanders within their local communities to exercise even greater control over their elected
representatives and councils, and over the environments and communities in which they live."l12

Alec Neill, responding for the National Parry Opposition stated that it had three major concerns

with the Bill:

"The first ... relates to the definitions contained in the purpose clauses in Parts I and 2. The bill
includes in its purpose the provision for local government 'to play a role in promoting the sustainable
social, economic. environmental and cultural well-being of theircommunities'. The question I putto
persons out there in New Zealand who wish to make submissions is what we mean by the words
"social, economic, environmental and cultural well-being of their communities"...

One of the concerns of local authorities throughout New Zealand is that although there is the
devolution of power to local authorities, with that devolution of power by central govemment ... there
is no funding to match it ...

The second concem ... relates to the powers of general competence. First, what does the Minister of
Local Government mean by the powers of general competence [and] ... The real question is to what
degree that general competence will go ...

The third reason .. . relates to Treaty of Waitangi issues."l 13

The Local Government Bill 2001 was referred to the Local Government and Environment Select

Commiuee on l8 December 200I. Submissions were called for and the Committee completed

hearing all of the submissions prior to the general election held in July 2002. As the Committee

noted:

Hon Sandra Lee, Speech on the Introduction of the Local Government Bill 2001 (19 December 2001). As the Minister further
noted:

'Above all. the bill is about empowering communities. not as some might imagine by the empowerment of councils to
exert greater and greater power and authority over their electors, but rather, by the empowerrnent of New Zealanden within
their local communities to exercise even greater control over their elected representatives and councils, and over ttre
environments and communities in which they live.

. This is to be achieved by requiring councils to conduct the decision-making process in a democratic and open manncr. by
requiring greater responsibiliry from elected members in retum for increased legislative flexibility, by providing councils
with legal rights to the things that they have a valid community mandate for, and ... by giving people the information and
opportunities they need to influence the decision-making process.

To be successful. councils must in futurc be driven less by a need for strict compliance with a detailed statute. and more by
the need to deliver results that local communities demand."

Alec Neill (NZ National), Hansard, Introduction - l8 Dec 0l Local Govemment Bill. See also Hon Dr. Nick Smith (NZ
National), Hansard,Introduction - l8 Dec 0l Local Govemment Bill, Eric Roy (NZNational\, Hansard,lntroduction - l8 Dec
0l Local Govemment Bill, Gerry Eckhoff(ACT NZ), Hansard" lntroduction - l8 Dec 0l Local Govemment Bill. Keith Locke
(Creen), Hansard. Inroduction - l8 Dec 0l Local Govemment Bill, Hon. Brian Donnelly (NZ FirsQ, Hansard,lntroduction -
l8 Dec 0l Local Government Bill.
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o'We received 391 submissions on the bill, with approximately 216 as oral submissions. These were
made by local authorities, public and private enterpriseso special-interest groups, and individuals.
From the submissions and our own consideration, we identified three primary issues arising from the
bill:

. Purpose, powers, and principles in relation to local authorities.

. Consultation and planning.

. Decision-making.

These reflect an essential requirement of local government. The powers that local authorities may
exercise must be balanced by the openness and responsiveness of local authorities to their
communities. Many submissions from communities of interest were concemed at the prospect that
enlarging the powers of local authorities could increase costs. Submissions from local authorities
discussed their issues with the planning, decision-making, and accountability provisions in the bill.'r r4

The Bill was carried over into the 47th Parliament and referred to the new Local Government and

Environment Select Committee. Horvever, follou'ing the general election, the membership of the

Select Committee had changed significantly.lts As a consequence, the Committee decided to invite

the Local Government Forum and Local Government New Zealand to restate their key concerns to

the Committee (no other submitters were invited to resubmit).r16

The Select Committee noted that the Local Government Bill was the first comprehensive revision

of the law relating to local government since the enactment of the Local Governntent Act I974 and

that it was the third component in a group of legislative reforms aimed at modemising New

Zealand's system of local democracy. Overall, the Committee argued that the Local Government

Act 1974 had been prescriptive in nature and that it sometimes prevented councils from carrying out

Local Govemment and Environment Select Committee, Report on the Local Governmenr Bill 2001.5. The Local Government
Bill was refened to the Local Govemment and Environment Committee of the 46'n Parliament on 18 December 2001. The
closing date for submissions was 22 Februar-t 2002. The committee received and considered 391 submissions from interested
groups and individuals. The committee heard 216 submissions orally, travelling to Auckland. Hamilton. Christchurch. Dunedin
and Invercarg.ill to hear many of these. The bill was carried over into the 47tn Parliament and refened to the new Local
Government and Environment Committee. Hearing evidence took 52 hours and consideration took approximately 65 hours.
The committee received advice on the bill as a whole from the Deparftnent of Intemal Affairs, the Parliamentary Commissioner
for the Environment and the Office of the Controller and Auditor-General and advice on particular issues from Te Puni Kokiri
and the Ministy of Health.

The committee members 1466 Parliament) were Jeanette Fitzsimons (Chairperson), Martin Gallagher (Deputy Chairpenon),
David Benson-Pope, Geo-rgina Beyer, Genard Eckhoff, Hon Marie Hasler, Ann Hartley, Joe Hawke. Alec Neill, Eric Roy. The
committee members (47'n Parliament) were Jeanette FiEsimons (Chairperson), David Cunliffe (Deputy Chairperson), Shane
Arden, Larqr Baldoch Hon Rick Barker, John Carter. Ann Hartley, Nanaia Mahut4 Jim Peters, Hon Dover Samuels, Hon Ken
Shirley, Hon Dr Nick Smith, Lindsay Tisch (until l5 Octeober 2002).

The only common members of the committee over lhe two terms of Parliament were Jeanette Fitzsimons and Ann Harttey.

Local Govemment and Environment Select Committee, Report on the Local Government Bill 2001,3-4. See also Local
Govemment Forum, Submission on the Local Government Bill (February 2002) and Local Government New Zealand,
Submission: Local Government Bill (22"d February 2002).
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activities that might have proved appropriate for meeting the needs of their communities.ltT In

contrast, posited the Committee:

"... the bill confers a more general form of empowerrnent on local authorities. The bill empowers
communities as well as councils, and requires local authorities to be more accountable to their
electors. Councils are allowed greater flexibility in their activities but must ensure that their decision-
making processes are open to the influence and scrutiny of their communities."lls

The Committee summarised the overall key results of their considerations and recommendations as

follows:

. Local authorities must encourage the presentation of community views

. Communities are important in identifuing community outcomes

' Community views will be sought from the early stages and throughout decision-making processes

' Clarification of purpose and principles to incorporate a sustainable development approach

' It is not appropriate for policy decisions of elected local authorities to be overturned by an

unelected review authority

. The committee supports the retention of a Treaty clause

' The threshold for proposing the establishment of a community is lowered to I0 percent of electors

. Delegations by territorial authorities to community boards must be considered

' Removal of references to non-profit organisations as a specific category of council-controlled

organisations

' Chief executive contracts may be extended beyond one five-year term without re-advertising a

vacancy

' One member of the Local Government Commission must have knowledge of tikanga Maori

I 17 Local Govemment and Environment Select Committ ee, Report of the Local Govemment Bill 200 t ,2-3.

I 18 Local Govemment and Environment Select Committe e, Report of the Local Govemment \iA 2001 ,3.
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. Evaluation of the effect and impact of the legislation

' The scope of required assessments of water and sanitary services has been clarified

' Small water schemes may be closed down or transferred to the communities they serve under

strict conditions

Mechanism for protection of regional parks or reserves applies nationally

Possible defences are broadened

' Territorial authorities must adopt a policy on development contributions

. Development contributions may be required for community infrastructure

. The non-resident ratepayer franchise to be reinstated

. No intention to invalidate existing liquorprohibitions.lre

Members of the Select Committee from the National and ACT New Zealand parties also provided

minority views to the Select Committee Report. The Minority view of National began with the

statement that: "National members of the Local Government and Environment Select Committee

strongly disagree with the process, policy, and detail of this bill", while the Minority view of Act

New Zealand began with the statement that: "ACT believes that the purpose and principles of this

bill are conceptually flawed."t2o

The Bill was reported back from the Committee on 10 December 2002. No funher opportuniqv was

given for public submissions and no supplementary order papers were introduced. The Bill passed

through the second readi.g, committee of the whole House, and third reading stages on 17

December 2002.t21

Local Govemment and Environment Select Commitle,e. Report of the Local Government Bill 2001,1-2. See also the full
Report, l-45.

Local Covernment and Environment Select Committee, Report of the Local Government Bill 2001,4344.

Brookers, Local Gwernment Lau, in New Zealand,ftl?

a

a
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It is worth noting that the Bill as reported back to Parliament had been substantially redrafted by the

Parliamentary Counsel Office from the Bill as inhoduced, enabling the Local Government Act 2002

to be a significantly enhanced statement of the law.

', 1 The Local Government Act 2002

The Local Government Act 2002 received the Royal Assent on24 December 2A02, with many of its

provisions coming into force immediately, while others came into force on I July 2003. The Act

accompanied a series of changes to local government legislation that included the Local Electoral

Act 2001 and the Local Government (Rating) Act 2002.

The role of local authorities is outiined in Part 2 of the Act as giving effect, in their locality, to the

purpose of local government. In turq the purpose of local government is to:

' enable democratic local decision-making and action by, and on behalf of, communities; and

' promote the social, economic, environmental, and cultural well-being of communities, in the

present and for the future.

These goals are reiterated through various explicit principles set out in a number of other parts of

the Act.

Local authorities are tasked with identifring the outcomes that their ssmmrrnities value together

with other stakeholders and agencies. A local authority must identify which outcomes it will assist

in promoting and delivering on, how it will do so, the costs associated with those outcomes and

how it will fund those costs. The new pulpose and general power provided for in the legislation is

intended to confer on local authorities firll capacity to do anything for the purpose of performing

their role. The emphasis in the legislation appears to encourage local authorities to shift away from

being autonomous and discreet deliverers of services, towards becoming responsive, collaborative

facilitators of communitv outcomes.

With a broader purpose and more generalised powers, however, has come greater accountability.

The nature of this change is apparent in the detailed planning, decision-making and accountability

provisions of Part 6 of the AcL
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There is also specific recognition of the Crown's responsibility to take account of the principles of

the Treaty of Waitangi. These Crown obligations are met in the legislation primarily through

requirements for local authorities to facilitate participation by Maori in decision-making.

There continues to be a good deal of detail, however, in the new Act. All of the structural aspects

of local govemment are still provided for with some precision: the legal character of local

authorities and how they are altered or abolished, community boards, related bodies (particularly

council controlled organisations), elected members, meetings, officers, delegations, and so on.

There is also provision for demarcation between regional and territorial activities, for regulation and

enforcement, and for the role of the Local Government Commission and the responsible Minister.

The Act is therefore still a very lengthy and complex piece of legislation. ln particular, many of the

provisions that were previously contained in the body of the Local Government Act 1974, now

appear as Schedules in the 2002 Acl

There are some new prescriptions that reflect particular policy objectives. These include the

specific obligation to continue local authority controlled provision of water and wastewater services

and restrictions on exiting or contracting out of certain services. There are also specific

prescriptions around parks, reserves, endowment properties, and libraries. There are important new

provisions for funding infrastructure through development contributions.

Finally, as would be expected in a reform of this magnitude, there are extensive consequential

amendments, repeals, revocations, savings and nansitional provisions. These are set out in Part 12

and in Schedules 16, 18, 19 and 20 of the new Act. And while the new Act repeals much of the

1974 Act, some provisions and Parts of the Local Government Act 1974 remain in force. The

retained provisions appear to relate to areas that were too complex to be reformed within in the

time-frame dedicated to the reform period.

2,8 Conclusions

This chapter of the thesis has provided an outline of the history of the review and reform of ocore'

local government legislation in New Zealand. It canvassed several periods, beginning with the 19ft

Cenrury but shifting quickly to the Local Government Act 1974 and then following with a brief

overview of the changes brought about under the Labour Government from 1984-1989. Finally, but

most importantly, it has covered in some depth the period of the most recent review that resulted in

the Local Government Act 2002. This provides a useful background of the policy issues that are



going to be considered in more detail in later chapters of the thesis. Nonetheless, several key

matters are worth appraising at this point.

2.8.1 The Overriding Objectivesfor the Review

Following initial consideration by officials and Cabinet Ministers, the Statement of Policy Direction

200A identified four overriding objectives for the review. The new Local Government Act would:

. reflect a coherent overall strategy on local government;

. involve a move to a more broadly empowering legislative framework under which local authorities

could meet the needs of their communities:

. involve the development of a partnership relationship between central and local govemment; and

. clarify local govemment's relationship with the Treaty of Waitangi.r22

These policy objectives had been noted in the previous July Cabinet Paper, which stated that they

had been distilled by officials from Labour and Alliance manifestos, and from Prime Ministerial

and Ministerso speeches.r23 The July Cabinet Paper, Purpose and Principles, noted that these four

policy objectives would involve:

. a focus on local government as a set of institutions rather than simply on the activities it

undertakes:

. a shift from detailed legislative prescription as the primary means of defining local authorities'

activities towards greater reliance on processes to ensure responsiveness and accountability to

communities:

. a view of central and local govemment as components of a single system of government with a

common focus on the well-being of communities:

tzz Deparunent of Intemal Affairs, Statemen! of Policy Direction for Review of Local Govemment lct, November 2000, at 2. See
Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper One: Purpose and
Principles (DEV (00) 54),2-3.

t23 See Report to the Cabinet Economic Development Committee. Policy Framework for Local Government and Review of the
Local Government Act (DEY (00) 40), 24 luly 2000,2.
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. a concem to provide a sustainable future basis for engagement by Maori with the system of local

government.

Although the review of the Local Government Act had initially focused on these four key

objectives, by May 2001 the review had considerably broadened to encompass a range of other

policy issues. These included matters such as council controlled organisations, the purpose of

community boards, reappointment of chief executive officers, the non-residential ratepayer

franchise, depreciation and developer contributions. While all of these policy issues were important

concerns for the sector, arguably they created a diversion from the four objectives that were the

initial focus of the review. Moreover, most of these issues did not appear to have been identified in

either the Labour or Alliance party manifestos prior to the 1999 general election.r2a

The Consultation Document 2001, released on 14 June 2001, noted the four overriding objectives

for the review, but also stated that the proposals in the document were intended to create a Local

Government Act that:

. is a more flexible style of law, capable of responding to change, and to the diverse needs of the

communities to which it has to apply, without the constant need for amendment and revision;

. consistently expresses a clear and coherent set of ideas about what local govemment is, why we have

it, and what its role is;

. promotes a partnership approach between local govemment, central govemment and communities to

improve each local community's well-being;

. gives councils an appropriate degree of autonomy over local matters, with conesponding

accountability to their communities and rights to democratic participation by citizens; and

. clarifies whether local government has responsibilities under the Treaty of Waitangi.

In the Explanatory Note to the Local Government Bill 2001 the four objectives were stated again,

but with a slightly different emphasis. The Government's key objectives in developing the Bill had

now become to:

124 See Labour Party, Labour on Local Government, Policy Docament of the New Zealand Labour Pany, (October 1999). Also
see Af liance Party, Alliance Policy on Local Government (1999).
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. express a coherent view on the role and purposes of local govemment:

. shift from a detailed and prescriptive style of statute (that focuses councils on compliance with

detailed tegislative rules) to a more broadly empowering legislative framework that focuses .oun"iti

on meeting the needs of their communities:

. provide the necessary flexibility for councils to work co-operatively and collaboratively with other

public bodies and private concems with common interests in advancing community goals:

. clarift the relationship between local government and the Treaty of Waitangi.

Finally, section 3 of the Local Government Act2002 outlines the purpose of the Act, which is: "to

provide for democratic and effective local government that recognises the diversity of New Zealand

communities; and, to that end, this Act-

(a) states the purpose of local government; and

(b) provides a framework and powers for local authorities to decide which activities they undertake

and the manner in which thev will undertake them: and

(c) promotes the accountability of local awhorities to their communities; and

(d) provides for local authorities to play a broad role in promoting the social, economic,

environmental, and cultural well-being of their communities, taking a sustainable development

approach."

It is worth noting here that these objectives changed somewhat as the review progressed. Overall, it

appears that while some of them began as visionary ideals for the review, they became more

narrowly defined as the review progressed. In particular, an original objective of the review for the

new statute to involve the development of a partnership relationship benrreen central and local

government had, by the end of the review, disappeared altogether. Further commentary on these

aspects of the review will be taken up in lato chapters of this thesis.

2.8.2 Aspects of the policy development process

There are a number of matters that are worth raising about the policy development process that took

place over the course of the review. Some of these are discussed below:
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1. It is probably fair to say that the three-year electoral cycle does not leave enough room for

comprehensive reviews of legislation or sectors of this size and complexity. especially if the

process starts from scratch (as was the case here). Essentially, if one must keep to that cycle,

then in reality only the first eighteen months are spent undertaking policy analysis, while the

following are spent consulting on and passing the final legislation. Consequently the

opportunity to consider farsighted objectives, such as oan overall coherent strategy for a

sector' has become very difficult. On reflection, the local government sector might have

more appropriately considered following the process that was used for the review of the

Local Electoral Act 2001 (where representatives from the sector and central government

undertook the policy analysis and drafted legislation prior to an official review

commencing) as an alternative to the process used for the review of the Local Government

Au 1974.

It is also worth commenting here that in addition to the review of the Local Government Act

1974, simultaneous reviews were undertaken of the legislation governing local elections and

funding powers. Whilst the idea, from the perspective of achieving consistent policy

outcomes, of undertaking a concurrent review of these three core local government statutes

was appropriate, the pressure of workload meant that matters involving very complex policy

analysis (such as roading and some provisions relating to drainage) were left for subsequent

reviews.

While the separation of the review process for provisions relating to the Treaty of Waitangi

from the rest of the review was understandable (in the sense that the provisions relating to

the Treaty were or had the potential to become highty politicised or 'derail' the rest of the

process), there does remain a question about whether these provisions have been adequately

integrated within the final statute.

In order to share some of the workload, demonstate ogenuine partnership' and include a

'practical perspective', offrcials from the local government sector were invited to actively

participate in the policy development process. This offured local government officials a

unique opporhrnity to participate and allowed them access to draft Cabinet Papers as well as

the opportunity to comment on them. Local Government New Zealand, for instance, was

able to make comments on each of the Cabinet Papers that were included at the end of the

Paper for Ministerial consideration. It is also worth noting that ahnost all of the Cabinet

2.

3.

4.



5.

Papers were subsequently also made publicly available. Overall, it appeared that this

participatory process improved the policy outcomes of the review despite the effort involved

in including more offrcials in what was already a wide number.

It is a disappointing feature of the review that little provision was made to set the review in

its legislative context or provide an historical analysis of the existing Local Government Act

1974 or other legislation that framed the functions and activities of local government. An

analysis along these lines may have been useful, particularly with regard to the provisions

concerning the purpose of local govemment and the'general powers' clause.

It is also a disappointing feature of the review that little provision was made to undertake an

international analysis, particularly of the reforms that had taken place in Australia and the

United Kingdom, again especially with regard to the provisions concerning the purpose of

local govemment and the 'general powerso clauses.

Finally, a question remains over whether an appropriate balance was struck between the

effort applied to policy analysis and the consultation process. The Consultation Document

2001 generated 655 submissions and involved 66 meetings around the country. While by

necessity the detail provided in most submissions to the Consultatton Document 2001 were

lost through the analysis process, it is disappointing that the views expressed in these

submissions were reduced to a summary of only 5 pages in one of eight Cabinet papers

(albeit consideration was had of some of these views in other Cabinet Papers).

6.

7.
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Chapter 3 - A Coherent Overall Strategy on Local Government

3.1 Introduction

"Local government in New Zealand derives its form from English history and its feebleness from the
short - sighted self - interest of the New Zealand ratepayer. Had New Zealand been a colony of
Denmark it would probably have had a logically knit system of provinces combining central
administration with local control."

With these critical words, W.B. Sutch commenced his 19-56 short history of local government in

New Zealand.' His attinrde reflected a concern at the ad hoc and chaotic way in which local

government had developed to then, with its non-strategic and unplanned direction resulting in the

establishment of an excessive number of bodies of differins sizes and with a varieW of functions.

Although the Local Government Act 1974, written twenty years after Sutch's comments, provided

some coherency, it was laid over the top of a chaotic structural arrangement that defied reason.

Really, it was not until the reforms of 1989 that some rationalisation of the structure emerged

through the establishment of multi-functional regional and territorial authorities. However, the

resulting amendments made to the Local Government Act 1974 at that time and throughout the

1990s meant that by the end of the century, the 'core' statute for the sector was being accurately

described as a "mishmash of disjointed provisions".2

As well as its fundamental reorganisation of the sector, the 4s Labour Government also imposed on

local authorities duties of responsible management with requirements for much higher standards of
accountability and transparency. Although the early 1990s were a period of relative calm, while

those reforms 'bedded in', the mid to late 1990s saw a number of changes including the

See WB Sutch,'l-ocal Govemment in New Zealand", in R Polaschek (ed), Local Govemment in New Zealand (1956), 12-
43 at12.

See P Winefiel{ "Local Govemment Act 2002", Planning Quarterly (June 2003), 13.
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introduction, if not fural implementation, of two bold initiatives on privatising roading and water

that challenged the very need for local government.3

These intentions signalled a different approach from the previous aims of making local government

more effective and efficient. At issue was the very purpose of local government. On one side of the

debate were the 'minimalists' who believed that local authorities should be required to focus only

on public good activities that they considered the proper business of government at the local level,

and prohibited from engaging in the provision of goods and services that could be provided by the

private sector. On the other side were the 'activists' who saw local authorities as playing a lead role

in working with their communities to broadly define their social, economic and environmental

aspirations and to develop the means for achieving them. The lines of division sharpened and the

debates elevated to the level of parfy political statements as the 1999 general election approached.o

However, what the local government sector appeared to desire almost above all else was long-term

coherency in the policy direction being driven by central government.s

In response, the new Labour-Alliance Government moved quickly to fulfil its pre-election

commitment to develop a new statute that reflected a coherent overall strategy on local

govemment.6 As opposed to the minimalist approach advocated by the previous Government, the

new Labour-Alliance Government proposed that local government be based on principles of

community representation, leadership, participation, diversity, fairness and accountability.i

See B Dollery and J Wallis, Tlze Political Economy of Local Government - Leadership, Reform and Market Failure
(2001), 195-220.

See B Dollery and J Wallis, The Political Economy of Local Goventment - Leadership, Reforn and Markpt Failure
(2001), 196-220. See also New Zealand Business Roundtable, Local Govemmen! in New Zealand: An overview of
economic andfinancial rssues (1995); Local Government Forum, Refocusing the Role of Local Government (1999); Ken
Toward More Efiicientand Democratic LocalGovernment (1999): P McKinlay.'Local GovemmentReform: What Was
Ordered and What Has Been Delivered?' (1994); P McKinlay, Public Ownership and the Community(1998); P McKinlay,
Devolution: Parlnership or Ad Hocism? (1999); M Reid. *Local Govemment: Service Delivery or Govemance", Public
Sector. (1994'1 17(2),24; M Reid, "A Local Govemment Perspective on Social Capital" in D Robinson (ed), Social
Capital and Policy Development (1997); M Reid, "The Central-Local Govcmment Relationship: The Need for a
Framework?", Po litical Science. (1999) 5092), | 64-1 8 l.

Deparfrnent of Internal Affairs, Local Govemment New Zealand and SOLGM, A Vision and Strategt for Local
Government 2010 (1999). The Vision and Strategy was the result of a concem that central govemment's approach to local
govemment lacked a consistent basis. The result was a Vision and Strategy that recommended that the policy and statutory
framework under which local government would operate in 2010 should be based on clear policy principles.

DeparEnent of lntemal Affairs, Statement of Policy Directionfor Review of Local Government Act, (November 2000),at2.

Department of Internal Affain, Statement of Policy Directionfor Revi*t of Local Government Acr, (November 2000), at2,
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This chapter makes an assessment about whether the Local Government Act 2002 reflects a

coherent overall strategy on local governmenl In particular, the chapter examines the process of
policy reform that led in the 2002 Act to the pu[pose of the Act, the purpose of local government,

the role of local authorities and the principles guiding local authority activities. The chapter also

makes the case that there has never really been a coherent overall strategy on local government in

New Zealand, but that the sector would benefit from one. A view is advanced that the principles of
the European Charter of Local Self-Government should be adopted as the basis of such a Strategy.

The chapter also compares the approaches taken to defining the role and purpose of local

govemment in the legislation of both the United Kingdom and Australia.

3.2 P olicy Develop m ent under the Labou r/Alliance G overn m e nt (1999 -2002)

Prior to the general elections in 1999, both the Labour and Alliance Party local government policies

expressed a view that the purpose and activities of local governrnent should be broad-ranging as

opposed to being restricted to a set of 'core' functions.s The views of the activists had prevailed

over the minimalists. Both policies envisioned local authorities being engaged in a wide range of
social, economic, environmental and cultural activities on behalf of their communities within a

context of sustainable development.e

At the inaugural March 2000 Local-Central Government Forum, Local Government New Zealand

introduced a new purpose or vision for the sector. Local government. it was argued should lead

"[t]hriving communities supported by local democracy, governance and choice". A set of values

were also suggested to guide their decision-making as well as principles for a local government

policy framework.to By September 2000, these concepts had found their way, more or less, into the

Se Labour on Local Government, Policy Docament of the New Zealand Labour Part-v, (October 1999). Also see Alliance
Parly, Alliance Policy on Local Govemment (1999).

See Labour on Local Government, Policy Documenl of the New Zealand Labour Party, (October 1999). Also see Alliance
Party, Alliance Policy on Local Govemment (1999).

See Report to the Cabinet Policy Committee, Report on Forum between Central and Loeal Government (POL (00) l8), 20
March 2000; Minute of the Cabinet Policy Comminee @OL (00) M 5/l; and Cabinet Minute confirming the Economic
Development Committee Minute (CAB (00) M l0/2D. In a Memorandum attached to the Reporl Local Govemmenr New
Zealand recommended a vision for local govemment of "Thriving communities supported by local democracy, govemance
and choice" as well as a set of core values that would be paramount for local govemment in exercising its communitv
mandate:

. That local govemment has a responsibility for caring and developing communities. That difference and diversity are a stength

' That autonomy and accountability will be exercised in a transparent and understandable manner. That the costs of complying with local regulations be kept to a minimum
' Thal active participation of citizens in decision-making will be provided for and encouraged
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second of the three Cabinet Papers that formed the basis of the Statement of Policy Direction

2000.11

With regard to the first objective of the Review, the Statement of Policy Dir"ection 2000

outlined that:12

"The Govemment wants a new LGA to reflect a clear focus on local authorities as part of our
overall structure of democratic government. It does not see local govemment as just a means of
delivering a set of specified goods and services, with its role being defined in an ad hoc and
piecemeal way. Rather local govemment should be based on clearly articulated principles
conceming communities' rights for representation, leadership, participation, diversity, faimess
and accountability."

On this point, the Statement of Policy Direction 2000 asked two questions: 'What is

government and why do we have it?' With regard to the first, the document argued that:13

"Both the localness and the governmental character of local government are seen as

important. Local government is local not just in its focus, but in its purpose. It exists because
it is intended to operate for the benefit of the members of its communities, be they at the local
or regional level. It is the members of local communities who elect councils, fund their
activities, and to whom councils should be primarily accountable. This is what distinguishes
local government from the local arms of the central government, which may operate locally
but do so in accordance with national policy priorities. Local govemment's "unique
proposition" is that it has the capacity (within its powers as defined by Parliament) to act as

the "agent" of the local community allowing it to make choices that reflect local values and

. That trade-offs between the needs and preferences of their citizens will bE made openly and fairly

. That local authorities will exercise responsible stewardship of communiry assets and provide prudent financial
management of their affairs.

In addition, it was suggested that a set of principles be adopted for local government that central government woutd apply
when determining policy and practice about the sector. Such principles might include:

. respect for the autonomy of local govemment except where significant national interests and values outweigh the
benefits of allowing local difference and discretion

. recogrition of local govemment's role in community govemance and encouragement of citizen participation

. empowernent of local govemment to identif, and meet the local needs and preferences of their communities

. encouragement of local govemment to maximise its contribution to national goals and involving strong communities
and economic development

. clarification of local government's re sponsibilities to the principles of the Treaty of Waitangi

. encourag€ment of local govemment to be efficient effective and provide "best value" for its citizens and customers.

See Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper One: Purpose
and Principles (DEV (00) 54); Report to the Cabinet Economic Development Committee, Review of the Local Government
Act: Poper Two: Defning the Activities of Local Government (DEV (00) 55); Report to the Cabinet Economic
Development Committee, Review of the Local Government Act: Paper Three: Fowers, Accounnbility, Governance and
Funding (DEY (00) 56) and Department of Internal Affairs, Statement of Policy Direction for Review of Local Government
,4ct fNovember 2000).

Departmentof lntemal Affain, Statementof PolicyDirectionforRniew of LocalGovernmeil lcr(November2000),2.

Deparfirent of Internal Affain, Sntement of Policy Direction for Review of Local Government Acl (November 2000), 5.

itself

local
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priorities. Local government is also govemmental in character. It involves making collective
decisions within a range of possible objectives, and it has some coercive powers to tax
(property rates) and regulate. The benefits and obligations for individuals which arise from
the existence of local govemment are inclusive as a "right" of membership of society - we
cannot be excluded from the benefits or choose to opt out of the obligations. This is what
distin guishes it from non-goverrrmental organisati ons. "

Surprisingly, it was then suggested that the overall answer to 'what local government is' should be

rather nanowly defined as follows:ra

o'a nation-wide system of democratically elected local govemments through which collective
decisions can be made and acted upon locally by and on behalf of citizens"

The second question asked 'Why do we have local government?' In response, the Statement of
Policy Direction 2000 argued that:rs

"The over-riding goal of all govemments, both central and local, should be to advance the
wellbeing of the population. There are varying views on the means of achieving this. The
Government believes this can appropriately be summarised as involving a focus on facilitating
sustainable development for people and their environments, through:

' the balanced pursuit of social, economic and environmental objectives; and

' a focus on the wellbeing of future as well as current generations.

Systems of local government do not exist to advance a purpose separate from that of central
government. They exist because the goals of government as a whole are more likely to be
achieved by having systems of independent local govemment advancing local aspirations,
coexisting with central government - and each playing appropriate roles."

Again, it was suggested that the over-riding purpose of local government should rather narrowly

be:r6

"to enable local decision-making by and on behalf of citizens in their local communities to
promote their social, economic and environmental wellbeing in the present and for the future."

In addition, the Statement identified a set of principles that set out clear expectations about how the

system of local government would operate:r7

Deparment of Intemal Affain, Statement of Polic,v Direction for Review of Local Government Act (November 2000). 5.

Departrnent of Intemal Affairs, Statement of Policy Direction fur Review of Local Govemment Act (November 2000), 6.

Deparunent of Intemal Affairs. Statement of Policy Directionfor Roiew of Local Government Act, (November 2000), 6.

Departrnent of lntemal Affairs. Statement of Policy Direction for Review of Local Government Act, fNovember 2000), 6.
See also Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper One:
Purpose and Principles (DEV (00) 54), 5.
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o'... local government should:

. acknowledge, value and respond to the diversity of the interests and rights of localcitizens
and groups ofcitizens;

. involve and be accountable to their citizens through open and transparent processes,
incl uding communi cation, participation and consultati on;

. provide local citizens and groups of citizens with choices over the ways their different
needs are met and promoted; and

. undertake its activities in an efficient. effective and environmentallv sustainable manner."

Section 5 of the Statement of Policy Direction 2000 discussed whether it would be useful to make a

distinction between activities best undertaken by central as opposed to local govemment. The

resulting suggestion, however, was that local authorities should be given wide discretion to

undertake any activity not prohibited or inconsistent with any law, as long as it was supported by

the community.ls This was really the only occasion during the Review where there was any analysis

of the extent of the respective frrnctional roles of central and local government. Rather

disappointingly, it left the matter wide open. The recent issue of stadiums in Auckland and whether

they are national, regional or local responsibilities (and who should pay for them) demonstrates how

important these distinctions can be.le

Three firther Cabinet Papers were produced during the first few months of 2001. In the second,

General Empowerment of Local Authoritie,s, a new statement of purpose for local government was

proposed, combining elements of the statements defining local government and the purposes of

local government that had been included in the Statement of Policy Direction 2000.20 The new

defrnition now also made separate reference to cultural matters:2l

r8 Departrnent of Intemal Affairs, Statemenr of Policy Directionfor Review oJLocal Government Acr, (November 2000), 8-9.

'' See L O'Reilly, "From the courts: decisions on rates and 'that stadium' ", Local Governnrent (December 2006); K Palmer,
"Reflections on the Stadium New Zealand debate" (2007)7 Lexis Nevs Resource Management Bulletin l.

20 
See Report to the Cabinet Development Committee, Review of the Local Covernment Act: General Empowerment of Local
Authorities (DEV (01 ) 4), 27 March 2001 .

"There are a range of areas of govemment activity which are appropriately matters of national poliry for central- governmenl and not local govemment, including:
. national public goods (such as defence);
. areas ofnational economic policy such as interest and exchange rate policy;
. conduct of New Zealand's intemational relationships;
. direct income transfers among families and households through the ta.r<ation and benefit systems;
. exercise ofspecific powers reserved for other public authorities such as the Police; an4. the role of principal funder of core social services.

There are areas of activity which local govemment should still be required to undertake, including their roles in national
regulatory systems such as those under the Resource Management Act, the Biosecurity Ac! and the Building Acr
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*The purpose of local govemment is to provide for democratic local decision-making, and
action, by and on behalf of citizens in their local communities, to promote their social,
economic, cultural and environmental wellbeing, now and for the future."

No comparative analysis was offered in the Cabinet Paper with the pu{pose of local government

outlined in section 37Kof the Local Government Act 1974 or other sections of the 1974 Actthat

gave broad powers, such as sections 595 and 598 (which had given local authorities a power to

preserve public health and well-being as well as promote community welfare).22 Any Cabinet

Minister not intimately familiar with the Local Government Act 1974 might have misconstrued this

as suggesting that the 1974 Ast did not include a purpose of local government or provide broad

powers such as these. In addition, no comparative analysis was made between the set of principles

This still leaves a potentially broad range of activities within which local communities may exercise choices over whether
or not tieir councils should be involved. These would include:

' the "traditional" areas oflocal authoriry focus in providing local public goods and services,

' a potential range of subsidiary roles in support of social service providers such as;. measures to ensure access by the communit_v to services;

' supporting other providers of social services (including central govemment agencies and the voluntary
sector) through grants, subsidised services or rates concessions;

' the provision ofsome specific services at less than full cost (such as subsidised public housing);. co-ordination among social service deliverers within a distric! and
. some aspects of decentralised delivery within national policies and funding arrangements.

. mellsures to promote local economic development; and

. Iocal regulation.

The best approach may not be for the legislation to attempt to speci$ all such activities in detail. An alternative may be for
permitted activities to be defined along the lines that they are:

. not prohibited;

. not inconsistent with other law; and

. undertaken in terms of a specified process for obtaining a mandate from the community."

See Report to the Cabinet Development Comminee, Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 4). 27 March 2001, 7-8. See Minute of Cabinet (CAB (00) M 33/lB(3). As provided lor in this
Cabinet Minute, the system of local govemment was defined as: "a nation-wide qystem of democratically elected local
govemments through which collective decisions can be made and acted upon locally try and on behalf of citizens" and the
purpose of local govemment was: "to allow local decision-making by and on behalf of citizens in their local communities
to promote their social. economic and environmental wellbeing in the present and for the future."

Section 37K, Local Government Act 1974 was inserted by section 5(l) of the Local Govemment Amendment Act (No. 2)
1989. Sections 595 and 598 of the Local Goventment Act 1974 were inserted into the statute by section 2 of the Local
Government Amendment Act 1979. Section 595 of the Local Government Act I 974 provides that:

"A tenitorial authority may do all things necessary from time to time for the presewation of the public
health and well-being and for carrying into effect the provisions of the Health Act 1956 so far as they
apply to the district."

Section 598 ofthe Local Coyernment Act 1974 provides that:

"(l) The Council may ... undertake. promote. and encourage the development of such services and
facilities as it considers necessary in order to maintain and promote the general well-being of the public
and may prumote or assist in promoting co-operation in and co+rdination of welfare activities in tlre
district."

See K Palrner, Loca! Government Law in New Zealand.(I993,2"d Ed) 533
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outlined in the Statement of Policy Direction 2000 and section 223C of the Local Government Act

1974 (whtch established a set of legally binding principles for the conduct of affairs of both local

authorities and community boards;.23 This seems unfortunate as some analysis and discussion of
these existing sections would have provided a useful contrast to the new purposes and principles

clauses being drafted.

In May 2001, Cabinet received 10 further Papers with the Refinement of General Empowerment of
Local Authorities Paper focusing on the purpose of local govemment.24 This Paper began by

recommending that Cabinet adopt a new purpose statement for the new Act to signal to the public

and the judiciary that the Act would be more than simply a rationalisation of the existing functions

and powers of local government.2s It was proposed that the object of the new Act would be to:26

"provide for democratically based local decision-making, and action, by and on behalf of
citizens to promote the social, cultural, economic and environmental well-being of their
communities now and for the future."

because:27

Section 223C. Local Government A ct I 97 4, states

(l) Every local authority and, where applicable. every communiry board shall. in conducting its affairs,
ensure that, - (a) Its business is conducted in a manner that is comprehensible and open to the public: (b)
Clear objectives and conflicts of interest are resolved in a clear and proper manner: (c) Conflicting
objectives and conflicts ofinterest are resolved in a clear and proper manner: (d) So far as is practicable,
its regulatory functions are separated from its other functions: (e) Its performance is re_eularly measured
by it in relation to its stated objectives and is capable ofbeing so measured by persons and organisations
interested in the performance and activities of the local authority or community board: (f) Its local
communities, and- where appropriate, cenfal Govemmenl are adequately informed about the activities
of the local authority or community board; (g) So far as is practicable, where a committee of a local
authoritv or community board is charged with. or has responsibilify for, regulatory functions, that
committee shall not be charged with or have rcsponsibility for functions that are not regulatory functions:
(h) So far as is practicable, its management structure - (i) Reflects and reinforces the clear separation of
regulatory functions from other functions; and (ii) is capable of delivering adequate advice to the local
authority or community board or any committee of the local authority or communify board so as to
facilitate the explicit resolution of conflicting objectives ..."

Report to the Cabinet Policy Committee. Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106), l7 May 2001; Minute of the Cabinet Policy Comminee (POL Min (01) l2l15.

Report to the Cabinet Policy Cornmittee, Review of Local Government Act: Refinement of General Empowermen! of Local
Authorities (POL (01) 106), l7 May 2001, 3. The Paper notes at 3, thaf '17. The experience of some other similar
jurisdictions in interpreting the application of a power of general competence is that their courts have looked to previous
practice and expectations of local govemment as a guide. This has had the effect of weakening the flexibility envisaged by
the legislation. 18. To signal that the new Act is more than simply a rationa.lisation of existing functions and powers. it will
contain a cfear statement of the purpose of the Act. Similar provisions to guide interpretation are used n the Official
Information Act, Resource Management Act 1991, the Hazardous Substances and New Organisms.4ct, and the
Employment Relations Act."

Report to the Cabinet Policy Committee, Review of Local Governnent Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106). l7 May 2001, 3. The Paper noted that this phrase was based on CAB Min (01) l0/14, 3.2.

Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106), l7 May 2001,4.
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"This statement reflects the changingview of the role of local government. That is from being
simply a provider of traditional infrastructure (e.g. drinking water supplies) and other services,
such as libraries and swimming pools, to having a broad role to enable communities to make
and act on decisions to advance their well-being according to local priorities. This builds on the
idea of sustainable development which recognises that the capacity for communities to have
some role in decision making is itself a component of well-being."

Most of the decisions taken in that Paper were translated into the Consultation Document 2001.28

Part 1 of the Consultation Document 2001 asked: o'What should a Local Government Act look

like?" and addressed the proposed new purpose.2e Again, without any reference to section 37K and

rather unfairly, Part I began by arguing that one of the shortcomings of the Local Government Act

1974 was that it did not clearly express the purpose of local government and why society should

have it. The new statement of purpose for local government',ras:30

"to enable local decision-making by and on behalf of citizens in their local communities to
promote their social, economic, cultural and environmental well-being in the present and for the
future"

The Consultation Document 2001 then argued that this phrase clearly identified local government

as existing for the benefit of members of communities, who elect councils, provide the funding and

enjoy the benefits of the services councils provide. It noted that the opportunity for citizens to play

a role in council decision-making lies at the heart of any democratic society.3l

Responses to the question: "Does this capture your understanding of what local government should

be about?" were then called for.32

Minute of the Cabinet Policy Committee (POL Min (01) l2l15.

Departrnent of Internal Affairs, Review of the Local Government Act - Consultation Document (June 2001). l2-22.

Departrnent of Internal Affain, Review of the Local Governmen! Act - Consultation Dctcttment (June 2001), 12. It is
perhaps worth noting here that the language of this purpose statement differs slightly fiom that considered by Cabiner in
their May Cabinet Paper titled: Refinement of General Empowerment of Local Authorities. See Report to the Cabinet
Policy Committee, Review of Local Government Act: Refinement of General Empowermen! of Local Authorities (POL
(01) 106), 17 May 2001,3 The phrase used in this Cabinet Paper is as follows: "Tbe object of the Act is to: provide for
democratically based local decision-making, and action, by and on behalf of citizens to pnomote the social, cultural,
economic and environmental well-being of thsir comrnunities now and for the future." The Paper noled that this phrase
was based on CAB Min (01) 10114.3.2.

Department of Intemal Affairs" Review of the Local Government Act - Consultation Docament (June 2001), 13. See the
comments by the Local Govemment Forum that the statement in the Consultation Document 2001 that one of the
shortcomings of the Local Government Act 1974 was that it did not clearly express the purpose of local govemment is at
least arguable. Local Govemment Forum, Submission on the Review of the Local Govemment Act 1974 (August 2001),47-
48.

Departnent of Intemal Affairs, Review of the Local Government Act - Consultation Docament (June 2001), 13.



W'ith regard to the principles of local government. the document stated that it would be vital that the

new Act be continued to be founded on a model of representative democracy, but that it should also

"improve the quality of information citizens have to hold their elected representatives to account,

and increase opportunities for participation in council decision making.''33 In addition to these

principles, the Consultation Document 2001 also included a set of general and financial

management principles that sought to iimit the exercise of council powers.3a Again, it is unfortunate

that the Consultation Document 2001did not refer, by way of comparison, to section 223C of the

Local Government Act 1974, which established clear principles for decision-making under that Act.

An analysis of the submissions made to the Consultation Document 2001 was prepared by AC

Nielson (NZ) Ltd and presented by way of a Cabinet Paper in October 2001.35 Concerning the

proposed new pu{pose for local govemmenl the October Cabinet Paper Process Issues and Report

on Consultation noted that while some submitters agreed with the statement without change, most

only partially supported the statement and typically suggested some changes:36

"Notably, while support amongst the councils \.vas strong, this was not the case with some other
stakeholder groups. Of the 64 city/district and regional councils that addressed the statement, only 2
did not agree with it. However, of the 106 individuals that commented on the statement,42 did not
agree with it. Also, many of the Maori organisations that expressed a view about it did not agree
with it (10 of the 22 organisations). Some of the most common suggestions for changing the
statement of purpose were aimed at: a preference for constraining councils to the provision of
core/traditional services; endorsing a mandate for councils to work closely with their communities;
not using the word 'citizens' but instead using 'communities'; and removing the reference to social
and/or cultural issues (which were seen to be the domain of central government)."

Despite the lack of overall agreement, the only change made in response to submissions was to

replace the word "citizens'o with "communities'0. Although the analysis by AC Nielson (I{Z) Ltd

Departrnent of Intemal Affairs, Revier+ of the Local Government Act - Consultation Docttment. June 2001, 16.

DepartmentoflntemalAffairs, ReviewoftheLocalGovernmentAct-ConsultationDocament,June200l,20.

See Deparfient of Intemal Affairs, Review of the Local Government Act 1974: Synopsis and Analysis of Submissions,
(October 2001). See also Report to the Cabinet Policy Commitlee, Review of the Local Government Act: Paper I Process
Issues and Report on Consultation (POL (01) 264), I October 2001.2.

See Report to the Cabinet Policy Committee, Review of the Local Government Act: Paper I Process lssues and Report on
Consultation (POL (01) 264), I October 2001, 4-5. See also Deparunent of Intemal Affairs, Review of the Local
Government AcI 1974: Synopsis and Analysis of Submissions. (October 2001), 12-15. As the Paper noted: "Of the 300
submitten who expressed views about the statement of purpose: 197 were supportive (91 supported it unconditionalty and
106 supported it with conditions or amendments); 82 did not agree with the statemenq and 33 gave an unclear response."
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included a section on the principles for local govemment, this focused only on an analysis of issues

raised by submitters concerning the general and financial management principles.3T

In October 2001, Cabinet received a suite of 8 Papers. The Purpose and General Powers of Local

Governmenl Paper stated that responses to the Consultation Document 2001 over the proposed

purpose were divided. There were views that the purpose of local govemment "should be clearly

and narrowly defined around the delivery of "core services" and that social, economic and cultural

issues [were] all matters for central rather than local, governmento',38 but this, the Paper said
o'reflects a fundamentally different philosophical standpoint to that underpinning the review as a

whole."3e In the end, Cabinet adopted on-ly a slightly rephrased purpose statement and noted that
o'the underlying elements of the proposed purpose were that local government: is about local

decision-making, action and leadership; is undertaken by and on behalf of individuals and

communities; and has its basis in sustainable development - a broad focus on promoting the social,

economic, environmental, and cultural well-being of the community.'/0 The purpose statement

read as follows:al

See Department of Internal Affairs, Review of the Local Government Act Ig74: Synopsis of Submissions (October 2001).
l6-19. See also Report to the Cabinet Policy Committee. Reriew of the Local Government Act: Paper I Process Issues and
Report on Consultation (POL (01) 264), I October200l.2.

Only a small proportion of submitters commented on these principles and of those who did, issues were raised about the:
'legal' or 'mandatory' status of the principles; the need for consultation to be a key principle; the need for the Treaty of
Waitangi to be a key principle: and the use of the word 'citizen' in the principles.

Report to the Cabinet Policy Commitiee. Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Govemment (POL (0 I ) 265), 27 September 2001. See also Minute of the Cabinet Policy Committee (POL Min (01 )
26/12.2. The Cabinet Paper noted that: "Responses to the consultation document were divided. The majority of responses
supported the proposed definition, either in whole or in parl and many suggesting specific changes. Support was strongest
from councils. and the not-for-profit sector. Opposition was srongest among individuals, business and ratepayer groups.
This disagreement often reflects a fundamentally different philosophical standpoint to that underpinning the review as a
whole. and views that: councils' roles should be clearly and narrowly defined around the delivery of "core senrices"; and
that social, economic and cultural issues are all matters for central, rather than local, government." See Report to the
Cabinet Policy Committee. Review of Local Government Act: Paper 2: Purpose and General Powers oJ'Local Government
(POL (01) 265),27 September 2001, 2.

Report to the Cabinet Policy Committe e, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Govemment (POL (01) 265), 27 Septernber 2001. 2. See also Minute of the Cabinet Policy Committee (POL Min
(0r) 26/12, r.

Report to the Cabinet Policy Commitbe, Raiew of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265), 27 September 2001,2. See also Minute of the Cabinet Policy Committee (POL Min
(01)26/12, L

Report to the Cabinet Policy Commitlee, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265), 27 September 2001, 2. See also Minute of the Cabinet Policy Committee (POL Min
(01) 26/12, l. It is worth noting here that the underlying elements outlined in the Cabinet Paper differ in that 'leadership'
is noted as an element and that decision-making is to be undertaken by and on behalf of individuals and communities,
rather than individuals in their communities as the final purpose statement provides.
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"[to] enable local decision-making, by and on behalf of individuals in their communities, to
democratically promote and action their social, economic, environmental and cultural well-
being in the present and for the future."

The Cabinet Paper also discussed the principles of local government suggesting that these be

refined so that the legislation contain both principles about the objectives of the legislation and

principles concerning the behaviour expected of councils in carrying out their responsibilities.a2

Rather surprisingly,the Local Government Bill 2001, as introduced to Parliament, included a much

more extensive purpose statement for the Act (clause 3) than that proposed in the previous Cabinet

Papers. It also included a purpose statement for local authorities (clause 8) and a set of principles

relating to local authorities (clause 12).43

42 Report to the Cabinet Policy Commitlee, Review of Lo,cal Covernment Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265).27 September 2001,2. See also Minute of the Cabinet Policy Commiuee (POL Min
(01)26/t2. t.

4i Clause 3 of the Local Government Bill 200I provided as follows:

'3 Purpose
The purpose of this Act is to -
(a) establish the role of local authorities in the democratic govemance of communities: and
(b) recognise the diversitv of-

(i) communities within New Zealand; and
(ii) communities of interest within districts: and

(c) enable local authorities to play a broad role in promoting the sustainable social, economic,
environmental and cultural well-being of their communities; and

(d) enable local authorities to-
(i) decide which activities they underlake on behalf of their communities; and
(ii) decide the manner in which they undertake those activities: and

(s) enable and encourage local authorities to work together and with other organisations to-
(i) promote local priorities: or
(ii) achieve local outcomes; or
(iii) contribute to the outcomes and priorities of other levels of government that are

supported by their communities; and
(f) remove unnecessary restrictions on the powers of local authorities to undertake activities on

behalf of their communities; and
(g) make local authorities accountable to their communities by requiring-

(D open decision-making; and
(ii) the provision of information to members of their comrnunities: and
(iii) the provision of appropriate opportunities for members of their communities to

contribute to local government decision-making processes; and
(h) provide for-

(i) the prudent stewardship of resources by local authorities; and
(ii) the efficient and effective use ofresources by local authorities."

Clause 8 of the Local Government Bill 2001 provided as follows:

u8 Purpose of local authorities
The purpose of local authorities is to enable local decision-making, by, and on behalf of, individuals in
their communities. to democratically promote and action their social, economic, environmental. and
cultural well-being in the present and for the future."

Clause 12 of the Local Government Bill 2001 pmvided as follows:

ul2 Principles rehting to local authorities
In performing its purpose and exercising its powers under this Act. a local authority must endeavour to-
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In its Report back to Parliament, the Local Government and Environment Select Committee

identified several changes conceming these purposes and principles of local government.aa The

Committee recommended that clause 8 in the Bill become the 'purpose of local government' and be

moved from subpart I into the preceding introduction to pafi 2 (as clause 7A).ot This, the

Committee argued:46

"... reflects that the purpose of local government applies through the bill as a whole. An
understanding of that purpose is critical not only to subpart 1 but also to clauses in following
subparts, such as clause l4 (new activities proposed by regional councils). Any provision that
involves the powers of local authorities also relates to the purpose of local government."

The Committee noted that clause 8 (the purpose of local authorities) attracted many submissions

expressing divergent views about the use of terms such as 'democratically' and 'individuals' and

that the Committee gave considerable attention to the new wording of the clause.ot By way of

example, the Local Government New Zealand Submission argued that:a8

"We find ... the language of the purpose statement ... clumsy. We wish to amend two words:
One. the reference to "individuals in their communities". It is unclear to us how this differs from
"individuals" or simply "communities". Legal advice has alerted us to risks associated with the
use of the term "individuals". It excludes corporate citizens, such as companies and
organisations, and, by not referring to "citizens", fails to capture the sense of duties and
obligations that go with that word. Two, the phrase "democratically promote". We don't know
what this means - does it limit the way in which councils are able to promote community well

(a) make decisions that most e ffectively contribute to the advancement of its priorities and to the
achievement of its desired outcomes; and

(b) conduct the business of the local authority in an open, transparent, and democratically
accountable manner that is understandable by members of its community; and

(c) recognise and rcspond to the diversity of the communiry's. interests, within its district or
regron; anq

(d) provide appropriate opportunities for the involvement of its community in decision-making,
and to consult its community on significant decisions: and

(e) provide appropriate opportunities for M8ori to contribute to its decision-making processes;
and

(0 collaborate and co-operate with other relevant bodies to advance its priorities, promote its
desired outcomes, and make efficient use of resources; and

(g) undertake any commercial transactions in accordance with sound business practices: and
(h) ensure prudent stewarGhip and the efficient and effective use of its resources in the interests

of the disfict or region."

Local Govemment and Environment Select Committee, Report on the Local Government Bill 2001, 6.

Local Government and Environment Select Commiftee. Report on the Local Government BiA 2001. 6.

Local Govemment and Environment Select Committ eee, Report on the Local Government Bill 2001, 6.

Local Government and Environment Select Committee. Report on tlrc Local Government Bitl 2001, 7.

Local Govemment New Zealand. Submission on the Local Govemment Bill, (22nd February 2002), t 8.
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being? And if it is there to somehow reduce the ways in which councils are able to act, in what
way does it have effect? We suggest that o'democratically" be shifted to sit between ooenable"

and "local decision-making" to read "enable democratic local decision-making...".

Following consideration of this and other submissions, the Committee proposed:ae

*... to strengthen and clarify the intentions in defining the purpose of local government. New
clause 7A separates the purpose into two parts. The first part of the purpose of local government
is to enable local democratic decision-making and action by and on behalf of communities. The
second part is to provide for social, economic, environmental, and cultural well-being of
communities. That well-being also includes the well-being of future generations.

We sought advice from the Department of Internal Affairs and the Parliamentary Commissioner
for the Environment on how best to include the concept of sustainability in the various forms of
community well-being. There was debate as to whether this is adequately covered by the
injunction to provide for the well-being of communities for the future. The same debate over the
concepts of sustainability occurred with the wording of clause 3, which establishes the purpose
of the bill.

We agreed, by majority, that the concept of sustainability was best expressed as 'sustainable
development', which provides a link from the bill to one of the objectives of central
govemment, to intemational initiatives on sustainable development, and the Agenda 2l
activities and Triple Bottom Line accounting initiatives of some councils. 'sustainable
development' thus appears alongside the four aspects of well-being in the Purpose of the Act
(clause 3) and the principles relating to local authorities (clause l2)."

With regard to the principles relating to local authorities (clause l2), the Committee gave

consideration to matters raised in submissions and proposed the following amendments:s0

"The principles have been strengthened, rearranged, and enlarged. In performing its role, a local
authority 'must' act in accordance with the principles listed (rather than 'endeavour' to act).
This strengthens the obligation on councils to operate in a principled fashion.

The first listed principle, according to our recommended amendments, is for a local authority to
'conduct its business in an open, transparen! and democratically accountable manner'. By
heading the list, this principle gains emphasis. Moreover, we propose a new subclause (2) that
provides for a local authority to try to resolve any conflicts between principles or aspects of
community well-being in a particular case in accordance with that first-listed principle.

Further amendments strengthen the need for local authorities to encourage, as well as allow,
participation by communities. In sub-clause (1Xb), a local authority should make itself aware of
the views of all its communities and have regard to those views. We have added:

Local Govemment and Environment Select Committee , Report on the Local Government Bill 2001,7. The adoption by the
Committee of the mncept of 'sustainable development' might be cont"sted with the concept of 'sustainable management'
used in section 5 of the Resource Management Act 199/. See the discussion later in this Chapter as well as the discussion
in D Nolan (e'd) Environmental and Resource Management Law in New Zealand (3* Edition) (2005), 88-94.

Local Govemment and Environment Select Commiftee. Report on the Local Govemment Bill 2001.8-9.
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' in subclause (l)(c) the requirement that local authorities should take into account
only the diversity of communities but also the interests of future communities, and
Iikely impact of decisions on the aspects of well-being referred to in clause 7A

' in subclause (1)(h) some elaboration of the concept of sustainable development.

The principles are important to both councils and communities. They act as reminders to local
authorities that they are accountable to their electors. They provide guidelines to communities
for assessing the mode of operation of their councils."

The redrafting of clauses 3, 8 and 12 were incorporated into the bill as reported back by the

Committee and subsequently, without change, into the Local Government Act 2002.

3.3 A Coherent Overall Stratery on Local Government

The local government sector has, over the past twenty years, been characterised by its most radical

reform since the abolition of the provinces nearly 100 years before. Although the reforms of 1989

rationalised the structure of the sector, the amendments made to the Local Government Act 1974 at

the time as well as later amendments created a statute that was a "mishmash of disjointed

provisions" providing little coherency about what the sector stood for.sr

Following formation of the Labour-Alliance Coalition Government in 1999, who were committed

to providing a coherent overall strategy on local government through reform of the Local

Government Act 1974, the Review got underway with this as one of its key objectives. However,

two years on, both Local Government New Zealand and the Local Government Forum suggested

that the Local Government Bill 2001had failed to articulate such a strategy. The Local Government

Forum argued that: "lt is vital that a proper analysis of the role of local government and its place in

our democratic arrangements be rurdertaker",S2 while Local Government New Zealand demanded

See P Winefield, "Local Govemment Act 2002", Planning Quanerly (June 2003), 13.

Local Govemment Forum, Submission on the Local Government Bil/ (February 2002\ pua 1.6. See also the Forum's
submission on Consultation Document 2001 where they observed that: "One of the most disnrrbing features of [the
Consultation Document 200 I ] . . . is the absence of principled trgument and analysis. Fundamental issues such as the nature
of constitutional democracy at the local govemment level, the protection of freedoms of citizens and the rights of
minorities. and the proper role of local government are at stake. It is incumbent on the govemment to apply a contemporary
public policy analysis to such issues." Local Government Forum, Submission on the Local Government Bili (February
2002),pual.4

not
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that a set of core principles be reflected in the Bill, arguing that further work was required for the

government to articulate an overall vision for local government.s3

3.3.1 Competing Visions of Local Government

As with many other areas of public policy debate in New Zealand, there are competing coalitions

that seek to set the agenda for local govenment policy reform. These coalitions have been

identified by Brian Dollery and Joe Wallis as the 'minimalists' and the oactivists'.54

The main advocate of the minimalist agenda is the Local Government Forum (an offshoot of the

New Zealand Business Roundtable), whose mantra is that the activities of local authorities should

be restricted to the funding and - in justifiable circumstances - the provision of public good outputs

that cannot be better provided by frrms, households and non-profit organizations, and to appropriate

regulatory functions. The Forum and its Roundtable parent have consistently pushed for scaling

back the role of local government, warning of what they see as the serious shortcomings of town

hall democ.a.y.t'

The arguments presented by the Local Government Forum to support its views draw from the new

managerialist theories that set the scene for the reform of the New Zealand state sector in the late

1980s. The central conviction, based on public choice and agency theories, is that people can be

aszumed to act in ways that best advance their own interests. If the public sector is viewed as a

vertical chain of principal-agent relationships, then the agents in this chain will act in a more

responsible way when strong accountability mechanisms encourage them to do so. Private

ownership is preferred over public because in the public sector there is more scope for agency

failure. Consequently, from a functionalist perspective, the privatisation of local commercial

activities or indeed, activities that do not have to be undertaken collectively, is strongly

recommended. The Forum has emphasised the susceptibility of multi-purpose local authorities to

Local Govemment New Zealand, Submission on the Local Government Bill (22"d February 2002). See also Local
Govemment New Zealand Commen! Report to the Cabinet Economic Development Committse, Review of the Local
Government Act: Paper Three: Powers, Accountability, Governance and Funding (DEV (00) 56), 10.

The concept of competing minimalist and activist agendas was developed by B Dollery and J Wallis. See B Dollery and J
Wallis. ?"he Political Economy of Local Government - Leadership, Reforn and Market Failure (2001), Chapter 7. 196-
220.

See New Zealand Business Roundtable, Local Government in New Zealand: An overview of economic andfnancial issues
(1995); Local Govemment Forum, Refocusing the Role of Local Covernment (t999), 56; Ken.Toward More Eficient and
Democratic Local Government (1999). Also see the website of the New Zealand Business Roundtable -
http://www.nzbr.org.n/index. asp
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fundamental weaknesses of democracy at the local level, undue influence by activists and special

interest groups, low quality policy analysis and increasing rate collections without commensurate

improvements in the quality or quantity of services.56

Following this line of thinking, the Local Govemment Forum contended throughout the Review

that there were two primary functions of govemment at any level: the protective and productive

states. The former referred to the establishment and maintenance of a general framework within

which all social interactions take place, including the enforcement of rules concerning theft, fraud,

contract, property rights and regulation. Beyond the maintenance of order, the government might

also have a role in funding, but probably not undertaking, productive activities ('public goods and

services') that could not be organised efficiently through voluntary exchange.st The core function

of local govemment, argued the Forum, related to the funding and provision of local protective or

productive goods or services:

"The best possible contribution that local government can malte to the advancement of overall
well-being ... is to undertake its protective and public goods roles as efficiently as possible.
Any role beyond those will impair overall welfare by reducing individual autonomy and choice
and discourage wealth creation and other activities that are undertaken by individuals, private
firms and voluntary organisations ... Local authorities should only be permitted to engage in
those activities that fall within the protective and productive states ... and that should be the
responsibility of local rather than central government."5s

This 'minimalist' view of the role of local government has been opposed by the advocates of a more

expansionist role. The 'activists' have proposed a move away from the traditional focus of local

authorities on providing ocore' local infrastructure and services to instead take a lead role in

community governance. Although Local Government New Zealand has been a proponent of this

line of thinking, equally influential have been a number of individuals.se

See New Zealand Business Roundtable, Local Governmen! in New Zealand: An ovemiew of economic andfinancial issues
( 1995): Local Govemment Forum, Refocusing the Role of Local Government ( I 999h Kerr, Toward More Effcient and
Democratic Local Government (1999). See also B Dollery and J Wallis, The Political Economy of Local Govemment -
Leadership, Refo* and Market Failure (2001).209-212.

Local Govemment Forum, Submission on the Local Government Bil/ (February 2002), section 2

Local Govemment Forum, Submission on the Local Government Bil/ (February 2002), section 2

See B Dollery and J Wallis, The Political Economl, of Local Governmen! - Leadership, Reform and Market Failure
(2001),212-215. See also P McKinlay,'Local Govemment Reform: What Was Ordered and What Has Been Delivered?'
(199a); P McKinlay, Public Ownership and the Community (1998): P McKinlay, Devolution: Parnership or Ad Hocism?
(1999): M Reid, "Local Government: Service Delivery or Govemance". Public Sector. (1994) 17(2J.2-6; M Reid, "A
Local Govemment Perspective on Social Capital" in D Robinson (ed), Social Capital and Policy Development (1997); M
Reid, "The Cental-Local Covemment Relationship: The Need for a Framework?", Political Science, (1999) 5092), 164-
l8 r.
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Their belief is based on a vision of local government as autonomous from central govemment,

deriving influence and respect from its utility in meeting local needs, building social capital,

providing advocacy and civic leadership. Community governance, they argue, requires a

participatory style of community engagement that is at odds with the contractualism inherent in

models based on agency theory. Local authorities have, in their view, an advantage over other

institutions in their ability to provide community governance because they are democratically

representative and multi-purpose, thus able to engage in and provide leadership across a broad

range of local community concerns. Arguably, the public sector reforms of the 1980s strengthened

this comparative advantage, particularly with regard to cental government agencies operating in

urban areas. Throughout the 1990s, as central government withdrew support from communities,

local authorities sought to 'fill the gaps' resulting in unintended cases of devolution (a case in point

is the role many local authorities played in health services planning and advocacy). A chief concern

of the 'activist' camp is that this process has been unfolding in an ad-hoc and unprincipled way.60

In its submission on the Local Government Bill 2001, Local Government New Zealand, emphasised

these concems and recommended that a number of key principles should underpin the new Local

Government Act:61

'subsidiarity' (where all decisions should be taken at the lowest level of governance unless there are
clear reasons for them being taken at a higher level, such as where the national interest is important)

'participation and democracyo (where there should be easy access and opportunities for citizens to
aniculate their views within the representative democratic framework)

'collaboration and partnership' (where decision-making and service delivery structures should avoid
duplication and enhance collaboration, especially between local govemment, central government,
Iwi/Maori and other sectors)

'accountability and transparency' (where accountability for decision-making is clear and the
processes employed are transparent), and

See B Dollery and J Wallis, The Political Economy of Local Government - Leadership, Reform and Market Failure
(2001), 212-215. See also P McKinlay, 'Local Government Reform: What Was Ordered and What Has Been Delivered?'
(1994); P McKinlay, Public Ownership and the Community (1998); P McKinlay, Devolution: Partnership or Ad Hocism?
(1999); M Reid, "Local Govcrnment: Service Delivery or Governance", Public Secroa (1994) l7(2),2-6: M Reid,'A
Local Covemment Perspective on Social Capital" in D Robinson (ed), Social Capitol and Poliry Development (1997); M
Rei4 "The Cental-Local Government Relationship: The Need for a Framewotk?", Political Science, (1999) 5092), 164-
l8l.

Local Govemment New Zealand. Submission on the Loeal Government Bill (22'd February 2002),6-7.
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' 'reasonable compliance' (where prescribed processes and outcomes must be tempered by an
understanding ofthe scale or significance ofthe issues being considered).

Local Government New Zealand also attached a copy of the International Union of Local

Authorities' World Wide Declaration of Local Self Government 1993 to its submission suggesting

that these principles of local self-govenrment should underpin the new Local Government Act.62

The competing visions of the "minimalist" and "activist" camps have, however, made it more

difficult to establish a stable long term coherent strategy for local government in New Zealand,

particularly as each view tends to also be supported by 'right' and 'left' leaning political parties.

3.3.2 A Principled Approach based on International Norms

As Local Government New Zealand pointed out, rather than looking for the answers only within

New Zealand, there are international examples available that outline a principled approach to the

role and pu{pose of local government in a democracy. Of particular appeal is the European Charter

of Local Self-Government 1985, although there is also the very similar International Union of Local

Authorities' World-I4tide Declaration on Local Self-Government 1985, the more recent

International Union of Local Authorities' World l4tide Declaration of Lacal Self-Government I993,

and the still draft World Charter of Local Self-Government 1998 being developed by the United

Nations.63

Together these instruments demonstrate the efforts of local authorities world-wide to empower

themselves domestically by entering into the international arena. The end result of these efforts

may well be adoption of the World Charter of Local Self-Government 1998 by the United Nations

General Assembly. It is an important statement of overarching principles for the development of
Iocal government legal frameworks around the world. Like many international initiatives, it is the

product of efforts by international agencies (in this case the intergovernmental lIN-Habitat and the

See Intemational Union of Local Authorities, World llride Declaration of Local Self Governmenr. adopted by the IULA
Council, Toronto, (June 1993). See Local Govemment New Zealand, Submission on the Local Gavemment Bitl Qz"d
February 2002),5:7 and 99-106.

See Intemational Union of Local Authoritieg World-Wide Declaration on Local Self-Governnenr, adopted by the IULA
Council, Rio de Janeiro (September 1985); European Charter of Local Self-Government,ETS No. 122; Intemational Union
of Local Authorities, World llide Declaration of Local Self-Government, adopted by the IULA Council, Toronto, (June
1993); United Nations Centre for Human Settlements (HABITAT) and World Associations of Cities and Local Authorities
Coordination (WACLAC), Towards a World Charter of Local Self-Government (May 1998).
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intemational non-governmental World Association of Cities and Local Authorities) as well as many

organisations and individuals. The World Charter clearly owes its origins to the European Charter,

which was proposed by the Council of Europe in 1985 and came into force in 1993.64

These declarations and charters set out, at the level of intemationally recognised principles, a basis

for a coherent overall strategy for local government in New Zealand.

Because of its authoritative nature, however. being an international treaty ratified by fortythree

countries, including the United Kingdom, the following discussion is mainly based on the European

Charter of Local Self-Government 1985.6s A copy of the Charter is contained in Appendix A. The

discussion sets out and analyses the ten substantive articles of the Charter with a view to arguing

that these form the foundation of a Charter of Local Self-Government for New Zealand.

3.3.2.1 The European Charter of Local Self-Government 1985

The frst initiative for any form of international recognition of the principles of local government

was taken at the first General Assembly of the Council of European Municipalities in Versailles in

1953. The European Charter of Municipal Liberties adopted on that occasion reflected a

commitment to rebuilding post-war Europe on the basis of strong local institutions enjoying a high

degree of autonomy. During the succeeding years, a call was made to develop a Charter that could

be adopted officially by the European Institutions. The end result was the present text of the

European Charter of Local Self-Government, which was drawn up in its final form as a European

Convention and opened for signature in 1985. The Charter entered into force on I September 1988

upon its ratification by four countries. The United Kingdom was late in signing the Charter, but did

so in 1997.66

The purpose of the European Charter of Local Self-Government o'is to make good the lack of
common European standards for measuring and safeguarding the rights of local authorities, which

See G Frug and D Barron, "lntemational Local Govemment Law', The Urban Law1ter,38(l ) (2006), 29; United Nations
Centre for Human Settlements (HAB[AT) and World Associalions of Cities and Local Authorities Coordination
(WACLAC), Towards a World Charter of Loeal Self-Govemment(May 1998).

Se European Charter of Local Self-Government, ETS No. 122, Charts of signatures and ratifications at the following
address: www.conventions.coe.int.

See European Charter of Local Self-Govemment, ETS No. 122, Charts of signatures and ratifications at the folowing
addrcss: www.conventions.coe.int.
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are closest to the citizen and give him the opportunity of participating effectively in the making of

decisions affecting his everyday environment". The preamble of the Charter declares that:67

. local authorities are one of the main foundations of any democratic society;

. it is at the local level, through the institution of local government, that the right of citizens to
participate in the conduct of public affairs can be most directly exercised;

. the existence of local authorities with real responsibilities can provide an administration
which is both effective and close to the citizen;

. the safeguarding and reinforcement of local self-govemment secures the principles of
democracy and the decentralisation of power; and that

' this entails the existence of local authorities endowed with democratically constituted
decision-making bodies and possessing a wide degree of autonomy with regard to their
responsibilities, the ways and means by which those responsibilities are exercised and the
resources required for their fulfillmenr.

In furtherance of these goals, the Charter commits the parties to applying basic rules guaranteeing

the political, administrative and financial independence of local authorities.6s The Charter embodies

the conviction that the degree of self-government enjoyed by local authorities may be regarded as a

touchstone of genuine democracy.

The Charter is in three parts. Howevero it is the first part that contains the substantive provisions

setting out the principles of local self-government. It sets out in ten concise articles the key

67 The preamble provides that:

"The member States of the Council of Europe, signatory hereto,

Considering the aim of the Council of Europe is to achieve a gr€ater unity behveen its members for the purpose of
safeguarding and realising the ideals and principles which are their common heritage;

Considering that one of the methods by which this aim is to be achieved is through agreements in the administrative field;

Considering that the local authorities are one of the main foundations of any democratic regime;

Considering that the right of citizens o participate in the conduct of public affairs is one of the democratic principles that
are shared by all member States of the Council of Europe;

Considering that it is at local level that this right can be most directly exercised;

Convinced that the existence of local authorities with real responsibilities can provide an administration uhich is both
effective and close to the citizen:

Aware that the safeguarding and reinforcement of local self-govemment in the different European countries is an important
contribution to the consfruction ofa Europe based on the principles ofdemocracy and the decentralisation ofpower;

Asserting that this entails the existence of local authorities endowed with democratically constituted decision-making
bodies and possessing a wide degree of autonomy with regard to their responsibilities. the ways and means by which those
responsibilities are exercised and the resources required for their fulfillrnent;

Have agreed as follows: ..."

68 
See Explanatory Report, European Charter of Loeat Setf-Government,ETS No. 122.
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principles of local self-government. These articles establish the need for a constitutional and legal

foundation for local self-government, define the concept and establish principles governing the

nature and scope of local authority power. Further articles are concerned with protecting the

borurdaries of local authorities, ensuring that they have autonomy as regards their administrative

structures and access to competent staff and defining conditions for the hotding of local elective

office. Two major articles aim at limiting administrative supervision of the activities of local

authorities and ensuring that they have adequate financial resources at their disposal on terms which

do not impair their basic autonomy. The remaining provisions cover the right of local authorities to

co-operate and form associations and the protection of local self-government by the right of
recourse to a judicial remedy.6e

In accordance with the intention of securing a realistic balance between the safeguarding of
essential principles and the flexibility necessary to allow for the particular legal and institutional

characteristics of the various member states, the Charter requires contracting parties to undertake to

consider themselves bound by at least 20 of the 30 substantive paragraphs, at least 10 of which must

be drawn from a specified list of key provisions. States may thus exclude themselves from certain

provisions at the time of ratification, but may subscribe to them later when the obstacles concerned

have been removed. States may also limit the application of tle Charter to particular levels or

categories of local governmeff, notably to meet the circumstances of countries with federal

structures.To

The European Charter of Local Self-Government is the first multilateral legal instrument to define

and safeguard the principles of local autonomy, identified as one of the pillars of democracy within

Europe. The intention is for the Charter to make a substantial contribution to the protection and

enhancement of common European values.Tl

Although focused on Europe, the principles of the Charter have universal application. They have

See Explanatory Reporl European Charter of Local Self-Govetnment, ETS No. 122; C Crawford, "European Influence on
Local Seff-Govemment?", Local Goventment Studies l8(lxl992), 69-85; B Keith-Lucaq "The Draft European Charter of
Local Self-Govemment" 133 New Law Journal (1983), 127-128; ZEangbua and O Melkadze, "Some Comments on the
Impfementation of the European Charter on Local Self-Govemmenl", 5 Georgian Law Review (2002), 97- 125; The
Congress of Local and Regional Authorities, The European Charter of Local Self-Government - 2dh Anniversary (Local
and Regional Action No. 8) (2006).

See Explanatory Report European Charter of Local Self-Government..ETS No. 122: The Congress of Local and Regional
Authorities, The European Charter of Local Self-Government - zdh Anniversary (Local and Regional Action lio. 8)
(2006); Z Erugbua and O Melkadzq 'oSome Comments on the lmplementation of the European Charter on Local Self-
Govemment", 5 Georgian Law Review (2002),97- 125.

See Explanatory Repor[ European Charter of Local Self-Governmear, ETS No. 122.
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formed the framework for the very similar International Union of Local Authorities' World-Wide

Declaration on Local SelfGovernment 1985, and the more recent International Union of Local

Authorities' World Wide Declaration of Local Self-Government 1993. Despite it being 20 years

since ttre European Charter was developed, the curency of its principles has meant that it has also

largely influenced the drafting of the World Charter of Local Self-Government Igg8.72

3.3.3 Towards a New Zealand Charter of Local Self-Government

Although the Review raised questions and developed some tentative answers about what local

govenrment is and why we have it, both Local Government New Zealand and the Local

Government Forum argued in their submissions to the Local Government Bill 2001that the Review

and the resulting Bill had failed to articulate a coherent overall strategy on local government.T3 As

can be expected, the competing "minimalist" and ooactivist" policy agendas have made it diffrcult to

establish a stable long term policy framework for local government in New Zealand, with the sector

typically being the subject of some reform by the prevailing policy agenda of whoever holds power

in central government - National or Labour.

One way of overcoming this, as New Zealand has done in many other fields of human rights

development is to adopt an internationally accepted perspective. Although a truly global document

is still being developed, several authoritative international charters exist that offer a frarnework for a

coherent overall strategy on local government for New Zealand. As demonstrated in the preceding

discussion, the European Charter of Local Self-Government provides an accepted standard for

measuring and safeguarding the rights of local authorities. It has been signed and ratified by most

countries in Europe, including the United Kingdom (where New Zealand's tradition of local

government derives). Although it's origins are in Europe, the principles of the European Charter

have universal application, as conlirmed by their adoption into the draft. World Charter of Local

Self-Government I g g 8.7 
4

See Intemational Union of Local Authorities, lilorld-l{ide Declaratbn on Local Self-Government, adopted by the IULA
Council, Rio de Janeiro (September 1985); European Charter of Local Self-Government, ETS No. 122: lntemarional Union
of Local Au$rorities, lVorld Wide Declaration of Local Self-Government, adopted by the IULA Council, Toronto, (June
1993); United Nations Cente for Human Settlements (HABITAT) and World Associations of Cities and Local Authorities
Coordination (WACLAC), Toward.s a World Charter of Local Self-Govenunent (May 1998).

See Local Govemment New Zealand, Submission on the Local Govemment Bilt (22^d February 2002) and Local
Govemment Forum, Submission on the Local Gwernment Brl/ (February 2002)

United Nations Centrc for Human Settlements (HABITAT) and World Associations of Cities and Local Authorities
Coordination (WACLAC), Towards a World Chaner of Local Self-Govemment (May I 998). As noted by the Chairperson



As New Zealand has done with other international conventions or declarations, consideration

should be given to adopting the principles of the European Charter or World Charter as the basis of
a coherent overall strategy for local government in this country. In an increasingly globalised

world, the question is whether New Zealand has any other option but to adopt an international text.

As argued by the Law Commission: "lncreasingly, there will be little choice fbut to adopt an

international standard], particularly for a small state like New Zealand which participates as a full

member of the international communitv".Ts

Some commentators have gone a little further and argued that the adoption of these international

principles by national govemments may not be entirely voluntary. Frug and Barrono for example.

have staked out a position that the taditional view that national governments are free to dictate the

rules governing the practice of local seltgovernment is changirrg'tu

o'Parties negotiating international trade agreements, intemational tribunals arbitrating commercial
disputes, United Nations' rappofieurs investigating compliance with human rights obligations and
international financial institutions formulating development policy have all begun to express interest
in the legal relationship between cities and their national governments. Indeed, cities themselves are
beginning to use international institutions to redefine the scope of their domestic legal powers. As a
result, a set of international legal rules and regulations for cities is emerging that - in order to
emphasize its novelty and comprehensiveness - we call international local government law.
International local govemment law is likely to have profound effects on the legal status of the
world's cities and, therefore on the kinds of cities the world will have. For that reason its emergence
raises fundamental questions about who should determine the legal framework within which cities
operate and what the framework should be."

Indeed, should the matter be left entirely at the discretion of central government? As local

government has demonstrated with regard to New Zealand's nuclear free zone legislatiori, national

policy and legislation can be encouraged from the "bottom-up" through 'ol-ocal" foreign policy

development.TT As some local authorities are doing in Australia, adoption of the principles of the

guiding the development of the World Charter: "The need for the development of national laws and rcgulations that clearly
speciff the role and responsibilities of local authorities vis-ri-vis national Govemments and provide for effrctive
decentralisation and local democracy, taking into account the principles of autonomy, subsidiarity and proximity, was also
highlighrcd. In this contexl it was suggested that the experience gained in the implementation of the European Charter of
Local Self-Govemment could be used as a basis for developing a global charter that would set out the key principles
underlying a sound constitutional or legal framework for a democratic local govemment system."

See Law Commission, I New Zealand Guide to Intemational law and its Sources ( 1996), 3 .

G Frug and D Banon, "lntemational Local Govemment Law", The Urban Lawyer 38(l) (2006), l-2 ud at29.
M Taggart "Globalisation, "Local" Foreign Policy and Administrative Law", in G Huscroft and M Taggart, Inside and
Outside Canadian Administotive Law: Essrys in Honour of David Mullan (2006)
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3.4

European Charter by individual local authorities in New Zealand, particularly in any relationships

they are developing with central government agencies may stimulate national recognition.Ts

The Local Government Act 2002

The Local Government Act 2002 was enacted and received its assent on 24 December 2002.

Section 3 of the Local Government Act 2002 states that the purpose of the Act is:

"... to provide for democratic and effective local govemment that recognises the diversity of
New Zealand communities; and to that end, this Act -
(a) states the purpose of local government; and
(b) provides a framework and powers for local authorities to decide which activities they
undertake and the manner in which they will undertake them; and
(c) promotes the accountability of local authorities to their communities; and
(d) provides for local authorities to play a broad role in promoting the social, economic,
environmental, and cultural well-being of their communities, taking a sustainable development
approach."

Section 10 states that the purpose of local government is:

"(a) to enable democratic local decision-making and action by, and on behalf of, communities;
and
(b) to promote the social, economic, environmental and cultural well-being of communities, in
the present, and for the future.

Section l1 statesthat:

"The role of a local authority is to -
(a) give effect, in relation to its district or region, to the purpose of local govemment stated in
section l0; and
(b) perform the duties, and exercise the rights, confened on it by or under this Act and any
other enactment."

Section 14 provides that a local authority must act in accordance with the following principles:

"(a) a local authority should -
(i) conduct its business in an open, transparent, and democratically accountable manner; and
(ii) give effect to its identified priorities and desired outcomes in an efficient and efifective
manner:

(b) a local authority should make itself aware of, and should have regard to, the views of all its
communities: and

See City of Burnside, Charter of Local self-Covernment in South Australia - Section I - Policy Manaal. A copy of ttris
Policy is included as Appendix B.
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(c) when making a decision, a local authority should take account of -
(i) the diversity of the community, and the community's interests, within its district or
region; and
(ii) the interests of future as well as current communities; and (iii) the likely impact of
any decision on each aspect of well-being referred to in section l0:

(d) a local authority should provide opportunities for Maori to contribute to its decision-
making processes:
(e) a local authority should collaborate and co-operate with other local authorities and bodies
as it considers appropriate to promote or achieve its priorities and desired outcomes, and make
efficient use of resources; and
(f) a local authority should undertake any commercial transactions in accordance with sound
business practices; and
(g) a local authority should ensure prudent stewardship and the efficient and effective use of
its resources in the interests ofits district or region; and
(h) in taking a sustainable development approach, a local authority should take into account -

(i) the social, economic and cultural well-being of people and communities; and
(ii) the need to maintain and enhance the quality of the environment; and
(iii) the reasonably foreseeable needs of future generations.

(2) If any of these principles, or any aspects of well-being referred to in section 10, are in
conflict in any particular case, the local authority should resolve the conflict in accordance
with the principle in subsection (1)(a)(i).

3.5 Discussion and Analvsis

Although others have argued, in a broad brushed way, that the Local Government Act 2002 does not

reflect a coherent overall strategy on local government, the detail of the Act deserves closer

attention with a view to confirmins whether this is the case - or not.

This section of the Chapter will focus on whether the purpose for the Act (section 3); the purpose of
local government (section 10); the role of local authorities (section l1); and the set of principles

relating to local authorities (section 14) refleet a coherent overall strategy on local government. In

order to achieve this, some comparisons are made, both with statutes in other jurisdictions and other

New Zealand statutes. These sections of the Local Government Act 2002 are also judged against

some of the key principles contained in the European Charter of Local Self-Government.

3.5.1 The Purpose of the Act

Section 3 of the Local Government Act 2002 describes the purpose of the Act, emphasising that

there is a single key purpose, being: "to provide for democratic and effective local government that
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recognises the diversity of New Zealnd communities", In order to achieve this purpose, section 3

notes that the Act:

. states the purpose of local government; and

' provides a framework and powers for local authorities to decide which activities they
undertake and the manner in which they will undertake them; and

. promotes the accountability of local authorities to their communities; and

' provides for local authorities to play a broad role in promoting the social, economic,
environmental, and cultural well-being of their communities, taking a sustainable
development approach."

It is wonh comparing here section 3 with clause 3 of the Local Government Bill 2001.7e Clause 3

emphasised that the key purpose of the Act was to:

. establish the role of local authorities in the democratic governance of communities; and to

' recognise both the diversity of communities within New Zealand, but also the diversity of
communities of interest within districts [and presumably regions]

In order to achieve this key pu{pose, clause 3 then went on to establish a set of further purposes of

the Act, which were to:

. enable local authorities to play a broad role in promoting the sustainable social, economic,
environmental, and cultural well-being of their communities; and

. enable local authorities to decide which activities they will undertake on behalf of their
communities and the manner in which they will undertake those activities;

7e Chuse3 ofthe Local Governnent Bill 200l providesthat: "ThepurposeofthisAct isto-
(a) Establish the role of local authorities in the democratic govemance of communities; and
(b) Recognise the diversity of-

(i) communities within New Zealand: and
(ii) communities of interest within districs; and

(c) enable local authorities to play a broad role in promoting the sustainable social. economic, environmental. and
cultural well-being of their communities; and

(d) enable local authorities to-
(i) decide which activities they undertake on behalf of ttreir communities; and
(ii) decide the mannsr in which they undertake those activities; and

(e) enable and encourage local authorities to work together and with other organisations to-
(i) promote local priorities; or
(ii) achieve local outcomes; or
(iii) confibute to the outcomes and priorities of other levels of govemment that are supported by their

communities; and
(f) remove unnecessary resfictions on the powers of local authorities to undertake activities on behalf of their

communities; and
(g) make loca.l authorities accountable to their communities by requiring-

(i) open decision-making; and
(ii) the provision of information to members of their communities; and
(iiD the provision of appropriate oppornrnities for members of their communities to contribute to local

govemment decision-making processes; and
(h) provide for-

(i) the prudent stewardship ofresources by local authorities; and
(ii) the efficient and effective use of resources by local authorities."
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enable and encourage local authorities to work together and with other organisations to promote
and achieve local outcomes, but also contribute to national outcomes that are supported by their
communities;

remove unnecessary restrictions on the powers of local authorities to undertake activities on
behalf of their communities:

make local authorities accountable to their communities through open decision-making, the
provision of information and participation by members of their communities in decision-making
processes; and

provide for the prudent stewardship of resources and their efficient and effective use.

Overall, while section 3 and clause 3 display similar themes, essentially section 3 is a pared down

version of clause 3 and has lost much in the editing. Unfortunately, the Select Committee Report

back to Parliament does not provide any commentary on the reasons for the editing of clause 3.

Neither clause 3 nor section 3 include mention of two initial objectives of the Review, being to

'develop a partnership relationship between central and local govem.ment' and to 'clariff local

govemment's relationship with the Treaty of Waitangi' (although the latter is picked up in a number

of sections of the Local Government Act 2002, particularly section 4).

3.5.1.1 A Comparison with Australia

It is useful here to compare some of the State local government statutes in Australia that contain

sections outlining the purpose of the legislation to demonstrate the inadequacy of section 3 of the

NewZealand Act.

For example, in New South Wales, the purpose of the Local Government Act 1993 NSW) is

provided for in section 8;to itt Queensland in section 2 of the Local Government Act 1993 (QId),81 in

Section 8, Local Covernment Act I993 (NSl{) states that the purposes of the Acr are:

(a) to provide the legal framework for an effective, efficient, environmentally responsibte and open system of local
govemment in New South Wales,

@) to regulate the reluionships between the people and bodies comprising the system of local govemment in New South
Wales,

(c) to encourage and asist the effective participarion of local communities in the affbirs of local govemment,
(d) to give councils:

- the ability to provide goods. services and facilities, and to carry out activities, appropriate to fhe current and
future needs of local communities and of the wider public

- the responsibility for administering some regulatory systems under this Act
- a role in the managemen! improvement and development of the rcsources of their areas,



Victoria, in section 3 of the Local Government Act 1989 (Vir)rt while in Western Australi4 the

purpose is stated in section 1.3 of the Local Government Act IgSg (W4.83

While these statutes provide for the purpose of the Act in different ways, some common themes

stand out. In particular, there is an emphasis in the statutes on providing for:

. a democratic, open and accountable system of local government;

. an effective and efficient system of local govemment;

' a system of local govemment that encourages and provides for the participation of local persons

and communities;

' a system that gives councils sufficient powers and functions to enable them to meet the needs of
their communities; and

' a system that defines the role of various participants and their relationships.

The New South Wales statute places some emphasis on environmental responsibility as well as the

role of councils in the administration of the local regulatory framework. In the Queensland statute,

there is also a provision giving recognition to the autonomous responsibility of local government

and a requirement for minimal intervention by the State.

(e) to require councils, councillors and council employees to have regard to the principles of ecologically zustainable
development in carrying out their rcsponsibilities.

t' St"tion 2 of the Local Government Act 1993 (Qtd) provides that the objeca of the Act include:

(e) providing a legal framework for an effective. efficient an accountable system of local govemmenq and
(f) recognising a jurisdiction of local government suffrcient to allow a local govemment to take autonomous

responsibility for the good rule and govemment of its area with a minimum of intervention by the State : and
(g) providing for community participation in the local govemment system; and
(h) defining the role of participants in the local govemment system; and
(i) establishing an independent process for ongoing review of certain important local government issues.

82 The overall pupose of the Local Govemment Act 1989 f ic) is set out in section 3 of the Act and is expressed to be to:

. provide for a democratic, efficient and effective system of local govemment in Victoria. give councils powers which will enable them to meet the needs of their communities;. provide for an accounable system of local govemment and

. rcfomn the law relating to local govemment.

83 The overall intent of the Local Government Act I 995 (lltA) is set out in section 1.3 of the Act and states that the Act intends
to provide for a system of local govemment by:

(a) providing for the constitution of elected local govemments in the State;
(b) describing the functions of local govemm€nts;
(c) providing for the conduct ofelections and other polls; and
(d) providing a framework for the administration and financial management of local govemments and for the

scrutiny of their affairs.
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3.5.1.2 Commentarv

Although section 3 of the Local Government Act 2002 is without doubt a vast improvement over the

purpose of the Act provided for in the Long Title to the Local Government Act 1974,80 it is an

inadequate explanation of the purpose of the new Local Govemment Act.

In particular, section 3 tends to focus on the purpose of local government as well as the role and

powers of local authorities and does not adequately incorporate the range of other significant

provisions contained in the Act. For instance, section 3 does not cover: Part 3 (which provides for

the structure and reorganisation of local government); Part 4 (which provides for the governance

and management of local authorities and community boards); Part 5 (which provides for council-

controlled organisations and council organisations); Part 8 (which provides for reeulatory.

enforcement and coercive powers of local authorities); Part 9 (which provides for offences,

penalties. infringement offences, and legal proceedings); or Part l0 (which provides for the powers

of the Minister to act in relation to local authorities). It also fails to mention that the Local

Government Act 2002 repeals most, but not all, of the Local Government Act 1974. A number of
key provisions of the Local Government Act I974 continue in force governing such matters as local

authority petroleum tax, roads, drainage, divestnent of drainage and water race schemes, waste

management, parking places, transport stations, transport related enterprises, fire hydrants,

navigation, bylaws for roads and navigation, certain offences and penalties. Reference should be

made to these provisions.

Because of the fragmented nature of local government legislation in New Zealand, it is also

important that the existence of other major statutes or functions be acknowledged in section 3 as

being outside the scope of the Local Government Act 2002 (such as the Local Authority (Rating)

Act 2002, the Local Electoral Act 2001, the Resource Management Act 1991, etc), but still

important to the overall scheme.

The Long Title to the Local Government Act 1974 states that the statute is: "An Act !o consolidate and amend the law
relating to the reorganisation of the districts and functions of local authorities, to make better provision for the
administration of those functions which can most effectively be carried out on a regional basis, and to make provision for
the establishment of united councils, regional councils, district councils. district community councils, and community
councils, [and to conso[date and amend the Municipal Corporations Act 1954, the Counties Act 1956, the Local
Authorities (Petroleum Tax) Act 1970, and provisions of other Acts of [[the Parliament of New Zealand]l relating to the
powers and functions ofregional councils. united councilq and territorial local authoritiesl."
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While the local govemment legislative framework in Australia is similarly fragmented (witb for

example, the electoral processes often being incorporated into statutes separate from the core local

government statute), there is usually some acknowledgement of these aspects of the separate

statutes in the purpose sections. The New South Wales Statute, for example, highlights the role of
Iocal government in administering regulatory systems and in managing relationships.ss The

purpose statements for the Australian State local government statutes provide a more

comprehensive sense of the purpose of the statute and the principles of local self-government, than

their New Zealand counterpart in section 3 of the Local Government Act 2002.

There is also an unhelpful inconsistency between sections 3 (the purpose of the Act) and 10 (the

purpose of local govemment) of the Local Government Act 2002. While section 3, for example,

highlights that recognition of the diversitv of New ZeaLand communities is a key purpose of the

Act, this is not an explicit key purpose of local government under section 10. Moreover, while

'effective' local government is an element of the key purpose of the Act in section 3, it is not an

element of the pu{pose of local government in section 10. In addition, while section l0 describes

one of the purposes of local government as being to "enable democratic local decision-making and

action by, and on behalf of, communities", section 3 describes this in a different way, where the

purpose of the Act is to provide for "democratic ... local government" and, to that end "provides a

framework and powers for local authorities to decide which activities they undertake and the

manner in which they will undertake them; and promotes the accountability of local authorities to

their communities ...". Furthermore, while section 3 describes the role of local authorities in

'sustainability' as playing 'oa broad role in promoting the social, economic, environmental, and

cultural well-being of their communities, taking a sustainable development approach", section l0

states that one of the purposes of local government is "to promote the social, economic,

environmental, and cultural well-being of communities, in the present and for the future".86

See Section 8, Local Government Act 1993 (I,|SI4/).

See also tlre discussion in Brookers, Local Government Law in New Zealand at para LG 10.01: ""The meaning of an Act
must be ascertained from its text and in the light of its purpose. This Act has two purpose sections: s.3 and [section l0]. It
is not clear what the relationship between the two sestions is intended to be, or whether there is meant to be a difference
between the purpose of local govemment and the purpose of ttre Local Govemment Act ... Comparing section 3 and

[section l0], one notes the recognition of diversity of communities and the reference to taking a susainable development
approach in s.3, which is not repeated in s.10. Perhaps the sections are to be considered together as representing the
purpose of local government under this legislation."
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Overall, although the inadequacies of section 3 are not fatal to the Act or the functioning of local

government, it is disappointing that a more appropriate purpose of the Act was not able to be

drafted.

3.5.2 The Purpose of Local Government, the Role of Local Authorities and the Guiding Principles

Section 10 of the Local Government Act 2002 provides that the purpose of local government is:

"(a) to enable democratic local decision-making and action by, and on behalf of, communities;
and
(b) to promote the social, economic, environmental and cultural well-being of communities, in
the present, and for the future."

Although the drafting in section l0 was altered during the period of policy development of the

Review, the essence of the section remained the same throughout. The change of the phrase

'ocitizens in their local communities" to simply "communities" was one of the changes, as was the

inclusion of the word 'cultural' as a fourth well-being. A little more significant was the split of the

single section into two sub-sections and the shift of 'democratic action' from the second to the frst.

Section I I is technical in nature and outlines the role of each individual local authority rather than

the role of local government as a whole. It notes that local authorities have a range of specific

statutory roles and responsibilities that have been legislated for and exist separately from the

general purpose of local government. This provision is also the key link to the general power

provided for in section 12, which expresses the general power as being "for the purpose of
perforrning its role".

3.5.2.7 ThePryoses of Local Govemmentrnthe Local Government Act 1974

Although the Local Government Act 1974 was admittedly a mishmash of disjointed provisions, it

did provide an overall purpose statement of local government as well as separate functionally

orientated purpose statements. These are discussed below in order to draw comparisons with

section 10 of the Local Government Act 2002.

3.5.2.1 (a) Section 37K of the Local Government Act 1974
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Section 37K of the Local Government Act 1974 provided that:

"The purposes of local government in New Zealand are to provide, at the appropriate levels of
local govemment -

(a) Recognition of the existence of different communities in New Zealand:
(b) Recognition of the identities and values of those communities:
(c) Definition and enforcement of appropriate rights within those communities:
(d) Scope for communities to make choices between different kinds of local public facilities
and services:
(e) For the operation of trading undertakings of local authorities on a competitively neutral
basis:
(f) For the delivery of appropriate facilities and services on behalf of central government:
(g) Recognition of communities of interest:
(h) For the efficient and effective exercise of the functions, duties, and powers of the
components of Iocal govemment:
(i) For the effective participation of local persons in local govemment."

Several commentators have had occasion to explore the meaning of section 37K.87 There is an

emphasis in section 37K on New Zeaiand being made up of different communities or 'communities

of interest' that can have different values and needs. These needs can be based on both area and

location factors as well as aspects zuch as race, ethnic background, age, sex, reiigious, spiritual,

cultural, and health values and needs, as well as economic contribution. Section 37K suggests that

local government provides a mechanism whereby those affected can actively determine the nature

of and means to meet those needs. In addition, section 37K also flags the importance of efficiency

and effectiveness as well as competitive neutrality as leading operational governance principles for

the sector. Finally effective participation by local people is also an important feature.

By contrast, section 10 of the Local Government Act 2002 does not explicitly mention these

matters. For example, section 10 does not recognise the existence of different communities, or

Section 37K of the Local Governmenl Act 1974 was inserted into the Statute by section 5(l) of the Local Governmenl
Amendment Act (,to. 2) I 989. G Bush, for instance, has argued that: "This ideo logical excursion was somewhar circular as
well as circumlocutory, but in plain language what section 37K of the Local Government Act asserls is thatNew Zealand is
made up of different communities with differing needs and ttrat local govenment provides a means whereby tlrose affected
can actively dstermine the nature ad [meaning] of those needs. The clauses which flag efficiency and effectiveness and
competitive neurality simply represent leading operational precepts ernbedded in public sector reform, while that which
licences local bodies as a central government agency would be meaningless in isolation ...". See G Bush, Iocal
Govemment & Politics in New Zealand (1995, 2* Ed), 126. In addition, K Palmer has argued that: "From a legal
perspective there is no specific priority or weight given to one objective over another. In practice each objective may
require consideration depending upon the activity or function concemed. The objectives do not confer per se any specific
cause of action for brpach of statutory duty on a councillor. member of the public. or community group. However, where
the validity of any act or omission is challenged by legal proceedings or other remedy. adequate consideration of these
purposos may be relevant to the proper performance by the council, committee, or officer of a power of decision. The
'tecognition of the existence of different communities" appears to relate broadly to area and location factors. By confiasl
"recognition of fte identities and values of those communities" conternplates, where appropriate, a more penonal
assessment ofrace. ethnic background, age, sex, religious, spiritual, cultural, and health values and needs. and economic
contribution." See K Palrner, Local Government Law in New Zealan4 (1993, 2'd Ed)28-29.
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different communities of interest, the identity and values of those communities or the definition and

enforcement of appropriate rights within those communities. Moreover, section 10 does not touch

on the potential for greater efficiency and effectiveness of delivering govemmental services through

local authorities.

Although section 10 is a poorer cousin to section 37K in terms of these concepts of local

community democracy, it improves upon section 37K by including the promotion of social,

economic, environmental and cultural well-being taliing a sustainable development approach. The

inclusion of this sub-section gives local authorities a stronger sense the outcome to be pursued that

is only implicit in section 37K. Overall, there are a number of deficiencies, but also some

improvements on section 37K, but by no means can the 1974 Act be criticised as providing no

purpose for local government.

3.5.2.2 Purpose and Role - International Comparisons

It is also useful to make comparisons between the drafting of section 10 of the Local Government

Act 2002 and the approach that applies a list of functions (as used in the Northern Territory and

Victoria) as well as the 'power to promote well-being' phrase used in the United Kingdom and

Scotland.

3.5.2.2(a) Australia - A List of Functions

Although the Review considered the idea of including a possible list of functions for local

government in New Zealand,this was dismissed in favour of a more permissive approach.ss

By contrast, some States of Australia include a list of functions to distinguish the role of local

government from Territory or State government. In the Northern Tenitory and Victori4 for

example, in addition to a general power ganting broad discretion to a council, both local

government statutes also include a list of fi.rnctions.8e In the case of the Northern Territory, the

See Report of the Cabinet Development Committee, Review of the Local Govemment Act: General Empowerrnent of Local
Authorities (DEV (01 ) 4), 27 March 200 I .

See Schedule 2, Local Covernment Act 1993 (N7), Section 8 and Schedule l, Local Government Act I 989 (Vic). The
functions of Councils (in Victoria) include the following:
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Statute includes a generic list of functions that are used by the Administrator of the Territory as a

guide to declaring the actual frrnctions of any particular council. In Victoria, by contrast, the list of
functions is indicative only and "does not limit the functions or powers conferred on a Council by

or under this Act or any other Act."eo In Western Australiq while there was some initial

consideration given to including a list of indicative functions in the Act, this list did not appear in

the final enactment.el

Although one commentator has argued that in the long terrn, the Victorian State Parliament needs to

remove the list of powers to ensure that the judiciary cannot read down the plenary power, an

advantage that these Australian local authorities have over their New Zealand counterparts is that

they operate within a written constitutional system which largely delineates the respective roles of
the Federal and State/Territory Governments.e2 In other words. there is some legal clarity about

what the role of local government is because there is greater understanding about what the

respective roles of Federal and State/Territory Govemments are. Nonetheless, other commentators

caution that the role of local government in Australia differs in practice from its formal legal

description in constitutions or statutes. In some cases, local govemment has become the 'provider

1. General public services including: - (l) Fire prevention and protection; (2) Local emergency and safety services:
(3) Animal conml, protection and conservation: (4) Animal impounding; (5) Plant control; (6) Tip esrablishmenr
and operation; (7) Litter conrol; (8) Collection and disposal of refuse;

2. Health, education, welfare and other community services including: (l) Services for children and families;
(2)Health inspection services; (3) Public conveniences; (4) Prevention and abatement of nuisances; (5) Child
care and development services and youth services; (6) Aged disabled and disadvantaged persons senvices;
(7) Migrants services: (8) Cemeteries;

3. Planning and land use including - (l) Building control; (2) Housing and other accommodation;

4. Property services including - (l) Water, drainage. sewerage, gas and electricity; (2) Lauird development schemes;
(3) Street maintenance and cleaning;

5. Recreation and cultural services including - (l) Halls and public buildings: (2) SporL recreation. leisure and arts;
(3) Parks, gardens and reserves; (4) Libraries and museums: (5) Historic buildings and places; (6) Public
entertainment;

6. Roads including - (l) Bridges; (2) Footpaths, bicycle paths and nature sbips: (3) Traffic control and signs;
(a) Lighting and drainage of roads;

7. Any other functions relating to the peace, order and good govemment of the municipal district including -(l)Pafting: (2) Transport (3) Aerodromes: (4) Tourism: (5) Information; (6) Encouragement of employment
opportunities; (7) Encouragement of commerce, indusuy and agriculture; (8) Environment control, protection
and conservation; (9) Municipal enterprises (trading or entrepreneurial); (10) Municipal administration.

See Section 8(5) Local Government Act 1989,(Yic\.

Departrnent of Local Governmen! Proposals for a New Local Government Act, Constitution oJ' Local Government
(February 1990) at 2. See also Department of Local Govemmen! Proposals for a New Local Government Act, Powers,
Duties and Resrrarnts (April 1990) at 7-8.

See C Duncan, "Legal Restriction on the Exercise of Council Powers" I LGLJ (1 995) 35. at 38.
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of last resort' by taking on a broader range of services than strictly legally mandated as other levels

of government have withdrawn from certain services. In other examples, Federal Government has

provided funding directly to local government rather than State/Tenitory governmen! such as in the

'Roads to Recoveryo program, arguably outside the terms of the Australian Constitution, blurring

the relationships between the respective levels of government.e3

Although the New Zed,and Local Government Act 2002 has largely taken a direction that steers

away from the inclusion of mandatory, indicative or prohibited functions, Part 7 of the Act does

provide for a set of specific obligations and restrictions on local authorities in the following areas:ea

an obligation to assess water and sanitary services, the scope of those assessments, and the process to
be followed;
obligations anC restrictions on local authorities and other persons in relation to the dclivery of water
services;
specific restrictions on disposal of parks, reserves and endowment properties, including provision for
the protection ofparks and reserves from disposal; and
a requirement that, if a public library is provided, the residents of the district must be entitled to free
membership.

In addition, a number of mandatory provisions in the Local Government Act 1974 continue in force,

such as those concerning roadso drainage, divestment of drainage and water race schemes, waste

management and fire hydrants.

The Australian experience suggests that New Zealand should reconsider whether it would be useful

to include an indicative list of functions in the Local Government Act 2002, particularly because

there is no o'unitten" constitution in New Zealand that establishes a framework for the division of

functions between local and central government. Despite a 'list of functions approach' perhaps

being useful in more clearly delineating the reqpective roles of tenitorial, regional and central

government in New Zealand, the practical experience in Australia also suggests that, despite this,

the respective functionality of differing levels of government can be circumvented by particular

demands or interventions.

See B E Dollery, J L Wallis and P Allan, "The Debate that Had to Happen But Never Did: The Changing Role of
Ausralian Local Govemment" Austalian Journal of Palitical Science 4l(4) (2006) 553-567; B E Dollery, B Pape and J
Bymes, "An Assessment of the Australian Govemment's Roads to Recovery Program", University of New England Centre
for Local Govemment Working Paper Series 03 (September 2006): Parliament of the Commonwealth of Australia. House
of Representatives. Standing Committee on Economics, Finance and Public Administration, Rates and Taxes - A Fair
Sharefor Responsible Local Governmenr (October 2003).

See Departnent of Intemal Affairs, Rmiant of the Local Government Act - Consultation Document (June 2001 ) 2l . See
also Part 7 , Local Government Act 2002. For an analysis of these provisions, see Brookers, Local Covernment Law in New
Zealand- LG7.0 I -LG7.06.
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3.5.2.2(b) United Kingdom - the Power to Promote Well-being

The approach taken in the United Kingdom and in Scotland has been to provide local authorities

with a pow'er to promote well-being. While not explicitly mentioned during the Review, there is

little doubt that the New Zealand phraseology was adopted from the United Kingdom.

Section 2 of the United Kingdom Local Government Act 2000, concerning the power to promote

well-being, provides as follows:

(l) Every local authoriry are to have power to do anything which they consider is likely to
achieve any one or more of the following objects-
(a) the promotion or improvement of the economic rvell-being of their are4
(b) the promotion or improvement of the social well-being of their area, and
(c) the promotion or improvement of the environmental well-being of their area.

Section 20 of the Local Government in Scotland Act 2003 sets out the power for local authorities to

advance well-being:

(1) A local authority has power to do anything which it considers is likely to promote or
improve the well-being of-
(a) its area and persons within that area; or
(b) either ofthose.

Tbe Explanatory Notes to the Local Government Act 2000 (UK) make the observation that section 2

provides local authorities with a power to take any steps which they consider are likely to promote

or improve the economic, social or environmental well-being of their local community. The United

Kingdom Guidance Document on the Power to Promote Well-being notes that each of the three

powers can be used either separately or in combination so as to marimise their flexibility (although

arguably, the use of these powers separately undermines the integrated nature of the 'sustainability'

outcome that is also expected by the legislation).es

The Government, when promoting passage of the legislation, noted that they expected the power of

well-being to be sufficiently broad to enable it to be used instead of existing, more specific powers,

Office of Deputy Prime Minister. Power lo promote or improve economic, social or enironmental well-being, (2000).
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although the Guidance Document also noted that a local authority would still need to apply section

2 within the limits of certain administrative law principles.e6

One commentator has raised a question, concerning the way the powers in section 2(1) are framed,

about whether they encompass the promotion or improvement of 'education' or 'health'. While the

Guidance Document specifically states that the Government considers the power to encompass both

cultural well-being and the promotion or improvement of health, it does not mention education.eT

This firnctiono however, is particularly relevant in the United Kingdom where this is a significant

activity for councils and there is a detailed body of education legislation.es

In the case of the Scottish legislation, the term "well-being" has been stated in a generic way and is

not defined in the Act and nor is it defined in the Scoffish Executive's Guidance Document for the

Power to Adtance Well-Being.ee It is expected that different local authorities will have different

views about the type of activity that will promote or improve the well-being of their are4 and the

factors that constitute the well-being of their area. Nonetheless, the Guidance Document for the

Power to Advance Well-Being identifies economic, social, health and environment factors as four

key factors that may contribute to the promotion or improvement of well-being and suggests that:

"[s]ince sustainable development is most often interpreted as the point where a balance between

social, economic, health and environmental objectives is struck, there are obvious links between

sustainable development and well-being."l00 As in the United Kingdom, while the link between

Office of Depury Prime Minister. Power to promote or improve economic, social or enyironmental well-being, (2000),
paras 25 and 26. The Guidance is available at http://www.odpm.eov.uk

Office of Deputy Prime Minister, Por+er to promote or improve economic, social or erwironmentalwell-being, (2000), para
23.

A Trench, "Freedom Chained?", Nant Law Journal, Vol. 150 (September 2000), No. 6951, at 1330.

See Scottish Executive. The Local Covernment in Scotland Act 2003: Power to Adyance lfell-being Guidance (2004) paras
1.6 and 1.7

The Guidance Document for the Power to Advance Well-Being describes these facton as follows:

. Economic fuctors such as the availabiliry of suitable and high quality jobs, measures to encourage local small
businesses" efficient and effective transport links. lifelong leaming, training and skills developmenl the provision of
infrastrucnre and new inforrnation and communication technologies etc;

' Social factors such as the promotion of good quality and affordable housin$ safe communities; the encouragement of
the volunary sector: looking after the needs of childrcn and young people, particularly the most vulnerable; accass to
the arts or leisure opportunities; access to education etc:

. Health related factors such as the promotion of good physical, social and mental health and developing and promoting
policies which have a positive impact on health outcomes, especially on health inequalities; and. Environmental factors such as the availability of clean air, clean water, clean sneets, the quality of the built
environment, the removal of objects considered hazardous to health, removal of disfiguring or ofensive graffiti from
buildings, protecting communities against the threat of climate change, freedom from a high risk of flooding,
improving urd promoting biodivenity and accessibility to nature.
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'sustainability' and 'well-being' has been made in the Guidance Document, some commentators

have raised concerns that the need for integration between each ofthe four key factors has not been

emphasised enough in the Guidance Document.'0l Moreover, while the document identifies social,

economic, health and envilorunental objectives (and notes that these are not exclusive), the

omission of objectives zuch as education, for example, could be interpreted as limiting the breadth

of the concept of 'well-being'.

The Guidance Docuntent also includes a list of activities as suggestions for how the power might be

used.lo2 It is also intended that the plans, priorities and actions taken under the power should be

informed by, and responsive to, the views of people and communities in the local area so as to assist

local authorities form their views of well-being. Again, the potential to omit certain activities from

the list. such as education" could be interpreted as limiting the breadth of activities encouraged by

the concept of 'well-being'.

Although there is no detailed commentary on the use of the word o'improve" in addition to the word

"promote" used in the United Kingdom or Scottish drafting, this difference distinguishes their

approach from that used in New Zealand. Inclusion of the word "improveo'in addition to the word

'opromote" provides a stronger sense that betterment, in terms of quality or condition of well-being

is to be advanced over time in a measurable way. The requirement to use indicators and reporting

mechanisms further support the measurability aspect of the concept of improvement. While the use

of the phraseology "for the future" in section 10(b) of the New Zealand Act gives some indication

See Scottish Executive, The Local Govemment in Scotland Act 2003: Power to Advance Well-being Guidance (2004) puas
1.6 and 1.7

See, for example. Thirdwave Scotland Limited, Su Citres llorkhops: Sustainability, Best l'alue and l\ell-Being (Apnl
2004) t0

Uses might include activities relating to:. Enhancing local service delivery;. Promotingsustainabledevelopment:
. Tackling climate change;. Improving mental, social and physical health;. Tackling poverly and deprivation;. Promoting financial inclusion in disadvantaged communities;. Reducing inequalities and promoting equalities;. Encouraging participation and community capacity building;. lmproving and consewing the quality of the local environment;. Promoting local culture and heritage;. Protecting. enhancing and promoting biodiversity;. Promoting economic development; or. Improving Community Safety.

See Scottish Executive, The Local Government in Scotland Act 2003: Power to Advance Well-being Guidance (2004), para
2.8
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of timeframes beyond the present, it is less obvious than the requirement to "improve" well-being.

While only a small amendment, incorporating the word "improve'o into section 10 would make a

significant and powerful enhancement to the duty to promote well-being.

3.5.2.3 Purpose and Role - The European Charter on Local Self-Government

The European Charter on Local Self-Government outlines the purpose of local government

particularly in its preamble, but also in articles 3(1) and a(1). Article l0 of the World Charter of
Local Self-Government I998 contributes further to this understanding.

The preamble of the Charter declares that local authorities are one of the main foundations of any

democratic society and that it is at the local level, through the institution of local govemment, that

the right of citizens to participate in the conduct of public affairs can be most directly exercised. It
also asserts that the existence of local authorities with real responsibilities can provide an

administration which is both effective and close to the citizen. The preamble further declares that

the safeguarding and reinforcement of local self-govemment by the State secures the principles of
democracy and the decentralisation of power. This is exercised by the State providing for the

existence of local authorities endowed with democratically constituted decision-making bodies

possessing a wide degree of autonomy over their responsibilities, the means by which those

responsibilities are exercised and the resources required for their fulfillment.

The concept of local self-government is outlined in more detail in Article 3(1) of the Charter which

states that this denotes the right and the ability of local authorities, within the limits of the law, to

regulate and manage a substantial share of public affairs under their own responsibility and in the

interests of the local population.lo3

Article 4 establishes the basic principles that determine the scope

recognising that it is not possible and nor would it be appropriate

exhaustively these powers and responsibilities in the Charter.

of

to

local self-government

attempt to enumerate

See Explanatory Repo.t, European Charter of Local Self-Government,.ETS No. 122; The Congress of Local and Regional
Authoritiel The European Chatter of Local Self-Government - 2dh Anniversary (Local and Regional Action No. 8)
(2006); Z Ezugbaia and O Melkadze, "Some Comments on the Implementation of the European Charter on Local Self-
Government", 5 Georgian Law Review (2002),97- 125.
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Also of importance is Article 10(1) of the draft World Charter of Local Self-Government 1998

which provides that local authorities shall be entitled to defure appropriate forms of popular

participation and civic engagement in decision-making and in fulfilment of their function of
community leadership.

The concept of local self-government outlined in the European Charter and draft World Charter

extends well beyond the more limited notion of 'odemouatic local decision-making and action" used

in section l0(a) of the Local Government Act 2002. It encapsulates the importance of local

democracy within the state, the need for local democracy to be autonomous and to manage a

substantial share of public affairs. It clearly emphasises the role of community leadership and

public participation in local affairs. These principles are at best implicit in section 10(a).

3.5.2.4 Principles Relating to Local Authorities

Section 14 of the Local Government Act 2002 states that in performing its roleo a local authority

must act in accordance with the following principles:

"(a) a local authority should -
(i) conduct its business in an open, transparent, and democratically accountable
manner; and
(ii) give effect to its identified priorities and desired outcomes in an efficient and
effective manner:

(b) a local authority should make itself aware of, and should have regard to, the views of all its
communities: and
(c) when making a decision, a local authority should take account of -

(i) the diversity of the community, and the community's interests, within its district or
region; and
(ii) the interests of future as well as current communities; and
(iii) the likely impact of any decision on each aspect of well-being referred to in
section l0:

(d) a local authority should provide opportunities for Maori to contribute to its decision-making
processes:
(e) a local authority should collaborate and co-operate with other local authorities and bodies as

it considers appropriate to promote or achieve its priorities and desired outcomes, and make
efficient use ofresources; and
(f1 a local authority should undertake any commercial transactions in accordance with sound
business practices; and
(g) a local authority should ensure prudent stewardship and the efficient and effective use of its
resources in the interests ofits district or region; and
(h) in taking a sustainable development approach, a local authority should take into account -

(i) the social, economic and cultural well-being of people and communities; and
(ii) the need to maintain and enhance the quality of the environment; and
(iii) the reasonably foreseeable needs of future generations.
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(2) If any of these principles, or any aspects of well-being referred to in section 10, are in
conflict in any particular case, the local authority should resolve the conflict in accordance with
the principle in subsection (l)(a)(i)."

The principles are, to some extent, a reformulation of section 223C af the Local Government Act

1974 concerning the conduct of affairs of a local authority although there are sorne differences.too

For example, section 223C emphasises the theme of the times that regulatory functions should be

separated from non-regulatory functions-r05 While this phrase is missing altogether from section

14, subsections (f) and (g) do stress that local authorities should act in a prudent and business-like

manner. During the Review, Local Government New Zealand raised concerns about subsection (g)

requiring councils to "undertake any commercial transaction in accordance with sound business

practices" and argued that this may o'require all council activities that involve transactions, such as

entrance charges for swimming pools, to be run as successfi.rl businesses".l06 In addition, they

suggested that section 14(d) (concerning opportunities for Maori to contribute to decision-making)

was internally inconsistent with section 81 (concerning substantially the same matter) and should be

deleted.loT

Section 223C, Local Government Act I 974 $atesi

(l) Every local authority and, where applicable, every community board shall. in conducting its affairs, ensure that, -
(a) Its business is conducted in a manner that is comprehensible and open to the public: (b) Clear objectives and
conflicts of interest are resolved in a clear and proper manner: (c) Conflicting objectives and conflicts of interest are
resolved in a clear and proper manner: (d) So far as is practicable, its regulatory functions are separated from its other
functions: (e) Its performance is regularly measured by it in relation to its stated objectives and is capable of being so
measured by persons and organisations interested in the performance and activities of the local authority or
community board: (f,1 lts local communities, and, where appropriate, central Government, are adequately informed
about the activities of the local authority or community board; (g) So far as is practicable, where a committee of a

local authority or community board is charged with. or has responsibility for. regulatory functions, that committee
shall not be charged with or have responsibility for functions that are not regulatory functions: (h) So far as is
practicable, its management structure - (i) Reflects and reinforces the clear separation of regulatory functions lrom
other firnctiong and (ii) is capable of delivering adeguate advice to the local authority or community board or any
committee of the local authority or community board so as to facilitate the explicit resolution of conflicting objectives

The idea that regulatory functions should be separated from non-rcgulatory functions arises out of the reforms of the State
Services between 1985 and 1989. For a discussion ofthis idea. see K Palmer. Local Government Law in New Zealand
( 1993, 2'd Ed), 173.

See Local Govemment New Zealand Submission, Local Government Bill 122nd February 2002). at 20: "The ambiguilv
around "comrnercial transactions" has the potential to undermine the ability of councils to provide public sewices that lead
to communiry benefits. We are concemed that if it was interpreted widely it has the potential to require all council
activities tlrat involve transactions, such as enrance charges for swimming pools, io be run as "successful businesses". We
suggest that the word "activity", which is commonly used in this Bill, would better distinguish commercial from non-
commercial characteristics."

See Local Govemment New Zealand Submission, Local Government Bill @2nd February 2002), at 20: "[Section I 4(d)]
places a lesser obligation on councils and in our view does not add anything to what is required under the general statemsnt
of principle in relation to the Treaty of Waitangi in [section 4], and the primary mechanism for delivering on that general
statement is [section 8l]. In our view the additional and weaker principle in [section 14] should be deleted. ln order to
achieve out objective of clarity with flexibility councils will want to know ... that if they have complied with [section
8l ( I Xa)l then they have met their obligations."

t01
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The Local Government and Environment Select Committee sought to strengthen the principles

outlined in the Local Government Bill 2001by requiring that a local authority in performing its role

'omust" act in accordance with the principles rather than "endeavour" to act. However, the inclusion

of the word "should" in the opening of each subsection weakens this objective. The Committee

also intended that the first listed principle, that a local authority "conduct its business in an open,

transparent, and democratically accountable manner", should have some emphasis over the

remaining principles. However, this, as referred to in subsection 2 only occurs if there is a conflict

in a particular case. This gives the local authority, as the decision-maker, considerable discretion

about how to apply these principles to any decision it is making.

By contrast, section 223C of the Local Government Act 1974, as noted by Kenneth Palmer, directs

local authorities and community boards to conduct their affairs and structure their operations in

accordance with the statement of principles.r0s

"The legal effect of [section 223C] is not merely declaratory or procedural. The wording is
mandatory, and where a council is in substantial breach of the obligations, or fails to prepare the
annual report as to performance, a person or body detrimentally affected or having a sufficient
public interest to obtain standing could maintain an action to require observance of the terms. In
addition wilful default by a council to observe the duties could be grounds for a ministerial
review, or suspension and appointment of a commissioner for administration, or for a
compliance recommendation by an ombudsman following a complaint."

As another commentator has noted: "ffhe principles in section 14] are expressed as statements of
principle in accordance with which local authorities must act, rather than being quantifiable

requirements. They are helpful in that they are indicative of the spirit and intent of the legislation,

and may be useful in inteqpreting and applying other parts of the Act."r0e

The lack of any mandatory legal effect in section 14 is a significant weakness by comparison with

section 223C. While the principles provide guidance to local authorities, there is no resulting legal

implications if there is wilfirl default. Although a number of the principles in section 14 are

reinforced by further specific requirements in later sections of the Act, the requirements are often

drafted slightly differently.t to Consequently:

K Palmer, Local Government Law in New Zealand (1993.2"d Ed),33. For a discussion of practice, see G Bush. Iocal
Government and Politics in New Zealand (1995,2d Ed), 215-221. See also Ratepqters and iesidents Action Assoc Inc v
Auckland City Council [986] INZLR 746 et750,753 (CA) (public interests in observance of legal obligarions, relevanr to
fixing security for costs).

Brookers, Zoca I Government Law in New Zealand.LGl4.0l

See, for example:
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"This [section] sets out in a clear manner the principles to be followed, and supplements the
similar objectives set out in [section 3], which are to be achieved underthe new Act. A question
may arise as to whether there is a sanction if the council fails in the duty to "endeavour to"
satisfy the principles. The answer appears to be provided under flater sections in the statute]
relating to further principles of governance and decision-making and compliance. It could be
commented that there is a degree of repetition between [these sections], each giving directives
at a particular level of generality or specificity to a local authoriry. One view might be that these
directives are unnecessarily prolific and specific, and indicate a lack of confidence in the ability
of local authorities to take into account the relevant matters and to exercise rational judgment in
a reasonable manner. Another viewpoint could be that repetition of the litany of principles is
desirable, to ensure that at least inexperienced members and officers are aware of the
complexity of their office ...'o.rll

3.5.2.5 Communiqy Democracy and Well-Beine

Overail, the principles and statements in sections i0 and 14 of the Local Government Act 2002

emphasise two themes of community democracy and community well-being.l12 Whether they do so

adequately in light of the provisions of the Local Government Act 1974, international comparisons

and the standards set by the European Charter of Local Self-Government are explored in the

following section of this Chapter.

3.5.2.5(a) Community Democracy

A key purpose of local govemment, as provided for in section lO(a) of the 2002 Act, is to "enable

democratic local decision-making and action, by, and on behalf of, communities." The purpose is

supported by certain principles in section 14, especially those in sub-sections (a), (b) and (c)

whereby a local authority should o'conduct its business in an open, transparent, and democratically

accountable manner", 'omake itself aware of, and should have regard to, the views of all of its

' Section la(lXa) is supported by s 82 (principles of consultation), and the requirements in relation to
identification of community outcomes, and adoption of the long term council community plan, annual plan. srd policies;

' Section 14( I Xb) is directly supported by s 78 (community views in relation to decisions);. Section la(l)(c) is supported by ss76-82 (decision-making);

' Section l4(l)(d) is directly supported by s 81 (contributions to decision-making processed by Maori);
' Section la(l)(e) is zupported by s 15 (triennial agreements), s 9l(3) (involvement of others in process for

identificuion of community outcomes), and also by s 107 (policy in partnerships with the private sector);
' Section l4(lx0 and (g) are supported by the financial management reguirements in s 100 (balanced budget

requirement) and s l0l (hnancial management);. Section l4(lxh) is supported to some extent by ss 76-82 (decision-making).

K Palmer, Submission on the Local Government Bill 2001, (Februa-y 2002), 8-9.

See Local Govemment New Zealand et al. The Local Government KnowHow Guide to Governance (2002), 19-22.
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conmunities" and "take account of the diversity of the community, and the community's interests,

within its district or region

The purpose and principles outlined in sections 10(a) and 14 combine models of both representative

democracy (enabling democratic local decision-making and action on behalf of communities) and

participatory democracy (enabling democratic local deeision-making and action by communities).

While local government in New Zealand has for some time operated under both models of
representative and participatory democracy, the Local Government Act 2002 appears to give

participatory democracy more emphasis.l la

This approach was signalled most strongly in the Consultation Document 2001. The proposals were

intended to "restore 'localness' to local government and to enhance its ability to recognise and

respond to community aspirations.o'r15 The emphasis on the participatory model was also strongly

promoted by Minister Sandra Lee.ll6 The new Act was expected to rezult in clearer information

from councils to assist the community understand their activities, enhance opportunities for the

community to participate in decision-making and enable opportunities for communities to identify

their desireil ssmmrrnity outcomes. I l7

See sections l0(a) and 14,Local Government Act 2002.

For a discussion of democratic and citizen participation processes in New Zealand local government, see for example: V
Forgie, etal. Democracy in New Zealand Local Government: Purpose and Practice, (1999); S Blyth, Sustainable tlrban
Environments: Can citizens make a dffirence? (2000\; P Hoggen, "Does local govemment want democracy", Town and
Country Planning, (April 1995): 107-109; B Hucker, "Govemance, Consultation and Models of Democrary" in Planning
Quanerty (March 1998); 16-19; Local Covemment New Zealand, Report on New Zealand l'alues Survey (1998); Local
Govemment New Zealand, Local Demouacy 2000 (1999): B Hayward, "The Greening of Participatory Democracy:
Reconsideration of Theory". in Environmental Politics, 5: 4,215-236: Controller and Auditor-General, public
Consultation and Decision-making in Local Government (1998)l C Cheyne,'?fterConsultation: The Challenge Facing
Democratic Government", Political Science, 50:2, 209-224: M Richardson, Community Governance: Resource Kii,
Chrisrchurch City Council (1999).

See Department of lntemal Affairs. Review of the Local Government Act - Consuhation Doanment (June 2001 ), 7.

See Departrnent of Intemal Affairs, Review of the Local Government Act - Connltarion Documenl (June 2001), and the
Foreword by the Minister. which stated thd: "... the proposals recognize that local govemment is an integrat part of our
systern of democratic govemment and that citizen involvement is essential to defining community goals and taking action
to advance these ..."

See Department of Intemal Affairs. Review of the Local Governntent Act - Consultation Document (June 2001 ), 7-8. Here
the conzultation document put forward three key elements of participatory democracy:

' clearer information from councils to assist the community (Councils produce a vast array of detailed planning
information that may be difticult for communities to interpret. It is proposed that councils will prepare 'plain english;
summaries of key planning documents to be made widely available to the community and groups within it).

' enhanced opportunities for participation in decision making (One of the underlying objects of the review'of the LGA
is to encourage increased participation of citizens and communities in local govemment ln order to do this, there will
be some expectations for consultation provisions to be specified in the Act, to protect the right of peopte to be
involved in decision making. Councils will also have the opporhrnity to develop their own consultationmechanisms
that best suit the needs of their communities).
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Many commentators argue that local govenrment is much better able to offer opportunities for

direct citizen participation in formulating public policy than other levels of government. The

European Charter and l{orld Charter 1998 emphasise the value of popular participation and civic

engagement in local goverllment. These opportunities can have a valuable role in increasing the

understanding by citizens of the governmental process, in enhancing self-esteem and a sense of
personal competence, as well as providing a testing ground for aspirants to Parliamentary careers.lls

Grass-roots participation in decision-making can also upgrade the quality (or content) of
government progralnmes as well as standards of performance by "improving the quality of
information citizens have to hold their elected representatives to account, and increase opporfunities

for participation in council decision making."ltn Policy formulation and administration can

therefore benefit from increased citizen participation. In this sense, arguably it is more important

that opportunities for participation are freely available for the relatively few who wish to participate

than it is to actually maximise participation. Indeed, some believe that maximising participation in

decision-making would exacerbate divisions within society and undermine stable govenunent.

Citizen participation may also strengthen the representative model, not merely by providing elected

decision-makers with valuable feedback on a variety of local issues, but also by providing a means

for dialogue, thus increasing the public accountability of elected representatives to their

constituents.l20 As expressed by one commentator:

' enable opportunities for communities to signal desire outcomes (Citizens and communities want to tell councils whal
their aspirations are and seek information from their councils about how these aspirations can be met. lt is proposed
that long term councils plans will include the identification of desired community outcomes, the role of council in
achieving those outcomes through its services. activities and policies, and through parurerships with other bodies and
organisations).

See W Robinson, "The Motivational Structure of Political Participation", American Sociological Review, Vol. l7 (1952),
I55; L Sharpe. "Theories and Values of Local Govemment", Political Studies, XVIII (1970), 153-74; S Amstein.'A
Ladder of Citizen Pfiicipation in the U.S.A.". Journal of the Town Planning Institute, Vol. 57(4) (April l97l), 176-182; S
Verba, et al., "The Modes of Participation: Continuities in Research"', Comparative Political Studies (July 1973).235-250:
T Manhall, Citizenship and Social C/ass (1996); G Hughes (ed). Imagining Welfare Futures (t998h Bums et al. i'fte
Politics of Decennalisation: Revitalising Local Democracy (1994); M Clarke and J Stewart, "Empowerment: a theme for
the 1990s" in Local Govemment Studies, 18: 2, 18-262:. 23; T Trainor. The Conseryer Society: Alternatives for
Sustainability (1995); R Theobald, Reworking Srccess.' New Communities at the Millenium (1997); Deparrnent of
Environment, Transport and Regions (DETR), Guidance on Enhancing Public Participation in Local Goyernment (1998):
Local Govemment Management Board (LGMB). Innovations in Public Participation (1997).

Deparfrnent of Intemal Affairs. Review of the Local Government Act - Consultation Doatment (June 2001), | 6. It should
also be noted that, under section 9 ofthe Local Electoral Act 2001.a local authority may call for a referendum to be held
on any matter relating to the services that are provided or may be provided by the local authority, or any policy or intended
policy of the local authority.

See C Pateman, Participation and Democratic Theory (1970); G Alrnond and S Verb4 The Civic Culrure (1963),
especially Chapter 15
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"truly local government provides the maximum scope for the ordinary citizen to have his (sic)
say in what goes on around him. This is important not only because it allows self-expression,
but also because it provides the best guarantee that we shall maintain a liberal kind of society in
which individual preferen ces real ly count. " 

I 2 I

On the other hand, excessive emphasis on citizen participation can lead to difficulties in several

ways. First, an over emphasis on the participatory model can undermine the representative model

unless there is clear recognition that citizen participants in local government activities have no

claim to an 'authoritative say' in the decisions. Participation can also result in frustration for the

would-be participants through over-consultation or consultation being perceived as a sham. There is

also a cost through a general loss of effrciency in administrative performance. The empowennent of
offrcials as the arbiters of participation between the community and elected representatives is also

of concem despite the notion of the well-intentioned bureaucrat. Participation can also confer

greater benetjts on those who are sufficiently knowledgeable, insightful, willing and able to

participate - generally those whose interests are already well protected in other ways.l22

There are also the views of the 'minimalists' who argue that both representative and participatory

democratic processes in local government are weak and that the goals and preferences of citizens

are best achieved through private means:'23

"The flocal Government Act 2002f places undue faith in the capacity of democratic and
consultative processes to control the activities of local govemment... [This fails] to recognise
the vast literature and experience that establishes the need to restrict the activities of
government because govemments frequently act in the interests of particular constituencies
ratherthan the general public interest."l2a

R Gates, "Local and Regional Govemment: Roles and Structure", Planner 16(4), @ecember 1976),43.

J Rawls, A Theory of Justice (197l), 234:- S Perlman Drefetz and A Goodman, "Participation for What and for Whom?"
Journal of Comparative Administralio,n,5(3) (1973),369; M Crenson, "Organizational Factors in Citizen Participation".
Journal of Politics, 36 (1974),357-78.

Locaf Government Forum, Submission on the Local Government Bil/ (February 2002), 8. The Local Government Forum
argued that there is a low turnout at elections: an electoral mandate does not necessarily means that most voters support
the particular policies that are promoted by elected representatives or the goveming parties; voters have little information
about who, or what they are voting for; mayors and chairpersons may be unable to implement their election commitnaents;
govemance and management roles of councils are confused; media coverage of local government activities. elected
rcpresentatives and candidates is more limited and less questioning than comparable reporting of central governmenq the
costs bome by individuals in monitoring the activities of local government (for instance the opportunity costs of their time)
are large relative to the expected benefits; differential and targeted rating (which would be extended by the Rating Bill)
enables councils to impose costs of their spending progmmmes on selected classes of ratepayers such as businesses that are
entitled to fewer votes than if voting rights reflected the amount of rates paid; there are few grounds on which ratepayers
can mount a legal challenge to council decisions and the test that must be met for a successful judicial review is
demanding.

Local Government Forum, Sab mission on the Local Government Bil/ (February 2002), 8
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But in overall terms, is the Local Government Act 2002 vastly superior to the 1974 Act in

advancing the model of participatory democracy?

Turning again to section 37K, one is struck by the emphasis in this pu{pose of local government on

participatory democracy. Here the purpose of local government in New Zealand is to provide for

the "recognition of the existence of different communities", the "recognition of the identities and

values of those communities", the "definition and enforcement of appropriate rights within those

communities" and "the effective participation of local persons in local government". In conducting

their affairs under section 223c,local authorities shall ensure that their "business is conducted in a

manner that is comprehensible and open to the public" and that their "local communities, and,

where appropriate, central Government are adequately informed about the activities of the local

authority".l25

Contrary to many of the views expressed during the Review, the headline purpose and principles of
participatory democracy set out in the 1974 Act are as exacting if not more so that those set out in

sections 3, l0 and 14 of the Local Government Act 2002.

From a practical perspective, has there been a significant shift in emphasis? Although only a few

years have passed since the enactment of the Local Government Act 2002, the early indications are

that the prominence given to the participatory model of local democracy during the Review has not

resulted a significantly discernable change in the influence communities are having on the decisions

being made by local authorities. Indeed, surveys undertaken in the largest cities indicate that there

is an ongoing perception among citizens that the public does not have a large influence over council

decision-making.l26

While raised only obliquely during the Review, a different approach to continued emphasis on

participatory mechanisms might be reform of council decision-making structures, as has been the

focus of recent reform in the United Kingdom. Under the Local Government Act 2000 (UK),

See sections 37K, and 223C, Local Government Act 1974.

See Quality of Life '01 in New Zealand's Eight Largest Cities (2001): Quality of Life '03 in New Zealand's Eight Largest
Ckies (2003): P McKinlay, "Local govemment's future - a scene of constant change", New Zealand Local Government
(August 2005); J Drage (ed), Empowering Communities? Representation and Participation in New Zealand's Local
Govemment (2002). See also HMcKegg,Afective Participation: Citizen Involvement in Local Goventment Long-Term
Strategic Plarning (Thesis, Auckland University) (2005); H Cheung, Shall We Talk? Consultation, is it worth the efort?:
Research Sndy on consultation in local goventmentwith case study of ARC rates inuease (Research Reporg Auckland
University) (2004).

t?{
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councils were requfued to move to an executive-based system (either with the council leader and a

cabinet acting as an executive authority, or with a directly-elected mayor; or with a mayor and

cabinet drawn directly from the councillors; or a mayor and council manager). Most councils are

using the council leader and cabinet option. The Executive, in whichever form, is held to account

by the remainder of the councillors acting in an 'Overview and Scrutiny firnction' calling the

Executive to account for their actions and for their future plans. Although a relatively new concept

within local govemment and still an under-developed part of local administration, the approach is

proving to be workable.t21 In a fuither development, the Health and Social Care Act 2001, Police

and Justice Act 2006 and a 2006 local government white paper 'strong and Prosperous

Communities'have set out a role for local government'Overview and Scrutiny' committees in

bringing about gteater local accountabiiity for a range of public sector organizations.l2s

3.s.2.s(b) Community Well-Being

It has been argued by a number of commentators that one of the key contrasts between the new Act

and the 1974 Act is that local government has now been given a clear objective to promote social,

economic, environmental and cultural well-being. l2e

Howevero is the contrast really so great? The Local Government Act 1974 did provide territorial

authorities with explicit powers along these lines. Section 598 gave powers to promote sermtrnib/

welfare:l30

"The council may, either singly or jointly with any other local authority or any other organisation or
group or body of persons (whether incorporated or not), undertake, promote, and encourage the
development of such services and facilities as it considers necessary in order to maintain and

See S Snape and F Taylor,,{ Hard Nut to Crack? Making Overview and Scrutiny ll/ork (Apnl2001), Institute of Local
Govemment Studies, School of Public Policy, University ofBirmingham.

See Part II 'Anangements with Respect to Executives, etc' , Local Government Act 2000 (UK). See also O{Tice of Deputy
Prime Minister (United Kingdom) Local Leadership - Local Choice (1999); Office of Deputy Prime Minister (United
Kingdom), New council constitulions: Guidance for English Authorities (2000); Department for Communities and Local
Govemment (United Kingdom), Strong and Prosperous Communities, (2006); Office of Deputy Prime Mhister (United
Kingdom). The Development of Ovemiew and Scrutiny in Local Government (September 2002); L Maer and M Sandford,
The Development of Scrutiny in the UK: A Review of Procedures and Practice (January 2004).

See Local Govemment New Zealand et al, The Local Government KnowHow Guide lo Goyernance 2002. Local
Government KnowHow Series, 19-22.

Section 598, Local Government Act 1974.

l19



promote the general well-being of the public and may promote or assist in promoting co-operation in
and co-ordination of welfare activities in the district ...":

while section 595 gave powers to promote public health and well-being:l3l

"A territorial authority may do all things necessary from time to time for the preservation of the
public health and well-being and for carrying into effect the provisions of the Health Act 1956 so far
as they apply to the district."

It is questionable whether tenitorial authorities had any lesser authority to promote community

well-being under the provisions of the 1974 Act than what they now have under the Local

Government Act 2002. Is the power to promote community welfare and public health and well-

being any lesser in scope than the power to promote the social, economic, environmental and

cultural well-being of communities?

One criticism of the 1974 Act was that the powers were disjointed and did not provide an overall

vision. However, the four 'well-beings' approach also raises a number of issues of interpretation.

Should, for example, each of the four aspects of well-being be considered separately or in an

integrated way?132 Should local authorities explicitly consider the trade-offs between the four

aspects of well-being when making a decision as opposed to this being implicit within the concept

of general well-being? Should any of the well-beings be prioritised over any of the others? Are

other aspects of well-being, such as recreation" health and education encompassed within the four

Section 595. Local Government Act I 971.

In terms of the four aspects of well-being, the following might be considered:

' The social element might include those factors that enable communities, hapu, individuals and their families to set
goals and achieve them - factors such as education, health, the suength of community networks and associations,
financial and personal security, rights and &eedoms and levels of eguity. But how might the issue of 'equity' affsct a
local authority's approach to rating and is there a link to the Local Government (Rating) Act 2002?

' The economic elernent might include factors relating to ttre capacity of the economy to generde the employment and
wealth necessary to provide many of the prc-requisites for social well-being, such as health services or environmental
well-being, such as wastewater treatment.

' The environmental element might include factors that relat€ ultimately to the capacity of the naturat envhonment to
support in a sustainable way, the activities that constitute community life. But how does this aspect link with the
requirements of the Resource Management Act I99l?

' The cultural element might include the shared beliefs, values, customs, behaviours and identities reflected through
language, sories, experienceg visual and performing arts, ceremonies and heritage.

Although argued primarily under the Reserves Act 1977, the recent decision n Gibbs v New Plymouth District Council
[2006] NZRMA 517, regarding a council decision to allow the continuation of leases of baches on recreation reserve land.
indicates the broad scope given to local authorities to promote a view of community well-being.
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well-beings? Does the concept of well-being entitle local authorities to make decisions based pwely

on moral grounds?I33

Another set of interpretative concerns in the 2002 Act surround the requirement to consider the

well-being of both present and funne generations. This phrase is fonnulated in different ways in

the 2002 Act. Section 10 speaks of the promotion of well-being "in the present and for the futurc",

while section 14 speaks of both "the interests of future as well as current communities" and "the

reasonably foreseeabie needs of future generations". Do these formulations have different

meanings? How- should a local authority consider the interests of future generations and what

priority should they have over present generations?l3a Although these issues of interpretation are a

concern, admittedly the explicit regard to be had for inter-generational equity is an advance over the

provisions of the 1974 Acl

A further issue with the 2002 drafting is that local authorities are only required to "promote" well-

being, rather than improve or achieve it. What level of action, what style of decision-making and

what kind of measurement will be required to meet the objective of promoting well-being

(compared, for example, to improving well-being)? The drafting of the provisions of 1974 Act

require local authorities to "undertake, promote and encourage the development of such services

and facilities as it considers necessary in order to maintain and promote the general well-being of

the public ..." and to "do all things necessary from time to time for the preservation of the public

health and well-being", which go a little fuither than the 2002 Act" but not markedly so.

This question was considered in R v Somerset County Council, ex parte Fewings and others fl995] I All ER 513, where
the Court considered a local authority decision to ban deer hunting on land it owned purely on moral grounds. The Court
decided that the words of section 120(l)(b) of the Local Govemment Act 1972 were not wide enough to pemtit a local
authority to take a decision about activities on its land which was based on fieestanding moral perceptions as opposed to an
objective judgment about what would conduce to the better management of the estate. The question has also been
considere4 although not directly, n JB International Ltd v Auckland City Council [2006] NZRMA 401 concerning the
validitv of the Auckland City Council Brothel Bylaw. where Heath J observed, aJ paras 92 and ll9 that Parliament's
intention was that the power to make bylaws regulating the location of brothels would be exercised on legal (not moral)
grounds. By contrast with these cases, the words in section t0 ofthe New Zealand Local Government Act 2002 are much
broader (particularly the concept of 'cultural wellbeing') and might possibly allow decisions to be made by local
authorities on moral grounds for the overall benefit of the community. It would also be expected that in New Zealud
significant deference would be given to ttre policy decisions of local authorities. as expressed in Wellington Ciqv Council v
Il/oolworths NZ Ltd (2')(1996) 2 NZLR 537 (CA).

E B Weiss, In Faimess to Future Generations: International Low, Common Panimony, and, Inter-Generational Equity
( r 988).
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An add on to the four well-beings in the 2002 Act is the requirement in section 14(h) to take a

sustainable development approach.l3s The term o'sustainable development" has been extensively

discussed elsewhere.136 Although there has been criticism of the use of the term because of

difficulties over its precise definition, and perhaps this was why "well-being" was preferred in the

2002 Act, equivalent concerns can be raised about the 'well-being' approach.l3T Some of the

advantages of using the term 'sustainable development' instead of the four well-beings is that the

term clearly incorporates concepts of intrinsic value and inter-agency collaboration.

There is a strong theme in the concept of sustainable development that account should be taken of
the likely views of affected parties that cannot speak for themselves (e.g. other species), whereas

the concept of community well-being appears to be sfiongly antluopocentric. Although this

It is worth noting here that a number of definitions of sustainable development exist in the Local Government Act 2002.
See. for example: section 3 - "promoting the social. economic, environmental. and culurral well-being"; section 5 -
"[community outcomes] ...current or future social, economic, environmental or cultural well-being"; section 5 -
"[significance] ... the current and future social, economic. environmental, or cultural well-being of the district or region";
section l0 - "promote the social, economic. environmental. and cultural well-being of communities. in the present and for
the future"; section 14 - "when making a decision, a local authorit-v should take account of - (i) the diversity of the
community, and the community's inter€sts, within its district or region: and (ii) the interests of future as well ,!s current
communities: and (iii) the likely impact of any decision on each aspect of well-being ..."; section 14 - "in taking a
sustainable development approach. a local authority should take into account- (i) the social. economic, and cultural well-
being of people and communities: and (ii) the need !o maintain and enhance the quality of the environment and (iii) the
reasonably foreseeable needs of future generationJ'; section 77 - *A local authority musl in the course of the decision-
making process ,.. assess ... the benefits and costs of each option in terms of the present and future social. economic,
environmental, and cultural well-being of the district or region ..."; section 9l - "The purposes of the identification of
community outcomes are - (b) to allow communities to discuss the relative importance and priorities of identified
outcomes to the present and future social, economic, environmental, and cultural well-being of the community".

World Commission on Environment and Development Our Common Funre (1987). See also the principles enunciated by
the Experts Group on Environmental Law. Experls Group on Environmental Law, of the World Commission on
Environment and Development, Environmental Protection and Sustainable Development - Legal Principles and
Recommendations (1986); ruCN. WWF & UNEP, World Consemation Strategt (1980); Goodland and Ledec Neoclassical
Economics and Principles of Sustainable Development (1987); D Pearce "Optimal Prices for Sustainable Development" in
D Coflard- Pearce. Ulph (eds). Economics. Growth and Sustainable Erwironmenrs (1988), 57-66; IUCN, UNEP & WWF
Caring for the Earth: A Strategt for Susninable Living (1991),4. From a New Zealand perspe ctive, see the discussion in
D Nolan (e.d) Environmenlal and Resource Management Law in Neo- Zealand (2005. 3* Ed), 83-94.

See the discussion in D Nolan (ed) Environmmtal and Resource Management Law in New Zealand (2005. 3'd Ed),
88-94. See ruCN, UNEP & WWF Caring for r:he Earth: A Strategltfor Sustainable Living (1991), 5:

"The term ["sustainable development"] has been criticised as ambiguous and open to a wide range of
interpretations, many of which are contradictory. The confusion has been czused because "sustainable
development', "sustainable growth". and "sustainable use" have been used interchangeably, as if their
meanings were the same. They are not "Sustainable growth" is a contradiction in terms: nothing physical
can grow indefinitely. "Sustainable use" is applicable only to renewable resourc€s: it means using them
at rates within their capacity for renewal.

"Sustainable development" ... [means]: improving the quality of human life while living within the
carrying capacity of supporting ecosystems.

A "zustainable economy" is the product of sustainable development. It maintains its naturat r€source
base. It can continue to develop by adapting, and through improvements in knowledge. organisation,
technical efficiency, and wisdom.

A "sustainable society" lives by [principles of zustainable living].
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criticism can be made of the provisions of the 1974 Act, almost equally, section 10(b) of the 2002

Act can be criticised as taking a predominantly anthropocentric approach. The promotion of
environmental well-being is for the benefit of communities, not the environment as such.l38

The integration of planning and service delivery firnctions is also an important feature of
sustainable development. Integrated management requires the sharing and co-ordination of the

values and inputs of a broad range of agencies and other interests when conceiving, designing and

implementing policies, programs or projects.l3e Any attempt to create a fully integrated

management system requires consideration at normative, strategic and operational levels.la0

Although integrated management does not feature in section l0 of the 2002 Act, principle (e) in

section 14 provides that local authorities should collaborate and co-operate with other local

authorities and bodies as they consider appropriate to promote or achieve their priorities and desired

outcomes, and make efficient use of resources. Section 598 of the 1974 Act, however, makes the

case even more forthrightly, providing that a council may, either singly or jointly with any other

local authority or any other organisation or group or body of persons, promote or assist in

promoting co-operation in and co-ordination of welfare activities in the district.

A further important component of integrated management is integration with other legislation. This

is perhaps the most complex element because significant areas of local government responsibility

relating to specific functions are contained in separate pieces of legislation.lot The objective of

From a New Zealand pgrspective. see the discussion in D Nolan (ed) Environmental and Resource Management Law in
New Zealand (2005, 3^ Ed). 6 and 92. and also J Caldwell, An Ecological Approach to Environmennl Law (1988); K
Bosselmann and Grinlinton, Environmental Law for a Sustainable Sociery (20021, Chapter 5; and S Curran. "The
Preservation of the Intrinsic: Ecosystem Valuation in New Zealand", 9 NZIEL (2005), 5l-89.

Mitchell, "The Evolution of Integrated Resource Management" in R Land (ed) Integrated Approaches to Resource
Planning and Management (1986), 13.

Sec Mitchell, "The Evolution of Integrated Resource Management" in R Land (ed\ Integrated Approaches to Resource
Planning and Management (1986), l3 and 14 (adapted from Smith and L Grairam, "Mechanisms for Public Participation at
a Normative Planning Level in Canada" (1982) 4 Canadian Public Policy 562). The normative level of management refers
o underlying value premises; objective identification; and high-level policy-making. Strategic management conc€rns
analysis of altemative goals and objectives; selection of means to attain these goals; and macro-planning within the
parameters of these normative elements. Operational management concerns practical plan implementation; iDtervention;
micro-planning; and operational decision-making.

It is also worth noting here the respective funciions of local govemment and the Envimnment Court in resource
management. ln llaitakere City Council v Brunel, High Court Aucklan4 CIV-20064044504, 19 December 2006,
Baagwanath J commented in his decision (at paragraph 28) about the broader functions and policy discretion of a
territorial local authority under the Local Govemment Act 2002 (sections 10-13), as agains the narrower jurisdiction of the
Environment Court.

Departnent of Intemal Affain. Statement of Policy Directionfor Review of Local Government Act, (November 2000). 4.
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integrated local government legislation is a goal yet to be achieved.la2 However, a missed

opportunity, from the perspective of the goal of sustainable development, was to better align the

objectives of the Local Government Act 2002 and the Resource Management Act 1991. Despite the

use of 'sustainable management' in the Resource Management Act, greater alignment might have

been achieved through the use of the term sustainable development in the Local Government Act

2002, than the four well-beings.ra3

The issue of integrated management has become particularly acute in the Auckland region.laa

Despite significant effort being dedicated over many years to grcater collaboration and co-operation

amongst the various local and cenhai govemment agencies involved, the Government finally passed

special legislation (the Local Government (Auckland) Amendment Act 2004) in order to improve the

integration of the Auckland regional land transport system with regional growth management.las

Section 40 of the Local Government (Auckland) Amendment Act 2004 requires that the growth

concept in the Auckland Regional Growth Snategy (being a sustainable development principled

document) be implemented through the regional and district plaming instruments under the

Resource Management Act l99l (being a sustainable management focused statute) together with

the directives in Schedule 5.ra6 The question remains whether this commendable attempr by the

Government to integrate a key aspect of Auckland's management will successfully achieve the joint

objectives of sustainable development and sustainable management?

142
D€partrnent of Intemal Affairs, Statement of Policy Directionfor Rniew of Local Government Acr, November (2000). 4.

See the discussion in D Nolan (ed) Environmental and Resource Management Law in New Zealand (2005.3'd Ed),88-94.
In prcferring the use of the term "sustainable management" as tlre central purpose of the Resource Management Act t99t
the Review Group on the Resource Management Bill stated: 'Apart from the constraints of Govemmenr policy, the review
group considers that the concept of 'Sustainable management' is appropriate for adoption as the principal purpose of the
Bill. One disadvantage of adopting the term "sustainable development' is that the conc€pt outlined in Our Common Future
embraces a very wide scope of matters including social inequities and global redistribution of wealth. It is inappropriate for
legislation of this kind to include such goals." See Report of the Review Groap on the Resource Management Bill
(Februar1' l99l), 6, para 3.3. See also S Curran, "Sustainable Management v Sustainable Development: The interface
between the Resource Management Act l99l and the Local Govemment Act 2002' (2004) 8 NZLEL,267.

See Regional Growth Forum,Transport and Land Use in the AucHand Region: Sunnary of Studies. l99l-1998 (1999): I
Carter, D Craig and S Matthewman (eds), Almighty AucHand (2004); J Dixon and A Dupuis, "Urtan Intensification in
Auckland, New Zealand: A Challenge forNew Urbanism", Housing Sndies, l8(3) (2003). 3 j3-368.

See sections 38, 39, 40 and Schedule 5, Local Government (AucHand) Anendment Act 2004.

See afso Auckland Regional Council, Local Government (Auckland) Amendment Act 2004, Resource Management Act
I99l: Changes to: Auckland Regional Policy Statement, AucHand District Plan - Isthmus, Franklin District Plan.
Manulrau District Plan, North Shore Ciav District Plan, Papakura Distict Plan, Rodne.v District Plan, Ilaitakere District
Plan (2005): and Auckland Regional Council, Local Government (Auckland) Amendment Act 2004, Resource Management
Act 1991: Section 32 reports for the changes to: Auckland Regional Polic.v Statement, Auckland District Phn - Isthmus,
FranHin District Plan. Manukau Disrict Phn. North Shore City Distict Plan, Papahtra Distict Plan, Rodney District
Plan, I{aitakpre Distict PIan (2005).
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Monitoring progress is another important aspect of sustainable development. A useful example of

this type of monitoring being undertaken by local authorities isthe 'Quality of Life 'project focused

on the largest cities in New Zealand and the resulting Quatity of Ltfe reports 2001 and 2003.147

Those reports conclude that there are significant gaps in the collection of quality of life statistics,

both locally and nationally: "No single agency collects all the data needed for this reporting. There

is a lack of consistent data collection and recording across govemment agencies and across

councils."lo8 Although whole-of-country monitoring or reporting takes place, as reflected in the

report Monitoring Progress Towards a Sustainable New Zealand',tae successful 'whole of country'

monitoring requires some consistency in the objectives being monitored. It is unhelpful that the

goal of the local government sector, to promote the four well-beings, differs from other

governmental agencies that have a sustainable development objective.

A significant technical difference that needs to be acknowledged benveen the 2002 and 1974

statutes is that in the Local Government Act 2002 the basis for decision-making flows from these

purpose and role statements. This means that decision-making is not only concerned with how

particular services or activities should be carried out (output delivery), but about ascertaining

overall priorities (desired outcomes) and deciding what to do about them (output identification) as

well as output delivery.l50 Tbe 1974 Act, by contrast did not have key purpose and role statements

that explicitly served as a guide to decision-making throughout the rest of the legislation.

Admittedly, the requirements of sections 37K,595 and 598 did not explicitly link together or link to

other obligations regarding overall decision-making in the 1974 Act. Nonethelesso from a practical

perspective, they gave territorial authorities considerable discretion to engage in a wide range of
activities that seem just as wide as those under the four well-beings.

See 'The Quality of Life Project' as an excellent example of this type of measurement of community progress. The Quality
of Life Project was established in 1999 to provide social. economic and environmental indicaors of qualilv of life in New
Zealand's six largest cities. It was initiated in response to growing pressures on urban communities, conc€rn about the
impacts of urbanisation and the effects of this on the well be ing of residents. See, in particular, the 2001 and 2003 Reports
from this Project See www.bigcities.eovlnz.

See Quality of Life '03 in New Zealand's Eight Largest Cities (2003), 162.

Statistics New Zealand. Monitoring Progress Toward a Sustainable New Zealand (20021.

See Local Govemment New Zealand The Local Governneil KnowHow Guide to Governance (2002), 19-22.

l4E
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3.6 Conclusions

Following a decade of turbulent 'minimalist-led' reforms, that began with a major restructuring and

ended with proposals to privatise water and roading, by 1999 the local govenrment sector was

desperately seeking a clear steer from central government about what it's role and purpose should

be. Consequently, a key objective for the Review of the Local Government Act 1974 was to achieve

a new statute that reflected a coherent overall strategy on local government.tt' The new Labour-

Alliance Government. following a more 'activist' policy line, wanted the new Local Govemment

Act to reflect a clear focus on local authorities as part of New Zealand's overall struchrre of
democratic government with their role being based on clearly articulated principles concerning the

community's rights for representation, leadership, participation, diversity, fairness and

accountability.tt' This chapter has sought to determine whether this policy obiective was met

through the Local Government Act 2002.

3.6.1 A Coherent Overall Strategt on Local Government

The New Zealand local government policy agenda has been largely influenced by two competing

coalitions, aptly identified as the 'minimalists' and the 'activists'.153 Th. main promoter of the

minimalist agenda has been the Local Government Forum, whose overall view is that the functions

of local authorities should be scaled back as far as possible.ts+ By contrast, the'activists',

particularly through Local Government New Zealand, have advocated that local authorities are far

more than just the providers of 'core' services, and should be acknowledged as the rightful leaders

See B Dollery and J Wallis, The Politieal Economy of Local Government - Leadership, Reform and Market Failure
(2001)' 196'220. See also Departrnent of Intemal Affairq Statement of Policy Direction for Review of Local Government
la, (November 2000,) at 2.

Departnent of Intemal Affairs, Statement of Policy Directionfor Review of Local Government Act, (November 2000). at 2.
See also the Report to the Cabinet Economic Development Committee. Policy Framework for Local Government and
Review of the Local Govemment Act (DEV (00) 40) ,24 Jaly 2000, 2.

The concept of competing minimalist and activist agendas was developed b,r, B Dollery and J Wallis. See B Dollery and J
Wallis, Ile Political Economy of Local Government - Leadership, Reform and Market Failure (2001), Chapter 7, 196-
220.

See New Zealand Business Roundtable, Local Government in New Zealand: An overview of economic andfnancial issues
(1995); Local Government Forum, Refocusing the Role of Local Government (1999), 56: Ken. Toward More Elficient and
Democratic Loeal Government (1999). Also see the website of the New Zealand Business Roundtable -
htto://www.nzbr.org.nzlindex. aso
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in community govemance.tss These competing visions have made it difficult to establish a stable

long term coherent strategy for local government, particularly as 'right' leaning political parties

have supported a minimalist approach, while those on the'left' have followed an activist line.

Rather than allowing these competing agendas to continue to destabilise the sector, the answer lies

in New Zealand adopting an international standard. Several international declarations and a

European Convention - the European Charter of Local Self-Government 1985 have been adopted,

setting out internationally recognised principles of local self-government.rs6 The preamble of the

European Charter, for example, declares that:157

a

a

local authorities are one of the main foundations of any democratic society;
it is at the local level, through the institution of local govemment, that the right of citizens to
participate in the conduct of public affairs can be most directly exercised;
the existence of local authorities with real responsibilities can provide an administration
which is both effective and close to the citizen;

' the safeguarding and reinforcement of local self-government secures the principles of
democracy and the decentralisation of power; and that

' this entails the existence of local authorities endowed with democratically constituted
decision-making bodies and possessing a wide degree of autonomy with regard to their
responsibilities, the ways and means by which those responsibilities are exercised and the
resources required for their fulfillment.

The Charter commits the parties to applying basic rules guaranteeing the political, administrative

and financial independence of local authorities.lsE

Although these instruments take an unashamedly 'activist' view of local government, their

importance in shaping the basic constitutional principles of local government law globally cannot

be denied. Forty-three countries, including the United Kingdom, have ratified the European

See B Dollery and J Wallis, The Political Economy of Local Government - Leadership, Reforn and Market Failure
(2001).212-215. See also P McKinlal,'Local Govemment Reform: What Was Ordered and What Has Been Delivered?'
(1994); P McKinlay, Public Ownership and the Community (1998); P McKinlay, Devolution: Partnership or Ad Hocism?
(1999); M Reid, "Local Govemment: Service Delivery or Govemance", Public Sector. (1994) l7(2),2-6: M Reid, '?
Local Govemment Perspective on Social Capital" in D Robinson (ed), Socral Capital and Polic-v Develapment (1997); M
Reid, "The Central-Local Govemment Relationship: The Need for a Framework?", Political Science, (1999) 5092), 164-
| 81.

See Intemational Union of Local Authorities, World-lt/ide Dechration on Local SelfGovernment, adopted by the IULA
Council, Rio de Janeiro (September 1985): European Charter of Local Self-Govetnment, ETS No. 122; International Union
of Local Authorities, World Wide Declaration of Local Self-Govemmenr, adopted by the IULA Council, Toronto, (June
1993); United Nations Centre for Human Settlements (HABITAT) and World Associations of Cities and Local Authoriries
Coordination (WACLAC), Towards a World Charter of Local Self-Governnent (Ma;v 1998).

See Explanatory Report, European Charter of Local Self-Government ETS No. 122.

See Explanatory Report. European Charter of Local Self-Governmerzt ETS No. 122.
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Charter.lse Although of European origin, the principles of the European Charter have universal

application and have largely been copied into the draft World Charter of Local Self-Government

lggg.t60

In an increasingly globalised world, particularly one where demonstrations of commitment to

democracy are now important. there is little choice but for New Zealand to take its lead in

developing national legislation from internationally accepted texts. The emergence of international

law that reaches down below the level of the state to local government, raises questions about

whether national governments are even entirely free to determine the legal framework within which

local authorities operate?l6l Arguably New Zealand is obliged to ensure that its local government

law complies with the principles espoused in these international instruments.

Nevertheless, local authorities can take the matter into their own hands by adopting the principles of

the European Charter as a matter of local 'foreign' policy-162

3.6.1 Section 3: The Purpose of the Act

Section 3 of the Local Government Act 2002 outlines the purpose of the Act and should therefore,

in summary, reflect a coherent overall strategy on local govemment. As noted earlier in this

chapter, section 3 states that the purpose of the Act is

"... to provide for democratic and effective local government that recognises the diversity of
New Zealand communities; and to that end, this Act -
(a) states the purpose of local government; and
(b) provides a framework and powers for local authorities to decide which activities they
undertake and the manner in which thev will undertake them: and

See European Charter of Local Self-Governmenl, ETS No. 122. Charts of signatures and ratifications at the following
address : www.conventions. coe.int.

United Nations Centre for Human Settlements (HABITAT) and World Associations of Cities and Local Authorities
Coordination (WACLAC), Towards a llorld Clwrter of Local Self-Government (May 1998). As noted by the Chairperson
guiding the development of the World Charter: "The need tbr the development of national laws and reguluions that clearly
specifo the role and responsibilities of local authorities vis-a-vx national Govemments and provide for effective
decentralisation and local democracy, taking into account the principles of autonomy. subsidiarity and proximity, was also
highlighted. In this context, it was suggested that the experience gained in the implementation of the European Charter of
Local Self-Govemment could be used as a basis for developing a global charter that would set out the key principles
underlying a sound constitutional or legal framework for a democratic local govemment system."

G Frug and D Barron, "lntemational Local Government Law", The Urban Lawyer 38(l) (2006), 1-2 auldat29.

See City of Bumside, Charter of Local self-Government in South Australia - Section I - Policy Manual. M Taggutt
"Globalisation, "Local" Forsign Policy and Administrative Law", in G Huscroft and M Taggart, Inside and Outside
Canadian Administrative Law: Essays in Honour of David Mullan (2006\

l6l
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(c) promotes the accountability of local authorities to their communities; and
(d) provides for local authorities to play a broad role in promoting the social, economic,
environmental, and cultural well-being of their communities, taking a sustainable development
approach."

The overall question whether section 3 reflects a coherent overall stategy on local government will

be addressed shortly, but it is worth noting here several deficiencies in section 3 as a statement of

the purpose of the Act.

The focus in section 3 is on the purpose of local government as well as the role and powers of local

authorities rather than the purpose of the statute itself. There are a number of significant Parts in the

Act, for instance, that are not mentioned in section 3, such as Parts 3, 4, 5,8, 9 and 10. Other major

statutes that are outside the scope of the Local Government Act 2002 (such as t}re Local Electoral

Act 2001 and the Local Authority (Rating) Act 2002) are not acknowledged, but are, nonetheless,

important elements of the local govenrment stiatutory framework. Section 3 also fails to mention

one of the initial objectives of the Review and what is arguably an important new purpose of the

Act, which is to 'clarifr local government's relationship with the Treaty of Waitangi'.

When a comparison is made between section 3 and similar provisions in the local government

statutes of some Australian States, there are some useful indications of what might be missing. In

particular, it is worth noting section 1.3 of the Western Australian Local Government Act 1995

which incorporates a set of key performance indicators by which to monitor the performance of the

stafute.

While offering a critical analysis of section 3 may be useful to a point, it is probably worth more to

venttue here that an analysis of the Local Government Act 2002 (including both the statute itself

and the background policy), suggests that the purpose of the Act is to provide for, and achieve:

local self-govemment which denotes the right and ability of local authorities to
regulate and manage a substantial share of public affairs under their own
responsibility and in the interests of their local community;
sufficiently flexible powers to enable local authorities to promote the sustainable
development of their communities;
more informed decision-making by local authorities through enhanced community
participation in decision-making and greater accountability of local authorities to their
communities;
clarification of local government's relationship with the Treaty of Waitangi; and
an overarching purpose for local government that guides interpretation of other local
govemment legislation (such as the Local Electoral Act 200I,the Local Government
(Rating) Act 2002,the Resource Management Act l99l,the Reserves Act 1977, etc)
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3.6.2 The Purpose of Local Government and Local Authorities

Section 10 of the Local Government Ad 20A2 outlines the purpose of local government and, as with

section 3, should contribute to a coherent overall strategy on local government. Section 10 states

that:

The purpose of local govemment is -
(a) to enable democratic local decision-making and action by, and on behalf of,

communities;and
(b) to promote the social, economic, environmental and cultural well-being of

communities, in the present, and for the future.

The phrases used in section l0 were altered only slightly over the course of policy development for

the Review indicating that the Government was reasonably satisfied that they gave an appropriate

description of the purpose of local government.163

It was disappointing at best, and possibly misleading, that no comparative analysis was offered of
section 37K or indeed sections 595 and 598 of the Local Government Act 1974. These sections and,

in particular, section 37K would have offered Cabinet Ministers a useful contrast to section 10.

There is, for instance, an emphasis in section 37K on New Zealand consisting of different

communities or'communities of interest'that is lacking from section 10. In additiorl section 37K

highlights the importance of efficiency and effectiveness as well as effective participation by local

people in local govenrment that again is not captured in section 10. Although section 10 might be

inferior to section 37K in describing the role of local authorities in local community democracy, it

advances beyond section 37K by promoting social, economic, environmental and cultural well-

being. This gives local authorities a powerflrl sense of a vision or outcome to be achieved that is

only at best implied by section 37K.

It is also disappointing that little international comparative analysis was rurdertaken or referred to

during the Review. Both Australia and the United Kingdom offered rich opportunities for

comparisons to be made. From the Australian perspective, a question arises whether New Zealand

might benefit from a clearer description of the respective roles of central and local government

Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106). l7 May 2001,4.
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through adopting an indicative list of functions for local government. While no explicit reference

was made during the New Zealand Review to the approach being taken in the United Kingdom or in

Scotland, the fact that the final statutes of all three jurisdictions use very similar drafting (the

'promotion of well-being') suggests some comparison was made. Arguably, while the adoption by

New Zealand of the phrase used in the United Kingdom should have been made more explicit

during the Review, nonetheless, this now offers very useful opportunities for comparisons to be

made.

3.6.3 The Principles Relating to Local Government

Section 14 of the Local Government Act 2002 outlines a set of principles intended to guide local

authorities in performing their role. These have been noted earlier in this chapter.

While the concept of a set of guiding principles follows a similar approach to that of section 233C

of the Local Government Act 1974, section 14 only encourages local authorities to act in accordance

with the principles and is not mandatory. Moreover, a number of the principles outlined in section

14 are reinforced by further mandatory requirements in later sections of the Act, although often the

specific drafting is different. The declaratory rather than mandatory nature of the principles in

section 14 would suggest that local authorities could overlook them, while seeking to comply with

the later mandatory sections. One commentator argues that when read together these principles

appear repetitive, unnecessarily specific, and indicate a lack of confidence in the ability of local

authorities to take into account relevant matters when exercising rational judgment in a reasonable

manner.l6o

3.6.3 Community Democracy and Community lltell-Being

Section 10, in particular, emphasises the two themes of 'community democracy' and 'community

well-being'.

From a cortmunity democracy perspective, while accepting that councils will ultimately make

decisions through their elected representatives, the Local Government Act 2002 places more

emphasis on participatory democracy.

Auckland City Council, Submission to the Local Govemment Bill 2001 (2001)8.
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But is the Local Government Act 2002 vastly superior to the 1974 Act in advancing the model of
participatory democracy? Arguably it isn't. The purpose and principles of participatory democracy

set out, particularly in sections 37K and 223C of the 1974 Act, require local authorities to meet

standards similar to, if not higher tharq those set out in the headline purpose and principles of the

Local Government Act 2002.It also appears to be the case that, in practice, despite the importance

given to the participatory model during the Review, local authorities do not see themselves as

having to make vast changes to their current participatory practices.'65 Moreover, the problem of

responsiveness to sslrynunities may not lie with the participatory model, but with council decision-

making structures. In the United Kingdom, councils have been required to move to an executive-

based system, where the Executive is held to account by the remainder of the councillors for their

actions and future plans.l66 This approach deserves careful consideration in New Zealand,.

One of the contrasts between the Local Government Act 2002 and the 1974 Act is that the mandate

to promote community well-being is now right up front in the opening sections of the Act. Again" a

number of commentators have hailed this as a new development. But are these powers in the 2002

Act really so different from those of the Local Government Act 1974? Was the power to promote

gsmntrnib/ welfare and public health and well-being really any lesser in scope than the power to

promote the social, economico environmental and cultural well-being of communities? There are

some further questions about precisely how the phrase "to promote the social, economic,

environmental and cultural well-being of communities, in the present, and for the future" should be

interpreted, particularly when compared with the concept of "sustainable development". The four

well-beings approach is anthropocentic rather than eco-centric, it suggests that decision-making

should be disintegrated into the four silos of social, economic, environmental and cultural well-

being rather than being integrated and misses an opportunity of closer aiignment with the concept of

9ee Quality of Life '01 in New Zealand's Eight Largest Cities Q00l); Quality of Ltfe '03 in New Zealand's Eight Largest
Cities (2003): P McKinlay, "Local govemment's future - a scene of constant change", New Zealand Locol Government
(August 2005); J Drage (ed), Empowering Communities? Representation and Participation in New Zealand's Local
Government (2002). See also H McKegg, Afective Participation: Citizen Involvement in Local Government Long-Term
Snategic Planning (Thesig Auckland Univenity) (2005); H Cheung, Shall We Talk? Consultation, is it worth the efort? :
Research Study on consultation in local governmentwith case srudy of ARC rates increase (Research Report" Auckland
University) (2004).

See Part II 'Arrangements witlt Respect to Executives, etc' , Local Government Act 2000 (UK). See also Oftice of Deputy
Prime Minister (United Kingdom) Local Leadership - Local Choice (1999): Office of Deputy Prime Minister (United
Kingdom). New council constitutions: Guidance for English Authorities (2000); Department for Communities and Local
Government (United Kingdom), Stong and P rosperous Communities, (2006)
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sustainable management in the Resource Management Act lggl.t67 Taking a sustainable

development approach will also require active monitoring of decisions and progress towards

outcomes. It may have been simpler, however, to have used the term 'sustainable development'

rather than well-beine.

While section 10 emphasises community democracy and well-being, arguably these themes do not

in the end adequately capture the nature of the role or purpose of local government. In particular,

section 10 does not incorporate a sense that local authorities are accepted as one of the main

foundations of democracy in New Zealand and this principle continues to underpin the Local

Government Act 2002. Although section 10 speaks of enabling "democratic local decision-making

and action by, and on behalf of communities", local self-government goes beyond involvement in

decision-making and provides rights for the community to be involved in the conduct of the affairs

of their local authorities. Although the 2002 Act provides for the ongoing existence of local

authorities, giving them expanded responsibilities and an effective local administrative role, section

l0 does not clearly articulate this. Moreover, while the new statute preserves the existence of local

authorities endowed with democratically constituted decision-making bodies and possessing a wide

degree of autonomy as well as the ways and means by which their responsibilities can be exercised

and resources for their fulfilment provided for, this is not expressed in section 10. Furthermore,

there is no mention that the 2002 Act safeguards the concept of local self-government, including the

principles of democracy and the decentalisation of governmental power withinNew Zealand.

Finally, the inconsistency in terminology used between sections 3 and 10 appears to raise

unnecessary difficulties for interpretation (especially as the purpose of local govemment and role of
local authorities overlap and blur the distinction between them), although some commentators have

The integration of sustainable development across legislation is supported by section 13 of the Local Government Act
2002. Section 13 provides that: "Sections l0 and l2(2) apply to a local authorit-v performing a function under another
snacunent to the extent that the application of those provisions is not inconsistent with the other enacunent."

As noted by one commentator: "[Section 13] makes it clear that the breadth of the reform intended by the enacfnent of s 12
applies to all functions of local authorities under any enacunent The limitation in respect of consistency with other Acts is
a statutory confirmation of the usual maxim of statutory interpretalion that general words do not derogate from specifrc
provisions, so that the broad provisions of ss l0 and l2(2) must be read as subj€ct to any inconsistent legislation that
addresses a paticular function or activity." See Brookers, Local Govemment Law in New Zealand, LGl3.0l. The extsnt to
which section 13 is recognised by local authorities in the administration of other enactrnents has yet to be evaluated. One
recent case where the section l0 purpose could have been of assistance is Grlbs v New Plryouth District CouncilHC.
New Plymouth, CIV 2004443-115, 15 March 2006, Health J" which related to adecision whetherto extend leases of
baches on reserve land.. Although the intent of the Reserves Act 1977 was considered, no mention was made in the
judgment of the supportive intent or purpose under section l0 through section 13 of the Local Government Act 2002.
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suggested that both of these sections should be read together as representing the overall purpose of

local govemment.l6s Nonetheless, as noted by one commentator:l6e

"The purpose of local authorities, set out in [section I l and section l0] endeavours to take one
aspect of council administration. The focus appears to be on process or procedure, which will
result in the council making decisions on behalf of the community to promote and action, the
"social, economic, environmental, and cultural well-being of the community in the present and

for thefuture". This very broad prescription needs to be read in the context of [section 3] ...
Whether or not [section 10] is satisfactory in its present form could give rise to endless
submissions, revision, and debate. The focus on decision-making perhaps sidesteps the real
purpose of local authorities to actively carry out functions (consequent upon decisions), which
promote the well being of the region and communities. The purpose could be bener related to
the criteria given to the Local Government Commission in preparing a reorganisation plan."

As suggested above. with regard to section 3, while offering a critical analysis of section l0 may be

useful to a point, it is probably worth more to venture here that the purpose of local govemment in

New Zealand is:

to provide for local self-government, which denotes the right and ability of local
authorities to regulate and manage a substantial share of public affairs under their own
responsibility and in the interests of their local community;
to provide for the good government of districts or regions, reflecting the diverse needs
of communities;
to facilitate and make decisions by and on behalf of communities through enhanced
comm unity parti cipati on and greater accountabi I ity ;
to facilitate participation by Maori in decision-making in order to recognise and
respect the Crown's responsibilities to take appropriate account of the principles of
the Treaty of Waitangi; and

See Brookers, Local Government Law in New Zeahnd, LG 10.01. See also K Palmer, Submission on the Local
Government Bill 2001 (February 2002), 4: "Srictly speaking. local govemment refers to govemance of the polity of
electors and inhabitants in the district or rcgion, whereas the "local authority" refers to the body corporate ofthe council.
which administers the powers, effectively on behalf of the inhabitane. But the distinction is worth maintaining. as in many
respects. the councils will in practice on policy issues operate on a basis of unanimous or majority decisions, and the
overall view of the electors will not necessarily be reflected in the council decisions."

It might be useful to note the observations of Greig J of the High Court, where with regard to section 5 of the Resource
Management Act 199 I , he stated that the Parts of an Act rvhich address the purpose and principles of the legislation should
be interpreted in a broad and general way:

"This Part of the Act express€s in ordinary words of wide meaning the overall purposes and principles of the Act. lt
is nol I think a part of the Act which should be zubjected to strict rules and principles of satutory constuction which
aim to extract a precise and unique meaning from the words used. There is a deliberate openness about the language.
its meanings and its connotations which I think is intended to allow the application of policy in ageneral and broad
way."

Greig J in NZ Rail v Marlborough Disrrict Council [994] NZRMA 70 at 86.

K Palmer, Submission on the Local Government Bill 2001( February 2002),6. See also Auckland City Council. Submission
to the Local Govemment Bill 2001 (2002), 7: "The [Auckland City Council] has concems that [section t0] does not fully
capture the full role of local authorities, particularly their role as service providers. The focus on decision-making
somewhat overlooks that a key purpose of local authorities to actively carry out functions (consequent upon decisions)
which promote well being of the region and communities. [Section l0] should be amended to include clear statement of
purpose for local authorities that relates to service provision."

r69
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' to provide efficient and effective services and facilities that promote the sustainable
development of districts or regions.

In conclusion, the purpose sections of the Local Government Act 2002 fall short of articulating a

coherent overall strategy on local government.
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Chapter 4 - A More Broadly Empowering Legislative Framework

4.1 Introduction

The second objective of the Review was to achieve a new statute that involved a move to a more

broadly empowering legislative framework under which local authorities could meet the needs of
their communities.r

Local authorities in New Zealand are established by and gain their powers from statute. Local

government legislation, from general Public Acts to specific Local Acts, has typically set out these

powers in some detail. But as New Zealand has urbanised and the role of local government has

become more broad-ranging, Iocal authorities have required a more flexible and empowering

legislative framework to work within. In particularo many advocates of a broader role for local

government have called on central government to grant local authorities a so-called 'power of
general competence'.

During the last term of the 4n Labour Government (1937-1989) extensive policy analysis was

undertaken to develop an understanding of what a 'power of general competence' might involve.

But Labour lost the 1990 general election and advocacy for a power of general competence

generally fell to the wayside as issues of 'efficiency' and 'effectiveness' took cenhal position in

terms of local govemment policy reform.

With the formation of the Labour-Alliance Government in 1999, however, the concept of a power of
general competence as part of an overall review and reform of the Local Government Act 1974 was

again elevated to a prominent position.2

Deparrnent of Intemal Affairs. Statement of Policy Directionfor Review of Local Government Acr, (November 2000) at 2.

See Labour Party, Labour on Local Government. Policy Docament of the New Zealand Labour Parry, (October 1999).
Also see Alliance Party, Alliance Policy on Local Government (1999).
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The primary concern of advocates of a 'power of general competence' was to provide a sufficiently

flexible and empowering legislative frarnework to enable local government to take on a more

significant role in the overall govenunce of New Zealand. As Cabinet stated at the outset of the

Review of the Local Government Act 1974:3

"The Government is seeking a less prescriptive, more flexible and empowering legislative
framework for local government, including a possible "power of general competence".

But there have also been critics, concemed that a 'power of general competence' would encourage

local authorities to detrimentally expand their role further into the domain of the private sector,

encourage greater levels of revenue gathering and promote fi:rther regulatory activities.a The Local

Government Forum, for instance, argued that:s

"The proposals to broaden the purpose of local authorities and to confer on them a power of
general competence ... are a threat to individual liberty and would reduce certainty and thereby
raise transaction costs."

This chapter considers the second objective of the Review and especially those sections of the Local

Government Act 2002 concerning the status and powers of local authorities and the coordination of

responsibilities between regional councils and territorial authorities. The chapter questions whether,

in fact, a power of general competence was granted to local authorities or indeed any significantly

gteater powers than they had under the Local Government Act 1974? In addition, the concerns

raised that there would be overlap and duplication of activities by granting both regional councils

and tenitorial authorities the same purpose and powers are also addressed.

By way of background, this chapter also canvasses how the concept of a power of general

competence was promoted during the last term of the 4& Labour Government from 1987 to 1989.

See Report to the Cabinet Economic Development Committee, Polic,v Frameworkfor Local Govemment and Review of the
Local Government Act (DE\,l (00) 40), 24 luly 2000; Minute of the Cabinet Economic Development Committee (DEV (00)
M r7/2).26 July 2000.

See Local Govemment Forum, Submrssion on the Review of the Local Covernment Act i 974 (August 2001) l8-23.

Locaf Govemment Forum. Submission on the Review of the Local Governmen! Act 1974 (August2O0l) 18.
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4.2 The 4th Labour Government (1984-1989) and the 'Power of General Competence'

Prior to 1999, active promotion of a power of general competence took place mainly during the last

term of the 4tr Labour Government (1987-1989) as part of the wider package of local government

reforms undertaken at that time.6

The concept became one of the main platforms of local government policy promoted by the Labour

Party for the 1987 general election. If re-elected, the Labour Party stated it would:7

"Further amend the Local Government Act subject to the findings of the working party on
General Powers of Competence, so that territorial local government can carry out the same
range of functions as other corporate bodies, subject only to the wishes of its electors ..."

The idea of a power of general competence was not, however, totally new and had been the subject

of some discussion for several years prior to l987.It appears to have been promoted for the first

time during a presentation made by the then Deputy Prime Minister, the Hon. Geoffrey Palmer, in

April 1985 at the Conference of the Municipal Association. The conference proceedings record the

Deputy Prime Minister as saying:8

"That from a legislative point of view, the Local Government Act had always struck him as
particularly diffrcult, and that it being the longest statute in the statute book, he felt it could be
draughted in about seven pages, if it was done on another principle. Instead of saying, with
great particularity, all the things that local government could do, and not letting it do anything
else, if the opposite principle were adopted, it would be a simple matter to draught, and be a
great deal more flexible."

The suggestion was reported as being greeted by overwhelming support from the conference

delesates.e

For a brief discussion of the history of the promotion of a power of general competence in New Zealand. see R Jansen,
"Local govemment and the power of general competence", in C James (ed), Building the Constintion (2000) 2; and Chen
& Palmer, Reform of Local Government - A Power of General Competence (1998) l8-27.

Labour Party, I 987 Labour Party Policy Docunent (1987) 61.

Municipaf Association of New Zealand (Inc.) Proceedings of the 72nd Conference of Delegates, Rotorua (16-19 April.
t985) at 8.

Municipal Association of New Zealand (lnc.). Proceedings of the 72nd Conference of Delegates. Rotorua (16-19 April,
1985) at 8.
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The theme of a power of general competence was publicly developed further by the then Minister

of Local Government, the Hon. Dr. Michael Bassett, in his opening address to the June 1986

conference of the New Zealand Counties Association. He linked the power of general competence

to a comprehensive review of local government and stated that:lo

"The introduction of such a general power of competence, or even a substantial move in that
direction, is undoubtedly in step with the overall direction of government policy, and that search
that we are engaged upon for a more flexible and efficient economy ... If we were to have such a
power, then it would substantially deregulate territorial local govemment."

The power of general competence was given f,rther public emphasis by Michael Bassett when he

addressed the April 1987 Conference of the Municipal Association. He made it clear that the

govemment was not considering a power of general competence as simply another addition to the

policy package, but as a "fundamental change in the legal and constitutional role of local

government."ll The Minister again drew attention to the importance of a power of general

competence in government's thinking drning his introduction to the debate on the second reading of
the Local Government Official Information and Meetings Bill on7 July 1987. There, he said: o'The

objectives of the Bill must also be considered in terms of the Government's medium-term goal of

establishing a power of general competence for territorial local government."l2

During the second term of the Labour Govemment, the concept of a power of general competence

received more intense consideration.l3 It was also seriously considered by the Territorial Local

Minister of Local Govemmen! the Hon. Dr M Bassett, "Speech Notes, Opening Addrcss to the June 1986 Conference of
the New Zealand Counties Association", cited in Department of Intemal Affairs, Towards a Power of General Competence
for Local Government in New Zealand, A Discussion Paper, (December 1987) 1.

Hon. Dr M Bassett, Minister of Local Govemment: "Speech Notes, Opening Address to the 1987 Conference of the New
Zealud Counties Association". Proceedings of the Sixty-Second Conference of Delegates (June 1987); "speech Notes.
Opening Address to the 1987 Conference of the Municipal Association of New Zealand (lncorporated)", Proceedings of
theSeventyFourthConferenceof Delegates (7-l0April, 1987). SeealsothereferenceinDepartmentof Intemal Affairs,
Towards a Power of General Competencefor Local Government in New Zealand., A Discussion PaperDecember (1987) 2.

Hansard(1987) 10251.

See Hon Dr M Bassel Minister of Local Government, ' A True Parnrership". New Zealand Local Government (Iuly 1987)
388. In ttris article. the Minister stated that:

"Together over the next three years Government and local authorities will be investigating the Power of General
Competence concept. In a sense all the other measures we have put in place to strengthen the accountability of
local govemment can be seen as laying the necessary groundwork for this exercise. This represen6 the most
exciting opportunity for local govemment in New Zealaul,d for many yean. If we are to proceed with the Power
of General Competence, it will be the culmination of our poliry and lead to a tnre partrrenhip between central
and local govemment."

See also tbe Submissions to this process, including the submissions of the New Zealand Local Government Association
lnc.. Reform of Local Govetnmeil, Statement of Principles (8 April, 1988) 4.

It
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Government Council in 1986-87 (which prepared and circulated a Background Paper on the topic)

as well as the New Zealand Local Government Association.ra

In 1987 the Government established a Working Party on a power of general competence that was

comprised largely of offrcials.ts The Terms of Reference of the Working Parry were outlined as

follows:16

"The government believes that the interests of the people of New Zealud witl be best served by
a more equal partnership between central and local govemment ... An important step towards
the objective of enablingtenitorialand regional authorities to play agreater role in meeting the
needs and wishes of the communities will be t}te removal of unnecessary restrictions on their
legal powers. The enactment of a power of general competence for such authorities has been
advocated as a means of empowering them to respond to such pressures in the most appropriate
way. The Working Party has been constituted to advise the govemment on the necessary
conditions [and] the implications of this concept."

Their workresulted in a comprehensive internal discussion paper completed in December 1987.17

Unfortunately, it seems that this work was not developed further until late 1989, due no doubt to the

Providing a power of general competence for local gove rnment had also been a Labour Party election pledge. As stated in
their 1987 Policy Documenl at 61, the Labour Party stated it would:

"Further amend the Local Govemment Act subject to the findings of the working party on general Powers of
Competence. so that territorial local govenrment can carry out the same range of functions as other corporate
bodies, subject only to the wishes of its electors ... "

See also F Thomas, "Generosity with Rope", New Zealand Local Governmenr (March 1988) 8.

See R Jansen. "Local Govemment and the Power of Ceneral Competence', in C James (ed) Building the Constitution
(2000)325 at327.

Preceding this work. there had been an undated and incomplete paper defining the issues involved in the implementation of
a power of general competence. See the reference to this Paper in Chen & Palmer, Reform of Local Government - A Power
of Genera I C ompetence (1998).

See Department of Intemal Affairs, Towards a Power of General Competence for Local Government in New Zealand
(1987).

See Department of Internal Affairs, Towards a Power of General Competence for Local Government in New Zealand
( I 987). ln the introduction to this Discussion Paper, at 3-4, it was noted that:

"The paper does not directly address the arguments for and against [a power of general competence (PGC)]; its
prime concern is with the meaning of the concept and its implications for local and central govemment" and the
general public in New Zealand.

The analysis begins, in section 2, with a definition of PGC, which is filled out in section 3 through a discussion
of possible altematives and variants. Next there is a discussion of what are probably the two most plausible
objections to PGC. Section 4 looks at whether local govemment has the capacity to handle PGC, and section 5

considers the possibility of an increased role for the courts. In defining PGC and in meeting those objections, the
conclusion is reached that PGC has to be approached as a concept with very profound and far-reaching
imolications.
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more pressing structural reforms involving local government around this time. In December 1989

Cabinet received a Paper which recommended an approach to a power of general competence for

local government.rs The Cabinet Paper considered the existing tegal basis of local government in

New Zealand and the principle of ultra vires. The Paper then examined three options: a modified

stafus quo; a pure power of general competence; and a power of general competence over a

specified range of functions. The paper concluded in paragraphs 28 and 29 thaie

"lt is officials view that the introduction of a pure power of general competence for local
government ... would raise a number of legal and jurisdictional problems and a tendency for
local authorities to question the functions they have and the authority they have to carry them
out' The modified power of general competence ... would overcome these difficulties ...
Officials therefore consider that ... a power of competence over a specified range of functions,
would be the more desirable legal basis for local government in New Zealand. [This] could be
achieved by specif,ing the functions and objectives of a local authoritv, and declaring o'...a

Council has the power to do all things necessary or convenient to be done for or in connection
with the performance of its functions and to enable it to achieve its objectives." (Section 8(3) of
the Local Govemment Act in Victoria^ Ausralia)."

Despite the conclusions of the Officials Committee in 1989 that a power of general competence

should be given to local government, in the end no changes were made. The Minister felt that the

Government had run out of time to effect further zubstantive change, acknowledging, however, that

These are explored in the rest of the paper. Section 6 begins this quest by considering local govemment's
fundamental reasons fot existence. This line is continued in section 7 which looks at the purposes to which local
govemment's power ought to be applied, and in section 8. which examines the constitutional status of local
govemment. A major widening of local govemment's power places greater importance on local govemment's
accountabiliq,, and this is the subject of sections 9 and 10. The discussion then moves on to inter-govemmental
and administrative relationships in sections ll and 12. The implications of PGC for three key areas of local
govemment activity are the subject of sections 13 (regulatory powers), 14 (revenue) and 15 (commercial
activity).

ln one way or another, local government impinges on many aspects of society and issues in public life. It is not
possible in a paper of this nature to deal with these matters comprehensively. But two areas ar€ selected as being
of particular concern. Management of the environment is considered in section 16. and section 17 takes up issues
affecting ttre relationship between local govemment and the Maori people.

In the conclusion (section l8), some general comments are made on the importance of PGC in the broad policy
changes no affecting public administation and the economy."

DeparEnent of lntemal Affairs. Cabinet Paper to the Cabinet Committee on Reform of Local Government and Resource
Management Stautes (7 December 1989).

Departnent of Intemal Afairs, Cabinet Paper to the Cabinet Committee on Reform of Local Governmeil and Resource
Management Statutes (7 December 1989) 15.
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moving in this direction would complete the reform process.20 The Working Party was

disestabtished as a rezult of decisions taken on 17 December 1989.21

Labour lost the 1990 general election and was replaced by a National Government.

While questions relating to the functions of local government featured during the term of the

National and National-led Coalition Governments during the 1990s, the concept of a power of

general competence in terms of Government consideration generally lay dormant.

However, the local govemment sector itself did not let go of the concept. At its Annual Conference

in July 1996, Local Government New Zealand, as part of a discussion on 'Rewriting the Tablets'

considered the need for a power of general competence and again in the latter part of 1999 began to

actively renew its interest in this subject.2z

In particular, in 1998, the public law firm Chen & Palmer drafted a new Local Government Bill for

Auckland City Council preceded by an Introductory Paper on a power of general competence.

Rather than containing the "myriad collection of empowering provisions that are contained in the

current Act (including the power to install public clocks and sell firewood) ... [the Bill gave] local

authorities a power of general competence."23 The Bill and the Intoductory Paper that preceded it

were significant tools used in advocacy for the inclusion of a power of general competence in party

policy positions. The Bill reduced the Local Government Act 1974 to 106 sections covering the

structure of local government, the Local Government Commission, the role, powers, accountability

and administration of local authorities as well as local authority trading enterprises and

miscellaneous provisions. From the perspective of a power of general competence, the Bill

proposed three sections:

31. Separate legal personality - Local authorities are separate legal entities in their own right with
perpetual succession.

R Howell, P McDermott and V Forge, The Unfinished Reform of Local Covernment: The Legacy and the Prospect,
Occasional Papers in Local Government Studies, No. 3, Massey University (1995)2.

See R Jansen, New Zealand Local Government in the I 980s: Reform or Restructuring? PhD Thesis, University of Waikato
(1993)at 295-298.

Local Government New Zealand Setting the Agenda - Conference Papers, Annual Confercnce ( l 6-17 July 1996) 32.

See Auckland City Council,.Erplanatory Note, Proposed Local Government Btl/ (1998).
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I

32. Capacity and powers - Subject to this and any other Act, local authorities have, -
(1) Full capacity to carry on or undertake any activity, do any act, or enter into any transaction; and
(2) For the purposes of subsection (l) of this section, full rights, powers and privileges.

33. Purposes - (l) The purposes of local authorities are to provide, at the appropriate levels of local
govemment -
(a) Recognition of the existence of different communities in New Zealand;
(b) Recognition ofthe identities and values ofthose communities;
(c) Definition and enforcement of appropriate rights within those communities;
(d) Scope for communities to make choices between different kinds of local public facilities and
services;
(e) For the operation of trading undertakings of local authorities on a competitively neutral basis;
(f) For the delivery of appropriate facilities and services on behalf of central Govemment;
(g) Recognition of communities of interest;
(h) Forthe efflrcientand effective exercise of functions, duties, and powers of the components of local
government;
(i) For the effective participation of local persons in local government.

In her speech to the July 1999 Local Government New Zealand Conference, Helen Clark, then

Leader of the Opposition promised a Labour Government would review and reform the Local

Government Act 1974 and consider granting local authorities a power of general competence.24

Member of Parliament and soon to be Mayor of Auckland City Council, the Hon. Christine Fletcher

submitted a Bill seeking to make a minor amendment to the Local Government Act 1974

introducing a power of general competence.2s At around the same time, the Auckland Region

Mayoral Forum also promoted the idea of granting local government such a power.26

See Local Covemment N ew Zealud. Proceedings - Local Government New Zealand Conference, (12-14 July 1999) I I .

See Deparunent of lntemal Affain, Vote Local Governmefi BrieJing to the Incoming Ministbr of Local Government (1999)
I t.

See Auckland Region Mayoral Forum, Pre-General Election Statement (August 1999) and Statement to the Incoming
G ove m me nt (December 1 999 ).
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4.3 Policy Development under the Labour/Alliance Government (1999-2002)

The successful advocacy of these agents meant that the concept of a power of general competence

was elevated to a key place in the local government policies of both the Labour and Alliance parties

prior to the general election in1999.27 The Labour Parry policy stated that:28

"A key feature of the new legislation will be a power of general competence for local
authorities. There is a strong call for such a power from many in the local government sector,
including from the Auckland region's mayors ... In consultation with local govemment, Labour
will rewrite the Local Govemment Act to: enact a power of general competence for local
authorities ..."

The Alliance Party policy stated that:2e

"The Alliance will provide more flexibility in local govemment legislation by including the
power of general competence in the Local Govemment Act."

Despite commitrnent from two major political panies to enact a power of general competence, at

the Local Government New Zealand one-day seminar on the subject in November 1999, there was

division among participants about whether a power of general competence should be promoted so

actively.30

Following formation of the Labour-Alliance Government, officials of the Department of Internal

Affairs, in their Briefing to the Incoming Minister of Local Govemment, cautioned that:3r

See Labour Party, Labour on Loeal Government, Policy Document of the NewZealand Labour Par4r (October 1999).
Also see Alliance Party, Alliance Policy on Local Government (1999).

See Labour Pany, Labour on Local Goventment. Policy Dacument of the New Zealand Labour Par4, (October 1999). 3.
See also. Departrnent of Intemal Affairs" Vote Local Government - Briefing for Incoming Minister. 1999,13.

See Alliance Party, Alliance Policy on Local Government (1999).

See Local Government New Zealand, Memorandum to Participants (12 November 1999). See also SirGPalmer.
Reformtng Local Government: A Power of General Competence, Presentation Paper to the Workshop for Councils to
Discuss Recent lnitiatives to Replace the Cunent Local Govemment Act (28 October 1999). Here. at l, Sir G Palmer
states that:

"... lhere is a bigger constitutional question which underlies [my position]. This is the constitutional question
about whether Local Govemment has the powers that it should have and whether there are suitable frameworks
for Local Govemment to exercise its powers under. There is a sense in which New Zealand Local Government
should be liberated, to be inbued with greater constitutional significance, to enjoy greater autonomy but also
increased accountability."

Departrnent of Intemal Affairs. Briefng to the Incoming Minister of Local Governmenl @ecember 1999) I l.
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'oA 'power of general competence' would change the basis upon which local government's legal
powers operate. The doctrine of ultra vires would be set aside in favour of a powerto do things
not contrary to the general law of the land ... Such an innovation would involve a review of the
constitutional position of local government, and of local govemment's role and functions (and
thereby the constitutional position and role of central government).0'

During the frst part of 2000, several key speeches were made by the new Minister of Local

Government, the Hon Sandra Lee, where she sought to clarifu what the Government meant by a

power of general competence and how it might be applied.3' Due no doubt to the concerns raised

by her officials, division within the local govenment sector and the concerns raised at the Buitding

the Constitution conference, by July 2000 in her keynote address to the 2000 Local Government

New Zealand Conference, the Minister was more guarded" saying that:33

"The central question then is not whether the Local Government Act should be reformed, but
the nature of the powers that should replace it. lt is not my intention to pre-empt the review
process by attempting to outline, in any detail, what particular form the replacement Act should
take. I can however say that I agree with your President that the powers it contains should, in
general, be more enabling and empowering rather than just an updated version of the
prescription contained in the current legislation.

Transparency and accountability issues will invariably form an integral part of the review. With
power, of course, mustgo responsibility. If local authorities areto have greaterflexibility to act
on behalf of their communities we must be sure that the electors and ratepayers have the
capacity to involve themselves fully in the decision-making processes. The balance between
empowernent and accountability is critical."

The phrase "power of general competence" did not appear in her speech.

4.3.1 The July 2000 Cabinet Paper: Policy Frameworkfor Local Government and Review of
Local Government Act

The July Cabinet Paper titled: Policy Framework for Local Government and Review of the Local

Government Act also took the opportunity to explore some initial thoughts conceming the activities

and powers of local government:34

The most significant was Hon S Lee, Minister of Local Govemrnent, Keluote Address to Local Government New Zealand
Conference (10 July, 2000), Keynote Address to Local Government Communications Conference (30 March 2000), Speech
to Labour Local Govemment Sector Council (12May 2000), "lmplications of dealing with Maori land for local and
regional authorities" Speech to the Indigenous Land Resources Conference (26 May 2000).

See Hon S Lee. Minister of Local Govemment, Keynote Address to Local Govemment New Zealand Conference (10 July
2000).

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and Review of the
Local Government Ac! (DEV (00) 40),24 July 2000, 5; Minute of the Cabinet Economic Development Comminee (DEV
(00) M l7l2. 26 July 2000: and Cabinet Minute confirming the Economic Development Comminee Minuts (CAB (00) M
25nC.
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"Both the Labour and Alliance pre-election policies refer to the replacement of the LGA with a
more broadly empowering statute and to the enactment of a "power of general competence" for
local govemment. Neither policy, however, defined what was meant by a 'power of general
competence' or how it should be implemented. LGNZ now prefer to talk about 'empowerment'
rather than a 'power of general competence'. although this does not necessarily provide any
further direction on what is being sought."

The Paper considered the Chen & Palmer draft Local Government Bill prepared for Auckland City

Council but dismissed it as only an advocacy piece, rather than as a legitimate attempt at drafting a

statute. Again, the officials cautioned that:35

"A full power of general competence. which allows tenitorial authorities full control in
determining what activities they undertake and how they undertake those activities, would
impinge on Pariiament's sovereignty. A more limited form of general competence could limit
Parliament's ability to require local govemment to deliver new national frameworks and
standards (such as the Resource Management and Building Acts) where implementation is
required at the local level. It would also create the potential for conflict between regional
councils and territorial authorities as both forms of local government would be given the full
power of general competence and could pursue conflicting policies over the same communities.
Alternatively, neither form of local government may decide to undertake a pafticular activity
(such as libraries) and the Government may, by default, be exposed to the risk/expectation and
cost of delivering those activities to local communities. A power of general competence could
also facilitate local govemment undertaking activities that it can not cunently engage in, and for
which it has no communitv mandate."

The Cabinet Paper explored these concerns further and argued that the issues to be addressed in

developing a more broadly empowering legislative framework or power of general competence

could simply be separated into "what" and the "hof' questions. What activities should local

govemment undertake and how should it be able to undertake them.36

"While not attempting to define the precise framework for "what" local govemment could do, the
Cabinet Paper suggested that there were three broad classes of activities, namely: mandatory
activities (or those that local authorities should be required to undertake, such as those in the
Resource Management, Building and Civil Defence Acts); prohibited activities (or those that local

The Paper argued, at 3. that: "The policy framework for local govemment provides a means of facilitating across portfolio
co-ordination of poliry development thal impacts on local govemment. The poliry fiamework aims to promote a more
consistent approach to policy development. There is a risk that the criteria will not provide sufficient guidance for the
application of the policy framework to all policy initiatives. This is because an exhaustive analysis of current and potential
local government activities, powers and accountabilities is not able to be undertaken in the time available."

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Governmenr and Review of the
Local Govemment Act (DEV (00) 40), 24 July 2000, 6.

See Report to the Cabinet Economic Development iommittee, Policy Frameworkfor Local Government and Review of the
Local Govemment Act (DEY (00) 40), 24 July 2000, 6.
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authorities should be prohibited from undertaking, such as raising new forms of local taxation such
as GST); and discretionary activities (or those that local authorities should have discretion about
undertaking (such as the provision of libraries, recreational facilities and economic development
initiatives)."

The Cabinet Paper then raised concerns about what processes would be appropriate for attaining the

community mandate local authorities should obtain before undertaking these activities. If local

authorities were to carry out a wider set of functions what were the implications for the future

firnding and structure of iocal government? Would other sources of funding be required and greater

co-ordination or reorganisation to create more capable authorities? It also noted that there were

many activities which Ministers might have considered being part of the 'core' business of local

govemment, but which were, in fact, discretionary activities under tbe 1974 Act, such as the

provision of water, parks and reseryes. Some of these might need to become mandatory.3?

The Cabinet Paper also suggested that there were a range of powers that local authorities might be

permitted to have in order to undertake their activities, namely: a full power of general competence;

the powers of a natural person; and/or prescribed powers. However, the Paper did not elaborate on

what was meant by each of these.38

Although the July 2000 Cabinet Paper sought to focus on what was meant by a power of general

competence, in the end the Paper focused more on how to differentiate between mandatory,

prohibited and discretionary functions of local government. Unfortunately, it did not capture or

build on the policy analysis that had been undertaken in the 1980s and nor did it consider in any

detail the existing structure of the functions and powers of local authorities in the Local

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and Review of the
Local Government Act (DEY (00) 40),24 July 2000. 6-7.

See Report to the Cabinet Economic Development Committee. Policy Frameworkfor Local Government and Raniew of the
Local Government Act (DEY (00) 40),24 July 2000, 7.

This paper noted that a full power of general competence would be one that would permit local authorities to be free to
determine how they undertake their activities and accountabilities, including whether to use law-making powers. A power
of a natural person would be one that would permit local authorities to undertake activities by any lawful means available
to individuals or bodies corporate. while prescribed powers would permit local authorities to undertake activities only in a
particular manner.

The Paper assumed that for some activities, one of these powers may be more appropriate than another. The Paper also
raised questions conceming the appropriate degee of transparency and accountability for these powers and whether tlrere
might be areas of activity where a higher degree of prescription may remain appropriate. The Paper also argued that at 7
that: "lt could be tha different powers would be aligned to different classes of activiry. For example. tre powers associated
with mandatory activities could tend to be mor€ prescribed in the form of govemmental powers, while powers associated
with discretionary activities could tend io be more in the form of the power of a natural person."
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Government Act 1974. Moreover, the Paper did not identifu any implications arising from the

Treaty of Waitangi as a part of this initial discussion of a power of general competence.3e

4.3.2 September 2000 Cabinet Papers and the Statement of Policy Direction

A further session of work from officials between July and September 2000 resulted in three more

Cabinet Papers: Purpose and Principles; Defining the Activities of Local Government; and Powers,

Accountability, Governance and Funding.ao These formed the basis of the Government's Statement

of Policy Directionfor Review of Local Government Act.al

The Statement of Policy Direction 2000 identified a set of key policy objectives for a new Local

Government Act. The second objective stated that the new Act would involve a move to a more

broadly empowering legislative framework under which local authorities could meet the needs of

their communities.a2 In elaborating upon the objective, the document stated that:a3

"The historic approach to designing local government legislation has generally been a highly
"prescriptive" one which has sought to set out in considerable detail what local authorities can
do and how they can do it. This does not recognise either the diverse nature of our communities,
or the need for the legislation to provide local govemment with the flexibility to respond to
changing circumstances. The Government does not believe this approach is sustainable into the
2l$ Century.

The Government believes that more emphasis should be placed on ensuring that the local
authorities are responsive and accountable to the communities they represent, and on providing
greater scope for communities to make their own choices about what their local authorities do
and how they do it. This suggests that the range of activities local authorities can undertake
should be stated more broadly and flexibly in the legislation. This will also require a greater
focus on the design of rigorous decision-making and accountability processes, rather than
detailed statements about what local authorities can do and how."

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and Review of the
Local Government Acr (DEY (00) 40),24 July 2000.

See Report to the Cabinet Economic Development Committee. Review of the Local Government Act Paper One: Purpose
and Principles (DEV (00) 54): Report to the Cabinet Economic Development Committee. Review o.f the Local Government
Act: Paper Two: Defining the Activities of Local Govemment (DEV (00) 55); Report to the Cabinet Economic
Development Committee, Review of the Local Government Act: Paper Three: Powers, Accountability, Governance and
Funding(DEY (00) 56).

Deparrnent of Intemal Affain, Statement of Policy Direetionfor Review of Local Government Act, (November 2000).

Depafinent of Intemal Affairs Statement of Polic.v Direction for Review of Local Governnent Act, (November 2000). atz.
See Report to the Cabinet Economic Developrnent Committee, Review of the Local Government Act: Paper One: Purpose
and Principles (DEV (00) 54).2-3.

Deparfrnent of lnternal Affain, Statement of Polic,v Directionfor Review of Local Government lcl, (November 2000),2.
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The Statement of Policy Direction 2000 also sought to clarifu the Government's view of the

constitutional position of local governmen! no doubt reflecting the concerns that had taken place at

the Building the Constitution conference and the Geoffrey Palmer paper to the one-day October

1999 Local Government seminar:aa

"New Zealand does not have a written constitution which sets out the place of local
govemment. Some recent commentary on the reform of the local government law has identified
options involving fundamental constitutional reform to include recognition of the place of local
govemment. This is not proposed. The roles, responsibilities, powers and accountabilities of
local govemment will continue to be defined in legislation and enacted by Parliament. The
provisions of the legislation will continue to define both the powers of local authorities, and the
powers of Ministers in relation to local government."

Section 5 of the Statement of Policy Direction 2000 discussed the range of activities that local

government would be able to become involved in under a more broadly empowering legislative

framework. Following the conceptual framework developed in the earlier Cabinet Papers, it

categorised the activities of local government into mandatory (e.g local government roles in

national regulatory systems such as the Resource Management Act |ggl),4s prohibited (e.g.

activities undertaken by central govemment),46 and discretionary.aT The Statement of Policy

Deparrnent of Intemal Affairs. Statement of Policy Direction for Review of Local Governmen! lcr, (November 2000), 4.
See Report to the Cabinet Economic Development Comminee. Review oJ the Local Government Act: Paper One: Purpose
and Principles (DEV (00) 54), 5-6.

See Department of Intemal Affairs. Statement of Policy Directionfor Review of Local Government lcr, (November 2000)
at 8. The Statement of Policy Direction argued that there were activities that local authorities should still be required to
undertake, including local government roles in national regulatory systems such as those under the Resource Management
Act. the Biosecurity Act and the Building Act. See also Report to the Cabinet Economic Development Committee, Review
of the Local Government Act: Paper Two: Defning the Activities of Local Governmenr (DEV (00) 55).

See Department of Intemal Affairs, Statement of Poliqt Direction for Review of Local Goyemment Acl (November 2000),
at 8. The Statement argued thar there were a range of areas of govemment activitv that were appropriate ly matters of
national policy for central govemment and not local governmenl These included: national public goods (such as defence):
areas of national economic policy such as interest and exchange rate policy; conduct of New Zealand's intemational
relationships; direct income transfers among families and households through tlre taxation and benefit systems: exercise of
specific powers reserved for other public authorities such as the Police: and the role of principal funder o[ core social
services. See also Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper
Two: Defning the Activities of Local Government (DEV (00) 55).

See Department of Intemal Affain. Statement of Poliqt Dtrection for Review of Local Govemment Acr, (November 2000).
at 8-9. The Statement of Policy Direction then noted that this still left a potentially broad range of activities within which
local authorities could choose to be involved, including:

- the'traditional" areas oflocal authoritv focus in providing local public goods and senyices:
' a potential range ofsubsidiary roles in support ofsocial service providers, such as measures to ensure access by

communip to services; supporting other providers of social services (including central govemment agencies and
the voluntary sector) through grann, subsidised services or rates concessions: the provision of some specific
senices at less than full cost (such as zubsidisod public housing); co-ordination among social service deliverers
within a district and some aspects of decentralised delivery within national policies and funding anangements;

- measures to promote local economic development and
- local regulation.
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Direction 2000 noted that frrrther work would need to be undertaken to develop detailed proposals

on precisely which activities would fall into which categories (although this was never done). In

addition, a specific process for obtaining a community mandate to either enter into or withdraw

from significant activities was proposed.as

With regard to the powers of local authorities. the Statement on Policy Direction 2000 proposed to

reduce any fragmentation and unnecessary prescription in the way the powers would be provided

for in the new legislation. It also noted several factors relevant to the scope of these powers (e.g.

the powers should not be so vague and broad as to allow unreasonable intrusions on individual and

property rights)ae and also argued that for some filrctions, a degree of prescription would still be

necessary and desirable (e.g. regulatory functions).so

4.3.3 March-April 2001 Cabiner Papers

The Government proceeded with its plannsd timetable for the Review and considered another three

Cabinet Papers during the first few months of 2001: Key Relationship Issues: General

Empowerment of Local Authorities: Reorganisation and Central Government Interventions in Local

Government.5l

See also Report to the Cabinet Economic Development Committee. Review of the Local Covernment Act: Paper Two:
Defining the Activiries of Local Goyernment (DEV (00) 55).

See Department of Internal Affairs, Statement of Policy Direction for Review of Local Covernment Acr, (November 2000).
ar 10. See also Report to the Cabinet Economic Development Committee, Review of the Local Govemment Act: Paper
Two: DeJining the Activities of Local Government (DEV (00) 55).

See Department of Intemal Affairs, Statement of Poliqt Direction for Review of Local Government Act (November 2000),
at I l. These included factors so that the powers would be: commensurale with what is reasonably necessary to carr), out
the range of activities local authorities are to be able to undertake (fit for purpose); not so vague and broad as to allow
unreasonable intrusions on individual rights and property rights; be subject to appropriate rights of appeal and review:
provide an appropriate range ofchoices about how things are done in order to reflect diverse community aspirations and
preferences; and provide scope for joint action in partnership with other govemmental and non-governmental bodies. See
also Report to the Cabinet Economic Development Committee, R*iew of the Local Government Act: Paper Three:
Powers, Accountability, Governance and Funding (DEV (00) 56).

See Department of Intemal Affairs. Sntement of Policy Directionfor Review of Local Governmen! Acr, (November 2000),
at I l. These activities include: those that require specialised mandating and accountability (including financial
management); regulatory activities (where a prime function of the law is to limit the powers of the regulator to encroach on
individual rights and property rights; and other specific activities where Parliament might wish the legislation to limit the
range of flexibility ttrat it would offer. See also Report o the Cabinet Economic Development Committee, Review of the
Local Government Act: Paper Three: Powers, Accountability, Governance and Funding (DEV (00) 56).

SeeReporttotheCabinetPolicyCommitter-,LoealGovernmentActReview:KeyRelationshiplssaes (POL(01)10),27
February 2001; Minute of the Cabinet Policy Committee (POL Min (01) 3/l; Minwe of Cabinet (CAB Min (01) 7/l I );
Report to the Cabinet Economic Development Committee,.Review of the Local Government Act - General Empowerment
ofLocalAuthorities @Ev (01)4),27Much200l;MinuteoftheCabinetEconomicDevelopmentCommitree(DEVMin
(01)3/l; Minuteof Cabinet(CAB Min(01) l0/la); ReporttotheCabinetEconomicDevelopmentCommittee, Review of
Local Govemment Act: Reorganisation and Central Government Intementions in Local Government (DEY (01) 16). 9

r50



The second Cabinet Paper. General Empowerment of Local Authorities, sought an 'in principle'

decision from Cabinet on the proposed design of the core general empowering provisions for local

authorities in the new Act. The Paper began by reflecting on the Labour and Alliance Party Policy

Statements concerning a power of general competence and then provided an overview of previous

Cabinet decisions.52

The Paper then asked three questions considered to be central to the design of the new Local

Governtnent Act: (l) What things are local authorities to be permitted to do, required to do, or

prohibited from doing; (2) What powers should they have in relation to the activities they are

permitted to do; and (3) What legislative provisions will best give effect to the desired answers to

the above questions? The Paper then provided a brief overview of what it described as the

naditional approach to the design of local government powers where 'olocal authorities should be

permitted to do only those things which legislation specifically empowers them to do, and only in

the manner which the legislation provides" and then listed several limitations of this approach:s3

"[the traditional approach to defining powers] does not readily accommodate diversity or allow
scope for flexible responses in changing circumstances; inhibits innovation by local authorities;
results in a complex and detailed statute which is unnecessarily costly for local authorities to work
under; generates insupportable demands on the time of Parliament through the ongoing need for
revision and amendment; may hinder joint action between central and local govemment; and risks
creating a climate where the law is devalued by being regarded as a set of ill-considered constraints
to be circumvented where necessary, rather than as a code of appropriate laws to be observed."

No evidence was offered to support these limitations, such as reference to exnmples or case studies.

The Paper then introduced the alternative approach of broad empowerment where "local authorities

should be pennitted to do things except to the extent that either cornmon law or [a] specific statute

specifically prohibits them from doing so.'os4 Again, the Paper did not provide any justification for

this alternative approach or evidence (for example, by way of reference to this approach in other

April 2001: Minute of the Cabinet Economic Development Committee (DEV Min (01) 5/3; Minure of Cabinet (CAB Min
(0r) l2l3).

See Report to the Cabinet Development Committee, Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 4),27 March 2001, 14.

See Reportto the Cabinet Development Committee, Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 4),27 Much 2001,4.

See Report to the Cabinet Development Committee. Review of the Local Governmenr Act: General Empowerment of Local
Authorities (DEV (01) 4),27 March 2001,4-5.
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jurisdictions), although it might be aszumed that they would be the reverse of the list of limitations

the Paper referred to.

Although acknowledgment was made of the fact that the Local Goyernment Act 1974 already

contained several broadly empowering provisions (in particular sections 595 and 597), it argued

that the impact of these broader provisions was a lot less than might be expected:ss

o'This is because they exist alongside more prescriptive provisions. These more prescriptive
provisions generally govern the "core" areas of local authority focus, and override the effect of the
general provisions in those areas. It is the more peripheral activities that are relatively broadly
empowered. The result is that local authorities have a degree of flexibility to take on additional
activities in some areas, but remain restricted in how they undertake their core responsibilities."

No mention was made of any other empowering provisions (such as section 2478), although the

Paper cautioned that in taking the alternative approach of broad empowennent, it would be

necessary to ensure that local authorities would be accountable to their communities; that local

decisions would not have major impacts beyond the districts where they were made; and that co-

operation rather than competition would be promoted. General empowerment was also to be

constrained within the boundaries of other legislation (such as the Resource Management Act

I99l), specified prohibited activities and provisions imposing accountability and governance

requirements. General empowennent would also not include powers to tax and/or regglate, but

these would be specified elsewhere in the legislation.s6 The Paper then provided a framework

diagram that clearly showed an intention that the statement of general empowennent would be

made subject to a statement of purpose for local government as well as the provisions of other

statutes, the Local Government Act itself and the general law. The diagram from the Cabinet Paper

is reproduced below.

See Report to the Cabinet Development Committee. Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 4), 27 March 2001, 5 (paras 14 and l5). The paper refen, in particular, to Part Vl[A (financial
management provisions), as well as sections 595 and 597, Local Government Act I974.

See Report to the Cabinet Development Committee Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 41,27 Marchz}0l,5-7 (paras 15-19). See Carter Holt Hantelt Ltd v North Shore City Council
[2006] NZLR 787 (bylaw powers do not include a power to tal().

Statement of the Purpose of Local Government

Statement of General Powers
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Statement that General Powers Subject to This and Other Acts

Limitine Provisions in Other Acts Limiting Provisions in LGA

Most Mandatory Responsibilities and
Rclles in National Regulatory Frameworks

(RMA-Building. Bio-securitv etc)

Funding and Most Electoral

General "Public Sector" Provisions

- Audit. Ombudsmen etc

Decision-making Processes and
Accountabil ity Requirements

Accountability

General RegulatoryiBylaw and Other

"Coercive" Provisions

Specific Provisions to Complete Definition
of Mandatory Responsibilities and

Prohibited Actions

lnterventions - Roles ofcentral
govemment in the system of local

Povemment

As the diagram shows, whatever broader empowennent local authorities would gain would be

tightly circumscribed by a set of limited provisions. At a relatively early stage of the Review,

broader empowerment was being outweighed by restrictive accountability. The Paper then

inroduced several options in a Table for the wording of the statement expressing general

empowerment. These were based on:

an Australian model of a power of general competence;

a 'powers of a natural person' form of words;

a 'full capacity and powers' form of words; or

a new set of words developed specifically for the new Local Government Act

That Table outlining the perceived advantages and disadvantages of each model is reproduced

below.

a

a

a

a
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Australian Model of "Power of General Competence"
e.g.
"Each council has the jurisdiction... to make local lawsfor, and otherwise ensure the good
rule and sovernment of its territorial unit."
. Consistentwith Coalition
t Would achieve broad empowerment Suggests general empowerment of

taxation and regulation as well as

activities and powers - This may
mislead by overstating the effect of

Precedent for such provision in Australian
State statutes

No precedent in New Zealand law -
uncertainty as to possible judicial

. Some Australia Courts have
int erpr et e d s uc h pr ovi s ions
s ur pri s in gly n ar r ow h,.

Powers of Natural Person
e.g.
"... " ... a Council shall have:
(a) The rights, powers and privileges of a natural person; and

The oower to do anvthinp it is authorised to do bv or under this ... Act' ..."
. Consistent with Coalition Par

' Would achieve broad emDowerment

Precedentfor such provision in numerous
Nen- Zealand statutes.

. Generalll, used in NZfor statutory
bodies with tightly defned activities
(for which the powers are granted)
rather than bodies with scope to
choose a range of activities.

. Meaning in local authority context may
be unclear as it relies on an analogt -
local authorities are not "natural
persons". They can do some things
people can't and vice versa. There has
been some possibly unhelpful judicial
comment on this point in other
contexts.

Full Capacity and Powers
e.g.
"...a Council has:
(a) full capacity to undertake any activity or do any act, or enter into any transaction, and

lhe nurooses of fu). full rishts Dowers and orivilepes"
. Would achieve broad e

Precedentfor such provision in New Zealand
Iaw - s. 16 Companies Act 1993

Possible isszes of "perception" and
interpretation because ofprior use in
Companies legislation - may be seen

as implying a more general analogt
between local authorities and

Potentially a more direction statement of
what is intended by "broad empowerment"
than PGC or PNP. Lack of substantial
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litigation on interpretation in Companies Act
context suggest it is reasonably
understandable.

A New Set of Words
e.g.
" ...a Council has full rights and privileges to undertake any activity, do any act, or enter into
anv transaction."
. Consistent with Coalition Pmtv nolicies
. Would achieve broad emDov,erment
. Opportunit.vfor Act to simply use words that

" say what it means " .

. There v,ould be no basis for judging
possib le judicial interpretation of a
totally new set of words, because of
the lack of precedent.

' Potentially a more direct statement of what
is intended bv "broad empowerment" than
PGC or PNP. Could avoid the possible
disadvantages of too direct an association
with wordins used in Comnanies law.

4.3.3.1 The Austalian Model of a Power of General Competence

While the Cabinet Paper indicated that it was considering an Australian model of a power of
general competence, in fact, only section 25 of the Queensland Local Government Act 1993 (QId)

was specifically considered. All of the other states of Australia have local government statutes and

these differ somewhat from the approach used in Queensland. While the Cabinet Paper offered

three straightforward advantages for using an 'Australian' model, the Paper also noted three rather

more complex disadvantages. In particular, the Paper argued that the 'Australian' model "suggests

general empowerment of taxation and regulation as well as activities and powers [and that] [t]his

may mislead by overstating the effect of current proposals" and that "[s]ome Aushalian Courts have

interpreted such provisions surprisingly narrowly." In fact. section 25 of the Local Government Act

1993 (Qld) does not empower local government in Queensland to exercise general taxation or

regulation powers as suggested in the Cabinet Paper. Moreover, while the judiciary in Queensland

have interpreted some aspects of the Local Government Act 1993 (Qld) narrowly, courts in other

States have taken a broader approach to empowering phrases in their local government legislation.

This advice given in the Cabinet Paper regarding the 'Australian' model discounted a more

appropriate examination by Cabinet of the Australian approach to a power of general competence.
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Of note was the rather unhelpful comment at the end of the Cabinet Paper from the Ministry of

Transport, based again on a misunderstanding of the Australian situation, which stated that:57

"The Ministry of Transpotl does not support the option in Recommendation 5(A), the
"Australian Model of "Power of General Competence'n. Granting local authorities wide powers
to regulate and raise revenue presents considerable risk to the pursuit of the Covernment's
transport policy objectives. The Minisrry of Transport also notes that this option is contrary to
Cabinet's previous decision as outlined in Recommendation 3, that the broad general powers to
be granted to local authorities will exclude coercive (including taxation and regulatory) powers.
The Ministry of Transport supports the other three options as being consistent with Cabinet's
previous decisions and will better progress the Government's policy objectives to grant local
authorities broad empowerment to engage in discretionary activities."

In terms of powers. it is not section 25, but actually sections 35 and 36 of the Local Government Act

1993 (Qld) that establish local authorities as bodies corporate. and grants them "all the powers of an

individual".ss It may have been more constructive to have focused on these sections of the

Queensland Statute or. indeed, also considered the approach taken in other States in Australia.

Overall, the approach taken to a 'power of general competence' in Australian State Local

Government Legislation offers a useful approach and was worthy of more analysis than offered in

the Cabinet Paper.

4.3.3.2 Powers of a Natural Person

With regard to the option of granting local authorities a power of a natural person, the Cabinet

Paper began by recognising that for a power of a natwal person to operate, local authorities would

need to be granted both a power of a natural person and other more specific powers. The Paper

argued that the disadvantages of this option were that this power was generally used in New

Zealand for statutory bodies with tightly defined activities (for which the powers are granted) rather

See Report to the Cabinet Development Committee. Review of the Local Governmeil Act: General Empowerment of Local
Authorities (DEV (01) 4\,27 Much200l,\2.

See section 35- Local Govemment Act 1993 (p/d) which provides that: 'i{ local Govemment - (a) is a body corporate with
perpetual succession; and (b) has a common seal; and (c) may sue and be sued in its name." Section 36. Local Government
Act 1993 (B/d) provides that:

( I ) A local government has, in the exercise of its jurisdiction. all the powers of an individual.
(2) A local govemment may, for example - (a) enter into contracts; and (b) acquire. hold. deat with and dispose of

propefiy: and (c) make charges for services and facilities it supplieq and (d) do other things necessary or
convenient to be done in the exercise of iS jurisdiction.

(3 ) A local govemment also has the powers given to it under this or another Act.
(4) A local government may exercise it powers inside and outside its territorial unit.
(5) A local government may exercise its powers outside the State and outside Australia.
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than bodies with scope to choose a range of activities.5e Moreover, the Paper argued that the

meaning in a local authority context may be unclear as it relies on an analogy (local authorities are

not 'natural persons' because they can do some things people cannot and vice versa) and the Paper

argued that there had been some unhelpful judicial comment on this poinl although it did not make

reference to any specific cases. Interestingly, no cofiunent was made about the common use of the

powers of a natural person approach in Australian State government legislation.60

A number of statutory authorities in New Zealand have been granted the powers of a natural personr including, for
example: the New Zealand Tourism Board (section 5, New Zealand Tourism Board Act l99l):the Civil Aviation Authority
(section 72D. Ctvil Aviation Act 1990\: the New Zealand Dairy Board (section 3A, Dairy Board Act I96l)'.theLand
Transport Safety Authority (section 196, Land Transport Act 1998); the Council of Legal Education (section 3lA, Law
Practitioners Act 1982); the Maritime Safety Authoritv of New Zealnd (section 433. Maritime Transport Act 1994); and
Transfund New Zealand (section 3E, Transit New Zealand Act 1989). Generally, these powen are expressed in the
following way (eg Infrastructure Auckland (section 707ZZJ(2). Local Government Act | 974 (repealed)):

( I ) Except as provided in this Act, the Authority shall have -
(a) The righs, powers and privileges of a natural person; and
(b) The power to do any thing it is authorised to do by or under -

(i) This Act or
(ii) Any other enactment; or
(iii) Any rule of law.

(2) The Authority shall not exercise any of its rights, powers or privileges except for the purpose of performing its
functions.

Although not undertaking activities as broad as local authorities. many of these entities have quite extensive functions, or at
leasl functions that would not be described as tightly defined. No evidence was offered in the Cabinet Paper to justif the
claim that the power of a natural person approach was deliberarely used in New Zealnd for statutory bodies with tightly
defined activities, However a cursory review of a number of statutory authorities would suggest that no particular approach
is uken.

With regard to the second two reasons offered for rejecting the concept of the powers of a natural person approach, it is
useful to note that the capacity of companies in New Zealnd was originally described as the "rights. powers and privileges
of a natural person" (section l5A, Companies Act I 95 5 (inserted in 1983)), but that this did change in response to judicial
criticism in Re Ahari Properties Ltd. See Fanar & Russell, Comparry Law and Securities Regulation in New Zealand
(1985) 65. See also G Shapira" "Uluavires not quite the end" 1985 NZLI,l24 at 126, who notes that:

"It must be assumed that the "rights, powers and privileges of a natural person" were intended to give the
company the fullest possible capacity. If so. the choice of words is questionable. The difference between
"rights" and'powers" is in jurisprudential debate. while the meaning of "privileges" in this context is
rather mysterious. Again, why the rinity, when "full capacity of a natural person" is so much simpler
and more effective?" and "The same word combination is used in the recent Australian reform of ultra
vires law. The source is apparently the Canada Business Corporations Act 1975, but note the difference;
"a corporation has the capacity, and zubject to this Act" the rights, powers and privileges of a natural
person*. (sl5(1)). That way makes it make more sense."

In 1993. section l5A was amended to provide companies with "[i]ull capacity to carry on or undertake any business or
activity, do any act or enter into any transaction: and ... full rights, powers. and privileges." (Section 16. Companies Act
1993). lt is significant to note that the replacement of the 'natural person' concapt as a model for company capaciry with
the concept of'full capacity to carry on or undertake any business or activity' was done because of the inherent differences
recognised between a company or corporation and a natural person. Put simply, there are some things a natural p€rson can
do that a company cannot See G Shapira "The Capacity Provisions of the Companies Bill", 1993 NZLJ 207; G Shapira-
"Ulua vires not quite the end", 1985 NZLI 124. See alsro Re Ahari Properties Ltd (1989) 4 NZCLC 64,885. at 223. where
Tompkins J noted. with regard to the power of a natural person:

"This case illustrates a problem that arises from the adoption by the legislatr.rre of the "natural person"
approach to the issue of ulfa vires. A natural person does not hold meetings at which other persons
attend and vote. So it does not necessarily follow from giving the company the rights, powers and
privileges of a natural penon, that the company has the power to give nonmembers the right to vote at its
meetings ... Mr Giora Shapira in his article entitled "Ultra Vires. Not quite the end. [985] NZLJ 124.
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4.3.3.3 Full Capaciqv and Powers

Concerning the option of full capacity and powers, the Cabinet Paper noted that this was taken from

section 16 of the Companies Act 1993. Although no corlment was made, this was also the

approach taken in the Chen & Palmer draft Bill for Auckland City Council. The Paper argued that

the advantages of this option were that it had a precedent in the Companies Act and that it was

potentially a more direct statement of what was intended by 'broad empowennent' than a power of

general competence or the power of a natural person. The Paper argued that a lack of substantial

litigation on the interpretation of section 16 of the Companies Act 1993 suggested that this phrase is

reasonably understood and accepted. However, there was a concern that using section 16 would

imply a more general analogy between local authorities and companies.

4.3.3.4 A New Set of Words

With regard to the option of a new set of words, the Cabinet Paper noted that this set of words

would achieve broad empowennent and be an opporfunity for the Act to simply use words that

meant what they said. The Paper argued that this would potentially be a more direct statement of
what was intended by 'broad empowernent' than a power of general competence or the power of a

natural person and could avoid the possible disadvantages of too direct an association with wording

used in the Companies Act 1993. As to possible disadvantages, the Paper only noted that there

would be no basis for judging possible judicial interpretation of a totally new set of words because

of the lack of any precedent. The 'new set of words' used in the Cabinet Paper were, however,

considers atp 126 the effect of[the powers ofa natural person as applied to companies under sec l5A of
the Companies Act 1955 (as amended)]. He observes that the analogy to a natural person does not
eliminate inherent differences. Even possessed wilh the rights etc now given by ttre AcL a company
cannot vote. wed or make a will. Conversely the natural person analogy does not deprive it of distinct
corporate powers which have no applicarion br an individual. The provision he suggests must be
interpreted mutat is mutandi."

However. in the case of New Zealand Kiwifruit Marketing Board v Beaumont and Others [19971 2 NZLR 5 t 6, conceming
the issue whether the New Zealand Kiwifruit Marketing Board had the power to market kiwifruit other than kiwifruit
grown in New Zealand, in the High CouG Elias J held that the provision conferring the Board with the powers of a natural
person did not allor,v' it to assume powers not confened on it simply because such powers might be useful to it in
accomplishing its functions. However. the Court of Appeal overturned ttre High Court judgment. finding that on the plain
words of the statule that the Board did have the powers of a natural person-. and a natural person could undoubtedly sell
kiwifruit overseas. The statute. in particular, s5A(4), did not limit the existence of that power, but only the exercise of that
power. to the purpose of performing the Board's functions. The general proposition to emerge from this case is that the
powers of a natural person conferred by statute are not in themselves limited by statoments, in the same legislation. of the
purpose and functions of the statutory body. However. the statutory body can only exercise the powers of a natural person
in pursuance of the functions which are set out in statute.
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substantially the same as those used in section 16 and consequently any advantage in using a new

set of words would appear to have been defeated by this close association.

4.3.3.5 Losal Govemment Act 1974

No mention was made in the Cabinet Paper of the existing powers clauses in the Local Governmenl

Act 1974. Of particular note were section3TL(4),which provides that:6r

Every regional council and every territorial authority shall be a body corporate with perpetual
succession and a common seal, and, subject to this and any other Act, shall be capable of acquiring,
holding, and disposing of real and personal property, of entering into contracts, of suing and being
sued, and ofdoing and suffering all such other acts and things as bodies corporate may do and suffer.

Of further note were sections 2478 and247C as follows:

247B,(l) General powers - (1) Every territorial authority shall have the power to undertake the
planning, implementation, and maintenance of any work that. in the opinion of the territorial
authority, is necessary or beneficial to the district, whether inside or outside the district.
(2) Every regional council shall have the power to undertake the planning, implementation, and
maintenance of any work necessary to the performance of its functions and duties.

247C General power to be involved in business and other ventures - (l) A local authority may,
for the purpose of performing any function or duty or of exercising any power conferred on it by or
under this Act or any other Act, subject to this Act, -
(a) Form or participate in the formation and operation of a company, trust, partnership, or other

body; and
(b) Subscribe for, or otherwise acquire, hold, dispose of equity securities or debt securities of a

company; and
(c) Become a member of a company limited by guarantee; and
(d) Subscribe for or otherwise acquire and dispose of units in a unit trust; and

6r As noted by K Palmer. with regard to section 37L(4) of the Local Government Act 1974:

"Under s.37L(4) the corporate power of the council appears prima facie to be unlimited. This implicarion
may be supported by reference to the powers of public and private companies. which since I Januarl,
1984 have comprised "the rights, powers and privileges of a natural person". unless the memorandum or
anicles have expressly restricted or prohibited the statutory powers conferred.

However, the empowering words of subs 4 are qualified by the clause "subject to this and any other Act",
and the preferred conventional legal view is that the zubsection is enabling only. Accordingly the
substantive powers of a local authority to carry out works and engage in functions and activities, should
be found in other provisions. The ultra vires doctrine rcmains applicable.

The continuation of the limited power confbned on local authorities to expend out of general revenues
funds for purposes not arthorised by any Act or law. conltrms the absence of a power of general
competence or unrestricted powers of a natural person."

K Palmer, Local Covemment Law in New Zealand (1993.2nd Ed) l8.
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Acquire, hold, and dispose of an interest in, or membership of a partnership, trust, or other body
constituted under or authorised by any Act or deed or otherwise by law; and
Enter into partnership or into any agreement for sharing of profits, union of interest, co-
operation, joint venture, reciprocal concession or otherwise, with any person carrying on or
engaged in, or about to carry on or engage in, any business or transaction capable of being
conducted so as to directly or indirectlv benefit the local authoriw .. .

The fact that these and other parts or sections of the Local Government Act 1974 were not used by

way of comparison with the options identified above would have given Cabinet the impression that

the empowering clauses were new, whereas they were, in facq really just a more modern drafting

style of some of the existing sections, particularly section 37L(4). The more significant advance

over the Local Government Act 1974 was the linking of these general corporate powers to the

purpose of local government, which was understated in the Paper as well as the revocation of a

large number of sections and parts of the 1974 Act, w'hich was only discussed briefly in a later

Cabinet Paper.

4.3-3.6 Final Comments on the Power clauses

In the end, the General Empowerment Cabinet Paper argued that each of the options was capable of

achieving very similar results in practice: "lndeed all can be described as providing forms of a

'power of general competence.' The key distinction is between the Australian PGC [Power of

General Competence] model (which suggests that tax and regulation are within the general power)

and the other options (which would require separate specific provisions for tax and regulation)."62

It noted that as the proposed options were to be made zubject to other Acts, other provisions in the

new Local Government Act and the general law, that this would define the limits of the general

power:63

"Making the general power subject to other Acts: achieves a significant part of the definition of the
boundaries of general empowerment (because taxation, most electoral, and many of the more
important regulatory powers are in other statutes); and substantially gives effect to previous
decisions about the continuation of mandatory responsibilities (because most of these are contained
in other statutes). Making the general power subject to other provisions within the Local
Government Act allows any other exceptions and limitations on the general powers to be included in

See Report to the Cabinet Development Committee. Review of the Local Governnrent Act: General Empowerment of Local
Authorities (DEV (01 ) 4), 27 March 200 I, 9.

See Report to the Cabinet Development Committee. Review of the Local Government Act: General Empowermem of Local
Authorities (DEV (01) 4). 27 March 2001, 9.

(e)

(0
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the new Local Govemment Act and to take precedence over it. This would apply to all of the four
options described above."

Although the Cabinet Paper recommended that the wording for the general empowering statement

be based on one of the options noted above, no single option was singled out as being preferred.6a

The Paper affirmed that the underlying relationship between local authorities and the Courts'*'ould

also not be changed, although there was consideration given to the possible inclusion of a provision

intended to guide the Courts when they were examining any question of ultra vires actions on the

part of local authorities.6s

Recommendations were made that general empowerment apply to both regional councils and

teritorial local authorities and that the constraints in the Local Governmenr Act 1974 on regional

council activities be removed. To accommodate concerns raised by territorial authorities that

regional councils might 'take over' many of their activities, the Paper also recommended that the

entry of regional councils into new areas of activity be preceded by consultation with the affected

territorial authorities and where a regional council sought to enter into a new activity that was

already being undertaken, that agreement by that authority be required. However, any final decision

would be reserved for the Minister where local consultations failed to produce a consensus.66

Finally, Local Government New Zealand stated that it supported the general approach taken in the

Paper with the exceptions of the power of a natural person option and the process used for regional

councils to undenake new activities.6T

See Minute of the Cabinet Development Comminee. Review of the Local Government Act: General Empowerment of Local
Authorities (DEV Min (01) 3/l ), 5.

The Paper argued that: "The underlying relationship between local authorities and the Cours will also not be changed. A
likely consequence of a more broadly empowering legislative framework is, however, that the Courts may be more acrive.
at least initially, in determining the intended scope of local authorities' powers (questions of vires). It is neither practicable
nor desirable to exclude the Courts from considering questions of vires. How ttris jurisdiction operates will, however,
depend upon how the specific empowering provisions for local authorities are framed. The possible inclusion of provisions
intended to guide the Courts in considering questions of vires. will however be considered in the course of developmant of
those provisions." See Report to the Cabinet Policy Committee, Local Government Act Review: Key Relationship Issues
(POL (01) l0),27 February 2001, 6-8 (paras27-29).

See Report to the Cabinet Development Committee, Review of the Local Government Act: General Empowerment of Local
Authorfties (DEV (01) 4). 27 March 2001, 9-10 and 13-14.

See Report to the Cabinet Development Comminee, Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 4), 27 March 2001, 12. Local Govemment New Zealand stared that:

"Local Government New Zealand does not support the way in which recommendation 8(A) requires that regional
councils achieve the agreement ofall affected territorial authorities before entering an activity already undertaken
by councils within that region. As worded the recommendation might give a single council the power of veto to a
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4.3.4 May 2001 Cabinet Papers

In May 2001 Cabinet received a suite of 10 Papers. The most significant of these was titled

Refinement of General Empowerment of Local Authorities and proposed a draft empowerment

provision based on a 'capaciqv and powers' approach. No reference was made to the discussion of

the four options in the previous March 2001 Cabinet Paper.68 The draft empowerment provision

was as follows:6e

"Capacity and Powers
( I ) A tenitorial authorify, or regional council has -

(a) full capacity to carry on or undertake any business or activity, do any act, or enter into
any transaction; a.'rd

(b) for the purposes ofparagraph (a), full rights, powers, and privileges.
(2) Subsection (l) applies subject to -(a) this Act and any other enactment; and

(b) the general law."

This definition of 'capacity and powers', argued the Paper, was becoming a 'standard model' and

was used in other legislation, such as the Te Ture Whenua Maori Act 1993 (where it was used to

describe the powers of Maori incorporations), the Reserves and Other Land Disposal Act 1995

(where it was used to describe the powers of the Ngati Whakaue Education Endowment Trust

Board), the Nurse Maude Association Act 2000 (where it was used to describe the powers of the

Nurse Maude Association) and the Companies Act 1993 (where it was used to describe the powers

of a company;.70 The Paper noted that:7|

proposal that has the support of the other councils within that region. leading to unnecessary delay. Local
Govemment New Zealand further notes the recommendation 8(C), which would give the Minister of Local
Govemment a reserve power to act where disputes might have occurred. While the need for an independent
arbiter will always be necessary, Local Govemment New Zealand strongly suggests that this role be allocated to
a non-political body, such as the Local Govemment Commission. We also suggest that councils in dispute have
access to the courts if either party fails to agree with the Commission's findings."

Report to the Cabinet Policy Committee, Review of Local Goverwnent Act: ReJinement of General Empowerment of Local
Authorities (POL (01) 106), l7 May 2001,4: Minute ofttre CabinetPoligv Committee IPOL Min (01) l2l15.

R€port to the Cabinet Policy Committee . Review of Local Government Act: Refnement of General Empoulerment of Local
Authorities (POL (01) 106), l7 May 2001, 4.

Repon to the Cabinet Policy Committse. Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (0i) 106), l7 May 2001,4.

Report to the Cabinet Policy Committse..Revicw of Local Govemment Act: Refrnement of General Empowerment of Local
Authorities (POL (01) 106), 17 May 2001,4.

162



"This power provides a local authority with the same powers that any incorporated body would
enjoy. That is, that it can enter into contracts in its own right, spend money, employ staff, own
property, etc. It would mean that powers beyond those of incorporations would still need to be
specifically provided for ... This is consistent with earlier decisions that specifi.c provisions
should deal with coercive tax and regulatory powers and set out planning and decision making
processes."

It was then argued that an alternative approach to general empowerment might have been to grant

local authorities 'the powers of a natural person'. The Paper recommended that this approach not be

adopted as the meaning of the powers of a natural person "in the local authority context may be

unclear, relying as it does on equating local authorities with a person. This may be confusing to the

general public. There has also been some unhelpful judicial comment on this point." The Paper did

not, however, refer to either the Australian model of a power of general competence or a new set of

words. These option-s appear to have been dismissed without any further consideration.T2

The Paper then went on to consider the types of legal constraints to the 'capacity and powers'

approach. There would be limits specifically incorporated into the Act (including a specific code for

regulations and bylaws, a specific set of decision-making and planning processes, statements of

general principles for local government management,T3 statements of prohibited activities and

statements of mandatory requirements), limits contained in other Acts (including specific frrnding

powers, specific mandatory roles contained in existing Acts - such as the Resource Management Act

1991, specific prohibitions in other Acts - such as the Land Transport Act :,998, public-body checks

and balances legislation - such as the Ombudsman Act 1975 and Local Government Official

Information and Meetings Act 1987, general legislation - such as employment, health and safety,

human rights and competition law) and the broader general law (including the corlmon law, except

where it was ovemrled by the new statute). The impression being conveyed in the Paper was that

despite being given broader powers, local authorities would be tightly constrained by various

accountability mechanisms.to

Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106), l7 May 2001,4.

Report to the Cabinet Policy Committee, Review of Local Goventment Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106), 17 May 2001, 5. These were attached in Annex I of the Paper and were designed to guide the
overall conduct of ways local authorities organise and conduct themselves. See also Annex I , Report to the Cabinet Policy
Committee. Review of Local Government Act: Refnement of General Empowerment of Local Authorilies (POL (01) 106),
l7 May 2001.

Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106), l7 May 2001, 5.
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Significantly, regarding the categorisation of functions into prohibited and mandatory activities, the

Cabinet Paper discussed previous decisions and recommended instead that no categorisation, as

such, be included in the new Statute. The arguments presented by local authority officials that this

was inappropriate had, in the end, won the duy.tt Officials from the Ministry for the Environment

and the Ministry of Health raised separate concerns about this approach in the Cabinet Paper. They

expressed a view that some local authorities might use the lack of any mandatory requirements as

an excuse not to provide certain services into the future (such as the provision of water or waste

disposal). To address these concerns the Cabinet Paper proposed that local authorities be required to

include in their long-tenn plans an assessment of the provision for significant services such as

drinking water, drainage, waste disposal. wastewater/stormwater and other statutory functions.76

The Paper also noted, albeit briefly, that a consequence of the proposed approach to a power of
general competence would be that a large number of specific empowering provisions contained in

the Local Government Act 1974 could be removed (or revoked). Although the Paper presented a

Table with an assessment of those sections (which is included below) there was little further

discussion about the implications of these decisions. Although appropriate, this was one of the

more significant decisions of the Review and deserved greater attention in the Cabinet Paper.

perhaps with specifrc explanations about why these sections were being singled out and the

implications of their revocation.TT

Part No. of Sections
Removed

Part No. of
Sections

Removed
louncil propertv (X]II 5 of6 -and development (XXXII) 24 of25
iale of Land (XIV) 5 of7 rarms/forests fiXXII) 12 of l3

See Report to the Cabinet Policy Committee. Review of Local Government Act: Refi.nement of General Empowerment of
Local Authorities (POL (01) 106). l7 May 2001. 6 and CAB (00) M 33/lB(3)c iv. Previously Cabinet had agreed that the
following be prohibited activities for local authorities: national public goods (such as defence): the conduct ofnarional
foreign policy; stabilisation policy: direct income transfers among individuals or householdsl and some other powers
reserved by larv to specified public authorities.

Rcport to the Cabinet Policy Committee. Review of Local Governmenl Act: Re/inement of General Empowerment of Locat
Authorities (POL (01) 106), l7 May 2001, 6-7 nd I l-12. It should be noted here that requirements for local authorities to
assess their water and sanitary services as well as waste management services were incorporated into the Local
Government Act 2002 (Part 7). Local authorities are also required to include summaries of these assessments in their
LTCCPs (cl 3, Schedule l0). This light handed mechanism avoided the need to be prescriptive in the legislation about
what basic functions local authorities should undertake. but effectively gave the Government and the communiry the same
assurance and outcome by ensuring that local authorities did not neglect their basic functions conceming water. drainage.
s€werage, etc. lt is worth noting here that following enacunent of these requiremenrs, cenEal govemment agencies. such as
the Ministry of Health, are using these documents to monitor the activities of locat authorities.

Report to the Cabinet Policy Committee. Review of Local Govemment Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106), 17 May 2001, 7-8.
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ilorks and contracts (XVIA) 3 of 8 )ublic services (XXXIV) I I of12
Documents (XW) 8 of 12 Public health (XXXV) 3 of 3

loads (XXI - see below) 50 sections lecreation/community
levelopment (XXXVI)

l6 of28

Water suoolv (XXIII) I 0 of23 Jrban renewal (XXXMII) 3 of6
Water races fiXV) 8 of20 lire prevention (XXXIX) 2of6
iewase (XXVI) 19 of30 rlavigation (394) lofll
frade wastes ffXXVIII 8ofl6 vlisc (XL) 10 of 12

-and drainage (XXIX) 8ofl7
Waste management - see

:elow
9 sections fotal: (not including items

liscussed below)
1 56 of255

Moreover, Te Puni Kokiri raised concerns that the Paper did not address the nature of the

relationship of local government to the Treaty of Waitangi and despite this being analysed through a

separate parallel process: 'Maori have indicated that enabling local government to undertake more

activities/functions through an empowering provision must be tempered with reciprocal obligations

and responsibilities to Maori".78

4.3.5 Review of the Local Government Act - Consultation Document, July 2001

The decisions taken in the Refinement of General Empowerment of Local Authorities Paper were

translated into the key public consultation document for the review of the Local Government Act

I974.7e

Part 1 of the Consultation Document 2001 asked:'oWhat should a Local Government Act look

like?" and addressed the proposed new purpose of local government, the proposed new powers and

limits on those powers, possible Ministerial interventions, the powers of regional councils and

territorial authorities as well as possible prohibited and mandatory activities.s0

The Consultation Document 2001 considered the proposed new powers for local government and

began by arguing that much of the Local Government Act 1974 reflected a view that everything that

local government did should be authorised in detail, but did not explain why this view had

prevailed. So that local authorities could deliver on the proposed new purpose for local governmenf

Report to the Cabinet Policy Committee, Review of Local Government Act: Refnement of General Empowerment of Local
Authorities (POL (01) 106), l7 May 2001, 12.

Departnent of Intemal Affain, Review of the Local Government Act - Consultation Document, ( june 2001).

Depamnent of Intemal Affairs. Review of the Local Government Act - Consultation Document, (June 2001), I2-22.

19

80
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the Consultation Document 2001 noted that the new legislation would establish a clear and broadly

based power of general competence.sl It also noted that the final empowerment provision might be

as follows:82

"Capacity and Powers
(1) A territorial authority or regional council has -

(a) full capacity to carry on or undertake any business or activity, do any act, or enter into
any transaction; and
(b) for the purposes of paragraph (a), full rights, powers, and privileges;

(2) Subsection (1) applies subject to -
(a) this Act and any other enactment; and
(b) the general law.

The Consultation Document 2001 then argued that this "will be a real change for local authorities

and for their coniniunities" but arlso noted that this power wouid be restricted by the specit-rc limits

contained in other Acts.83

The Consultation Document 2001 then asked the public to respond to the following questions:

"What limitations, if any, should apply to the power of general competence that is proposed for

local government?"84 The concept of a reserve power for Ministerial intervention in the affairs of

local authorities was considered, but rejected.ss The Consultation Document 2001 also noted

Departmentoflntemal Affain, ReviewoftheLocalGovernmentAct-ConsukationDocument.(June200t). 16.

Depanment of Intemal Affairs. Review of the Local Government AcI - Consultation Document. (June 200 | ). 16.

Department of lntemal Affairs, Review of the Local Covernment Act - Consultation Document, (June 2001). l6-19. See
also Report to the Cabinet Policy Committee, Review of Local Covemment Act: Rertnement of General Empowermeil of
Local Authorities @OL (01) 106), l7 May 2001,5.

Departrnent of Lntemal Affain, Rettiew of the Local Government Act - Consultation Document. (June 2001), 19.

Departrnent of Intemal Affairs,.Review of the Local Government Act - Consultation Document, (Juile 2001), 19. The
Consultation Document considered granting the Minister the capacity to give direction to Iocal authorities in accordance
with national policy priorities through mechanisms such as national polic-v statanents; or a power to override specific local
authority decisions either because they have significant national policy implications or because they may have significant
implications beyond the district concemed. However. it is worth noting here that a power of Ministerial Direction has now
been inserted into the Resozrce Management Act 1991, thmugh section 25A of the Resoarce Management Amendment Act
2005 as follows:

25A. Minister may direct preparation of plan, change, or variation

( l ) The Minister for the Environment -
(a) may direct a regional council

(i) to prepare a regional plan that addresses a resource management issue relating to a
function in section 30: or
(ii) to prepare a change to its regional plan that addresses the issue: or
(iii) to prepare a variation to its proposed regional plan that addresses the iszue; and

(b) may direct the council. in preparing he plan change, or variation to deal with the whote or a
specified part ofthe council's region; and
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proposais to include principles for local government management and financial management that

would act as a limitation as well as possible statements prohibiting or compelling local authorities

from undertaking certain activities.s6 Finally, this Part of the Consultation Document 2001

considered the proposal to grant both territorial authorities and regional councils a power of general

competence as well as a Ministerial mediation procedure to address any duplication or overlap of
functions. The Consultation Document 2001 then asked the public to respond to the following

questions: *Should regional councils and territorial authorities have the same powers of general

competence? Why? Why not? Should there be any limitations on a regional council undertaking

activities that are already being undertaken by a territorial authorrlv and if so, what should the

limitations be?"87

The Consultation Document 2001 also noted a number of other Government reviews that directly

affected the provisions of the Local Government Act 1974, including transport-related powers and

waste management and stated that until the policy direction from these reviews was finalised, the

relevant sections of the Local Government Act 1974 would remain unrepealed.ss

An analysis of the submissions was prepared by AC Nielson (NZ) Ltd and became the basis of an

October Cabinet Paper titled Process lssaes and Report on Consultation.Ee

Concerning the proposal to grant local authorities a power of general competence, views about the

proposed power were mixed. Of the 261 submitters that expressed views about this 114 supported it
(56 supported it unconditionally and 58 supported it with conditions or amendments) and 128 did

(c) musl in giving a direction. specifl, a reasonable period within which the plan, change. or variation
must be notified.

(2) The Minister
(a) may direct a territorial authority-

(i) to prepare a change to its district plan that addresses a resource management issue relating
to a function in section 3l: or
(ii) to prepare a variation to its pmposed district plan that addresses the issue; and

(b) musl in giving a direction, Eeci! a reasonable period within which the change or variation must
be notified.

Deparfrnent of Internal Affairs, Review of the Local Government Act - Consultation Document, (June 2001). 20-21.

DepartrnentoflntemalAffain. ReviewoftheLocalGovernmentAct-ConsultationDocament,(June2001).21.

DepartmentoflntemalAffairs, ReviewoftheLocalGovernmentAct-ConsultationDocunent,(June200l),59-60.

See Departsnent of tntemal Affairs, Review of the Local Govemment Act 1974: Sltnopsis and Analpis of Submissions,
(October 2001). See also Report to the Cabinet Policy Committee. Review of the Local Government Act: Paper I Process
Issues and Report on Consultation (POL (01) 264). l October 2001,2.
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not agree with the proposed power. "Notably. while support amongst the councils was strong, this

was not the case with some other sectors. Of the 40 city/district and regional councils that addressed

the power of general competence, only 1 did not agree with it. However, of the 116 individuals that

commented on the proposed power, 77 rejected it. Of the 19 Maori organisations that expressed a

view, 6 did not agree with it. Opposition was also high amongst the business/commercial sector

with 11 of the 23 submitters that discussed the proposed power not accepting it. The common

reasons for rejecting or not fully supporting the proposed power were: simply that councils should

not have more power; the perception of a high risk of abuse of powers; that ratepayers shouldn't be

expected to fund the cost of increased powers; and opposition to councils pursuing any business

activity that they may wish to undertake. The most common issues raised about the limitations that

should apply to the power of general competence were: that the consultation process is not a

sufficient lirnitation to protect the community; the need to more clearly define the rules and

functions to make the boundary between local and central govemment more explicit; and the need

to clari$ the wording with respect [to] the powers of cityldistrict and regional councils."e0

Regarding the proposal to grant a power of general competence to both city/district and regional

councils, there was mixed support for these councils having the same powers of general

competence. Many submitters considered that there needed to be very clear guidelines and

clarification about this issue, Their concerns centered around the need for a framework to enable

explicit identification and co-ordination of areas of overlap and clarification of the respective

responsibilities between the two types of councils.er

4.3.6 October 2001 Cabinet Papers

In October 2001 Cabinet received a suite of 8 Papers that sought to consider the results of the

consultation process and make final policy decisions prior to drafting the Local Government Bill
2001. The most significant of these, concerning the power of general competence, was Paper 2:

See Report to the Cabinet Policy Committee, Reviqw of the Local Government Act: Paper I Process Issues and Report on
Consultation (POL (01) 264), I October 2001, 5. See Department of tnternal Affairs, Rniew of the Local Government Act
1974: Synopsis and Anal-vsis of Submissions, (October 2001),2-25.

See Report to the Cabinet Policy Committee, Review of the Local Government Act: Paper I Process Issues and Report on
Consultotion (POL (01) 264), I October 2001, 5. See Deparrnent of Intemal Affairs. Review of the Local Government Act
1974: S.vnopsis and Analltsis of Submissions (October200l).
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Purpose and General Powers of Local Government. This Cabinet Paper considered and made

recommendations on a number of important issues, including:e2

the purpose of local government;

statements of the objectives of the Act, and principles for the exercise of powers by councils;

the general empowerment of councils to undertake discretionary activities;

the respective roles of regions and districts under general empowerment;

possible mandatory and prohibited activities;

the relevance of international agreements to local government;

the transfer of activities between councils; and

the specific empowering and other provisions that needed to be retained in the Local Government

Biil.

A key section of the Cabinet Paper addressed the general empowennent provision.e3 The Paper

canvassed previous Cabinet decisions, discussed the 'full capacity and powers' clause included in

the Consultation Document 2001 and considered submissions made on it.ea The Paper noted that a

majority of submissions opposed the proposed clause (mainly from individuals and ratepayers

groups) although significant submissions did support it (mainly from councils). Despite a majority

of submitters being opposed, the Paper confirmed the fundamental policy direction for the Review

Report !o the Cabinet Policy Committee, Review of Local Covernment Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265), 27 September 2001; Minute of the Cabinet Policy Comminee (POL Min (01) 26/12, l.

See Report to the Cabinet Policy Committee. Review of Local Goventment Act: Paper 2: Purpose and Ceneral Powers of
Local Government (YOL (01) 265). 27 September200l,5-6. See also Minute of the Cabinet Policy Committee (POL Min
(0t)26/12,2-3.

See Report to the Cabinet Policy Committee. Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01 ) 265), 27 September 2001, 5-6. Concerning submission on the proposed clause. the Paper
noted that:

"23. A majori$ of submissions opposed the pmposed provision although significant minorities expressed support
or support in parL Support was strongest from the local govemment sector while submissions from individuals
and ratepayer groups were most stmngly opposed. Opposition appears to be generally to the concept of broad
empowerment ("councils already have too much powet'' and "ratepayers should not be expected to fund
additional activities") rather than to the particular for ofprovision proposed.
24. Opposition reflects a mixture of philosophicai disagreements with the fundamental direction of the review,
with concems at the potential for broader powers to lead to higher rates. General empowerment has, however.
been determined as being integral to the policy objectives for the review. Both the Alliance and Labour Party
policies at the 1999 General election made reference to the enactnent of a power ofgeneral competence."

See also Minute of the Cabinet Policy Committee (POL Min (01) 26/12.2-3.
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and recommended that the new Local Government Act should contain a general empowerment

clause based on the 'full capacity and powers' approach:es

"The provision proposed in the consultation document deals with two related issues. The first is
that councils should have the flexibility to identify what activities they will undertake consistent
with the purpose of local govemment (paragraph (a)). The second is that, as a starting point, the
powers councils have available to undertake those activities. should be the same as those of
individuals and corporations under the general law of the land, without these needing to be
specifically conferred on them (paragraph (b)). This replaces the more traditional notion that
councils are specifically empowered to undeftake particular o'functions"..."

In addition. following a suggestion from Local Government New Zealand, the Paper recommended

that a clause be inserted into the new Act giving direction to the judiciary that: "The powers

conferred on local government by this Act be interpreted broadly in accordance with the purposes

of this Act and the purpose of local govemment, subject to the limitations established by or under

this Act."e6 The Paper also recommended that the new Act include provisions to enstue that local

See Report to the Cabinet Policy Commitlee. Revie',! of Local Government Act: Paper 2: Purpose and General Powers of
Local Governmanr (POL (01) 265),27 September 2001.6. See also Minute of the Cabinet Policy Committee (POL Min
(01)26/12- 3. ln discussing the general empowering clause, the Cabinet Paper also noted that:

"21. The effect of this provision rvould be to grant councils broad discretion over the range of activities they
undertake. This would be subject to the provisions of the LCB. and otherActs that imposed either mandatory
obligations. or specific prohibitions. In undertaking discretionary activities, councils would then be 

-eranted 
the

sarne range of powers as individuals and corporations under the general law. This would include, for instance, the
powers to own. buy, sell. build, enter into contracts, establish subsidiary entities. and make grants, in ways that
comply with the general law.

22. A range of provisions was identified that would be included in the LGB that would be outside the general
power, over-ride iL and help define its boundaries. These were: provisions for regulatory activities [Most council
regulatory powers are under statutes other than the LGA. Paper 5 contains recnmmendations about regulation.]:
provisions for powers to tax and impose "coercive' fees and charges [the Local Covemment (Rating) Bill, or
exercise other "coercive" powers [Paper 5 contains recommendations for such provisions]; provisions setting out
requirements for how councils make decisions and plan their activities [Paper 4 contains recommendations for
such provisions]; "principles of local govemment managemenf' describing the manner in which councils are
expected to exercise their powers [Revised proposals are set out in paragraphs 9 to 17 above]l and provisions
imposing mandatory obligations, or any specific prohibitions fProposals are set out in paragraphs 34 to 43 of this
paperl...

27. ... Councils have also been able to use ... arms length structures (such as companies and trusts) to do things
that go beyond the powers held directly by councils themselves. The proposed general power would remove the
need to make such alrangements as a means of getting around resaictive powers. The change would be more
significant for regions, which are currently limited to a more narowly prescribed range of activities .. .

28. The effect of general empowerment in relation to powers is of more general significance. Much of the
prescription in the lLocal Government Act 19741is about how things may be done. To the exrent that the current
prescribed powers are nalrower than those available to individuals and corporations then the [Local Govemment
Billl will give councils greater flexibility - in effect a large volume of specialis local government law is being
taken away in favour of the general law applying to local govemmenl"

See Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Govemment (POL (01) 265), 27 September 2001. 7. See also Minute of the Cabinet Policy Comminee (POL Min
(01)26112,3. As Local Govemment New Zealand noted in their comment in the Cabinet Paper. "LGNZ fully supports the
proposed empowerment provision, however it notes that the potential risks that can be created by future legal interpretation
possibly diminishes the empowering clause and undermines the Govemment's intention behind the review LGNZ proposes
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authorities exercised their powers principally within and for the benefit of their own districts, but

without impeding joint and co-operative action between them.eT

The next section considered whether the new Local Government Act should provide for mandatory

and prohibited activities. The Paper recommended that, apart from existing powers to make fre
prevention bylaws, there should be no mandatory activities and that there should be no prohibited

activities.es

The Cabinet Paper then confirmed that general empowerment should be granted to both regional

aod cityldistrict councils. It proposed a specific process that regional councils would need to work

through before undertaking new activities. To support this interaction between regional councils

and territorial authorities. the Paper also inciuded a new suggestion from Local Government New

Zealand that all councils in a region meet and agree protocols, at the start of each electoral

triennium, for ongoing dialogue and consultation (including the incorporation of collaborative

opportunities for identifuing community outcomes in respective Long-term Council Plans).ee

that the LGA also include a clause that establishes the Govemment's intention that the Act be interpreted in an expansive
manner ... Such a clause would diminish the prospect of policy risk and ensure that any future judicial interpretation is
consistent with the overall purpose of the Act."

See Report to the Cabinet Policy Committee. Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265). 27 September 2001. 5-6. See also Minute of the Cabinet Policy Comminee (POL Min
(0r)26112.2-3.

See Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265). 27 September 2001. 8-9. See also Minute of the Cabinet Policy Comminee (POL Min
(0t)26tr2.4.

See Report to the Cabinet Policy Committee, Reviert of Local Government Act: Paper 2: Purpose and General Powers of
Local Govemment (POL (0 I ) 265 ), 27 September 2001 , 8-9. See also Minute of the Cabinet Policy Commiflpe (POL Min
(01)26112.4. The process outlined in the Cabinet Minute is as follows:

l9.l all councils in a region are required at the start ofeach triennium to meet and agree protocols for ongoing
dialogue and consultation;
19.2 where a regional council proposes to take on a new activity that is already carried out by one or more
territorial authorities in the region, it must advise the territorial authorities in the region, stating its reasons for the
proposal, prior to the start of its Annual Planning process:
19.3 it must then consult through its Annual Plan. with the public and other territorial authorities in the region
(stating its reason for the proposal, the expected impacts on other councils in the region, and any objections that
have been raised by councils affected by the proposal);
19.4 where after consultation, the regional council wishes to continue, and one or more affected tenitorial
authorities continues to object, then either council can request mediation;
19.5 where mediation is unsuccessful either council can request the Minister of Local Govemment to make a
binding ruling;
19.6 the Minister shall seek and consider the advise of the Local Government Commission , and consult other
Ministers whose responsibilities may be affected before making a decision.
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4.4 A Power of General Competence

In New Zealand,local authorities are created by and are granted their powers by statute. Local

government legislation has naditionally set out these powers in detail. But as the role of local

authorities has developed over the past few decades, mainly in response to the wbanisation of New

Zealand, central government has seen fit to grant local authorities more discretionary powers. In

addition, many advocates of a wider more activist role for local government have called for local

authoritiesto be granted a'power of general competence'. As Cabinet stated atthe outset of the

Review:loo

"The Government is seeking a less prescriptive, more flexible and empowering legislative
framework for local government, including a possible "power of general competence".

But there have also been minimalist critics concerned that a 'power of general competence' would

encourage local authorities to widen their role fuither than necessary, driving rates increases and

tighter regulations.l0l The Local Government Forum. for instance. has argued that:102

"The proposals to broaden the purpose of local authorities and to confer on them a power of
general competence... are a threat to individual liberty and would reduce certainty and thereby
raise transaction costs."

It is fair to say that throughout the Review of the Local Government Act 1974, there was a lack of
clarity over what was precisely meant by a 'power of general competenceo or its implications.

Some commentators, for instance, as noted earlier, suggested that granting local authorities a

'power of general competence' would change the constitutional relationship between central and

local government" while others suggested it simply meant a more simplified drafting of existing

functions and powers.

See Cabinel Review of Local Government Act: Development of Policlt Framework (draft) (Sept.2000).

See Local Govemment Forum, Sabzssion on the Review of the Local Government Act 1974 (Augu*.2000) I S-23.

Local Govemment Forum, Submission on the Review of the Locol Government Act I 974 (August 2000) 18.
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4.4.2 Greater Autonomy or Sovereignty?

A question that arose early ol in the Review was whether it was being suggested that a power of

general competence might confer some sort of sovereignty on local authorities within their districts.

In his presentation to the 1999 Local Government New Zealand Workshop on a Power of General

Competence, Geoffrey Palmer suggested that:r03

"... there is a bigger constitutional question which underlies [my position]. This is the
constitutional question about whether Local Govemment has the powers that it should have and
whether there are suitable frameworks for Local Govemment to exercise its powers under.
There is a sense in which New Zealand Local Government should be liberated, to be imbued
with greater constitutional significance, to enjoy grcater autonomy but also increased
accountabiiity."

Although there was further discussion of a power of general competence within the context of the

Building the Constitution conference,'oo held in early 2000, the Government made clear in its

Statement of Policy Direction 2000 that it intended that the Review would not involve fundamental

constitutional reform. l 05

While the question of the proper constitutional status of local government within New Zealand

remains open to debate, it is arguable, despite some views to the contrary, that the Review and

resulting'power of general competence' as formulated in the Local Government Act 2002 did alter

the constitutional place of local government.

The traditional view of local authorities, in the Westminster tradition, is that they do not have

supreme policy formulation and law-making powers in their districts. They are subject to the

sovereignty of Parliament. While local authorities may be given considerable latitude in the conduct

of their own affairs and Parliament may delegate considerable powers to them, in the final analysis,

the possibilify of central government intervention remains. As noted succinctly by Richardson J in

See Sir G Palmer, Reforming Local Government: A Power of General Competence. Presentation Paperto the Workshop for
Councils to Discuss Recent lnitiatives to Replace the Cunent Local Govemment Act (28 October 1999). See also, Chen &
Palmer, R for of Local Govemment - A Power of General Competence? (1998) 5, where they asked questions about the
constitutional issues raised by local govemment and the division of power benreen central and local govemment.

See Sir R Jansen. "Local Govemment and the Power of General Competence", in C. James (ed), Building the Constitution,
2000 at 325.

Deparrnent of Intemal Affiairs, Stetemenl of Poliq Directionfor Review of Local Govemment Act (November 2000), 4.
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Mackenzie District Council v Electricity Corporation of New Zealand |992] 3 NZLR (CA) 41, at

4:to6

'oAs observed by Lord Templeton in Hazell v Hammersmith and Fulham London Borough
Council [991] I All ER 545,548:

"A local authority, although democratically elected and representative of the area, is not a sovereign body
and can only do such things as are expressly or impliedly authorised by Parliament."

In other words a local authority such as Mackenzie has only a subordinate role in our system of
government. It is a statutory creation exercising the local and special purpose functions reposed
in tenitorial authorities by Parliament. It is not to be viewed in high policy terms as the alter ego
of central government."

Challenges to this traditional view have been espoused from several quarters. The doctrine of local

authority subordination to the state flows from an absolutist view of sovereignty, a conception that

was developed in the nineteenth century. In the absolutist view, all political and legal authority

resides within the state. Although the state may be answerable to society, it stands apart from it and

rules over it. While an obviously simplistic vision, it is none the less powerful because of that. The

alternative view is that political authority takes many different forms, and that dependence on one

form of political authority - that associated with the centralist state - is a formula for political

bankruptcy and belies reality. Less conventional views draw on the broader concepts of
'governance', the character of the modern political globalised economy and the ever-present

practices of 'govemmentality'. Although the altemative view is implicit in many of our actual

political practices, it is not well expressed in political theory, let alone in constitutional law.l0T

The question whether the 'power of general competence' as formulated in the Local Government

Act 2002 gave local authorities greater autonomy or even altered the constitutional place of local

government in New Zealand is discussed later in this Chapter.

Mackenzie Distict Council v Electricity Corporation of New Zealand ll992l3 NZLR (CA) 41. See a.lso K Palmer, local
Government Inw in Nat Zealand (1993. 2o0 Ed), 23: "Although local control may pre-date historically the sovereignty of
Parliament, all cunent local authorities are created by statute and have no independent status or inherert right to continued
existence. The theory and place of local govemment in the political system does not derive from any formal constitutional
entitlement. Neither Great Britain nor New Zealud has a comprehensive written constitution providing the foundations
for the division of powers and functions befieen cental and local govemment The history of local govemment depends
primarily on the policies and expectations of central govemmenl and the practical advantages in confening local powers to
prcvide and regulate functions and services."

See. for example. W Magnusson, "Are Municipalities Creatures of the Provinces?" 39(2) Joumal of Canadian Studies
(2005), 5. The term "political system" is associated with David Easton (D Easton, The Political System: An Inquiry into
the State of Political Science (1953), 'lovemance'n with, among others, the joumal of the same [ame. "public economy"
with the public choice school of analysts (e.9. R Bish, The Public Economy of Metopolitan Areas (1971) and M Sproule-
Jones, Goventments at Work: Canadian Parliamentary Federalism and lts Public Policy Ellects (1993\) and
"govemmentality" with Michel Foucault (M Foucault. "Society Must Be Defended": Lectures at the College de France
(2003)). See also C Frug. Ci4t Making - Building Communities ll/ithout Building fl/alls (1999).
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4.4.3 Proponents and Opponents of a Power of General Competence

Throughout the Review, there were both proponents and opponents of a power of general

competence. Those advocating for the power argued that local government legislation and, in

particular. the Local Government Act 1974 were unwieldy and did not suit the larger role local

authorities were being asked to play in the community. As argued by Sandra Lee, Minister of Local

Government. at the outset of the Review:

"There is a real need to replace the current Local Govemment Act. The Act is a collection of
fragments enacted at different times, reflecting different approaches. In fact. since 1974 it has
been amended 150 times, in a very ad hoc way. Not surprisingly, it can be confusing and
unclear for local authorities and citizens alike".l08

Like the Minister, local authorities had also become increasingly frustrated by a statute which had

been described as "one of the longest, most intricate, and unwieldly statutes on the New Zealand

statute book."l0e In their Briefrng Paper to the Incoming Minister in 1999, Local Government New

Zealand stated that: "Many of our member authorities believe fthe Local Government Act 19741

prevents them from fulfilling their community governance mandate and from effectively meeting

the needs of their communities."llo As noted by Chen & Palmer, among the problems with the

Local Government Act 1974 were its:

highly restrictive enumerated powers;

high transaction costs involved in ensuring that action was within the limits allowed by the

law;

bulk and complexity;

lack of clarity and simplicity; and

See Hon S Lee, Minister of Local Covemmen! Ke.vnote Address ta Local Government Communicators Conference (30
March 2000).

Sir G Palmer, "Local Govemment, the Constitution and the Future". in P McDermott, V Forgie, R Howell (eds), An
Agenda for Local Governmenl, (1996) (Occasional Papers in Local Government Studies, No. 2) Massey University (1996),
324.

Local Govemment New Zealand, Briefing Paper to the Incoming Minister (Decernber 1999).
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' lack of coherence regarding principles that might guide the functions and activities of local

government.l I I

It was also argued that the powers $anted to local authorities in the Local Government Act 1974

were variable and reflected the age of certain sections of the Act. Moreover, the Act also suffered

considerable ad-hoc amendment, rather than any coherent consideration of what powers and what

level of prescriptive drafting of those powers was necessary for local authorities to fi:lfil the

function of local government.llz In addition to the Local Government Act 1974, it was also noted

that a lot of local government legislation was contained in other statutes, such as the Resource

Management Act l99l,the Local Elections and Polls Act 1976 and the Rating Powers Act l988.tLj

Moreover, there were numerous Local Acts which granted specific functions and powers to

particular local authorities.lla Again" as argued by Sandra Lee:l15

"Both local and central govemment agree that a review of the Act is well over due. We also
agree that whatever replaces it: should be empowering rather than prescriptive; should ensure
high levels of transparency; should ensure strong accountability to local communities. For want
of a better phrase - some form of "power of general competence".

By contrast, the opponents of a power of general competence argued that the proposal weakened

rather than strengthened New Zealand's institutional framework and thus harmed growth and social

advancement.l16 The Local Government Forum arsued that:r17

Chen & Palmer. Reform of Local Government - A Power of General Competence, (1998) 12-17. See also Hon S Lee.
Minister of Local Govemnren t. Speech to the Labour Local Government Sector Council ( I 2 May 2000).

See for example. the seemingly overly prcsoiptive nature of the powers of local authorities in respect of roads (Local
Government Act I 974, s 3 l9), water races (Local Governmen! Act I 974. s 426), sewerage and stormwarer drainage (local
Government Act 1974. ss 442452) and the development of land for housing (Local Government Act 1974, ss 550-561 )
compared with more enabling sections. such as the general powers to borow (Local Government Act 1974, s l22ZAl.
control of the source of water supply (Local Governmenl Ad 1974,s.378) waste management (Local Government Ac!
1974.s.540) and more general powers. such as the powers over works and contracts (Local Governmen Ad 1974.ss2478
and C).

Any revision of local govemment legisluion to empower local govemment with a power of general competence would not
onfy need to consider the Local Govemment Act 1974, but also many of the otler stalutes that govem local government
activity. See letter from Buddle Findlay to Local Govemment New Zealand (8 September 1999).

Deparfrnent of lntemal Affairs. Cabinet Paper b the Cabinet Committee on Reform of Local Govemment and Resource
Management Statutes, T December 1989. 8.

Hon S Lee, Minister of Local Govemment Speech to Labour Local Government Sector Council (72 May 2000).

As noted in Chen & Palmer, Rrfor of Local Government - A Power of Ceneral Competence (1998) 12-17, Douglas
Myers has argued that:

. Many councils seem unable to determine their core activities
' Many councils are highly resistant to disengaging from business activities (which impedes rationalisation in

industries such as ports. airports and elecricity and exposes ratepayers to risk)
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"The paramount issue is the extent of statutory powers and privileges that are conferred on Iocal
authorities. ... the protection of liberry and the promotion of efficiency require that councils
undertake only those public order, public good and regulatory activities that should be properly
performed by govemment at the local level. The new legislation should make that restriction
unequivocal by enumerating the public goods that they may fund or provide ... A power of
general competence is inconsistent with the suggested approach.

There are no sound public policy reasons for introducing uncertainty, by attempting to change
the ultra vires doctrine that has applied for over a century, for no demonstrated benefit.
Furthermore, the change is being proposed without examining what other changes to
govemance arrangements might be necessary to compensate for any relaxation in controls over
council activities. For these reasons, the Forum is opposed to the introduction of a power of
general competence."

The Local Government Forum strongly made the point that the view held by advocates that

statutory restrictions were constraining the activities local government was a myth. "[The

Consultation Document on the Review of the Local Government Act] does not identifu even a

solitary product, service or activity that one of the 86 regional, territorial or unitary councils or 148

.epmtrnity boards would like to supply or undertake and is a valid activity for local government

but is prohibited from doing so by the present law."l18

The question whether the problems identified with the Local Government Act 1974, such as it

highly restrictive enumerated powers, high transaction costs, bulk and complexity, lack of clarity

and simplicity, and lack of coherence were overcome by the enactment of the Lacal Government

Act 2002 are discussed below.

. Many councils are woeful mix-managers of infrastructural assets

' Huge costs are being imposed on the economy as a result of local govemment regulatory activities. especially the
Resource Management Act

. Many councils impose grossly excessive burdens on the business sector, including farming, through rate
differentials

. Local govemment politicians show little interest in local democracy. More generally the problems of local
govenrment fundamentally stem from the weaknesses of democracy at this level. There is low tumout at local
government elections. despite the introduction of postal voting in 1989.

Th;. solution to these problems, he suggested is "sbaightforward: local govemment should be drastically slimmed down

Local Govemment Forum, Submissian on the Review of the Local Government Act I 974 (August 2000) 3940.

Local Government Forum, Submission on the Review of the Local Government Act 1974 (August 2000) 3940.
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4.5 The Local Government Bill2001 and Select Committee Report

The Local Government Bill 2001 was introduced on 19 December 2001 by the Minister of Local

Government, the Hon. Sandra Lee. The title to her Introductory Speech, 'New Local Government

Bill a fresh approach to community empowennent', was quite telling about her view of what the

Bill was intended to achieve. As the Minister affrmed in her speech: "The over-riding objective of
local authorities is to be effective, more responsive, and more accountable to the communities they

represent ... It is about ensuring that the dreams and aspirations of local communities are reflected

in the activities of their councils."rre No mention was made of a power of general competence.

Although a 'power of general competence' did not come up in the Minister's speech, it was

nonetheless a hot topic for other speakers.r2o The spokesperson fbr the National Party had three

concerns with the Bill:r2r

'0.... The second concem that we as an Opposition have relates to the powers of general
competence. First, what does the Minister of Local Government mean by the powers of general
competence [and] ... The real question is to what degree that general competence will go."

Clause 9 of the Bill outlined the status and powers of local authorities, while subpart 2 of Part 2

outlined the co-ordination of responsibilities between regional councils and territorial authorities.r22

Clause 9 provided that:

Hon S Lee. Speech on the Introduction of the Local Government Bill 200I ( I 9 December 2001 ). As the Minister noted:

"Above all. the bill is about empowering communities. not as some might imagine by the empowerment of
councils to exert greater and greater power and authority over their electors, but rather. by the empowerment of
New Zealanders within their local communities to exercise even greater conrol over their e lected representatives
and councils. and over the environments and communities in which they live.

This is to be achieved by requiring councils to conduct the decision-making process in a democratic and open
manner. by requiring greater responsibilitv from elected members in retum for increased legislative flexibility. by
providing councils with legal rights to the things that they have a valid communiqv mandate for, and ... by giving
people the information and opportunities they need to influence the decision-making process.

To be successful. councils mus in future be driven less by a need for strict compliance with a detailed statute.
and more by the need to deliver results that local communities demand."

See A Neill (NZ National), Hansard, Introduction - 18 Dec 0l Local Govemmenr Bill. Hon Dr. N Smith (NZ National),
Hansard.lntroduction - l8 Dec 0l Local Govemment Bill. E Roy (NZ National), Hansard,lntroduction - l8 Dec 0l Local
Govemment Bill, G Eckhoff (ACT NZ). Hansard. Innoduction - 18 Dec 0l Local Govemment Bill, K Locke (Green),
Hansard.lntroduction - l8 Dec 0l Local Govemment Bill. Hon. B Donnelly (NZ First). Hansard.lntroduction - l8 Dec 0l
Local Govemment Bill.

A Neill (NZ National) , Hansard,Introduction - I 8 Dec 0 I Local Govemment Bill.

See cfause 9 and subpart 2 of Part 2, Local Government Bill 200 I .
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(l)
(2)

A local authoriry is a body corporate with perpetual succession.
Forthe purposes of performing its purpose,"t a local authoriU has - (a) full capacity
to carry on or undertake any activity or business, do any act, or enter into any
transaction; and (b) for the purposes of paragraph (a), full rights, powers and
privileges.
A local authority may exercise its powers under this section in respect of matters
outside of its district or region only to the extent- (a) that it considers this consistent
with promoting the well-being of the district or region; and (b) that is mandated in
accordance with the decision-making processes set out in Part 5.
Subsection (2) is subject to this Act and any other enactment or rule of law.

(3)

(4)

With regard to the general empowennent or 'power of general competence' provisions in the Bill,

the Explanatory Note to the Local Government Bill 2001 stated that:r2a

" ... the Bill provides that local authorities will have full capacity to undertake activities and full
rights and privileges fbr the purposes of undertaking those activities. This means that local
authorities will have the same rights and freedom of action, consistent with the general law, as
individuals and corporations. It provides councils with a broad discretion over the activiries that
they can become involved in. Consequently, it is no longer necessary for the law to specifically
and prescriptively give councils powers to do things that other people may lawfully do under
the general law.

Together these provisions provide the basis for a substantial streamlining of the law relating to
local govemment, in large part by replacing the historic presumption that councils can do only
the things that statutes provide a specific and direct mandate for. The concepts also provide the
structure for the Bill. Given the starting point of that general power' the Act needs only to -

' impose the specific prohibitions, limitations, and requirements that are considered necessary
as limits to those general powers, including requirements for consultation and
accountability; and

' provide for powers that go beyond those general powers where these are necessary or
desirable for councils to achieve the purpose statement (all coercive powers).

However, the Bill does not extend the general discretion or the powers of full capacity to any
coercive or regulatory powers local authorities have over other people, nor does it override the
more specific provisions of other statutes."

In its Report back on the Local Government Bill 2001, the Local Government and Environment

Committee stated that submissions on this clause were numerous and often extensive:r2s

The purpose of local authorities was set out in clause 8 of the Local Government Bill, which provided as follows: "The
Purpose of local authorities is to enable local decision-making, by, and on behalf ol individuals in their communities. to
democratically promote and action their social, economic, environmental, and cultural welt-being in the present zurd for the
future." Inaddition,theBill includedapurposefortheAct,whichwassetoutinclause3. Theseclausesarediscussedin
detail in Chapter 3 of this Thesis.

Explanatory Note, Local Government Bill 2001, l-2

Local Government and Environment Committee. Report on the Local Government Bill 2001,54.
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'o ... Under subpart 1 [of Part 2], local authorities are given full capacity to carry on or
undertake any activity or business, do any act, or enter into any transaction to perform their role.
This power is subject to the purpose of local government, any other provisions in the bill, other
enactments, and the general law.

Submissions raised many issues on the purpose and empowerment of local authorities. Some
business and ratepayer groups were concemed that the general power for local authorities would
result in them undertaking businesses in competition with the private sector and lead to an
increase in rates. Others welcomed the greater flexibiliry for councils to undertake activities for
the benefit of their communities without coming to Parliament for special legislation. The
critical issue for the committee was whether this general power is adequately balanced by
greater requirements for accountability and consultation. We believe. by majority, that this
balance has been achieved, with the help of the amendments we propose to the sections on
consultation and communify outcomes ...

Clause 9 sets outthe status and powers of local authorities. In accordance with the intent of this
legislation. the powers of local authorities are broadly-based porvers of general competence. In
the words of the bill, a local authority is given 'full capacity' to give effect to the purpose of
local government in its region or district. Submissions relating to this clause were numerous and
often extensive. Many submissions from community groups expressed concem over the
increased powers of local authorities. They emphasised the need for checks and balances. Some
submitters wanted a schedule of defined functions. This is contrary to the intent of the bill.
Submitters also queried the broader empowerment of regional councils and the possibility for
duplication or competition between regional councils and territorial authorities."

The Committee also suggested changes to clause 9 concerning the ability of a local authority to

exercise its powers outside its district or region:ttu

"We gave consideration to the restrictive provision about how a local authority may exercise its
powers outside its district or region. We propose a distinction between territorial authorities and
regional councils in relation to where they exercise their respective powers (new subclauses 5

and 6). A territorial authority operates principally for the benefit of its district. A regional
council exercises its powers principally for the benefit of its region and not for the benefit of a
single district. This applies only to powers exercised under this Act, and not, for example, to
powers under the Resource Management Act 1991 where the roles of district and regional
councils are defined differently. Having made this distinction and delimited the area in which
local authorities principally exercise their powers, we propose the consequent subclause (7),
which allows for the possibility of joint or co-operative undertakings by two or more local
authorities. This subclause also allows for a transfer of responsibility from one local authority to
another, and does not restrict the activities of council-controlled organisations."

Following Local Government New Zealand's earlier recommendation, a clause was included in the

Bill directing the judiciary to take a broad interpretation of the empowering clauses:r2t

Local Govemment and Environment Committee, Report on the Local Government Bill 200/,,8.

r80



"The powers conferred on local authorities by this Act are to be interpreted broadly in
accordance with sections 3 and 8 unless specifically limited by the provisions of this Act or any
other Act."

However, on the suggestion of the Select Committee (although without any comment) this clause

was struck out and did not appear in the Act.r28

4.6 The Local Government Act 2002

The Local Government Act 2002 was enacted and received its assent on24 December 2002.

Section 12 of the 2002 AcI grants local authorities their status and legal capacity to implement the

purpose and role of a local authority as defined in sections 1 0 and 1 1, while section 13 provides that

the purpose of local government and the powers apply to a local authority acting under another

statute as long as those provisions are not inconsistent with that other statute.

Sections 15 and 16 outline how responsibilities and activities of regional councils and territorial

authorities are to be co-ordinated. Section 17 concerns the transfer of responsibilities between

reeional councils and territorial authorities.

4.7 Discussion and Analysis - Status and Powers

A key mechanism for achieving the objectives of a more broadly empowering legislative

framework is section 12 of the Local Government Act 2002. Together with sections l0 and 11,

section 12 arguably confers the so-called'power of general competence'.

By way of reference, these sections are as follows:

t27 Local Government Bitl 2001.
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i 10 Purpose of local government

The purpose of localgovemment is -
(a) to enable democratic local decision-making and action by, and on behalf of. communities; and
(b) to promote the social, economic, environmental, and culrural well-being of communities. in the

present and for the future.

l1 Role of local authority

The role of a local authority is to -
(a) give effect, in relation to its district or region, to the purpose of local govemment stated in section

I 0; and
(b) perform the duties, and exercise the rights, conferred on it by or under this Act and any other

enactment.

Section 12. concerning status and powers, provides that:

12 Status and Powers

(1) A local authority is a body corporate with perpetual succession.
(2) For the purposes of performing its role, a local authority has-

(a) full capacity to carry on or undertake any activity or business, do any act, or enter into
any transaction; and

(b) for the purposes ofparagraph (a), full rights, powers, and privileges.
(3) Subsection (2) is subject to this Act, any other enactment, and the general law.
(4) A tenitorial authority must exercise its powers under this section wholly or principally for the

benefit of its district.
(5) A regional council must exercise its powers under this section wholly or principally for the

benefit of all or a significant part of its region, and not for the benefit of a single district.
(6) Subsections (4) and (5) do not-

(a) prevent 2 or more local authorities engaging in a joint undertaking, a joint activity. or a
co-operative activity; or

(b) prevent a transfer ofresponsibility from one local authority to another in accordance
with this Act; or

(c) restrict the activities ofa council-controlled organisation; or
(d) prevent a local authority from making a donation (whether of money, resources, or

otherwise) to another local authority or to a person or organisation outside its district or
region or outside New Zealand -
i. if the local authority considers, on reasonable grounds, that the donation will benefit

its district or region, or the communities within its district or region; or
ii. if the local authority considers, on reasonable grounds, that a benefit will be

conferred on the local govemment sector as a whole; or
iii. for emergency relief; or

(e) prevent a local authority from making a donation (whether of money, resources, or
otherwise) to a local government body outside New Zealandto enable it to share its
experience and expertise with that body.

128 Local Government and Environment Select Committee. Report on the Local Government Bill 2001-
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Section 13, concerning the perfonnance of functions under other enactments, provides that:

13 Perf'ormance of functions under other enactments

Sections l0 and 12(2) apply to a local authority performing a function under another enactment
to the extent that the application of those provisions is not inconsistent with the other enactment.

Under section 12, local authorities are authorised to do any'thing for the purposes of performing

their role (as set out in section l l) for achieving the purpose of local government (as set out in

section l0).12e

Section 12, sub-sections (1) to (3) outline the status and powers of local authorities, while sub-

sections (4) to (5) place certain restrictions on the geographic reach of those powers, and sub-

section (6) clarifies that these restrictions do not prevent local authorities working together, restrict

the activities of council controlled organisations or prevent local authorities from making donations.

r29
See Lexis Nexis, local Governmeil. atLGA12.4:

"This provision is one ofthe foundation stones ofthe Acl The general power contained in subs (2), even
as limited by subs (3), replaces many of the limitations, uncertainties and voids of the previous
legislation. Whether it can be described as a true "general power of competence'o is mool but plainl5,
within its district or region. and subject to specific $atutory exceptions and requirements. a local
authorit-y may do whatever il thinks necessary to perform its role."

Although local authorities remain starubry creations. and thus remain dependent upon and limited by the statutory
authority. the provision is designed to rcmove the historic approach to powers of prescription and particularisation by
empowering local authorities within a stal€ment of purpose and a definition of role. Within the constraints of ss l0
and I l, and subject to the guiding principles established in s 14 and the process requirements outlined in Part 6 (in
particular) a local authorit-v has the capacity to do anything it thinks appropriate unless it is specifically constrained in
particular cases.

This section does not override the limitations, for example, in Part 7 or those which continue to exist under the Local
Govemment Act 1974 and other legislation. But in respect of other legislation (particularl.v- the 1974 Act) see section
13."

Thert is aiso the limitation on the power to acquire land compulsorily for public works purposes under section 189 of
the Local Government Act 2002 by comparison with the powers held prior to the 2002 Act coming into force. This
section also illustrates some distrust on the part of central govemment as to the use or possible abuse of the broader
powers granted under sections 10, I I and l2 ofthe Local Government Act 2002. See commentary in Brookers. Zocal
Government Law in NZ (2006). LG 189.01

For judicial analysis of the extent of these powers, see the decision of Asher ! Carter Holt Harvey Ltd v North Shore
City Council [2006J 2 NZLR 787 (bylaw powers do not include a power to tax): the decision of Baragwanath J
l!-aitakere City Council v Brunel, High Cou4 Auckland, CIV-20064044505, 19 December 2006 (comparing the
broader functions and policy discretion of aterritorial local authority undersections l0-13 of the Local Government
Act 2002 as agains the narrower jurisdiction of the Environment Court): and the decision of Poner J Neil
Constnrction Ltd v North Shorc Ciry Council. High Court. Auckland. CIV 2005-4044690. 2l March 2007
(development contributions poliry did not comply with requirements under the Local Govemment Act 2002).

However it is doubtful whether this general power authorises a local authorilv to perform public functions or assume
public responsibilities that are statutory functions or responsibilities of ttre Crown or other public bodies. (Where, for
example, a local authority is dissarisfied with the performance of those responsibilities. can it unilaterally assume
them?) See Napier Cit"v Council v Residual Health Management Unit (High Court Napier. CM004441-35, 30
March 2004) and para [LGA I I .4] above.
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It should be noted that it was through the Local Government Act 2002 Amendment Act 2006 that

subsections 12(6Xd) and (e) were inserted in order to clarifu the position regarding the making of

donations.

4.7.1 The Problems with Local Government Act 1974

In their inJluential 1998 paper for Auckland City Council, Chen & Palmer noted that among the

problems with the Local Government Act 1974 were its:130

highly restrictive enumerated powers;

high transaction costs involved in ensuring that action was within the limits allowed by the

law;

bulk and complexity;

lack of clarity and simplicity; and

lack of coherence regarding principles that might guide the functions and activities of local

government.

They argued that local authorities should be given a power of general competence so that they

would be free of the prescriptive and resrrictive provisions of the Local Government Act 1974.131

With regard to the problem of highly restrictive (or rather prescriptive) enumerated powers under

the Local Government Act 1974, the paper by Chen & Paimer noted that:r32

"The Local Government Act prescribes in enorrnous detail the areas in which local government may
operate and how local government may function within those boundaries. The Act is wide reaching ,
covering all aspects of core local government business, from roading and waste disposal to parks,
gardens and reserves. Local authorities may do everything permitted under the Act and no more. In
this respect, the Act does not contain many restrictive provisions. However, the Act is nevertheless
restrictive in its approach. There is liule scope for divergence from the prescriptive sections in the
Act."

The Paper then went on to provide some examples of these prescriptive provisions, including: the

general powers of councils in relation to water races under section 426 (where twenty-seven

Chen & Palmer. Refor^ of Local Government - A Power of Ceneral Competence, (1998) 12-17.

Chen & Palmer, Refor- of Local Government - A Power of General Competence, (1998) 12-17.

Chen & Patmer. Reform of Local Govenrment - A Power of General Competence, (1998) 12-17.

a

o

130
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separate powers are set out for the purposes of purchasing, constructing, maintaining, enlarging,

altering, extending, diverting, cleansing or repairing any water race in any water race area); council

operations of camping grounds, cabins, huts and motels under section 594; the sale or exchange of

land under section 230; the requirements for the declaration of limited access roads under section

346C; the constituting of areas for land drainage under section 504; the powers of councils

regarding drainage channels and land drainage works under section 509; the zubject matter of

bylaws under section 684; and the prohibitions on the consumption of liquor in public places under

section 709A.t33

Chen & Palmer also identified some examples of restrictive provisions in the Act, including:

section 494 which restricts the amounts a local authority can charge in respect of the treatment or

reception of il-astes; section 329 which restricts road gradients; section 594E which prohibits the

transfer by a local authority of any regulatory function to any local authority trading enterprise;

sections 5942P. and 594ZZI which prohibit local authorities from conducting passenger transport

operations; and section 5942U which prohibits regional councils from having an interest in a

passenger transport company, undertaking or operation. I 3a

The reason for the prescriptive nature of the powers in the Local Government Act 1974 is, as noted

by Chen & Palmer, because local authority administration is carried out under statutory powers

granted by Parliament. Each local authority is a body corporate, created by statute. Although there

is a need for the exercise of efficient local public power in the modern state, there is also a

requirement to protect individuals and property from the potential abuse of that power.

As statutory corporations, local authorities are restricted in their actions by the ultra vires rulel.

"where there is an Act of Parliament creating a corporation for a particular purpose, and giving it

powers for that particular pu4)ose, what it does not expressly or impliedly authorise is to be taken to

be prohibited ...0'.t" Thut is to say that local authorities can in law do only those things they are

permitted by statute to do. Anything else is ultra vires, or beyond their powers. These powers

confer discretion on a local authority whether to act or not to act, and also, in many cases, what

Chen & Palmer, Reforn of Local Government - A Power of General Competence, (1998) 12-17.

Chen & Palmer, Reform of Local Government - A Power of General Competence, (1998) l2-17.

See Attomelt-General v Great Eastern Railway Co. (1880) 5 AC 473. Lord Blackburn, at 481. See also Hazell v
Hammersmith L.B.C.1199212 AC l^ at29.

l3l
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action to take. Occasionally statutory duties are also imposed, but tend to play a minor role by

comparison with statutory powers. When a question arises about whether a local body is acting

within it's authority, the nature and extent of its powers has to be found in most cases by seeking

the intention of Parliament as expressed or implied in the relevant statute.

In order to grant local authorities powers sufficient for the exercise of local regulatory and service-

providing functions, but also to protect local communities against the potential for abuse of that

power, the Local Government Act 1974 was drafted predominantly in a prescriptive style so that

these powers were more or less explicitly set down.

However, not all of the 1974 Act was drafted in this style. Examples of a more empowering style

of drafting were evident in sections 595 (giving territorial authorities general powers with respect to

public health and well-being) and 598 (giving territorial authorities general powers to promote

community welfare) which had inserted into the 1974 Aet through the Local Government

Amendment Act 1979.ln addition, section 37L(4), inserted into the Actby the Local Government

Amendment Act Q,lo. 2) 1989, gave local authorities general corporate powers. Other broader

powers were added in through the Local Government Amendment Act 1992, such as sections 2478

and 247C (giving councils general powers to undertake works and to be involved in business and

other ventures). The Chen & Palmer Paper would have benefited from a discussion of the relevance

of these sections of the Local Government Act 1974 to both balance their criticism of other more

prescriptive sections of the Act and to also provide examples of a more empowering sryle.

Nonetheless, as Chen & Palmer advocated, a single broad 'power of general competence' clause

would more clearly reiease local authorities from the detailed prescription as to their powers. The

quid pro quo, accepted by Chen & Palmer, would be requirements for greater checks and balances

to ensure local authorities remained accountable to their communities and to guard against the

possible abuse of power.l36 By comparison with the 1974 Act, the accountability requirements of

the 2002 Act are extensive and considerably more burdensome. Whether the trade-off between

enumerated powers and general competence (together with prescriptive accountability provisions)

has been worthwhile is highly questionable? Certainly the accountability provisions go far beyond

what Chen & Palmer originally advocated.

Chen & Palmer, Reform of Local Government - A Power of General Competence, (1998) 12-17 and 43-53.
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With regard to the restrictive provisions of the Local Government Act 1974 most of these concern

restrictions imposed by the reforms of the 1980s and 90s corresponding to the neoJiberal public

sector management approaches imposed at the time. They included requirements for local

authorities to have clear, non-conflicting objectives (including a clear separation between regulatory

and service delivery firnctions). Trade-offs between objectives were to be made explicit and in a

transparent manner and clear accountability mechanisms were imposed.l3t M*y of these

restrictions or those similar to them have. in fact. been carried forward into the Local Government

Act 2002.

The problem of high transaction costs under the Local Government Act I974 was not identified in

any detail by Chen & Palmer in their original paper, although in a later Memorandum for Auckland

City Councii, they allu<ied to the unwieldy and cumbersome nature of the Act being "bound to

generate significant tansaction costs in its administration. Careful legal analysis is necessary

before local govenrment does anything due to the restricted nature of the powers given" providing

"[p]lenty of opportunity for legal argument".l38 Although unanticipated by Chen & Palmer,

arguably the level of tansaction costs and legal analysis required under the accountability

provisions of the 2A02 Act surpass that of the 1974 Act.

An obviously justifiable criticism of the 1974 Act was it's bulk and complexity and lack of clarity

and simplicity. The Local Government Act 1974 was a massive statute. It occupied one entire

volume of the Reprinted Statutes of New Zealand series, numbering 740 pages. But it did not start

off that way. The original Local Government Act 1974 comprised a relatively slim 133 pages, of
197 sections, set out logically into parts covering the firnction of the Local Government

Commission and amalgamation schemes, the constitution of local authorities (including united

councils, regional councils, district councils, district community councils and community councils),

the functions of local authorities, financial provisions and various miscellaneous provisions. The

Local Government Act 1974 was described at the time of its enactment as the "new constitution for

local govemment" and was a considerable improvement over its predecessors.t3e

See J Pallol Local Government Reform in Ncw Zealand: Options for Management as Governance (June 1998); T Homer,
"LocalGovemmentReform:LinkstoPublicSectorReform", l2(3)PublieSeclor(1989).2-10.

Chen & Palmer, Stantory Restraints on Local Government - Memorandum to AucHand Ciqt Council (March 2000).

Urban Development Association, The New Constitution - A Syrnposium on the Prospects for Local Government,
Proceedings and Papers (19751.
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However, after twenty-five intervening years, including several waves of reform and six major

amending Acts that were inserted into the 1974 Act with little consideration of fit, it was no wonder

that the original had become unwieldy and cumbersome. As Sandra Lee said in 2000:la0

"How is any body supposed to easily apply legislation that is over 700 pages long and includes
section references as complicated as 707ZZZZH? In short the present Local Govemment Act: lacks
coherence; it is confusing to use; it has become in many respects out-dated and it is needlessly
detailed and, as a consequence, is expensive and difficult to administer."

From this perspective alone, the Local Government Act 1974 was indeed in serious need of

revision. Moreover, apart from section 37K, which outlined the purposes of local governmen! but

which did not link well to the other parts of the Act, there was a lack of coherence regarding any

principles that might guide the activities of local authorities.

Overall, the Local Government Act 1974 had become bulky and complex. It lacked clarity and

coherence. It was very likely that these factors contributed to making the Act expensive and

difficult to administer. In many cases it also contained highly restrictive enumerated powers that

were unnecessary. There is no doubt that the 1974 Act was in need of rationalisation, but whether

local authorities needed greater empowerment or indeed, were given it, is doubtful. On the other

hand, as noted by the Local Govemment Forum, those advocating a new statute were hard pressed

to identify even a solitary product, service or activity that one of the councils would like to supply

or undertake, but were prohibited from doing so by the Local Government Act I974.tal

The next part of this Chapter now turns to a detailed analysis of section 12.

4.7.1 Capacity and Powers

Section 12(l) of the Local Government Act 2002 establishes that a local authority is a body

corporate with perpetual succession.ra2 Section l2(2) provides that for the purposes of performing

Hon S Lee. Minister of Local Government, Speeeh to Labour Local Government Sector Council (12 May 2000).

Locaf Govemment Forum" Submission on the Review of the Local Governmen! Act 1974 (August 2000) 3940.

As noted by K Palmer:

"Prior to I April 1978 the relevant local govemment legislation constituted the inhabitants of a district as the
corporate body. under the collective style of the "mavor, [chairman]. councillors, and citizens [inhabiunts] of the
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its role, a local authority has (a) full capacity to carry on or undertake any activity or business, do

any act, or enter into any transaction; and for the pqposes of paragraph (a), full rights, powers, and

privileges. Section 12(3) provides that subsection l2(2) is subject to this Act, any other enacfinent,

and the general law. This part of the Chapter explores the breadth of corporate power contained in

section 12, sub-sections (1), (2) and (3) and compares it with section 37L(4) of the 1974 Act.

4.7.1.1 Body Corporate withPerpetual Succession

Prior to I April 1978, the relevant local government legislation constituted the inhabitants of a

district as the corporate body, under the collective style of the "mayor, [chairman], councillors, and

citizens [inhabitants] of the [city, borough, county and town]". Legally the council exercised all

powers vested in the corporation and the corporation acted through the council. The councillors

were in effect the governing executive, with no personal liability for council actions.la3 To

recognise the central governance role of the council and its prime responsibility for local

government, from I April 1978, the Local Government Amendment Act (No 3) 1977, inserting

section 52 to the Local Government Act 1974, vested the corporate status in the council itself in

place of the inhabitanh.r44

[city, borough county, town]". Legally the council exercised all powers vested in the corporation. and the
corporation acted through the council. The councillors were in effect the goveming executive. with no personal
liability for council actions. To recognise the central management role of the council and its prime responsibility
for local govemmenL from I April 1978 an amending stafute vested the corporate status in the council itself in
place of the inhabitants. See Local Government Amendment Act (No. 3) /977. inserting Local Govemment AcL
section 52 (repealed from I November 1989). See, KPalrner. Local Government Law in New Zealand,(1993,
2no Ed). 17.

See K Palmer, Local Government Law in New Zealand (1993,2no Ed) 17.

See section 5. Municipal Corporations Act t954 and section 2g,Counties Act t956. Section 5, Municipal Corporations
Act 1954 provided as follows:

"5. Incorporation of boroughs - (l) The inhabitants of every borough shall, under the name of "The Mayor, Councillors.
and Citizens of the Borough of [Name of borough]", be a body corporate. with perpetual succession and a common seal,
with power for the Council by special order !o alter and change the seat; and shall, for the purposes and subject to the
provisions of this Act be capable of purchasing, holding, disposing of, and alienating real and personal property. and of
doing and suflering all such other acts and things as bodies corporate may by law do and suffer. (2) In the case of cities the
word "City" shall be substituted for the word o'borough" in the corporate name."

See also Stowell v Geraldine County Council (1890) 8 NZL& 720 at734. See K Palmer, Local Gowrnment Low in New
Zealand (t993, 2"d Ed) l?.

See sections 52 and 53. Local Government Amendment Act (No 3) 1977:

52. Councils of districts - For every district there shall be a council consisting of councillors elected in manner hereinafter
provided and described as 'The lName of boroug&l Borough Council' or'The lNane of citll City Council' or'ThefName
of countyl County Council' or 'The lNane of districtl District Council' or 'The lName of town districtl Town Council'^ as
the case may require.
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This conception of a local authority was carried forward into section 37L(4) following further

amendments to the 1974 Act in 1989.

Section i2(1) of the2A02 Act provides that: "A local authority is a body corporate with perpetual

succession". The language is almost identical to that of section 37L(4), with the difference being

that it drops the provision for a common seal.

Local authorities are thus constituted as corporations, and as such are legally distinct entities from

the inhabitants of the areas which thev sovern.la5

In accordance with conventional corporate law the actions of the council remain the legal

responsibility of the corporate body and the elected members have no direct personal liability.ta6

This position is reinforced by section 41 and, in particular, sub-section (3) of the Local Government

Act 2002, which provides that: 'oA governing body of a local authority is responsible and

democratically accountable for the decision-making of the local authonty."'o'

An exception to the immunity from personal liability can arise, however, under sections 43 to 47 of

the Local Government Act 2002 where a loss is incurred by the local authority and the Auditor-

General makes a report on the matter. Likewise, in relation to offences committed by a local

53. lncorporation ofcouncils- Every such council shall be a body corporate with perpetual succession and a common
seal and, subject to this Act, may acquire. hold. and dispose ofreal or personal property, and sue and be sued. and do and
suffer such acts and things as bodies corporate may do and suffer.

This section was repealed by section 6(l) of lhe Local Goventmenl Amendment Act (lrio. 2) 1989 and in its place was
inserted Part lA which included section 37L conceming the structure of local govemment. See K Palmer. Local
Government Law in New Zealand (1993. 2"d Ed) l7-l8.

See Halsburys Laws of England.Yol.2S (4s Edition), para- 1001.

See K Palmer, Local Government Law in New Zealand (1993. 2"" Ed) l7-18.

See Brooken, Local Government Law in New Zealand, LG4l.03: "The stalement that "[a] goveming body of a local
authority is responsible and democatically accountable for the decision-making of tbe local authoriry" confirms, in
accordance with normal concepts of corporate law. that the governing body (being the council) effectively represents the
local authority, which has the status of a body corpoftrte with perpetual succession (s l2). The members of the goveming
body are not personally responsible in a legal sense for the decision-making of the local authority, and the normal concepts
of corporate liabililv apply. An exception to the immunity from personal liabiliry could arise where a loss is incurred by
the local authority and the Auditor-General makes a report on the matter (ss4447). Likewise, in relation to offences
committed by a local authority, the body corpomte will be liable and not the governing body as such. unless individual
members of the goveming body art found to be personally liable as active parties to an offence ...".
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authority, the body corporate will be liable and not the governing body as such, unless individual

members of the governing body are found to be personally liable as active parties to an offence.las

As corporations, local authorities have perpetual succession. Until re-organised a local authority

continues to exist independently of its elected members, officers and the inhabitants of its area.lae

There is no difference in meaning in this respect between section 12(l) and section 37L(4).

4.7.1.2 Full Capacit-v. Rights. Powers and Privileges

Section 12(2) of the Local Government Act 2002 provides that for the purposes of performing its

role (as set out in section I 1) and achieving the purpose of local government (as set out in section

10), a losal authority has (a) fuil capacity to carry on or undertake any activity or business, do any

act, or enter into any transaction; and for the pu{poses of paragraph (a), full rights, powers, and

privileges.

Section 12(2) is based very closely on section 16 of the Companies Act 1993, which provides as

follows:

16 Capacity and powers

(l) Subject to this Act, any other enactment, and the general law, a company has, both within
and outside New Zealand,-
(a) Full capacity to carry on or undertake any business or activity, do any act, or enter

into any transaction; and
(b) For the purposes of paragraph (a) of this subsection, full rights, powers, and

privileges.
(2) The constitution of a company may contain a provision relating to the capacity, rights,

powers, or privileges of the company only if the provision restricts the capacity of the
company or those rights, powers, and privileges.

See Brookers. Lacal Government Law in New Zealand. LG4 L03. It is worth noting here that although the normal rule is
that a committee. subcommittee or other subordinate decision-making body is deemed to be discharged on the coming ino
office of members of the local authority elected or appointed at, or following. a uiennial election. clause 30(7) of Schedule
7 of the Local Covernment Act 2002. provides that the local authority can resolved otherwise. Clause 30(7) of Schedule 7
provides as follows: "A committee, subcommittee, or other subordinate decision-making body is, unless the locat authorigv
resolves othenrise. deemed to be discharged on the coming into office of the members of the local authority elected or
appointed at, or following, the tiennial general election of members next after the appointnent of the committee.
subcommittee. or other subordinate decision-making body." See also Brookers. Local Government Law in New Zealand.
LCSch7.30.06.

As Grant wrote in 1850 with regard to corporations generally:'This unbroken personaliq, this beautiful combination of
the legal characters of the finite with essentials of infinity appears to have been the primary object of the invention of
incorporation". Grant on lncorporaton. Butterworths, London, 1850.4 quoted in Farar and Russell. Comparyt and
SearitiesRegulationinNewZealand(1985),53. Withregardtothereorganisationofalocalauthoritv,see Part3.Local
Government Act 2002
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It is worth noting here the commentary by G Shapira on the relevant clause of the Companies Bill

1993 (xreported back from Select Committee) which became section i6:r50

o'The current "rights, powers and privileges of a natural person" (s 15A) carried over by the Bill
as introduced (cl 9(2)), have been replaced by "full capacity to carry on or undertake any
business", etc. The "full rights, powers and privileges" were relegated to sub para (b) and are to
be used for the pulposes of sub para (a). The new style sensibly uses the word "capacity",
currentlv missing. The deletion of the o'natural person" as a model for the capacity, pre-empts
an argument, already tried and rejected (Re Arahi Properties Lrd |9901 BCR, 218,223;
approving the writer's view in 1985 NZLJ 124, 125) that it extends corporate capacity beyond
its inherent limitations (for example, the right to vote). The division between subcl l(a) and
l(b) parallels, it appears, the common law taxonomy of "substantive objects" and "mere
powers". The "powers" in sub para (2), are those required to carry out the substantive enterprise
(eg powers to borrow, to make contracts). Since the substantive capacity is comprehensive,
there should be no rerun of the common larv difficulties of distinguishing these two categories.

Tidying up this part of the provision is commendable; still it is questionable whether para (b) is
truly necessary. At its broadest, para (a) gives the company "full capacity ...to ... do any act",
which is co-extensive with para (b). The only matter not covered by (a) while effectively
covered by (b) is the power to hold property. Words to that effect in (a) would eliminate the
need for (b) and consequential ambiguities (what is the meaning of "privileges" in this
context?)."

Similar questions can be asked about section 12(2) of the Local Government Act 2002. For

exa;rrple, is paragraph (b) of section l2(2) necessary? What is the relationship between subsections

(a) and (b) and how does "capacity" differ from "rights, powers and privileges"? What is the

meaning of "privileges" in the local government context? In addition, what is the extent of the

meaning of the words'oundertake any activity or business" and "do any act" in paragraph (a)?lsl

See G Shapir4 "The Capacity Provisions in the Companies Bill", 1993 NZLJ207. Section l6 is said to be based on section
67 of the Australian Companies Act 1983. which is said to be based on section l5(1) of the Canada Business Corporations
Act. See Explanatory Memorandum to the Australian Companies Act 1983, para 180. As H Sikkema notes:

"The Canadian Act provides that "A Corporation has the capacity and, subject to this Act the rights, powers and
privileges of a natural person." The Ausralian provisions makes no reference to "capacity", possibly on the basis
that that term is exhaustively expressed by the words "righu, powers and privileges". The Canadian legislation
however. must somehow perceive a distinction since rights, powers and privileges are "subject to this Act" but
capacity is not so subject. Perhaps "capacity" says something about the natural person, distinguishing natural
persons whose capacity may be limited. In any case under section 67(l) we can only zrssume that the natural
person there means an adult with full capacity to act and not, for exarnple, an infant or a lunatic."

See H Sikkeme, "Ultra Vires - Like Phoenix Arisen from its Ashes (and ready to pounce)? A Bird's Eye View of the New
Legislation, ( | 983) 3 Company and Securities L J 16.

With regard to the words "undertake any activity or business", while the word "business" is not defined in the Act, the
word "activity" is and means a good or service provided by' a local authority and includes: the provision of facilities and
amenities: the making of grants: and the performance of regulatory and other governmental functions. The word "business"
and phrase "do any act" might be taken to mean that fte local authority may hold property, be able to sue and be sued,
enter into confracts. be able to borrow and that the elected mernbers and inhabitants will have no personal liability for the
actions of the corporation. See section 5, Local Government Act 2002. where "activity" is defrned as fgllows:
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It is worth noting by comparison, the powers of a tertiary institution under the Education Act 1989.

Parts 13-16 of the Education Act 1989 provide for the establishment and governance of tertiary

institutions. Each institution is a body corporate with perpetual succession and a common seal, and

is capable of holding real and personal property, suing and being sued, and otherwise doing and

suffering all that bodies corporate may do and suffer.l52 In addition, each institution has the rights,

powers and privileges of a natural person and other specific powers, but may only exercise its

rights, powers, and privileges for the purpose of performing its functions.ls3

Similar drafting is employed in section 37L(4) of the Local Government Act 1974:tsa

Every regional council and every tenitorial authority shall be a body corporate with perpetual
succession and a common seal, and, subject to this and any other Act, shall be capable of
acquiring, holding, and disposing of real and personal property, of entering into contracts, of
suing and being sued, and of doing and suffering all such other acts and things as bodies
corporate may do and suffer.

activify means agood orservice provided by, oron behalf of, a local authority,or a council-controlled organisation: and
includes -
(a) the provision of facilities and amenities;
(b) the making of grants; and
(c) the performance of regulatory and other govemmental functions.

ts2 Section 166, Education Act t989. Section 166 provides as follows:

(l ) Each body that is established as a university under section 162(2) of this Act after the commencement of section 162 of
this Act, and each college of education. polytechnic, specialist college. or wanaga- is a body corporate with perpetual
succession and common seal. and is capable of -

(a) Holding real and personal propertyi
(b) Suing and being suedl
(c) Otherwise doing and suffering all that bodies corporate may do and suffer.

(2)This section does not limit the generality of section 192(l ) of this Act.

rs3 See section 192- Education Act t989. See also The Tntstees of the K D Swan Family Trust v Universal College of
Learning C A C A255 /02 [23 September 2003].

r54 As noted by K Palmer, with regard to section 37L(4) of the Local Government Act 1974:

"Under s.37L(4) the corporate power of the council appears prima facie to be unlimited. This implication
may be supported by reference to the powers of public and private companies, which since I January
1984 have comprised "the rights, powen and privileges of a natural person". unless the memorandum or
articles have expressly restricted or prohibited the statutory powers confened.

However, the empowering words of subs 4 are qualified by the clause "subject to this and any other Act".
and the preferred conventional legal view is that the subsection is enabling only. Accordingly the
substantive powers of a local authority to carr.v out works and engage in functions and activities, should
be found in other provisions. The ultra vires doctrine remains applicable.

The continuation of the limited power conferred on local authorities to expend out of general revenues
funds for purposes not authorised by any Act or law, conhrms the absence of a power of general
competence or unrestricted powers of a natural person,"

K Palmer, Local Government Law in New Zealand (1993,2n0 Ed). 18.

193



It is doubtful that section 12 of the Local Government Act 2002, on its own, expresses the general

powers of a local authority any more broadly than section 3TL(4) of the Local Government Act

1974. While it may be a modern drafting, it essentially describes the same breadth of corporate

powers.

However, an important difference between section 12 and section 37L(4) is that section 12(2) of the

Local Government Act 2002 contains the phrase "for the purposes of performing its role". This

phrase is determinative in clarifuing that the capacity granted to local authorities under section

l2(2) is to achieve the role as defined under section I 1. and the role is to achieve the purpose of
local government as defined under section 10. That statutory approach of clearly linking capactty

to purpose does go further than sections 37K nd 37L(4) and creates a limited power of general

competence. Nonetheless, an argument can be presented that section 37L(4) was implicitly linked

to the purposes of local government set out in section 37K of the 1974 Actand that if these sections

were read together, as no doubt they were intended to, they also established a limited power of
general competence. Certainly, Chen & Paimer in their draft Bill, felt that it was unnecessary to

explicitly link capacity and powers to purpose with these sections also only following each other in

their Bill.r55

Section 12(2) also establishes the context for section 12(3), which provides that section I2(2) is

subject to the Act, any other enactment, and the general law. Accordingly to the extent that any

other provision in the Local Government Act 2002, any other enactrnent, and the general law may

by necessary construction require the scope of the power under section 10 to be restricted or

limited, then that would be the appropriate legal interpretation.rs6 This restriction is not found in

section 37L(4).

See sections 3l, 32 and 33, Local Govemment Bill, in Chen & Palmer. Reform of Local Govemment - A Power of General
Competence, ( I 998).

See the decision Neil Construction Ltd v North Shore Cit.v Council. High Courl Auckland. CIV 2005404-4690. 2l March
2007, Potter J. tn herjudgment, Potter J noted at paragraph 26 ttrat:

"For the purpose of performing its role as defined by s I I . a local authority has the power of general competence in s l2(2)
(refer [8]). But the exercise of the sl2(2) discretion is necessarily constrained by the stated purpose of local govemment in
s l0 and the rights and powers confened on a local authority by the Act or any other enacunent. Section l2(3) expressly
states that the general power of competence in sub-section (2) is subject to the AcL any other enactment and the general
law."

Note also the decision llaitaki District Council v tlaitaki Distict Council[2007] NZRMA 68. where the Courl after
reference to section 12 of the Local Government Act 2002 alone, finds the general competency sufficient authority to
man4ge or operate an airlield (paras | 4. l5).
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4.7.1.3 Ultra Vires

Section l2(2) is also a legislative mechanism that seeks to reduce the effect, in the case of local

authorities, of the doctrine of ultra vires. Tbe principle of ultra vires is that as local authorities are

corporations, they may only do those things as are expressly or impliedly authorised by statute or

by subordinate legislation. I 57

Local authorities may not disable themselves by deed, grant or contract from fulfilling their

obligations to exercise their powers and duties for public purposes.l5s In the exercise of their

statutory powers and duties, local authorities must not inflict on others damage which might be

avoided by reasonable care.lse The rules which require statutory corporations to act intra vires and.

As noted by K Palmer: "The legal basis for the ultra vires rule arises out of early decisions of the courts conceming the
scope of powers of statutory corporations, which were authorised to construct works or provide pubic services.
Understandably the courts were concerned to safeguard commercial and private property rights. and to curb an over-
zealous exercise of powers. The courts assumed that Parliament did not intend subordinate bodies orauthorities to possess
plenary powers or unlimited discretions as to activities, wherc affecting the rights or other persons or property. [The
genesis of this doctrine was Ashbury Railway Carriage and lron Co v Riche ( 1875) LR 7 HL 6531. ln Attornelt-Ceneral v
Great Eastern Railway Co (1880) 5 App Case 473 the House of Lords construed powers conferred on two companies to
"enter a€Teements with respect to the working, maintenance and managemenf' of a railway [ine extension, to authorise
agreements to lease rolling stock between companies. Conceming the ultra vires principle, Lord Blackburn stated [at 481]:

"where there is an Act of Parl iament creating a corporation for a particular purpose. and giving it powers for that
particular purpose, what it does not expressly or impliedly authorix is to be taken to be prohibited."

Lord Selboume LC took a broader view, and stated [at 478]:

"lt appears to me to be important that the doctrine of ultra vires ... should be maintained. But I agree with Lord
Justice James that this doctrine ought to be reasonably. and not unreasonably, understood and applied. and that
whatever may fairly be regarded as incidental to, or consequential upon, those things which the legislature has
authorised, ought not (unless expressly prohibited) to be held, by judicial construction. to be ultra vires."

See K Palmer, Local Government Law in Nsw Zealand (1993. 2"d Ed),45-46.

It was affirmed in its applicuion to stratutory corporations in Dundee Harbour Trustees v D & J Nicotflgl'l AC 550.
where Viscount Haldane LC. refening to the Ashbury case, said at p 556:

"It is now well settled by the judgment of this House in the appeal in that case. and by subsequent decisions
which ilris House has given, that the answer to the question whether a corporation created by a statute has a
particular power depends exclusively on whether that power has been expressly given to it by the statute
regularing iL or can be implied from he language used. The question is simply one of construction of language,
and not of presumption."

See also Laws NZ, Statutes, and, in particulw, pua97 on the doctrine of ultra vires.

See Halsbury's Laws of England 14'h Edition) vol 28, para 1314. See Clearlite Holdings Ltd v Auckland City Corporation
1197612 NZLR 729 (liability in nuisance for contractors actions).

See Halsbury's Laws of EnglaLrd 14'h Edition) vol 28, para t3 14. See Hazetl v Hammersmith & London Fulham Eorough
Council [992]AC l.
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which are applied by the courts consist not only of the limitation of powers but extend also to

matters concerning the manner of exercise of the discretion or duty and the procedure adopted.160

Again, it is questionable whether the drafting style used in section 12(2) reduces to any greater

extent the application of the effect of the doctrine of ultra vires than section 37L(4). Kenneth

Palmer has argued that the ultra vires rule "is not altered by the corporate ability a local authority

has fin section 37L(4) of the Local Government Acr 19741to "be capable of acquiring. holding, and

disposing of real and personal properly, of entering into contracts, of suing and being sued, and of
doing and suffering all such other acts and things as bodies corporate may do and suffer. [He finds

this argument supported by] Takapuna City v Auckland Regional Authority [where] the court ruled

that the Auckland Regional Authority did not have the direct or incidental power to purchase shares

in a private bus company for the purpose of expanding transport services, and had no existing

power to extend 4 x'ansport levy to the district administered by the city. The ultra vires rule was

The following matters are among the relevant considerations in deciding whether any action of a local authoriqv which is
subject to challenge in the courts is lawful or is ultra vires:

(1) whethertheactionofthelocal authorityisexpresslyorimpliedlyauthorisesoriswithinthesubsidiarypowersofthe
authority;

(2) whether the action challenged has been exercised in good faith, and for the purposes for which the power was
conferred:

(3) whether the decision challenged was influenced to a significant extent by rclevant considerations not being taken into
account or by irelevant considerations being taken into account;

(4) whether the decision challenged was manifestly unreasonable in the sense that it could not have been reached by any
reasonable body:

(5) whether the decision challenged was accompanied by a failure to comply with mandatory procedural requirements or
other mistake of law:

(6) whether a discretion has been exercised or a duty executed;
(7) whefter a discretion has been fettered by an improper application of general rules for policy established by the local

authority;
(8) whether the action taken by an appropriate authoritl . committee or person has been taken by an authority. committee

or person with the powers for that purpose lawfully entrusted and exercised. or whether a lawfully entn:sted authority.
committee or person was correctly constituted when it decided the matte[

(9) whether, in exercising powers or duties of a semi-judicial or judiciat character. a local authority (or its authorised
committee, sub-committee or officer) followed procedure contrary to the rules of narural justice. namely that no man
is to be a judge in his own cause (nemo judex on causa sua) and that no man is to be condemned unheard (audi
alteram partem).

See Halsbury's Laws of England 146 Edition) vol 28. para 1315.

It should be noted that estoppel is not a concept recognised in New Zealand public, law. See Chal/ri v Datination
Marlborough Tntst Board Inc 1200312 NZLR 107, al 130. A further relevant consideration is compliance by successive
councils with the contractual commitnents of a previous council. See Devonport Borough Council v Robbins [1979] I
NZLR I.

For a recent discussion of some of these principles in relation to a decision of a local authoritv. see Gibbs v New Plymouth
DC I20061NZRMA 517. which concerned a council decision to allow the continuation of leases of baches on recreation
reserve land. See paras 38, 52 -59 as to process. bias and deference principles.
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applied to declare the levies to be invalid. Subsequently special legislation was required to be

enacted to regularise that legal position."l6l

Despite the explicit link to the broad purpose and role provisions contained in sections l0 and 1 1, it

doubtful whether these sections together with section l2(2) provide sufficient direct or incidental

power to overcome the exacting doctine of ultra vires any more so than section 37L@) and its

implicit link to section 37K.162

4.7.1.4 Redtcingthe effect of the Local Government Act 1974

As noted earlier in this Chapter, a May 2001 Cabinet Paper presented a Table with a preliminary

assessment of those sections of the Local Government Act 1974 which, as a consequence of the

proposed approach to a power of general competence, would no longer be necessary in the Local

Government Act 2002.163 This Table was based largely on an analysis contained in a letter and

schedule dated22 March 2001 to the Department of Internal Affairs from Dennis Sheard of Buddle

Finlay, Barristers and Solicitors.'uo The analysis is useful because it provides the rationale for why a

See K Palmer, Local Government Law in New Zealand (1993,2^oEd).47. ln Takapuna City v AucHand Regional
Authority [1972] NZLR 705. McMullin J stated. at pp 7l l-712, with regard to the way in which the ultra vires rule might
be construed that: "Section 4 [of the Auckland Regional Authority Act 1963) is a more general power not directed to any
specific form of activitv but rather containing a general statement as to the property holding powers of the Authority. It is
a type of section which is commonly found in statutes regularing the powers of local authorities. Thus it appean in
substance in s 5 of the Municipal Corporations Act 1954 and s 29 of the Counties Act 1956. At first blush, s 4 may appear
to be an all embracing power but it is well established that general words in the constinrtion of an incorporated body which.
if construed liberally, would enable a corporation to carry on any business or undertaking of any kind whatever, will be
construed as ancillary to the dominant or main objects for which the corporation was formed."

Section 4 of the AucHand Regional Authorit.v Act 1963 provided as follows: "There shall be for the district a regional
authority which shall be a body corporate under the name of the Auckland Regional Authority and shall have perpetual
succession and a common sea.l, with power to purchase, take on lease, hold. deal with. and dispose of by sale, lease. or
exchange real and personal prcpefly, and to do and suffer all that bodies corporate may lawfully do and suffer."

See Carter Holt Hamey v North Shore Cit.v Council [2005] 2 NZLR 787; lfaitalcere City Council v Brunel, High Court,
Aucklan4 CIV-2006-4044505. 19 December 2006, Baragwanath J; utd, ltieil Cowtruction Ltd v North Shore Ciry
Council. High Court Auckland. Cry 2005-4044690,21 March 2007, Potter J.

Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local
Authorities (POL (01) 106). l7 Ma;v 2001, 7-8.

See letter and schedule dated 22 March 2001 by D Shead, Buddle Finlay, Barristers and Solicitors (available from the
Departnent of lntemal Affairs). The analysis categorised 225 sections of the Local Government Act 1974 into four
categories. The first identified a number of sections that were. in the view of D Sheard, "clearty redundant, usually
prescribing powers surplus to a "general competence'"." The second identified a number of sections which were perhaps
redundanl but where a final decision depended on answers to be found elsewhere in the Review and which typically
depended on the nature of controls on proc€sl for the purposes of pubic kansparenq,, participation or accountability. The
third identified sections of a regulatory nature which might usefully be retained in statutory form (noting that bylaws were
not always accessible and sometimes there were benefits in a uniform approach which did not vary fmm district to district)
and the fourth category which identified provisions that had to be retained (typically because they were necessary or
desirable for good order or efficient local government - commonly relating to matters which could not be done by a natural
person or should be controlled in some way because of the nature of the activity.'
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number of sections of the Local Government Act 1974 were repealed and why a number remain in

force. The Table provides a useful starting point in seeking to determine what was intended to be

included in the power of general competence in sections 10, 1l and 12 and the continuing

restrictions in those sections of the Local Government Act 1974 that remain in force.

Those parts of the 1974 Act which continue in force relate to matters such as local authority

petroleum tax, documents and archives, roads, drainage, divestment of drainage and water race

schemes, waste management, parking places and transport stations, transport related enterprises, fue

hydrants, navigation, bylaws for roads and navigation, offences and penalties. The Consultation

Document 2001 noted that a number of other Government reviews that directly affected some of

these provisions of the Local Government Act 1974 were being undertaken at the time, including

transport-related powers and waste management. Until the policy direction from those reviews was

finalised, it was intended that the relevant sections of the Local Government Act 1974 would remain

unrepealed. However, despite the passage of several years, there appears to be little sign that these

sections will be repealed in the near future.r6s Through the restriction in section l2(2) that the

power of general competence is subject to any other section in that Act, the continuance of a large

part of the 1974 Act is a significant constraint on the power. Ironically, it was some of these

provisions that Chen & Palmer indicated were restictive and in need of revocation.

4.7.1.5 Subject to this AcL any other enactment. and the general law

As will be discussed in later chapters, the Local Government Act 2002 contains a large number of
provisions that restrict the application of section 12. Of particular relevance are the provisions in

Part 6 of the Act (which are discussed in Chapter 5 of this Thesis) and those specific obligations

and restrictions outlinedin Part 7 of the Act.r66 TheConsultation Document 2001 noted,thatthese

165 Departrnent of Intemal Affairs, Review of the Local Governmenl Act - Consultation Docunent, (June 2001), 59{0.

Despite the emphasis of the new Act being generally facilitative in relation to powers and purposes. there remain
restrictions and obligations. Part 7 sets out fotn areas where there are specific obligations or restrictions:

' An obligation to assess wator and sanitary services. the scope of those assessirnents, and the process to be followed;. Obligarions and re sfictions on local authorities and other persons in relation to the delivery of water services;. Specific resrictions on disposal of parks. reseryes and endowment properties; and. A requirement that, if a public library is provided, the residents of the district must be entitled to frce membership.

ln addition, see section 189. Part 8, Local Government Act 2002 which places a significant limitation on the use of public
works powers compared to those that were available under the Local Government Act 1974. See also the commentary in
Brookers, Local Government Law in New Zealand (2006), LG189.01: "The reason for limiting the powers of a local
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restrictions included o'a specific provision for regulations and bylaws, a specific set of processes for

planning and making decisions, statements of general principles for local government management

and possible statements of activities local authorities must undertake."l6T

Subsection l2(2) is also subject to "any other enactment". The word o'enactment" is not defined in

the Local Government Act 2002, but is defined in the Interpretation Act 1999 to mean "... the

whole or a portion of an Act or regulations".l6s While the Consultation Document 2001 suggested

that "any other enactment" would include powers to tax covered in the Rating Powers Act 1998,

roles and responsibilities relating to the conduct of elections, mandatory roles and responsibilities in

existing statutes (such as the Resource Management Act I99I), specific prohibitions in other Acts

(such as the Land Transport Act 1998), 'checks and balances' legislation (such as the Ombudsman

Act 1975 and Local Government OlJicial Information and Meetings Act 1987) as well as general

legislation (relating to matters such as employment, health and safety, human rights and

competition law),16e the definition of "enactment" means that the limitation could be much wider

than this. In particular, the power of general competence in section 12(2) is through section 12(3)

subject to any Local Acts or Local Legislation Acts as well as any Regulations.

There are 114 general statutes which confer obligations or responsibilities on local authorities. A

large number (approximately 630) of spent Local Acts were repealed by section 269 and Schedule

authorit-v under the Public Works Act I 98 I procedures appears to relate to the widening of the purpose. role and powers of
a local authorit-v under ss 10, I l and 12 of the Act."

Department of Intemal Affairs, Review of the Local Govemmen! Act -Consultation Docunenr, (June 2001), 16-19. See
also Report to the Cabinet Policy Commitlee, Review of Local Government Act: Refinement of General Empowerment of
LocalAuthoities (POL (01) 106), l7 May 2001,5.

Act is defined in the Interpretation Act 1999 to mean an "... Act of the Parliament of New Zealand or of the General
Assembly: and includes an lmperial Act that is part of the law of New Zealand:", while regulation means:
"(a) Regulations. rules, or bylaws made under an Act by the Govemor-General in Council or by a Minister of the

Crown:
(b) An Order in Council Proclamation. Noticg Warrant, or Instrumenl made under an enactnent that varies or

extends the scope or provisions ofan enactnent:
(c) An Order in Council that brings into force. repeals. or suspends an enactnent:
(d) Regulations, rules, or an instrument made under an Imperial Act or the Royal prerogative and having the force of

law in New Zealand:
(e) An instrument that is a regulation or that is required to bo treated as a regulation for 0re purposes of the

Regulations Act 1936 or the Acts and Regulations Publication Act 1989 or the Regulations (Disallowance) Acr
I 989:

(0 An insument that revokes regulations, rules. bylaws, an Order in Council. a Proclamation, a notice, a Warrant
or an insrumenl referred to in paragraphs (a) to (e):"

See also Laws NZ, Statutes, paras l4-22.

Departnent of Intemal Affain, Review of the Local Government Act - Consultation Document, (June 2001), l6-19. See
also Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of
Local Authorirres (POL (01) 106). 17 May 2001.5.
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19 of the Local Government Act 2002, although aconsiderable number remain (approximately 600).

There are also 60 Local Legislation Acts spanning a period from 1926 to 1992 that are still in

force.lTo

While there is some doubt as to whether govemment intended that the power of general competence

would be subject to all regulations, it is clear that regulations come within the defrnition of the term

'oenactment" in the Interpretation Act 1999 and consequently section l2(2) is subject to all

regulations as well. There appears to have been no analysis undertaken about which regulations

might be relevant, although those passed under the 114 general statutes mentioned above would be

a useful place to start.lTl

Finally, section 12(2) is also subject to "the general law". The Consultation Document 2001 noted

that the general law included the common law (except where it was specifically over-ruled by the

Local Government Act 2002).172

By contrast, section 37L(4) of the 1974 Act was not explicitly constrained by these factors,

although the normal rules of statutory interpretation applied.

4.7.2 Exercising powers wholly or principallyfor the benefit of districts and regions

Section 12, sub-sections (4), (5) and (6) of the Local Government Act 2002 provide that a territorial

authority must exercise its general power wholly or principally for the benefit of its district, and that

a regional council must exercise its general power wholly or principally for the benefit of all or a

significant part of its region, and not for the benefit of a single district. Although these restrictions

do not prevent two or more local authorities engaging in a joint undertaking, a joint activity, or a

Local Government New Zealand. et al, The Local Government Know How Guide to Govennnce (2002), Appendix H.

Local Govemment New Zealand, et al, The Local Government Know How Guide to Governance (2002), Appendix H.

Departrnent of Intemal Affairs, Statement of Poliqt Directionfor Review of Local Government Acr (November 2000). See
also Report to the Cabinet Policy Commitree, Review of Local Government Act: Refinement of General Empowerment of
LocalAuthorities (POL(01)106), 17May2001.5. Theconceptofthe"generallaw"isarguablyquiteextensive,covering
judicial decisions.

Therc was a significant debate during the Review of the Local Govemment Act about whether local authorities should
abide by New Zealand's intemational obligations, irrespective of whether these has been enacted into New Zealand law.
While Cabinet finally decided that local authorities should not have to abide by intemational obligations, arguably the term
'generaf law'includes intemational obligations of this nature. See Deparrnentof Intemal Affain, Review of the Local
Government Act - Consultation Document (lune 2001).
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co-operative activity or transferring responsibilities to one another, and nor do they restrict the

activities of a council-controlled organisation, they are nevertheless, a significant restraint on their

activities that did not exist in the 1974 Act.

The legislative and policy history of section 12, sub-sections (4), (5) and (6) demonstrates that these

sections arose from concerns that granting a power of general competence to both regional councils

and territorial authorities would create the potential for duplication, overlap or competition between

them. In order to alleviate those concerns and provide for better co-ordination of responsibilities

the 2002 Act establishes three key mechanisms:

the triennial agreement (section 15);

the procedure to be followed where significant new activities are proposed by a regional

council (section l6); and

. the restrictions in section 12, sub-sections (4), (5) and (6).

This view is affrrmed by the comments made by the Local Government and Environment

Committee:173

"Clause 9 sets out the status and powers of local authorities. In accordance with the intent of this
legislation, the powers of local authorities are broadly-based powers of general competence. In the
words of the bill, a local authority is given 'full capacity' to give efflect to the purpose of local
government in its region or district.

Submissions relating to this clause were numerous and often extensive. Many submissions from
community groups expressed concem over the increased powers of local authorities. They
emphasised the need for checks and balances. Some submitters wanted a schedule of defined
functions. This is contrary to the intent of the bill. Submitters also queried the broader

Originally, clause 9(3) of the Local Government Bill 2001 (that was to become section 12 of the Local Government Ac!
2002) provided that:

'(3) A local authority may exercise its powers under this section in respect of matte rs outside its district or
region only to the extent -
(a) that it considers this consistent with promoting the well-being of the district or region; and
(b) that is mandated in accordance with the decision-making processes set out in Part 5."

The Local Govemment and Environment Committee heard submissions on this clause from both the Local Govemment
Forum and Local Govemment New Zealnd. A report by the Departnent of htemal Affairs Local Government Policy
Group on this issue, made to the Committee in May 2002, concluded that:

"The expression of the policy intention in the Bill could be clarified by including explicit provision that
the discretion given to Regional Councils by the general power relates to activities of a regional nature
(serving a regiona.l community of interest" or providing regional facilities) and not to allowing them to be
altemative providers of purely local services and facilities."
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empowerment of regional councils and the possibility for duplication or competition between
regional councils and territorial authorities.

We gave consideration to the restrictive provision about how a local authority may exercise its
powers outside its district or region. We propose a distinction between territorial authorities and
regional councils in relation to where they exercise their respective powers (new subclauses 5 and 6).
A territorial authority operates principally for the benefit of its district. A regional council exercises
its powers principally for the benefit of its region and not for the benefit of a single district. This
applies only to powers exercised under this Act, and not, for example, to powers under the Resource
Management Act l99l where the roles of district and regional councils are defined differently.
Having made this distinction and delimited the area in which local authorities principally exercise
their powers, we propose the consequent subclause (7), which allows for the possibility of joint or
co-operative undertakings by two or more local authorities. This subclause also allows for a transfer
of responsibility from one local authorify to another, and does not restrict the activities of council-
controlled organisations."

The use of the word "principally" as opposed to'owholly" in section 12, sub-sections (4), (5) and (6)

suggests that local authorities are not restricted to exercising their powers "solely" or 'oonly" for the

benefit of their district, but may exercise their powers where the benefit to be derived is, on

occasion, outside their region or district.lTa

However, concerns raised about the ability of local authorities to give aid to overseas countries or

even support disaster relief efforts within New Zealand because of the restrictive nature of sections

12(4),(5) and (6) led to amendments in 2006.175 Sub-sections l2(6)(d) and (e) were inserted by

section 6 of the Local Government Act 2002 Amendment Act 2006 as follows:

174 While the words 'wholly' and 'principally' are not defined in the LGA'02. according to the New Shorter Oxford English
Dictionary, 1996:

' 'wholly' means - "l As a whole, in its entirety, in full. Formerly also, all together, in a body. Now rare 2 Completely,
entirely; without limitation or diminution. 3 Exclusively, solely. only."; and

' 'principall-v' means - "ln the chief place; above all. pre-eminently. In the first instance; originally. 2 In a special or marked
degree; especially. 3 For the most part in most cases."

The word 'benefit', while again not defined in the LGA'02, means, according to the New Shorter Oxford English
Dictionary, 1996, to: I "Do good to, be of advantage to; improve. 2 Receive benefit; profit." The word'district' is defined
in the LGA'02 and means: "the disnict of a territorial authority". Read on its own for ie literal meaning, section l2(4)
app€ars to be reasonably clear and unambiguous. Territorial authorities must exe rcise their power of general competence
wholly or principally for the benefit of their distict. We note, in particular the use of the word 'principally' together with
'wholly'. In this context, we consider'principally' to mean: "for the most part, in most cases." This indicates to us that
Parliament did not intend for tenitorial authorities to exercise their powers 'solely' or 'only' for the benefit of their disrict.
Parliament must have envisaged occasions when territorial authorities would exercise their powers where the benefit to be
derived was outside their district.

See Memorandum titled "Reconstructing Tsunami-affected communities" from Mike Reid of Local Govemment New
Zealand to Mayors, Chairs and Chief Executives, dated 28 January 2005 which stated as follows:

'"Twelve months ago a number of councils made donations to assist the victims of the floods in the lower
North Island. The question was raised at the time as to whether to not it was legal to spend council
resources outside the council boundaries. Concems related to section 12(4) of the LGA 2002 ...

l r)
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"(d) prevent a local authority from making a donation (whether of money, resources, or otherwise) to
another local authority or to a person or organisation outside its district or region or outside New
Zealand-

(i) if the local authority considers, on reasonable grounds, that the donation will benefit its
district or region, or the communities within its district or region; or
(ii) if the local authority considers, on reasonable grounds, that a benefit will be conferred on
the local government sector as a whole; or
(iii) for emergency relief; or

(e) prevent a local authority from making a donation (whether of money, resources, or otherwise) to
a local government body outside New Zealand to enable it to share its experience and expertise with
that body."

By way of international comparison, most councils in Australia are, in addition to being granted

authority to undertake functions and exercise powers within their own geographic areas, also

explicitly empowered to exercise functions and powers outside their area.lT6In the case of councils

in the Northern Territory, the exercise of this power is subject to Ministerial consent ."' Inthe case

of Queensland, councils are empowered as of right to exercise their powers both outside their are4

outside the State and even outside of Australia.lTs In the United Kingdom, section 2(5) of the Local

Government 2000 that applies to England, Wales and Northern Ireland includes a power for a local

authority to do anything in relation to, or for the benefit of, any person or area situated outside their

area if they consider that this is likely to achieve any one or more of their objects of economic,

social and environmental well-being. A similar provision is included in section 20(4) of the Local

Government Act 2003 that applies to Scotland.lTe

Not surprisingly some councils, acting prudently, have asked for legal advice to guarante€ that donations
or expenditure made ou8ide their boundaries are lawful. Soliciton we have talked to are not keen to
provide that level of assurance. The terminology of this sub-section is not ambiguous and whether or not
decisions are lawful will depard upon the circumstance of each case - in particular on the degree to
which the council can show that the decision taken is wholly or principally for the benefit of is
community.

Our advice to councils in the wake of the lower North tsland floods was to ensure that the decision-
making provisions of the LGA 2002 were clearly met and showed that decisions to make donations were
accompanied with advice indicating the way in which their own communities would benefit by that
decision. The same is uue for any decision to contribute council resources to assist in the aftermath of
the tsunami."

See section 124, Local Government Act 1993 [Nf; section 36, Local Government Act 1993 (Qld); section20(2), Local
Government Act 1995 fas/; and section 2.5, Local Government Act 1995 (WA).

Section 124, Local Covernment Act 1993 (NT).

Section 36, Local Govemment Act /,993 (Qld).

See section 2(5), Local Government Act 2000 and section 20(4), Local Government Act 2003 (Scot).
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Several of the more broadly empowering provisions of the Local Government Act 1974 also

explicitly provide for councils to exercise their functions or powers outside their area. Section

2478, for example, provides that every territorial authority shall have the power to undertake works

that 'oin the opinion of the tenitorial authority, is necessary or beneficial to the district, whether

inside or outside the district."l80

A concern that persists is that if it was necessary to spell out clearly and in some detail, by way of a

statutory amendment, that sub-sections l2(4) and (5) do not prevent a local authority from giving

aid to overseas countries or supporting disaster relief eflorts within New Zealand, then what other

activities are local authorities engaged in that are not whoily or principally for the benefit of their

district or region? Particularly when the provision of aid or disaster relief is typically an

insignificant portion of any local authority activity or budget?

A recent Report, Local Government Structure and Efficierecy, discusses two case studies where

Wellington City Council and New Plymouth District Council are identified as providing facilities

for residents across the region they are in, but which are firnded wholly or primarily by that

council.rsl There are likely to be many other examples throughout New Zealand,. As concluded in

the Report:|82

"Another important finding from the case studies is the way in which some larger authorities are
approaching the issue of regional level activity. Both New Plymouth District Council and
Wellington City Council are prepared to invest in activities which have significant spillovers across
the region without requiring an equivalent contribution from other authorities. In each case, the
Council is clearly making a judgment that the issue on which they should focus is the benefits for
their own district, rather than the unfunded spillovers benefiting the residents of adjoining districts.
In both regions there is a growing recognition that the prosperity of the node city is increasingly
dependent on the prosperity of the region as a whole so that initiatives which may initially look like
a cost to the node city with benefits to the wider region, are actually a benefit to the node city
because of the way that regional prosperity flows through to it."

Section 2478, Local Govemment Act 1974.

See McKinf ay Douglas Ltd, Local Government Structure and Eficiency (September 2006) at 64 and 69. With regard to
New Plymouth District Council. the report notes that; 'New Plymouth notes that it has 670/o of the population and 620/o of
caPital value but fully funds the art gallery, Puke Ariki (the library/museum complex) and some major parks and events. It
also pays 95olo of the costs of economic development sewices, 75%o of tourism promotion costs and all of the upkeep on
regional stadia."

See McKinlay Douglas Ltd, Local Govemment Strucrure and Eficiency (September 2006) ar 86.
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In other words, New Plymouth Disnict Council and Wellington City Council are knowingly

exercising their powers under section 12 for the benefit of residents outside their district. Rather

than risking further examples coming to light of local authorities being found to be acting contrary

to sections I2(4) and (5), perhaps necessitating further amendments to section 12(6), the approach

should be to leave these questions to the local authorities concerned by either repealing subsections

(4) and (5) entirely or, at the most, including these as principles under section 14.

If legislative change is not forthcoming, local authorities can look to the provisions in section 12(6),

sub-sections (a), (b) and (c) to overcome the restrictions imposed by sub-sections 12(4) and (5).

Sub-sections (a), (b) and (c) explicitly provide that the restrictions in sub-sections 12(4) and (5) do

not prevent two or more local authorities engaging in a joint activity, or transferring responsibilities

to one another, and nor do they restrict the activities of a council-controlled organisation. The use

of these mechanisms and, in particular, placing certain functions into a council controlled

organisation will enable local authorities to circumvent the local benefit or area restrictions imposed

by sections l2(a) and (5).

4.7.3 Performance offunctions under other enactments

Section 13 of the Local Government Act 2002 makes it clear that the breadth of the reform intended

by the enactment of section 12 applies to all functions of local authorities under any enactrnent.

The limitation in respect of consistency with other Acts is a statutory confirmation of the usual

maxim of statutory interpretation that general words do not derogate from specific provisions, so

that the broad provisions of sections 10 and 12(2) must be read as subject to any other legislation

that addresses a particular function or activity.

Discussion and Analysis - Regional Councils and Territorial Local Authorities - the

Problem of Overlapping Responsibilities

The system of local government in New Zealand is a dual rather than a two-tier system. It
comprises both regional and territorial levels of local governrnent with both a division and an

overlapping of functions.

4.8
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When considering whether to grant local government wider powers and a broader pu4)ose,

questions were raised about whether it would be appropriate to grant an equivalent power and

purpose to both regional and territorial levels of local government

Moreover, further questions arose about how regional councils and territorial authorities who had

responsibilities in the same area would co-ordinate these responsibilities.

4.8.I Regional Government in New Zealand

Regional government has had a chequered history in New Zealand with its prominence waxing and

waning. Typically, left leaning central govemments have supported regional approaches to local

government, while righrleaning govemments have opposed it.'83

Regionalism had promising beginnings with the establishment of provincial governments in 1848 -

which were granted wide general functions and powers.'*' But these gave way quite quickly to the

See G Bush. "The Tortuous Path torvards Regional Government in New Zealand", Planning and Adntinistrarlon. V.6. No.
l. (Spring 1979), 25-33; G Bush, "Local Govemment Reorganisation: the Chances for Change". in G Towru Policies for
Regional Development in New Zealand, (1972),96-12l: G Town. (ed) Policies for Regional Development in New Zealand
(1972): H Fullarton, "The Birth and Growth of District and Regional Councils, 1955-1985. NZLG.V.2l, No.6, (June
1985), 41, 51,60: N Kirk,'The Case for Regional Governmenf', Local Body Review, V. 5, No. (2 February 1969), 6-8;
T McDonafd. Regional Development in New Zealand. NZIER. 1969;D Smith, "The Local Government Act 1974: A Basis
for the Emergence of a Comprehensive Form of Regionalism". DipLGA Research Essay. University of Auckland (19S2).

The statutory system that created local government was introduced into New Zealand after the signing of the Treaty of
Waitangi in 1840. It built largely upon the then current British model, which was transposed to New Zealand at that time.
Initial attempts to set up local govemment progressed on a piecemeal basis due in part to constitutional issues as well as an
unwillingness by settlers to support local administrations and the rates or levy payments they sought to impose.

Following new letters patent, and under reserved powers, the Govemor and Legislative Council enacted the Provincial
Councils Ordinance 1848, which reconfirmed the establishment of the fwo provincial legislatures of Nerv Ulster and New
Munster. The provincial legislative councils possessed sufficiently wide powers to permit them to establish locat
authorities. Certain Ordinances were enacted by the provincial legislature of New Munster, including a Town Roads
Ordinance 1849, aCouttty Roads Ordinance I849 md a Dog Nuisance Ordinance 1849-

However, the two provinces were abolished under the New Zealand Constitution Act 1852 (UK)" which instead established
six provincial councils, namely Auckland, Taranaki, Wellington, Nelson, Canterbury and Otago Q,lew Zealand Constitution
Act 1852 (UK), I5 & 16 Victoriae, Cap. LXXII section I[). The Superintendent of each province had wide powers. With
the advice and consent ofthe Provincial Council, the Superintendent had powers: "to make and ordain all such laws and
ordinances (except and subject as hereinafter mentioned) as may be required for the peace, order, and good govemment of
such province, provided that the same be not repugnant to the law of England." (New Zealand Constintion Act 1852 (UK),
I5 & I6 Victoriae, Cap. LXXII, section XVIII).

As stated abovq these powers were subject to a specific list of limitations. Section XD(. y'y'ew Zealand Constitution Act
1852 (UK), 15 & 16 Victoriae, Cap. LYXII restricted these powers by providing that "lt shall not be lawful for the
Superintendent and Provincial Council to make or ordain any law or ordinance for any of the purposes hereinafter
mentioned; (that is to say),

I . The imposition or regulation of duties of Customs to be imposed on the importation or exportation of any
goods at any port or place in the province:
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cenlralisation of governmental authority in Wellington and a fragmentation of local power through

the creation of a multitude of small locallv focused authorities.rss

For much of the

fragmented among

20tn Century many regional local government functions and powers were

a number of special purpose authorities."u However, the establishment of

The establishment or abolition of any court ofjudicature of civil or criminal jurisdiction. except courts for
trying and punishing such offences as by the law of New Zealand are or may be made punishable in a
summary way or altering the constitution, jurisdiction. or practice of any such court except as aforesaid:
Regulating any ofthe current coin, or the issue ofany bills. notes. orother paper currency:
Regulating the weights and measures to be used in the province or in any part thereot
Regulating the post offices and the carriage of leners within the province:
Establishing, altering, orrepealing larvs relating to bankruptcy or insolvency:
The erection and maintenance of beamns and lighthouses on the coast:
The imposition ofany dues or other charges on shipping at any port or harbour in the province:
Regulating marriages:
Affecting lands of the Crown. or lands to which the title of the aboriginal native owners has never been
extinguished:
Inflicting any disabilities or restrictions on persons of the native race to which persons of European birth
or descent would not also be subjected:
Altering in any way the criminal law of New Zealand, except so far as relates to the trial and punishment
of such offences as are now or may by the criminal law of New Zealmd be punishable in a summary way
as aforesaid:
Regulating the course of inheritance of real or personal properry. or aflecting the law relating to wills.

In addition, and any bill passed by the Provincial Council was subject ultimately to disallowance by the Governor of
NewZealand (See New Zealancl ConstitutionAct 1852 (UK), 15 & I6 Itictoriae, Cap. LXXII, sections XXVII to XXXI).
It is perhaps useful at this point to note the use of ttre empowering phrase "peace, order and good govemment" used in this
legislation as well as the approach of granting general wide powers, but then consfaining these with a specific set of
limitations. This is useful to compare, by wa1, of contrast with later approaches thar started from a more prescriptive
position.

In 1876, the central govemment, now located in Wellington, decided to abolish the provincial legislatures and replace
them, in rural areas. with counties under the Counties Act 1876 and. in towns, with municipalities under the Municipal
Corporations Act 1876. The County Councils, for example, had functions and powers to: enter into contracts: to make
bylaws for the "good govemment" of the County; to care for and manage county roads: to undertake public works; to
support asylum hospitals and other chariuble institutions; to establish or support athenaeums, mechanics institutes,
museums and public libraries; to manage reserves: to provide for and manage market places; to provide for and maintain
public sfaughter houses: to establish and maintain pounds. See K Palmer, Local Governmen! Law in New Zealand (1993,
2no Ed) 3.

In addition to the counties and municipalities. separate statutes established over time many ad hoc or special purpose
boards to manage functions such as river control, soil drainage, harbours, electric power, pest control. hospitals and
education services. These authorities were usually administercd by elected boards, which possessed public works and often
rating powers. These bodies were typically justified on the basis that the areas of existing territorial authorities were not
appropriate for the functions required, that co-opera{ion between the territorial authorities was difficult and that the special
expertise acquired by these bodies was advantageous in terms of efficiency and the public intercst. But by 1926, the
number of local govemment units in New Zealand had reached colossal proportions. There were 677 separate bodies
consisting of 345 tenitorial councils and 332 ad hoc or single purpose boards. See G Bush" "The Tortuous Puh Towards
RegionalGovemmentinNewZealand", PlanningandAdminbtration,Y.6.No. 1(Spring 1979),25-33,at25.

Although the groundwork for rcgional co-operation was enacted n 1929, only a small number of regional planning
authorities were established, (Town Planning Amendment Act I 929). lndeed, the fragmented structure of local government
in New Zealand really only began to come under scrutiny in the tate 1950's and early 60's. In 1945 the Local Govemment
Parliamentary Comminee zupported the further empowerment of the regional planning councils. In 1956, A Mclachlan,
chairperson of the Local Govemment Commission, foresaw regional govemment eventually evolving out of multi-purpose
tenitorial bodies (See C Bush, Local Govemment and Politics in New Zeahnd, (1995, 2"o Ed), 39. A flavour of
regionalism was. for example, advocaled in the 1959 Report of the Commission of Enqutry into the Distribution of
Electricity. The report recommended the retail supply functions of the 44 power boards, 29 boroughs and cities, four
counties, two government departrnents and two private companies transferred to 26 similar supply disficts. many of them
regional in nature (See G Bush. Local Government and Politics in New Zealand (1995,2"0 Ed). 39.

3.
1.

5.

6.

8.

9.

10.

I I.

12,

13.
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regional authorities and, in particular, the Auckland Regional Authority in 1963, paved the way for

the re-emergence of regional govemment.rsT On the recommendations of the May Report 1960, the

Kirk Labour Government (1973-1976) decided to introduce regional government for the whole

country.r88 But it was the later developments under the Fourth Labour Government in the 1980s

The Report of the Local Bills Committee (Hon. Henry May, Chair'1. Inquiry into the Structure of Local Government
completed in 1960 recommended a regional tier of local govemment as one solution to the perceived failure of local
authorities and boards to co-ordinate development. It was recommended that regional councils be established to assume
functions such as water services, sewage disposal and regional roading, ard also to acquire functions held by various
special purpose authorities. Unfortunately. the Local Govemment Commission of the time was only granted powers to put
forward proposals. rather than initiate amalgamation.

The pressure of rapid urbanisation and the need for greater co-operative planning. led to the enactment of the AucHand
Regional Authori4t Act 1963, which established the first elected regional authoriry in New Zealnd. The ARA took conhol
of bulk water supply. main sewerage. principal public transport, regional roading, the overseeing of civil defence. regional
planning, the airporl milk distribution and regional parks functions across the Auckland region. Six ad hoc boards were
abolished and their functions assumed. Generous borrndaries were created and the Act set out that any metropolitan or
regional functions required to be done in future must be administered by the Regional Authority. As noted by G Bush: "For
the first time in nearly a century a completely new rype of local body was implanted upon part oiNew Zeal'and." (G Bush,
DecentltandlnOrder (1971), SeealsoGBush. LocalGovernmentandPoliticsinNewZealand(1995,2""Ed),39-40.
Following the establishment of the Auckland Regional Authority, the Local Govemment Commission released a proposal
to create 20 similar regional authorities throughout New Zealand that would have made most ad-hoc boards superfluous.
This proposal was not, however, realised (See G Bloomfi eld. The Evolution of Local Governmenr Areas in Auckland I 840-
t97t (1973)).

In 1967, the Local Govemment Commission was given authority to prepare area schemes for the whole country, which
were to be completed by the end of 1972. These area schemes were to prescribe the'general pattem'to which later local
schemes had to conform. The Commission was required to focus on 'efliciency'. 'economy', 'effectiveness'. and
'development'. The provisional scheme for Wellington (1969) suggested the abolition of four territorial authorities and
nine ad-hoc boards, while the scheme for Auckland suggested cutting back the number of territorial authorities from thirty-
two to nine and the twent_v three boards to eleven. The scheme fbr North Canterbury (1971) suggested the forty-six local
bodies be reduced to nine. In 1972, the Minister of Local Government also considered the creation of a regional tier of
local govemment with a choice of appointed (United Councils) or elected representatives (Regional Councils) to take
responsibility for regional planning, civil delence and regional parks.

The Kirk Labour Govemment (1973-1976) commenced to implement the recommendations of the May Repon (1960)
(Report of the Local Bills Committee (Hon. Henry May. Chair), Inquiry into the Structure of Local Government). ln
essence. the Third Labour Govemment had decided that regional govemment would be intoduced for the whole country.
The Local Government Act | 974, as first enacted, dirccted the Local Government Commission. as a priority, to divide the
country into regions within five years. Each region would have a directly elected regional council or, altematively, an
appointed united council with smaller populations. subject to an option for constituent councils to request the other type of
council. (SeeJ Roberts, "Local Govemment". in RGoldstein (ed) Labour in Power: Promises and Performance 1972-1975
(r975) r50-r60.

As noted by G Bush: "Above all, [the Local Govemment Act 1974] was a charter for regionalism: although only planning
and civil defence were assigned as mandatory functions, the death knell for many ad-hocs was audible. Any new regional
function automatically fell to the councils, and the more enterprising embraced forestry and parks."(G Bush, Local
Govemment and Politics in New Zealand, (1995,2nd Ed) 54,

In 1974. the fifth Local Govemment Commission prepared aNorthland regional scheme, began three others and supported
the creation of a new district council (Thames Borough, Thames and Coromandel Counties). lt also oversaw the dissolution
ofeight other local bodies.

Following the election of a National Govemment in 1975, however. changes were made to the 1974 Act so that the Local
Govemment Commission could only consider the formation of elected regional councils in urban areas with populations
higher than 325,000 persons. Despite these shifts in direction, the Commission continued with its development of regional
schemes until it was irelf abolished in April 1978. A replacement Commission, chaired by Sir R Webb, took on the worh
but by 1979 had produced only eleven final regional schemes. All of the schemes oeated united councils, which were
composed of appointees from the constituent territorial authorities and which relied on these authorities for their
administration. equipment and finance. As noted by C Bush:
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that established the broader role of directly elected regional local authorities in New Zealand.rse

The experience was short-lived, however, and in 1991, with the return of a National Government, a

more restricted role for regional councils was introduced that limited their functions to mainly

environmental protection and transport management. I e0

"In large measure they were the TLAs' prisoners and only a very pale imitation of the Auckland Regional Authority ...yet
they were a distinct improvement on the six tame regional planning authorities which they absorbed ... the model was the
antithesis of comprehensive regionalism. They could not even undertake optional functions on their own initiative."(G
Bush, local Government and Politics in Nsw Zealand ( I 995. znd Ed), 54-57.

During the period from 1980 to 1984, the establishment of the several further elected regional councils (in addition to the
existing Auckland Regional Authority) and united councils continued, but with these councils having only regional
planning and civil defence functions. Twenty-nine regions were established, with only Auckland, Northland and
Wellington having elected councils. Outside the urban areas of Auckland and Wellington, the regional bodies were not
thought to be measurably effective. due to inadequate funding and little t€rritorial authority support. See G Bush. Iocal
Government and Politics in New Zealand (1995,2no Ed),54-57.

During its first term, the Fourth Labour Govemment prepared the groundrvork for a significant reform of local govemment
that would address issues of amalgamalion and rationalisation. It was part of the govemment's intention to strengthen the
functlons of regional govemment, and to review the existing regions at the same time.

Following its retum to the Treasury benches in 1987. the Labour Govemment began the reform proper rvith the passage of
the Local Government Amendment Act (No 3) 1988, which had as its objective a substantial reform of local government
and defrned in its Schedule the parameters for the new structure, by omitting at regional level reference to the former
united councils and providing only for elected rcgional councils. Likewise the Schedule directed that a regional council
was to acquire the water and soil conservation functions and regional water board functions of Catchment Boards and
Commissions. The laner bodies would be abolished. Maritime planning was also to be transferred from de facto Harbour
Board control to the regional councils (Local Government Amendment Act (l,lo 3) | 988, First Schedule, c I I 1,6).

On I November 1989 united councils were abolished and every part of New Zealand (other than the Chatham Islands)
came within one of 13 regions, which were constituted under a final reorganisation scheme. Each region was controlled by
a regional council (except for the Gisbome region), with members directly elected from constituencies. In 1992, the
Nelson-Marlborough Regional Council was dissolved and replaced by two unitary councils with the dual functions of a
regional council and tenitorial authority.

The Resource Management Act 1991, inroduced by the Labour Govemment was enacted and modified to confirm the
regional management concept, but at the end of 1991, the by then. National Govemment introduced further reforms
(enacted in I992) that limited the powers of regional councils to essential regulatory/resource management functions. In
general. regional services would become services provided through territorial local authorities or through corporate
enterprises (or a services trust in the case of Auckland).

See K Palmer, Local Government Law in Ne'vt Zealand, (1993,2"d Ed) 8. l3-14. See also M Bassetf "Policies Under New
Management: The View from the Minister's Chair (I &ll)", Local Authority Management, V. ll, No. 2 (Sept 1985),3-8
and 9-15; M Basse[ "Reforming Local Government: A Political Yiew", Local Authority Management, V. 15, No. 2 (Sept
1989), 7-15; G Bush" 'Regional Govemment: Can We Cope With lt?'. Local Authority Management,Y. 12, No. I (March
1986), 2741: G Bush, "The Revolution of Local Govemment Restmcturing in New Zealand", Planning and
Administation, V. 16. No. 2 (Autumn 1989). 88-103; G Bush, "The Historic Reorganisation of Local Govemment" in M
Holland & J Boston (eds) The Fourth Labour Governrnent (1990),232-250: G Bush, "Local Govemment: Politics and
Pragmatism" in H Gold (ed) New Zealand Politics in Perspeetive ( I 989), 7 l-92 and 102-22: G Bush "The Case for G iving
Regional Councils a Fair Trial", NZLG,V.27, No. 7 (July 1991), 17-19; B Elwoo4 "Local Govemment Reform", in J

Martin & J. Harper (eds), Devolution and Accountabiliry (Studies in Public Administration No. 34) (1988), 136a0; Sir R
Jansen, .ly'ew Zealand Local Government in the lg80s: Reforn or Restructuring?, PhD Thesis, Univenity of Waikato
(1993); P McKinlay "Local Government", in P McKinlay (ed) Redistributionof Power?: Devolution in New Zealand,
(1990). 4743:H Fyson,'?RA to ARC to ARST-, Terra Nova, No. 15 (April 1992),7-8; H Hughex "Key Lessons for
Local Govemment", NZLG,Y. 27, No. I I (November l99l) 36-37; P Warren, "Role of the'New Focus" ARC", NZLG,V.
29. No. I I (November 1993) 12-13; P Wanen, "Regional and Local Councils - Conflicts and Solutions", The Authority,Y.
2, No.2 (March 1994) 8.

Regional councils. on the other hand, fared differently. Initially under the reforms of 1989, regional councils had quite
wide purposes and powers, but these were restricted by the Cooper reforms of 1992 (the Local Government Amendment
Act 1992\, to primarily mandatory functions. These were provided for in sections 37S, 37SA and 37SB of the Local
Government Act 1974.
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These were provided for in sections 37S, 37SA and 37SB of the Local Government Act l974ter and

restricted regional councils to functions in respect of resource management, biosecurity, water

catchment, maritime planning and regulation (where applicable), civil defence, transit planning and

urban transport administration as well as agricultural pest destruction, noxious plants, regional

parks control, tourism (by agreement with territorial authorities), public relations and hazardous

waste management.le2

See, Local Governntent Act I 974:

'37S. Functions of Regional Councils- (l) Every regional council shall have-
(a) The funcrions. duties, and powers of a regional council under the Resource Management Act l99l:
O) The functions, duties, powers of a regional council under the B iosecurity Act I 993:
(c) Repealed.
(d) Subject to section 375.4( | Xa) of this Act, the functions, duties, and powers of a catchment board under

the Soil Conservation and Rivers Confiol Act 194 | :
(e) The following functions, duties, and powers in relation to waters within its region or within such area

or areas of its region as it may specifr for the purpose by bylaws made under this Ac! namely,-
(i) The regulation and control ofnavigarion safety:
(ii) The functions, dutieq and powers set out in Part 39A:

(0 The functions, duties, and powers of a regional council under the Maritime Transport Act 1994:
(g) The functions, duties, and powers of a regional council under the Civil Defence Act I 983:
(h) The functions. duties, and powers of a regional council under the Transit New Zealand Act 1989, the

Transport Services Licensing Act I989, and the Land Transport Act 1998:
(D The functions, duties, and powers of a regional council under this Act-

except those functions, dutieq and powers specified by an Order in Council giving effect to a final
reorganisation scheme prepared by the Local Government Commission and having effect fiom the
commencement of the I st day of November 1989, as not belonging to that regional council.J"

37SA. Further provisions relating to functions of regional councils -(l) Nothing in section 37S of this Act shall derogate from any Order in Council giving effect to a final
rcorganisation scheme prepared by the Local Govemment Commission and having effect from the
commencement of the Io day of November 1989 and confening upon any rcgional council - (a) The
functions, duties, and powers of a land drainage board under the Land Drainage Act 1908 and a
catchment board under the Soil and Conservation and Rivers Control Act l94l or the functions, duties
and powen of a tenitorial authoriqv under Part XXD( of this AcL in relation to those drainage districts
which at the date of the commencement of this scction, were under the control of a regional council; or
(b) The function* duties, and powers of a nase lla tussock board under the Noxious Plants Act 1978; or
(c) Any other functions, duties, or powers previously confened on any other local authority or public
body by any other Act.

@ For the avoidance of doubt it is hereby declared that nothing in section 37S of this Act affects the
exercise by the Wellington Regional Council of any of the functions. duties, or powers exercisable by
thal Council under the Wellington Water Board Act 1972 or under any Order in Council made under
the Forest and Rural Fires Act 1977.

(3) Nothing in section 37S of this Act shall limit the provisions of Part IIB and IIBC of ttris Act.

3758. Hazardous waste mrnagement - A regional council may fund. establish. and manage sites for the
rcgional disposal of hazardous wastes.

It should also be noted that the Auckland Regional Council had a number of functions, duties and powers that were
different to other regional councils and extended beyond section 37S of the Local Government Act 1974. Moreover, it
might also be noted that certain tenitorial authorities possessed the powers of a regional council where they are constituted
as unitary authorities.
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The Local Government Act 1974 also allowed for the transfer of functions, duties or powers from

regional councils to their constituent tenitorial local authorities, although transfers in the reverse

direction were not provided for in the Act.re3 Provision was also made for any Crown services to be

undertaken by regional councils and tenitorial local authorities by agreement.tei

With the return to power of a left-leaning Labour-Alliance Government in 1999, regionalism was

again brought back to the fore.rej

4.8.2 Should regional councils have the same pov,ers as territorial local authorities?

A number of views were expressed during the Review of the Local Government Act 1974 about

whether regional councils should be granted the same general powers and purpose as tenitorial

authorities.re6

On the one hand it was argued that regional councils should be granted the same 'powers of general

competence' and the same purpose as territorial authorities because this would provide more

flexibility for regional councils to determine for themselves (taking into account the views of

telritorial authorities) what functions they should perfonn to meet regional circumstances, rather

than central government prescribing this at a national level. Moreover, a wider role for regional

councils would address the needs of larger urban areas, such as Auckland, where regional councils

in the past played significant roles in regional development and where regional collaboration across

multiple functions had become increasingly necessary. A response to these demands would be

more easily accommodated, it was argued, by granting regional councils wider purposes and

powers.'nt

Sections 37SC and SD, Local Government Act 1974.

Section 375(2), Local Government Act 1974.

See Labour Puty Labour on Local Government, Policy Doczment of the New Zeahnd Labour Fary, (October 1999).
Also see Alliance Pt1y, Alliance Policy on Local Government (1999). Both the Labour and Alliance party manifestos on
local govemment envisaged a broader role for regional councils, particulady in the area of economic development.

See Cabinet Paper, Review of Local Government Act: General Empowerment of Local Authoriries. DEV (01) 4, 27 Marcb
200t,10.

See, for instance, Auckland Region Mayoral Forum, The Future of Local Government in the Auckland Region, Discussion
Paper (March2000).
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The Government was also keen to meet the demands from some communities for the development

of significant regional facilities (such as multi-events stadiums or regional museums) by unlocking

the potential funding sources held by regional councils, particularly where they held significant

funds that they were not empowered to apply to general purposes (for example, in Taranaki).le8

Because of their smaller number and larger geographic size, the Government also saw regional

councils as more appropriate bodies to work alongside in promoting activities, such as economic

development, than teritorial authorities. I ee

The alternative view was that it would be more appropriate if the role of regional councils remained

prescribed over a clearly specified range of functions and that only territorial authorities be granted

a 'power of general competence'.200

It was argued that granting regional councils the same purpose and powers as territorial authorities

might result in a loss of focus for regional councils in their specialist roles (such as environmental

management) and potentially give rise to conJlicts between regulatory and service delivery roles

(both within regional councils and between regional councils and territorial local authorities).

See, for example. the General Policy Statementto the Taranaki Regional Council Empowering Bilt 2001, which in part
states that: "ln widening the powers of the Council, the Bill allows the Council to deal with sale proceeds from the sale of
endowmsnt lands in New Plymouth in October 1997. The Council sotd land which was zubject to the Harbours Act 1950
and which was also held as an endowment for harbour-related purposes. Tlte Harbours Act 1950 was repealed on 29 April
1999. At the same time. section 230 of the Local Government Act 1974 relating to the sale or exchange of land was
amended to provide that proceeds from the sale or exchange of land held as an endowment for harbour-related purposes did
not need to be applied for the purpose of purchasing other land for harbour-related purposes. In this case. because the
Council sold the land in question before section 230(lA) came into force, the Council is unable to tako advantage of the
more rela,xed way in which the Local Governmet Act I 974 deals with the sale of endowment land held for harbour-related
purposes. The Bill rectifies this situation and provides tlrar the council may apply the sale proceeds for the purposes of
exercising the new powers ..."

This view was advocated vigorously by the Ministry for Economic Development throughout the Review of the Local
Govemment Act. Indeed, the Labour/Alliance govemment had been making a significant investnent in regional economic
development that, in many instances, would arguably have been better managed and delivered through regional councils.
See comments of the Ministry for Economic Development in Report to the Cabinet Policy Committee. Review of the Local
Govemment Act: ReJinement of General Empowerment of Local Authoities (POL(01) 106) l7 May 2001 where the
Ministry for Economic Development argued that regional councils would need to be able to easily: take an active part in
facilitating regional economic development initiativesl or co-ordinate economic development efforts across their region in
parhership with cenfal govemment. The focus of the govemment's effort in ttris area has been on regional approaches to
economic development rather than simply focusing at an individual district level. See New Zealand Council of Trade
Unions, Submission of the New Zealand Council of Trade Unions on the Review of the Local Govemment Acr (30 August
2001) ll,para2.l0.

See for instance, letter from Buddle Findlay to Local Govemment New Zealand, dated 8 September 1999, 2-3:

"We would question whether a power of general oompetence should apply to both regional councils and
territorial local authorities. Most powers in the pocal Govemment] Act a'e not exercised by regional councils.
Even if one thinks of a power of general competence in the narrow sense of the powers available to a nahral
person we would still question whether that is appropriafe for regional councils. It is likely in our view that
Parliament will continue to see rcgional councils as appropriately having specific functions, notably in relation to
the Resource Management Act and waler catchments."
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Questions were raised about how the proposed new purpose, powers and duties would interact with

the more specialised powers, duties and related prohibitions under other legislation, such as the

Resource Management Act l99I.2al

Views were expressed that it would be unwise to grant regional councils wider functions as they

were inherently less representative and democratically accountable than teritorid authorities

because they were more "distant" from the community.2o2 Giving both regional councils and

territorial authorities the same purpose would potentially give rise to duplication, overlap and

competition between councils and perhaps encourage "creeping regionalisation" ovsr more

appropriately territorial responsibilities. Questions were advanced about whether the respective

regulatory authority of each level of council could be appropriately defined if both had the same

purpose.'O3 Finally, firnding concerns were raiserJ about whether ratepayers would be rated twice for

the same function if it was carried out by both regional councils and territorial local authorities.

In the end, the views of those promoting a broader role for regional councils, particularly in

supporting regional economic transformation, held sway with the Government.20a This decision

was one of the most significant undertaken during the Review. The previous role of regional

councils, limited largely to environmental protection and transport management, now expanded

under the Local Government Aet 2002 to include social, economic, environmental and cultural well-

being. Overall, regional councils have been reluctant to fully embrace this new role, as can be seen

in the activities identified in their Long-Term Council Community Plans, mainly because of the

limitations in funding these new activities off their relatively small rating bases and a political

reluctance to signifi cantly increase rates.205

The Resource Management Act I99l and transport legislation, for instance, identify distinct roles for territorial authorities
and regional councils, and it appears thu the implications of these provisions were not fully considercd within the Review
of the Local Govemment Ac1.

The argument here was that any form of general empowerment would need to be tempered with stronger accountability
mechanisms. There were doubts among some commentators about whether regional councils could be made sufficiently
accountable to their communities to be trusted with wider powers.

In clause 53 of their proposed Local Govemment Bill, Chen & Palmer provided that "Regional council bylaws override
teritorial authority bylaws - To the extent that a bylaw made by a regional council is inconsistent with a bylaw made by a
tenitorial authority, the bylaw made by the regional council prevails." See Chen & Palmer, Reform of Local Government -
A Power ofGeneral Competence (1998).

See Review of the LocalGovernment Act: Refinement of General Empowerment of Local Authorities (POL(01) 106) 17
May 2001.

See, by way of example, Departrnent of Internal Affairs, Arnlltsis of Community Outcomes from Draf Long4erm Council
Community P lans 2006 -201 6 (July 2006)
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4.8.4 Avoiding Duplication and Overlap

A consequence of granting regional councils an expanded purpose was the need to provide

mechanisms for avoiding duplication and overlap between the two levels of local government.206

Several options were raised during the Review:

Allowing, within the process of local mandate and accountability, each level of

Iocal government to determine for itself what functions, powers and duties it

would have (or a process of self-determination). This process, it was suggested,

would have been filther supported by a requirement for consultation befween

regional councils and territorial authorities;2o7

Allowing regional councils to take on any new activities only after consultation

with the affected territorial authorities and central government agencies, subject

to final determination by the Minister of Local Government with advice from the

Local Government Commission;2o8

See. for example, Creative New Zealand (Arts Council of New Zealand, Toi Aotearoa), Local Government Act Review,
Submission on tlte Consultation Document, (2001) 5, Public Service Association, Reviewing the Local Government Act -
PSA Response to the Consultarion Document (30 August 2001), I l: Tourism Industrl,Association of New Zealand. Local
Government Act - Consukation Document (2001 ) 6. Property Council of New Zealand, Briefng Paper on the Review of
the Loeal Government Acl (August 30, 2001) 4 and 8; Institute of Professional Engineers New Zealand, Local Government
Act Review - IPENZ Submission, (2001) 3; lnstitute of Chartered Accountants of New Zealand. Submission to the
Department of Internal A/fairs on the Review of the Local Government Ad (August 2001 ) paras. 4. I 8 and 4. | 9.

Officials from the Department of Internal Affairs initially rccommended this approach: "the entry of regional councils into
new areas of activity should be preceded by a process requiring consultation with the affected tenitorial authorities and
central government". However, as noted below, this approach became one that appeared to include a veto for territorial
local authorities. Officials from the Ministry of Economic Development recommended an altemative approach where
regional councils would:

- have to publicly outline and advise all territorial authorities in their region the new activity that they wish
to undertake and to seek views on ttre proposal. That advise would contain the reasons for wishing to
undertake the function and the impact if any, on the activities of the territorial authorities (including
duplication).

- Apply the provisions, at a minimum, of the special consultative procedurc in regional councils
consultuion with territorial authorities.

- Finalise and publish a decision outlining ttre activity to be undertaken.

See Report to the Cabinet Economic Development Committee, Reiew of the Local Government Act - General
Empowerment of Local Aathorities (DEY (01) 4),27 March200l.

This approach was adopted by Cabinet. See Minute of Cabinet (CAB Min (01) 10/14, paras 0/14 3.7 and 3.8) which
provided as above thar "the entry ofregional councils into new areas ofactivity should be preceded by a process requiring
consultation with the affected tenitorial authorities and central govemmenf'. However, the Minute went on !o provide
further detail outlining a process for 'consultation' that appeared to invite a veto:

l.

2.
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3. Establishing a forum (perhaps a forum similar in nature to the Auckland

Regional Growth Forum) to advise on and approve a Memorandum that would

identifu what functions, powers and duties would be performed by the regional

council and territorial authorities in a resion:toe

4. Allowing regional councils to take on any new activities only after obtaining the

agreement of all (or a majority) of those territorial local authorities within their

region;2ro and

5. Allowing regional councils to take on any new'regional' activities that would be

a sole and exciusive decision of the reeional council alone.2tr

Cabinet adopted the second and third options following the Minister's advice:2r2

"A - requires the agreement of territorial authorities to a rcgional council entering an activity already undertaken
by territorial authorities within the region; but,
B - does not require agreement of territorial authorities to a regional council entering an activity not already
undertaken by tenitorial authorities within the region, and,
C - includes a reserve power for a final Ministerial decision where local mnsultations do not produce a
satisfactory conclusion."

See Report lo the Cabinet Economic Development Committee, Reiew of Local Goyernment Act - General Empowerment
of Local Authorilies (DEY (01) 4), 27 March 2001, at 10. See Department of lnternal Affairs, Towards a Power of General
Competence for Local Government in New Zealand - A Discussion Paper (1987),47. In this Discussion Paper, the
Dsparhnent of Intemal Affairs suggested that if the consultative approach were to be seen as insufficient to sort out the
complexity of allocating functions this would be a very strong reason for reconsidering the viability of a power of general
competence. Rather, it would point towards the desirability of a statutory allocation of functions with broad powers
confened in respect to those functions rather than a power of general competence.

This concept was adopted in the form of the Triennial Agrcement. See section 15. Local Government Act 2002.

This type of option was already used in section 5938 of the Local Government Act I974 which provided that a regional
council could only. with the consent of all the terrioriat authorities whose districts were wholly or partly within the region,
fund and co-ordinate the promotion of tourism within the rcgion. Section 5938 of the local Goyernment Act 1974 provides
that: "A rcgional muncil may, with the consent of all the tenitorial authorities whose disbicts are wholly or partly within
the region, fund and co-ordinate the promotion of tourism within the region." It might also have been appropriate to
consider a requirement to seek or receive support by 80% ofthe constituent local authorities. In the event of an activity that
would be provided in only part of a rcgion, then it might be appropriate that the regional council secure the support of all
tenitorial councils in the area of provision or benefiL For example, cunently, in the Auckland region, there is no consensus
among the constituent tenitorial local authorities that the regional council strould fund and co-ordinate the promotion of
tourism and, consequently, ttris is function is carried out by a trust titled Tourism Auckland.

See, for example. the powers of the Auckland Regional Authority. Section 32 of the Auc&and Regional Aathority Aet 1963
gave authority to the Regional Authority to "undertake and operate any ... new regional services that may be required in
the district ... [which] shall be a sole and exclusive one in favour of the Authority alone".

See Report to the Cabinet Economic Development Committee, Review of Local Govemment Act - General Empowerment
of Local Authorfties, (DEV (01) 4), 27 Much 2001, at 10.
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"I propose that the new LGA should not make immediate and direct changes to the respective
roles and responsibilities of territorial authorities and regional councils, except to the extent
necessary to remove current limitations on the potential activities of regional councils which are
inconsistent with general empowerment. Rather, the roles of the two types of authority should
be allowed to evolve over time. in accordance with local circumstances and preferences.

This would be achieved by requiring the taking on of any new responsibilities by regions to be
preceded by a consultation process with affected territorial authorities and central

govemment agencies. Where a proposed new regional activity is one already undertaken by
territorial authorities, the agreement of the territorial authorities to the proposal would be
required. Where the proposal involves new regional activity not already undertaken by the
territorial authorities, then agreement should not be required. Because such local processes have
the potential to stall, I propose that there should be a reserve power for the Minister to make a
final decision - possibly based on advice from the Local Govemment Commission. ... The
current specialised roles (and related prohibitions) under Acts other than the LGA (RMA,
transport) would remain."

The Local Government Act 2002 provides. in sections 10, ll and 12, that regional councils and

territorial local authorities have the same purpose, role, powers and status. In order that the roles of
the two types of authority be allowed to evolve over time, in accordance with local circumstances

and preferences, sections 15 and 16 of the Act provide for triennial agreements and a procedure for

the undertaking by regional councils of significant new activities. A question arises, however, over

whether these provisions are sufficient to overcome the concerns of duplication and overlap of
activities.

4.8.6 Triennial Agreements

Section 15 of the Local Government Act 2002 establishes a new requirement for local authorities

within a region to establish a tiennial agreement:

(l) Not later than I March after each triennial general election of members, all local authorities
within each region must enter into an agreement containing protocols for communication and
co-ordination among them during the period until the next triennial general election of
members.

(2) Each agreement must include a statement of the process for consultation on proposals for new
regional council activities.

(3) After the date specified in subsection (l), but before the next triennial general election of
members, all local authorities within each region may meet and agree to amendments to the
protocols.

(4) An agreement remains in force until replaced by another agreement.

From a drafting perspective, there is no process in the Act for amending triennial agreements

themselves. Once a triennial agreement has been entered into, it remains in force until it is replaced

by another agreement. The only time provided for in the Act for negotiating a replacement for a
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triennial agreement is the period from the triennial general election of members until I March the

following year. This is a very short timeframe, with the Christmas period intervening and this being

the period of the first meetings of the councils.

While a triennial agreement itself cannot be amended, the protocols within a triennial agreement

may be. After I March following each triennial general election of members, but before the next

triennial general election of members, all local authorities within each region may meet and agree to

amendments of the protocols. The added complexity here, by contrast to the triennial agreement

itself, is that to approve an amendment to a protocol, it appears that all local authorities must meet

together and agree to it.

Consequently, it wiil be important in negotiating a triennial agreement to determine what will be in

the agreement itself and what will be in the protocols for communication and co-ordination.

Concerning the phrase 'protocols for communication and co-ordination' which is at the centre of a

triennial agreement, the Local Government Act 2002 does not define what may be included in a

protocol for communication and co-ordination. As noted in the October 2002 Cabnet Paper,

Purpose and General Powers of Local Government, Cabinet was of the view that they were

designed so that regional and territorial councils could determine how they would work together to

contribute to more effective collaboration in dealing with community problems.2l3

The KnowHow Guide to Governance, identifies a number of uses of these protocols for

communication and co-ordination and includes a useful model Triennial Agreement in Appendix A

that many local authorities have adopted almost word for word. Unfortunately, however, many of

the suggested protocols in the Guide itself have not been incorporated into the model Triennial

Agreement. Consequently, many of these have also not been carried forward into the Triennial

Agreements adopted by councils.2 la

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265), 27 September 2001, at ll; Minute of the Cabinet Policy Committeo (POL Min (01)
26/12.

Local Govemment New Zealand et al, The Local Government KnowHow Guide to Governance (2002), 37-39 and
Appendix A. See also Local Government On-Line for examples of Triennial AgreemenB. The Guide suggests as protocols
for communication and coordination: agreeing on regional and sub-regional priorities and how ttrey will be addressed over
the coming triennium; agreeing process€s for identifying joint community outcomes and sbategies; agreeing on shared
approaches to conzulting with communities, undertaking research and delivering services within (and between) regions;
agreeing on joint approaches for communicating with communities and stakeholder Foups and disributing information;
providing a mechanism for aligning policies and services and resolving differences between local authorities; ensuring
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The requiremento in section 15(2), to provide a statement of the process for consultation on

proposals for new regional council activities goes further than the process outlined in section 16 in

that it applies to any new regional council activity, whereas section 16 only applies to proposals by

regional councils for significant new activities. The term "activity" is defined in section 5 of the

Local Government Act 2002 to mean any goods or services provided by, or on behalf of, a local

authority or a council-controlled organisation. It has a very broad meaning. The result is that the

triennial agreement must include a process for consultation on proposals for any new regional

council activities, no matter how significant they are.

Nonetheless, while it appears clear from the language used in section 15(2) that regional councils

and territorial authoriries are to develop a process for consultation on proposals for any new

regional council activities and include a statement of this in a triennial agreement, in practice what

is probably intended by section l5(2) is that the triennial agreement include a statement of the

process to be used in section 16(2) when a regional council proposes a significant new activity and

must "advise'o (or consult) with all the territorial authorities on the proposal and the reasons for it.

In this case, it would be usefirl to outline in advance in a triennial agreement how such a process for

consultation or the giving of advice would proceed. The KnowHow Guide to Governance includes a

useful set of general consultation processes for this purpose in its model Triennial Agreement, but

nothing specific regarding this process.2rt

Although the Triennial Agreement mechanism has been usefirl in outlining the aspirations and

processes for avoiding duplication and clarifying roles between regional councils and territorial

authorities, in practice there remains considerable potential for overlap and it is very likely that this

is occurring. Some suggestions for improvement of the Triennial Agreements mechanism are that

they should place more emphasis in their objectives on the avoidance of duplication or overlap and

a clarification of the respective roles and responsibilities of councils. In addition, while most

gaps in services arc identified and duplication addressed; co-ordinating any consultation policies developed by local
authorities within a region; providing a process for collaboration as local authorities prepare their signifrcance policies
under s 90 of the Act; establishing a means by which the process for identiling community outcomes in s 9l of the Act
may be accomplished; agreeing on joint approaches to developing relationships with Maori, including iwi and hapu;
developing joint approaches to understanding and monitoring the effect of local and national policies on community well-
being; defining clusters of local authorities to work on specific strategies with specific partner agenciesl cxploring ways of
developing 'Joined up" services and integrated approaches to service delivery; and agreeing mechanisms for ongoing
communication and collaboration between local authorities within and beyond regions, at both political and administrative
levels.

Local Govemment New Zealand et al. The Local Goyernment KnowHow Guide to Governance. (2002) Appendix A.
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Triennial Agreements include a requirement for an Annual Report on the Agreement, they might be

enhanced by including monitoring or performance criteria and requiring that the report be prepared

by an author independent of the local authorities concerned.

4.8.7 Section l6 of the Local Government Act 2002

Section l6 of the Local Government Act 2002 sets out the procedure for making decisions where

agreement cannot be reached among the local authorities of a region when the regional council or a

regional council-controlled organisation proposes to undertake a significant new activity that is

either already being done by, or is proposed to be done by, a territorial authority within that

region:216

(1) This section applies if,-
(a) in the exercise of its powers under section l2(2), a regional council proposes to undertake

a significant new activity; or
(b) a regional council-controlled organisation proposes to undertake a significant new

activiry;and
(c) in either case, I or more territorial authorities in the region of the regional council-

(i) are already undertaking the significant new activity; or
(ii) have notified their intention to do so in their long-term council community plans or

their annual plans.
(2) When this section applies, the regional council-

(a) must advise all the terdtorial authorities within its region and the Minister of the proposal
and the reasons for iU and

(b) must include the proposal in its draft long-term council community plan.
(3) A proposal included in a draft long-term council community plan must include-

(a) ttre reasons forthe proposal; and
(b) the expected effects of the proposal on the activities of the territorial authorities within

the region; and
(c) the objections raised by those territorial authorities, ifany.

(4) If, after complying with subsection (2), the regional council indicates that it intends to
continue with the proposal, but agreement is not reached on the proposal among the regional
council and all of the affected territorial authorities, either the regional council or 1 or more of
the affected tenitorial authorities may submit the matter to mediation.

(5) Mediation must be by a mediator or a mediation process-
(a) agreed to by the relevant local authorities; or
(b) in the absence of an agreement, as specified by the Minister.

(6) If mediation is unsuccessful, either the regional council or 1 or more affected tenitorial
authorities may ask the Minister to make a binding decision on the proposal.

(7) Before making a binding decision, the Minister must-
(a) seek and consider the advice of the Commission; and
(b) consult with other Ministers whose responsibilities may be affected by the proposal.

(8) This section does not apply to-

216 
See Local Govemment New Zealand et al, The Local Government KnowHow Guide to Goyernance (2002) at 26 to 27 .
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(a) a proposal by a regional council to establish, own, or operate a park for the benefit of its
re$on; or

(b) a proposal to transfer responsibilities; or
(c) a proposal to transfer bylaw-making powers; or
(d) a reorganisation proposal; or
(e) a proposal to undertake an activity or enter into an undertaking jointly with the Crown.

(9) For the purposes of this section,-
affected territorial authority means a territorial authority-
(a) the district of which is wholly or partly in the region of a regional council: and
(b) that undertakes, or has notified in its longterm council community plan or annual

plan its intention to undertake, the significant new activity
annual plan-
(a) means a report adopted under section223D of the Local Government Act 1974; and
(b) includes such a report that section 281 applies to
new activity-
(a) means an activity that, before the commencement of this section, a regional council was

not authorised to undertake; but
(b) does not include an activity authorised by or under an enactment
regional council-controlled organisation means a council-controlled organisation that is-
(a) 

fii"Ti#}il;equity securities carrying 50%o ormore of the voting rights at a meetins of
the shareholders of the company are-
(A) held by 1 or more regional councils; or
(B) controlled, directly or indirectly, by I or more regional councils; or

(ii) in which I or more regional councils have the right, directly or indirectly, to
appoint 50% or more of the directors of the company; or

(b) an organisation in respect of which I or more regional councils have, whether or not
jointly with other regional councils or persons,-
(i) control, directly or indirectly, of 50Yo or more of the votes at any meeting of the

members or controlling body of the organisation; or
(ii) the right, directly or indirectly, to appoint 50% or more of the trustees, directors, or

managers (however described) of the organisation.

If section 16(1) is able to be interpreted as intended, then the regional council is required to advise

all the territorial authorities within its region and the Minister of its proposal and the reasons for it,

and include the proposal in its draft long-term council community plan.

If the regional council or any affected territorial authorities cannot reach agreement over who

should undertake the activity, then the matter is to be submitted to mediation. If mediation is

unsuccessful, the matter is submitted to the Minister to make a binding decision. In making this

decision, the Minister is required to consult with the Commission and any other appropriate

Minister.2lT

2t7 
See Bushell v Seuetary of State for the Environment [l98l] AC 75,95, 98 as to the nature of Minister's discretion
conceming the making of such a decision. As noted in Bushell, in exercising that discretion, the Minister owes a
constitutional duty to perform it fairly and honestly and to the best of their ability.
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Section 16 is not intended to apply to proposals concerning regional parks, the transfer of
responsibilities, the transfer of by-law making powers, a reorganisation proposal or a proposal to

undertake an activity for, or together with, the Crown. It also provides specific definitions for

'oaffected temitorial authority", o'annual pldn", o'new activity" and "regional council-controlled

organisation". Section 16 applies only where a regional council or regional council-controlled

organisation proposes to undertake a significant new activity.

The terms "significant" and "significance" are defined in section 5 of the Act. The term 'onew

activity" is defined in section 16 and means an activity that, before the commencement of the Act, a

regional council was not authorised to undertake (but does not include an activity authorised by or

under another enactment).

Therefore, in order to activate the process in section 16, the proposed activity of the regional

council must be a "new activity" and have a high degree of importance and serious consequences

for:

(a) The current and future social, economic, environmental, or cultural well-being of the region

or part of the region; or

Some particularly affected or interested person; or

The capacity of the regional council to perform its role and the financial and other costs of

doing so.

(b)

(c)

In addition, for section 16 to be triggered, one or more territorial authorities in the region must

already be undertaking the significant new activity proposed by the regional council, or have

notified their intention to do so in their long-term council community plans or their annual plans.

Consequently, it would appear that few new activities proposed by regional councils would trigger

the test of having such a high level of importance or having such serious consequences. In any case,

it is likely that proposals by regional councils will tend to be for "regional" activities that are

unlikely to be undertaken or intended to be undertaken by territorial authorities. Examples of such

proposals could even include activities such as a "regional" library service or "regional" economic

development service, that while currently being undertaken by territorial authorities at a district
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level, would not be undertaken or intended to be undertaken (or even be able to be undertaken

because of the restrictions in section 12(4)), by a territorial authority at aregional level).

Such an interpretation of section 16(1) leads to a conclusion that few, if any, new activities

proposed by regional councils will trigger the processes outlined in the remaining parts of section

16. Indeed, apart from one recent occasion involving economic development activities in the

Wellington region, the Departrnent of Internal Affairs has no record of the.Minister being advised

of any application under section 16.218

As a mechanism for generally avoiding duplication or overlap of activities undertaken by regional

councils and territorial autliorities or clariffing their respective roles and responsibilities, section i 6

of the Local Government Act 2A02 has been ineffective as it only captures significant new activities.

Only one proposal to undertake a significant new activity under section 16 has been advised, yet it

is likely that considerable duplication and overlap exists.

4.8.8 Transfer ofResponsibilities

A further mechanism that might be used to clariff the roles of regional and territorial local

government is section I7 of the Local Government Act 2002, which outlines the procedures for

hansferring responsibilities between regional councils and territorial authorities:

( 1) A regional council may transfer I or more of its responsibilities (other than a responsibility
that may be transferred under section 33 of the Resource Management Act l99l) to a
territorial authority in accordance with this section.

(2) A tenitorial authority may transfer I or more of its responsibilities (other than a responsibility
that may be transfened under section 33 of the Resource Management Act l99l ) to a regional
council in accordance with this section.

(3) A transfer of responsibilities under this section-
(a) must be made by agreement between the local authorities concemed and may be on the

terms and conditions that are agreed; and

O) may be, as agreed, either-
(i) a substantive transfer of responsibilities; or
(ii) a delegation of the undertaking of responsibilities with the transfening local

authority remaining responsible for the exercise of those responsibilities.
(4) A local authority may not transfer a responsibility, or accept a transfer of a responsibility,

unless-
(a) it has-

See Wellington Regional Council et al, Ilellington Regional Strategt - Internationally Competitive Ifellington, Statemenl
of Proposal (2006) and at hup:l/www.wrs.govlnz/



(i) included the proposal in its annual plan or draft long-term council community plan;
or

(ii) used the special consultative procedure; and
(b) it has given prior notice to the Minister of the proposal.

(5) From the time a transfer takes effect, the responsibilities and powers of the local authority
receiving the transfer are extended as necessary to enable the local authority to undertake,
exercise, and perform the transferred responsibilities.

(6) If a transfer of responsibilities has been made, either localauthority that was party to the
transfer may, through the process set out in subsections (3) to (5), initiate-
(a) a variation of the terms of the transfer; or
(b) the reversal ofthe transfer.

While the procedures set out in section 17 are based on those in sections 37SC and 37SD of the

Local Government Act 1974, there are substantial differences. Section 17 provides that both

territorial authorities and regional councils may transfer any or all of their responsibilities to each

other, except a responsibility that may be transferrsd under section 33 of the Resource Management

Act 1991. This differs from the process provided for in section 37SC and section 37SD of the Local

Government Act 1974, where tansfers could only be made from a regional council to a constituent

territorial autlority. Under section 17, transfers may be made between any regional council and any

territorial authority.

Section 17 also makes a distinction between the two types of responsibilities that may be

transferred. The first is a complete transfer of the responsibility. In this case, section 17 intends that

the local authority that transfers the responsibility will cease to have any further accountability for

that responsibility. The second is a delegation of the undertaking of a responsibility. In this case, the

transferring local authority wili remain accountable for the ultimate exercise of the responsibility

that it has transferred.

From the time a transfer takes effect, the responsibilities and powers of the local authority receiving

the transfer are extended to enable that local authority to undertake, exercise and perform the

transferred responsibilities.2l e

Note section 179 of the Local Government Act 2002, which provides that a local authority may contract out the
administration of its regulatory functions, including, without limitation, the operational aspccB of enforcement, inspectioru
licensing and other administrative matters, but retains legal responsibility for the consequences of delegation of these
functions. This provision ensures that a local authority cannot wholly avoid legal rcsponsibility through contracting out
functions. A similar statement appears in clause 32(7), Schedule 7 (conceming delegations) of the Local Governntent Act
2002.
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The local authorities involved must also create an agreement between themselves, containing any

terms and conditionso to effect a transfer of responsibilities. Moreover, prior to any transfer, the

local authorities are required to either include the proposal for a transfer in their respective annual

plans or long-term council community plans or use the special consultative procedure to consult on

the proposal. Although this would not present too much of a barrier, it is perhaps a significant

deterrent that a public process is required. In addition, the Minister must be given prior notice.

Transfers of responsibilities are not necessarily

responsibility, either the regional council or territorial

the responsibility. This requires the local authorities

consultation used when proposing a ftansfer.

permanent. Following any transfer of a

authority may seek a variation or reversal of

involved to follow the sarne procedures for

Under section 149 of the Local Government Act 2002, the powers granted to a regional council to

make bylaws are limited to the historic areas under the control of regional councils, but need to be

read in conjunction with other legislation that confers powers on regional councils. Potentially a

regional council may assume a new function under section 16 or a territorial authority may transfer

responsibilities to a regional council under section 17. Under section l7(5), from the time a tansfer

takes effect, the responsibilities and powers of the regional council will be extended as necessary to

enable it to undertake, exercise and perform the transferred responsibilities. These powers could

include all necessary powers to make bylaws. In addition, a territorial authority may transfer all or

any of its powers to make bylaws to a regional council under section 161.220

The transfer procedures do not appear to be well used even though there may be merit in doing so.

The f-rndings of the 1999 joint report of the Parliamentary Commissioner for the Environment and

the Auditor-General, Local Government Environmental Management - A Study of Models and

Outcomes, commented on section 33 of the Resource Management Act 1991 and the fact that there

was little evidence of regional councils having tansferred functions, duties or powers under that

section. The authors expressed a view that the absence of transfers seemed to be due to: regional

councils' lacking confidence in tenitorial authorities' capabilities to undertake these functions;

reluctance amongst territorial authorities to undertake additional functions without the necessary

firnding or the ability to recover the costs of carrying out the functions; and the requirement under

the RMA that the transferring authority retains the responsibility for the exercise of the fi.rnctions,

Brookers, Local Government Law in New Zealand, LG149.0l
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duties or powers it transfers.22r Although some of those concerns have been addressed in section 17,

transfers appear to remain very few and far between.

4.9 Conclusions

As noted at the outset of this chapter, the Government's second objective for the Review was to aim

to achieve a new statute that "involved a move to a more broadly empowering legislative

framework under which local authorities could meet the needs of their communities."222

The concept of a more broadly empowering legislative framework for local authorities (or a 'power

of general competence') had been the subject of considerable debate in local government circles for

the previous twenty years. In examining this history, two periods are important.

The frst took place during the last term of the 4tr Labour Government as part of the wider package

of central and local govemment reforms undertaken at this time. The 1987 Department of Internal

Affairs Discussion Paper Towards a Power of General Competence for Local Government in

New Zealand was, and still remains, a very useful overview of the issues surrounding a power of
general competence.223 This work subsequently informed a significant Cabinet Paper of 7

December 1989,224 which discussed both the issues and options for a power of general competence

and concluded that:

"lt is officials view that the introduction of a pure power of general competence for local
govemment ... would raise a number of legal and jurisdictional problems and a tendency for
local authorities to question the functions they have and the authority they have to carry them
out. The modified power of general competence ... would overcome these difticulties ...
Officials therefore consider that ... a power of competence over a specified range of functions,
would be the more desirable legal basis for local government in New Zealand. [This] could be
achieved by specifying the functions and objectives of a local authority, and declaring: "... a
Council has the power to do all things necessary or convenient to be done for or in connection

Parliamentary Commissioner for the Envimnment and Controller and Auditor General, Local Government Environmental
Management: A Study of Models and Outcomes (August 1999).

Departrnent of Intemal Affairs, Statement of Policy Directionfor Review of Local Government Act, (November 2000), at2.

See Department of Intemal Affairs, Towards a Power of General Competence for Local Goyernment in New Zealand
( r e87).

Departnent of Intemal Affairs, Cabinet Paper to ttre Cabinet Committee on Reform of Local Govemment and Resource
Management Statutes, (7 December 1989).

all

tr1
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with the performance of its functions and to enable it to achieve its objectives." (Section 8(3) of
the Local Government Act in Victoria. Australia)."225

What also needs to be kept in mind is the context within which a power of general competence was

considered at that time. As noted in the 1987 Department of Internal Affairs Discussion Paper:226

"[A power of general competence] is radical in that it will have the effect of allowing a major
public institution to become more self-reliant, more efficient and more accountable. But in
doing this it is basically bringing the area of local government into line with other segments of
public life that have been subject to reform in recent years."

Unforfunately the Government had run out of time to effect further substantive change, and with

Labour's loss in the 1990 general election questions relating to a power of general competence

generally fell into abeyance.

The second period occurred under the Labour-Alliance Government of 1999. Here, the concept of a

power of general competence was elevated to a key place in the local government policies of both

the Labour and the Alliance parties prior to the election in 1999.727 However, the introduction of a

more flexible and empowering legislative framework for local government was to clearly be

conditioned on a superior set of accountabilities to the community. This is especially evident in the

Minister's speech on introducing the Local Government Bill200I, where she affirmed that:

"Above all, the bill is about empowering communities, not as some might imagine by the
empowerrnent of councils to exert grcater and gteater power and authority over their electors,
but rather, by the empowennent of New Zealanders within their local communities to exercise
even greater control over their elected representatives and councils, and over the environments
and communities in which thev live."228

Departnent of Intemal Affairs. Cabinet Paper to the Cabinet Committee on Reform of Local Govemment and Resource
Management Statutes, (7 December 1989) 15.

See Department of Intemal Affairs, Towards a Power of General Competence for Local Governnent in New Zealand
(re87).69.

See Labour Pfi, Labour on Local Govemment, Poliqt Document of the New Zealand Labour Party, (October 1999).
Also see Alliane Party, Alliance Policy on Local Government (1999).

Hon S Lee, Speecb on the Introduction of the Local Government Bill 2001, (19 December 2001). As the Minister further
noted:

'Above all. the bill is about empowering communities, not as some might imagine by the empowerment of
councils to exert greater and gr€ater power and authority over their electorq but rather, by the empowerment of
New Zealanden within their local communities to exercise even greater control over their e lected representatives
and councils. and over the environments and communities in which they live.

This is to be achieved by requiring councils to conduct the decision-making process in a democratic and open
manner. by requiring grcater responsibility from elected members in retum for increased legislative flexibility, by
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Indeed, the phrase - a power of general competence - did not appear in the Minister's speech at all.

The question then is whether the Labour-Alliance Government at the end of the day kept their

pledge to enact a power of general competence for local government? But that raises a deeper

question - was the concept of a power of general competence sufficiently clear and understood such

that it could be enacted? Indications from the first Cabinet Paper of the Review show that officials

of the Department of Intemal Aflairs were certainly struggling with the potential impacts of the

proposal:

"Both the Labour and Alliance pre-election policies refer to the replacement of the LGA with a
more broadly empowering statute and to the enactment of a "power of general competence" for
local govemment. Neither policy, however, defined what was meant by a 'power of general
competence' or how it should be implemented. LGNZ now prefer to talk about 'empowerment'
rather than a 'power of general competenc_e', although this does not necessarily provide any
further direction on what is being sought."22e

In seeking to explore what a power of general competence might be, the Paper began to develop a

view that the functions of local government could be divided into those defined as mandatory and

prohibited, with an undefined set of discretionary functions remaining. Under this schemeo local

authorities would have a 'power of general competence' only over these undefined set of
discretionary functions. This proposition was developed further in the November 2000 Statement of
Policy Direction where activities were identified as prohibited (e.g activities undertaken by central

government), mandatory (e.g. local government roles in national regulatory systems such as the

Resource Management Act 1991) and discretionary (everything else).230

Of significance in understanding what was meant by a power of general competence was the early

dismissal during the Review of any potential for constitutional change. Back in 1987, the then

Minister of Local Government, the Hon. Michael Bassett made it clear that a power of general

providing councils with legal rights to the things that they have a valid community mandale for. and ... by giving
people the information and opportunities they need to influence the decision-making process.

To be successful. councils must in future be driven less by a need for sfict compliance with a detailed statute,
and more by the need to deliver results that local communities demand."

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and Review of the
Local Government Act (DEY (00) 40), 24 luly 2000, 5.

See Deparunent of Int€mal Affain, Statement of Policy Directionfor Review of Local Govemment Ac1 (November 2000).
See also Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper Two:
Defining the Activities of Local Government (DEV (00) 55).
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competence would involve a 'ofundamental change in the legal and constitutional role of local

govemment."Z3r In October 1999, Geoffrey Palmer argued that the Review should be about "a

bigger constitutional question... [This is whether] New Zealand Local Government should be

liberated, to be imbued with greater constitutional significance ...".?32 This view was echoed by

others during the 2000 Building the Constitution conference, but Cabinet made it clear that no

constitutional changes involving greater autonomy or sovereignty would be considered.233

Instead the concept of a power of general competence or empow'erment (as it was now re-branded)

focused more on the new 'purpose' and 'general powers' clauses that finally found their way into

sections 10 and 12 of the Local Government Act 2002. The discussion of the general powers clause

can be traced back to the July 2000 Cabinet Paper w-hich suggested that there were a range of
powers that local authorities might be permitted to have to undertake their activities, including a full

power of general competence, the powers of a natural person, and/or prescribed powers.23a While

explored briefly in the November 2000 Statement of Policy Direction, the issue of powers did not

begin to be properly examined until the March 2001 Cabinet Paper, General Empowerment of
Local Authorities.23s

That Paper introduced and discussed four options for the general powers clause, including one

based on the Aushalian model of a power of general competence, another on the 'powers of a

natural person' form of worfu, a further on the 'full capacity and powers' form of words and one

where a new set of words would be developed specifically for the new Local Government Act.

Unfortunately the Paper used a rather condensed Table to explain and compare the four options,

Minister of Local Govemment, the Hon. Dr. M Bassett, Speech Notes, Opening Address to the 1987 Conference of the
New Zealand Counties Association. Proceedings of the Sixt.v-Second Conference of Delegates, (June 1987). See also
Minister of Local Govemment, the Hon. Dr. M. Bassen, Speech Notes, Opening Addrcss to the 1987 Conference of the
Municipal Association of New Zealand (lncorporated), Proceedings of the Sevent.v-Fourth Conference of Delegates, (7-10
April 1987). See also the re ference in Departnent of Intemal Affairs, cited in Towards a Power of General Competence

for Local Government in New Zealand (1987) 2.

See Sir C Palmer, Reforming Local Government: A Power of General Competence, Presentation Paper to the Workshop for
Councils to Discuss Recent Initiarives to replace the Cunent Local Govemment Act, (28 October 1999) l.

Depaftnent of Intemal Affairs, Statement of Poliqt Directionfor Review of Local Govemment Act, November 2000.4. See
Report to the Cabinet Economic Development Committee, Review of the Local Government Act: Paper One: Purpose and
Principles (DEV (00) 54), 5-6.

See Report to the Cabinet Economic Development Committee. Policy Frameworkfor Local Government and Review of the
Local Government Act (DEY (00) 40), 24 luly 2000,7.

See Report to the Cabinet Development Committee, Review of the Local Government Act: General Empowerment of Local
Authorities (DEV (01) 4), 27 March 2001.
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which really did not give justice to this aspect of the review. Moreover, no option was identified as

preferred in this Paper and the fourth option, a new set of words, appeared almost identical to the

third option based on section 16 of the Companies Act 1993. It is also disappointing, if not

misleading, that little or no mention was made in the Cabinet Paper of the existing empowerment

sections of the Local Government Act 1974, such as section 37L(4) as well as sections 2478 and

247C. This appears to have left Cabinet with an impression that the proposed new powers were

novel, rather than being more or less a modern drafting of the powers clauses in the 1974 Act. This

impression was also carried over into May 2001 Cabinet Paper, Refinement of General

Empowerment of Local Authorities,t'u *d into the Review of the Local Government Act -
Consultation Document,?37 which argued that the proposed general powers clause would "be a real

change for local authorities and for their communities".238 This misinterpretation over the extent of

the novelty and scope ofthe new drafting ofthe powers provoked serious and perhaps unnecessary

criticism from various quarters.2se The May 2001 Cabinet Paper also briefly mentioned that a

consequence of the proposed general powers clauses was that a large number of specific provisions

of the 1974 Act would be revoked. This was, in fact, one of the more significant decisions of the

entire Review and was seriously understated in the Cabinet papers. It was only with the revocation

of these provisions of the 1974 Act that the new general powers clause had any real scope.

As enacted section 12, subsections (l) to (3) of the Local Government Act 2002 are based very

closely on section 16 of the Companies Act 1993. Section 12 is arguably only a modern redrafting

of the powers in section 37L(4) of the Local Government Act 1974.240

Report to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Loca!
Authorities (POL (01) 106), l7 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) 12115.

Departnent of lntemal Affairs, Reviev, of the Local Government Act - Consultation Document. (June 2001).

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01) 265),27 September 2001,2. See also Minute of the Cabinet Policy Committee (POL Min
(0t) 26tr2, t.

See, for example, Report to the Cabinet Policy Commillee, Review of the Local Government Act: Paper I Process Issues
and Report on Consultation @OL (01) 264), I October 2001, 5. See Departnent of Intemal Affairs, Review of the Local
Govemment Act 1974: Synopsis of Submissions. (October 2001)2-25. The common reasons for rejecting or not tully
supporting the proposed power were: simply that councils should not have more power; the perception of a high risk of
abuse ofpowers; that ratepayers shouldn't be expected to fund the cost of increased powers; and opposition to councils
pursuing any business activity that they may wish to undertake.

Section 37L(4)of the Local Govemment Act 1974 provides that: "Every regional council and every territorial authority
shall be a body corporate with perpetual succession and a common seal, and. subject to this and any other Act, shall be
capable of acquiring, holding. and disposing of real and personal property, of entering into contacts, of suing and being
sued, and of doing and suffering all such other acts and things as bodies corporate may do and suffer."
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Although section 12(3) provides that "[s]ubsection (2) is subject to this Act, any other enactment,

and the general law" (as in section 37L(4)), a significant difference between the two sections is that

a lot of the prescription in the Local Government Act 1974 was repealed on enactment of the Local

Government Act 2002 and there is now a clear link to the purpose of local government in section 10.

For these reasons, rather than its own drafting, section 12 is more explicitly enabling than section

37L(4). However, the restrictions imposed by section 12(3) should not be dismissed lightly.2at The

general power is constrained by other parts of the Local Government Act 2002 (such as Part 6),

those parts of the Local Government Act 1974 that remain in force (of which there are quite a few).

I 14 general statutes, around 600 Local Acts, 60 Local Legislation Acts and numerous Regulations.

The o'general law" or common law also acts as a constraint.

A particular problem arises with regard to sub-sections (4), (5) and (6) of section 12, which provide

that a territorial authority must exercise its general power wholly or principally for the benefit of

it's district and that a regional council must exercise its general power wholly or principally for the

benefit of all or a significant part of its region and not for the benefit of a single district. Concerns

that these provisions barred local authorities from supporting disaster relief either elsewhere in New

Zealand or internationally resulted in an amendment to make specific provision for this. However,

a concern persists that if it was necessary to be explicit about legalising this exercise of general

power, then does this cast doubt over the legitimacy of certain actions by territorial councils to

wholly or principally support facilities that benefit residents from an entire region? Nonetheless,

sub-section 12(6) does permit local authorities to avoid these local area or benefit restrictions by

engaging in a joint activity, or transferring responsibilities to one another, or placing the activity in

a council-controlled orsanisation.

Overall, although section 12 (together with the revocation of large parts of the 1974 Act) has more

clearly empowered local authorities by comparison with the muddled approach of the 1974 Act, it

has also brought with it significant constaints, not least of which are the accountability provisions

of the 2002 Act and those parts of the 1974 Act still in force. Questions have also arisen over the

extent to which local authorities can support activities or facilities that have spill-over benefits

outside their area. While it is an over-statement to say that the new general powers represent'oa real

See Carter Holt Harvey v North Shore City Council 1200612 NZLR 787: and Neil Construction Ltd v North Shore City
Council, High Court, Auckland CM0054044690.21March 2007, Potter J.
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change for local authorities and for their communities", it does, at least to some extent, rationalise

the previous mess.2ot

However, a truly significant change is that regional councils now have the same purpose and similar

pow€rs as territorial authorities. The system of local government in New Zealand is a dual rather

than a two{ier system comprising both regional and tenitorial levels of local government with both

a division and an overlapping of functions. When considering whether to grant local government

wider powers and a broader pu{pose, questions were raised about.whether it would be appropriate

to grant an equivalent power and purpose to both regional and territorial levels of local government.

Further questions arose about how regional councils and territorial authorities, who had

responsibilities in the same geographic area would be able to co-ordinate these responsibilities.

Regional government has had a chequered history in New Zealand with its prominence waxing and

waning. Typically, left leaning central governments have supported regional approaches to local

government, while right-leaning govemments have opposed it. One of the most significant, but

perhaps understated outcomes of the Review of the Local Government Act 1974 and the resulting

Local Government Act 2002 bas been the much broader purpose given to the role of regional

councils. The Local Government Act 2002 provides, in sections 10, 11 and 12, that regional

councils and territorial local authorities have the same purpose, role and powers.

In order that the roles of the two types of local authority be allowed to evolve over time, in

accordance with local circumstances and preferences, sections 15 and 16 of the Local Government

Act 2002 provide for triennial agreements and a procedure for resolving any conflict where regional

councils undertake si enifi cant new activities.

In accordance with section 15 there are now 12 triennial agreements (one for each region) in force

throughout New Zealand. They generally outline the scope, legal requirements, principles and

approach to communication and consultation as well as mechanisms to consider significant new

activities that might be proposed by the regional council. However, as a tool for avoiding

duplication and overlap, they are in need of some improvement. More importance could be placed

Report to the Cabinet Policy Commitlee, Review of Local Government Act: Paper 2: Purpose and General Powers of
Local Government (POL (01 ) 265 ), 27 September 200 I . 2. See also Minute of the Cabinet Policy Committee (POL Min
(0t)26/12, r.
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on these objectives in the agreements together with a requirement for an annual review and report

on their effectiveness.

While section 16 provides a detailed procedure for resolving any conflict where regional councils

undertake significant new activities, the othreat' of final mediation by the Minister of Local

Government appears to have lessened the likelihood of the procedure actually being used. Indeed,

the Department of Internal Affairs has no record of the Minister being advised of any application

under section 16 apart from that involving the Wellington Regional Stategy.2a3

Finally, it is fair to say that the Local Government Act 2002 has merely couched in different and

more focused language the prior broad purpose and powers of local authorities (with the exception

of regional councils) that already existed in the Local Government Act 1974. A quick comparison

of the range of activities undertaken by local authorities under the Long Term Financial Plans that

existed prior to 2002 and the new Long Term Council Community Plans that have been developed

in 2006 would tend to confirm that view. Moreovero even though regional councils now have a

much broader purpose, there appears to be some reluctance, no doubt due to financial constraints

and a reluctance to significantly increase rates, to undertake activities to take advantage of this. It
is, however, still early days in the irnplementation of the Local Government Act 2002 and as

suggested by some, it is likely that over time a more expansive role for both regional and tenitorial

councils will develop.

See Wellington Regional Council et al, Wellington Regional Strategt - lnternationally Competitive lilellington, Statement
of Proposal (2006) and at http://www.wrs.govtn/



Chapter 5 - Accountability

5.1 Introduction

The quid pro quo for moving to a more broadly empowering legislative framework was that the new

statute would ensure that local authorities became 'more responsive and accountable to their

communities.'

In a recent decision of the High Court,Neil Construction Limited, and others v The North Shore

City Council, HC Auckland, CIV 2005-404-4690,21 March 2007, Justice Potter outlined her view

of the accountability framework under the Local Government Act 20021

"ln exercise of their discretions, given the greater flexibility in decision-making conferred on
councils by the Act, it is therefore necessary and important that councils carefully observe the
purpose and principles of the Act and the role of local authorities, that they ensure both openness in
their decision-making processes, and the ability of sectors of the community affected by their
decisions, to participate in those processes."

This chapter considers this objective and the process of policy reform undertaken by the Labour-

Alliance Government and the resulting Parts 5 and 6 of the Local Government Act 2002 concerning

council-controlled organisations and the planning, decision-making and accountability of local

authorities.

Overall, the key question is whether these provisions of the Local Government Act 2002 have had

their intended effect of making local authorities more responsive and accountable to their local

communities.

Neil Consnttction Limited, and others v The North Shore City Council, HC Aucklan4 CIV 20054044690,2l March 2007,
Poter J, at para 293.
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5.2 Policy Development under the Labour/Alliance Government (1 999-2002)

While it was clear in the local government policies of both the Labour and Alliance parties prior to

the general election in 1999 that both were seeking to provide a more broadly empowering

legislative framework for local authorities, it was also apparent that they would also be required to

become more responsive and accountable to their communities.2 As noted in the Labow Party

policy:3

'ol-abour will rewrite the Local Govemment Act to: enact a power of general competence for local
authorities ... [and] ensure that local govemment is accountable to their local communities."

The Alliance Party saw the issue a little differently, emphasising local autonomy and community

self-determination in their policy, which stated that:a

"lt is the intention of the Alliance local government policy to restore ... autonomv, minimise
central government control over local govemment affairs, and put the "local" back into local
government. We believe that local govemment functions best when local democracy and
community self determination are given the greatest possible scope."

The notion of a need for balance between empowerment and accountability finned up through

several key speeches made by Minister Sandra Lee during the first few months of 2002. No doubt

this reflected the cautionary views of ofFrcials as well as the emerging opposition from minimalist

activists. The Alliance Party policy of community self-determination (as opposed to council

empowerment) would also have played a role.s In her keynote address to the Local Government

New Zealand Conference in Julv 2000 she confirmed to deleeates that:6

"Transparency and accountability issues will invariably form an integral part of the review.
With power, of course, must go responsibiliry. lf local authorities are to have greater flexibility
to act on behalf of their communities we must be sure that the electors and ratepayers have the

See Labour Party, Labour on Local Government, Policy Docament of the New Zealand Labour Party, (October 1999). Also
see Alliance Paff. Alliance Policy on Local Government (1999).

See Labour Party, Labour on Local Government, Poliqt Document of the New Zealand Labour Pa@, (October 1999), l.

See Alf iance ParW, Alliance Policy on Local Governnent (1999J.

See Hon S Lee, Minister of Local Govemment, Keynote Address to Local Government New Zealand Conference. (10 July.
2000), Keynote Address to Local Government Communications Conference, (30 March 2000), Speech to Labour Local
Goventmenl Seclor Council "lmplications of dealing with Maori land for local and regional authorities", Speech to the
Indigenous Land. Resources Conference, (26 May 2000).

See Hon S Lee, Minister of Local Govemmen! Keryote Address to Local Government New Zealand Conference,
(10 July 2000).
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capacity to involve themselves fully in the decision-making processes. The balance between
empowennent and accountability is critical."

The Government's strategic direction for the Review, set out in the July 2000 Cabinet Paper Policy

Framev,ork for Local Government and Revtew of the Local Government Act confirmed that any

new powers for local authorities must be balanced with an appropriate set of accountability

mechanisms.T

The third Cabinet Paper Powers, Accountability, Governance and Funding received by Cabinet in

September 2000 argued that a broader range of discretionary activities for local government would

require rigorous provisions for a mandate from and accountability to local communities. These

included a strategic planning focus that articulated the outcomes local authorities should achieve by

undertaking particular activities; decision making frameworks that focused on the consideration of
relevant information and issues as well as high levels of transparency; the provision of
understandable information for members of the public; appropriate provisions requiring public

consultation and participation in decision making processes; and specific procedures for obtaining a

mandate for entry to and exit from significant discretionary activities.s Accountability appeared to

be gaining the upper hand over empowerment.

See Report to the Cabinet Economic Development Committee. Policy Framework for Local Government and Review of the
Local Government Ac! (DEV (00) 40),24 July 2000, at 4; Minute of the Cabinet Economic Development Committee (DEV
(00) M nn,26 July 2000: and Cabinet Minute conftrming the Economic Development Committee Minute (CAB (00) M
25nC.

Report to the Cabinet Economic Development Committee. Review of the Local Government Act: Paper Three: Powers,
Accountability, Governance and Funding (DEV (00) 56), 3. The Report noted in some detail that:

"The provisions for accountability to the community in the cunent LGA are extensive and demanding but are somewhat ad
hoc. They tend to focus on accountability for outputs without a clear linkage to desired outcomes. The aspiration to an
accountability regime focused on outcomes is an ambitious one and considerable fuither work will be required to clari$ the
extent to which this is achievable. The current provisions are also criticised as imposing unnecessarily high compliance costs
while not being as effective as is desirable. The desiga of an accountabiliry regime will rcquire the achievement of a balance
between the levels of effective accountability likely o be achieved. and the compliance costs imposed by dre regime itse lf.

Arguably a key aspect might be a strategic planning focus that articulates the outcomes and describes the outputs sought from
involvement in particular activities. lf local govemment is to be empowered to act to advance community outcomes then there
is a premium on there being an open, and rigorous process. to inform the local authority about community expectations and to
define those outcomes. Accountability for actions to advance desired outcomes might also be seen as implying a requirement
for the monitoring of outcomes.

A second specific issue is .. . the desirability of specific procedures for obtaining mandate for entiy to and exit from significant
discretionary activities ...

More generally it would seem desirable to €nsure that processes involve:

' decision-making frameworks tJrat focus on the consideration o[ relevant information and issues and high levels of
transpar€ncy.

. The provision of understandable information io members of the public;

' Appropriate provision rtquiring public consultation and participation in decision-making processes; and. Providing appropriate sanctions for the enforcement of such requirements.
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The Governmentos Statement of Policy Direction 2000 acknowledged that the Government's

approach was to provide broader empowerment, but also strongly put the case that:e

" ... more emphasis should be placed on ensuring that local authorities are responsive and accountable
to the communities they represent, and on providing greater scope for communities to make their own
choices about what their local authorities do and how they do it. This suggests that the range of
activities local authorities can undertake should be stated more broadly and flexibly in the legislation.
This will also require a greater focus on the design of rigorous decision-making and accountability
processes, rather than detailed statements about what local authorities can do and how [they can do
it]."

The point was emphasised in the following way:ro

"The approach being taken to the review is that the likelihood of a broader range of permitted
activities for local government will require rigorous provisions for mandate and accountability to local
communities. The current financial management provisions of the LGA (added in 1996) are
recognised as having resulted in significant improvements in local authority financial management and
accountability. These provisions are, however, rather ad hoc and involve considerable compliance
costs for local authorities. Issues and options on which further work is being undertaken include:

' the potential for a strategic planning focus that articulates the outcomes sought from
involvement in particular activities;

' the design of decision-making frameworks that focus on the consideration of relevant
information and on high levels of transparency;

' the provision of understandable information to members of the public;

' the identification of appropriate provisions requiring public consultation and participation in
decision-making processes that reflect the significance of the issue or activity concemed;

' ways of enhancing participation by and accountability to citizens; and

' specific procedures for obtaining mandate for entry to and exit from significant discretionary
activities."

The Cabinet Paper Key Relationship Issues considered in February 2001 confrmed that local

govemment's primary relationship and accountability was to the community rather than to central

government. The Paper outlined the principal elements of the proposed accountability framework

and in the process made a somewhat arbitrary distinction between accountability and governance.

The elements of accountability included electoral accountability, processes for identifuing

community outcomes, the accountability of councils for their financial performance, public access

to information and possible citizen referenda The 'governance obligations' included rights for

communities to be consulted, .6a11rrnity partnership relationships, participation in decision-making

Thers is also likely to be value in provision for public paniciparion in decision-making beyond provisions designed primarily
for the purposes of accountability... A further issue is the desirable extent of external monitoring."

Departrnent of Intemal Affairs, Statement of Policy Direction for Re.view of Local Government Act, (November 2000), 2

Department of Intemal Affairs, Statement of Policy Directionfor Review of Local Government Act, (November 2000), 12

?36



processes and the need to recognise diversity.lt The Paper set out the proposed approach in the

following chart:
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The logic behind the distinction between accountability and governance or the selection of
processes for each was not developed in the Paper.

In May 2001, Cabinet received a further suite of 10 Papers. Three addressed specific issues relating

to the accountability of local authorities: Governance and Mandate; Arm's Length Entities; and

P lanning and De cision-Making.t2

The first Paper, Ke1, Relationship /ssueg sought to provide a clear picture of the structure of relationships between local
govemment and the community as well as local government and central government. With regard to the relationship between
local government and the community, the first part of the Paper considered broad policy provisions for how local authorities
could be made more accountable to their communities. through. for instance, greater political/electoral accountability, better
financial and performance planning and reporting, and greater public access to information as well as other options. The Paper
also considered options for improving opportunities for community participation in the govemance of local authorities. See
Report to the Cabinet Policy Committee. Local Governmen! Act Review: Key Relationship Issues (POL (01 ) | 0), 27 February
2001,3-6.

See Report to the Cabinet Policy Committee, Reviev, of Local Government Act: Summary and Overview (POL (01) ll2),
2l May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2i l4; Minute of Cabinet (CAB Min (01) l716); Report
to the Cabinet Policy Committee, Review of Local Government Act: Refinement of General Empowerment of Local Authorities
(POL (01) 106), l7 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) I2l15; Report to the Cabinet Policy
Committee, Review of Local Covernment Act: Local Authoities Governance and Mandate Relationships (POL (01) 104),
17 May 2001 ; Minute of the Cabinet Policy Comminee (POL Min (01 ) l2ll 6; Report to the Cabinet Policy Committ*,, Review
of Local Government Act: Council Planning and Decision-making Processes (POL (01) 105), l8 May 2001; Minute of the
Cabinet Policy Committee (POL Min (01) l2l17; Report to the Cabinet Policy Committee. Review of Local Government Act:
Financial Management Policy and Accountability for Arms-length Entities (POL (01) 108), l8 May 2001; Minute of the
Cabinet Policy Committee (POL Min (01) l2ll8l Report to the Cabinet Poliry Committee, Review of Local Governnent Act:
Regulatory Powers and Ofences (POL (01) 107), 17 May 2001; Minute of the Cabinet Policy Committee (POL Min (01)
l2ll 9; Report to the Cabinet Policy Committee, Review of Local Government Act: Recognition of Maori Interests and Treary of
Waitangi (POL (01) I l3), 2l May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l20; Report to the Cabinet
Policy Committpe. Review of Local Government Act: Enhancing Maori Representation on Local Covernment (POL (0 I ) I I I ),
l8 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l22l; Report to the Cabinet Policy Committee. Review
of Local Government Act: Ratepqver Franchise (POL (01) May 2001; Minute of the Cabinet Policy Committee (POL Min (01)
12122;Report to the Cabinet Policy Committee, Review of Local Govemment Act: Consuhation Programme (POL (01 ) 102), l7
May 2001; Minute of the Cabinet Policy Committee (POL Min (01) 12123.
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The Cabinet Paper Local Authorities Governance and Mandate Relationships addressed a number

of "processes necessary for effective local decision-making, including the relationships between the

community, the elected representatives and the management."l3 The model of local governance

adopted in the 1980s, following the lead set by state sector reforms, was to clearly separate the roles

of elected representatives from management. This model seeks to enhance the accountability of
elected representatives to their electorate and the accountability of the management to the members.

The Paper noted, however, that while the Local Government Act 1974 set out the role of local

authority chief executives, it was almost silent about the role of the mayor/chair and other elected

representatives. In other words, although the 1974 Act as amended was firmly based on the

separation of governance and management. it did not articulate it. This lack of le_eislative

description about the relative roles had created considerable friction between elected members and

chief executives throughout the sector, with the Paper noting that on one occasion (in the case of

Rodney District Council) these led to a complete breakdown. Despite this, the Paper recommended

that the same traditional approach of allowing the role of elected representatives to be self-defining

was preferred. The only reason given was the need to retain some flexibility in the proposed

legislation. Cabinet agreed. 
ra

A more technical, but nonetheless controversial issue, concerning the accountability of chief

executives, was the requirement, confirmed by the Solicitor-General, that the position of chief

executive had to be advertised after the conclusion of their five yeax term, even if the intention of

the local authority was to reappoint the incumbent. Despite strong protests from Local Government

New Zealand and the Society of Local Govemment Managers, the Paper proposed that the

requirement to advertise a position before a chief executive could be reappointed be retained.ts

See Report to the Cabinet Policy Committee, Review of Local Government Act: Local Authorities Govemance and Mandate
Relationships (POL (0 I ) 104), I 7 May 200 l, L

See Report to the Cabinet Poliry Committee. Review of Local Govemment Act: Local Authorities Governance and Mandate
Relationships (POL (0 I ) 104), 17 May 2001, 1 and 3. The particular Council refened to was Rodney District Council. See also
the foreword to the Report of the Controller and Auditor-General, I,lanaging the Relarionship between a Local Authority's
Elected Members and its Chief Execttive (July 2002):

See Report to the Cabinet Poliry Committee, Reviant of Local Goyernment Act: Local Authorities Goyernance and Mandate
Relationships (POL (01) 104), 17 May 2001, l, 3 and 10. Local Govemment New Zealand stated in their comments ar page l0
of the Cabinet Paper that they were: " ... extremely concemed with recommendation 3.4 thal "chief executive positions
continue to be required to be advertised before a chief executive be appointed." As proposed this measure would maintain the
status quo. That on the expiry of a five year fixed term contract (Local Govemmenl New Zealand supports the retention of
fixed term confacts) councils would be required to re-advertise the position as avacancy even though they are happy with the
performance of the incumbent and wish to renegotiate the contract of employment. Local Govemment New Zealand and
SOLGM have made a number of very explicit submission in which we have identified the costs of this requirement to the
sector. Costs include not only the actual cost of the advertising but also the diffrculty faced by small and isolated councils in
attracting and keeping qualified personnel. The turnover oflocal govemment chiefexecutives in the last ten yean has been
substantial, resulting in a major loss of experience. knowledge and institutional memory. The advertising requirement has also

t4
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Generally the status quo as set out in the Local Government Act 1974 was accepted on electoral

matters, although specific changes were recommended concerning dual candidacy and membership

of territorial authorities and community boards, the basis for establishing wards and constituencies

and the review process for determining membership and the basis of elections.l6

Finally, to improve the accountability and performance of elected members it was proposed that

local authorities develop a Code of Conduct covering matters such as conJlicts of interest, pecuniary

interest and individual behaviow. l7

The Financial Management and Accountability for Arms-Length Entities Cabinet Paper proposed

refinements to and a detailed technical analysis of the financial management provisions under Part

VIIA of the Local Government Act 1974. It also proposed greater accountability for'stand-alone

entities', such as companies and trusts because of concerns that local authorities were establishing

and using these entities to avoid the accountability provisions that applied to local authorities

themselves:18

"Establishing stand-alone entities for non-profit council functions has the potential to remove those
activities from public scrutiny. It is proposed that the new Act makes explicit that the responsibility for
determining the most appropriate way to deliver council services rests with elected representatives.
Similarly the new Act should make it clear that elected councillors are ultimately responsible for
ensuring that appropriate governance mechanisms are in place for each council-controlled stand-alone
entity.

It is proposed that when a local authority seeks to establish, or takes a controlling interest in, a stand-
alone entity, be it trading or non-trading, the authority be required to have specific processes in place

strained relationships between established chief executives and their councils to the extent that the performance of ttre local
authority as a whole suffers until the reappointnent process is completed."

See Report to the Cabinet Policy Committee, Review of Local Covemment Act: Local Authorities Governance and Mandate
Relationships (POL (01 ) 104), I 7 May 200 l , l, 3 and 4-7.

See Report to the Cabinet Policy Committee, Review of Local Government Act: Local Authorities Governance and Mandate
Relationships (POL (01) 104),17 May 2001, l, 3 and 7-9.

See Report to the Cabinet Policy Committee, Review of Local Goventment Act: Summary and Ovemiew (POL (01) ll2),
21May 200I; Minute of the Cabinet Policy Committ€e (POL Min (01) l2l14; Minute of Cabinet (CAB Min (01) 1716). For
more detail, see Report to the Cabinet Policy Committw,, Review of Local Government Act: Local Authorities Governance and
Mandate Relationships (POL (01) 104),17 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l16; Report
to the Cabinet Policy Committee, Review of Local Govemment Act: Council Planning and Decision-making Processes (POL
(01) 105), 18 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2ll7: Report to the Cabinet Poliry
Committee, Review of Local Government Act: Finaneial Management Policy and Accountability for Arms-length Entities (POL
(01) 108), 18 May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l18.
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to effectively monitor the performance of those entities. Specific information disclosure requirements
are proposed where assets are being transferred from a local authority to an arms-length entify."le

The Paper Council Planning and Decision-making Processes proposed a range of enhanced.

accountability processes based largely on those in the 1974 Act. A Long Term Council Plan (LTCP)

based closely on the Long Term Financial Strategy (LTFS) required under the Local Government

Act 1974 was proposed although the LTCP would have more of an emphasis on the social, cultural,

economic and environmental work of councils, rather than just the financial focus of the LTFS. The

LTCP would become the mechanism for identifring community outcomes as well as the role of the

council in achieving those outcomes through its own work and partnerships with other agencies. It

le See Repon to the Cabinet Policy Committee, Review of Local Govemment Act: Summary and Ovemiew (POL (01) ilz),
2l May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2l14; Minute of Cabinet (CAB Min (01) t 7/6). The
rationale for these proposals was outlined in more detail at 8-10 of the Report to the Cabinet Policy Commitree- Review of
Local Government Act: Financial Management Polic-v and Accounrabiliry for Arms-length Entiries (POL (0t) tgS),
I8 May 200 L As noted in that Paper:

"Localauthoritiesuseavariegvoforganisational formsandzmangementstoprovidesewicestotheircommunities. Useof
stand-alone entities can offer a number of advantages over in-house provision (these include the ability of the organisation
to focus on the delivery of specific functions, access to some specific skills, and the fact that Trusts in particular are a more
attractive vehicle for community donations). The use of truse is becoming increasingly common, for both trading and
non-trading functions, because they are a highly flexibte organisational form. Specific govemance arrangements can be
tailored to suit the circumstances of the function to be undertaken. Establishing stand-alone entities for non-profit council
funclions. however. has the potential to remove those activities from public scrutiny.

While the currcnt LGA prescribes a number of control and reporting arrangements for LATEs, there are no similar
provisions for other non-profit entities. lt also provides little guidance on how local authorities should monitor and assess
performance. A recent rcport by the Controller and Auditor General, 'Local Authorit"v Governance of Subsidiary Entities'
also highlights this deficiency in the current legislation with respect to trusts and other non-profit entities. The following
proposals draw on the findings and recommendations of that report.

It is proposed that the new LCA makes explicit that the responsibility for determining the most appropriate way to deliver
council services rests with elected representatives. Similarly the new Act should make it clear that elected councillors are
ultimately responsible for ensuring that appropriate govemance mechanisms are in place for each council controlled stand-
alone organisation.

Accordingly, it is proposed that when a local authority seeks to establish, or takes a controlling interest in, a stand-alone
entity, be it trading or non-trading, the authority be required:
' to have a written performance or senvice agreement against which the entity can be held accountable for the use of

ratepayers funds or asse8;

' for profit-making entities the current requirements of the statement of corporate intent would still apply;
' wher€ assets ar€ to be transferred to the entity, to identif, the value ofthe council assets to be transfened or sold;
' to ensure that perflormance monitoring is regularly undertaken with reference to a clear set of agreed expectations:

' to provide an objective process to appoint directors or trustees based on required sets ofskills for the work; and

' to establish a process for the local authority to approveiendorse their stand-alone organisations' philosophy. directions
and shategies. planning outcomes and activities, financial and non-hnancial targets and outcome measures.

It would also be intended that where a local authority seeks to establish, or takes a controlling interest in, a stand-alone
entity, be it tading or non-trading, that the Ombudsmen Act 1975 and the Local Covemment Official Information and
Meetings Act 1987 apply.

Where a local authority uses a company form it will still be bound by the requircments of legislation relating to companies.
Similarly local authority connolled trusts will still be bound by any legislation relating to trusts. Both will be subject to the
accounting standards laid down from time to time for public bodies by the Confioller and Auditor-General.

The effect of these proposals would be to replace the existing provisions relating to the establishment of LATES. The
proposals above give a greater role for public input into significant council decisions as to the use of all types of stand-
alone entities. They also speciff the type of information required to be made available. Accordingly it is proposed that
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also proposed that the detail required in the Annual Plan be moved to the Long Term Council Plan,

which would be reviewed and consulted on everv 3 vears instead of annuallv.

The Annual Plan would become a sunmary of a local authority's annual budget and the proposed

rates and charges as well as clearly signalling any departures from the Long Term Council Plan.

This would reduce the costs of the annual planning process and make this information more

comprehensible to the general public. The Annual Report would be retained.

It was further proposed that local authorities should consult on proposed significant changes in

service levels (such as their entry to, or exit from, activities, or the purchase or disposal of

significant assets) and on changes in the form of organisation used to deliver services (from Council

to an arms-length entity, for example). Consultation with the community on these matters would be

undertaken either through the Long Tenn Council Plan, Annual Plan or by using the Special

Consultative Procedure.

Most of the decisions taken in the May 2001 Cabinet papers were translated into the Review of the

Local Government Act - Consultation Document 2001which noted that one of the objectives of the

Review was now to give "councils an appropriate degree of autonomy over local matters, with

corresponding accountability to their communities and rights to democratic participation by

citizens".20 Although not explained in any thorough way, the concept of 'rights to democratic

participation by citizens' had emerged as distinguishable from accountability per se.

The Consultation Document 2001 addressed these issues in a section titled 'Roles and

Responsibilities of Local Authorities'.2| Although the govemance role of a council was outlined in

broad terms, it was proposed that these principles not be included in the new Act because it is
generally not possible to legislate for 'good governance practice'."22 Moreover, the document also

confirmed the Cabinet decision that local authority chief executives continue to be employed on

fixed term five year contracts and that there be a requirement to advertise a position before a chief

executive could be reappointed.23 Agatru the recommendation was that the framework of

councils no longer be required to use an establishment unit process if [they wish] to establish a local authority hading
enterprise or other stand-alone entity."

Departrnent of lntemal Affairs, Review of the Local Government Act-Consultation Document, (June 2001) at l9 and 3840.

Departnent of Intsmal Affairs, Review of the Local Government Act- Consultation Document, (June 2001) at24-32.

Departrnent of Intemal Affairs, Review of the Local Government Act - Consuhation Document, (June 2001) at 25.

Deparunent of lntemal Affairs, Review of the Local Govemment Act - Consultation Docttment, (June 2001) at 25.

2l
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accountability between elected members and management remain largely undefined. With regard to

decision-making structures and processes, the Consultation Document 2001 proposed that councils

consist only of elected members directly accountable to the community and that they be required to

adopt standing orders for the conduct of meetings and Codes of Conduct for elected members.

Moreover, councils should also be able to determine their own decision-making structwes (such as

community boards, committees, advisory groups, etc), membership of these structures (including

the appointment of non-council members) and appropriate delegations.2a This was largely similar

to the provisions in the 1974 AcL

With regard to the electoral accountability of local authorities, the document confirmed the

frequency and timing of elections (being every three years on the second Saturday of October).

Elected representatives were to be elected by residential electors and given the limited extent to

which the ratepayer franchise was exercised, it was proposed that it be removed.2t While candidacy

for and membership of both a regional council and territorial authority would remain prohibited, it
was suggested that a person be permitted to stand as a candidate for both a territorial authority and a

community board (with a result that if a person was elected to the territorial authority, the next

highest polling candidate would take up the position on the community board). It was also proposed

to retain the direct election of mayors to tenitorial authorities and the appointment of chairs by the

elected regional council as well as the minimum/maximum numbers of elected representatives. The

basis of election, whereby tenitorial authority councillors could be elected on either a ward or

community as a whole basis and regional councillors only on a consistency basis, was to be

retained. Each council would be required to review the number of elected members and the basis of
their election every six years based on a principle of achieving electoral fairness and effective

representation.26 Although some changes were being advanced, they could not be described as

momentous in nature.

Deparfrnent of lnternal Affairs, Review of the Local Government Act - Cowultation Document, (June 2001) at 25.

Deparunent of Intemal Affairs, Review of the Local Government Act - Consultation Docament, (June 2001) at 29-32. Wittl
regard to the ratepayer franchise, tJte Consultation Docttment 2001 noted" at page 30, that section l0lF of the Local
Government Act I 974 provided for non-resident ratepayers tro be electors at local authority elections. A parliamentary elector
could be a ratepayer elector if: the address at which the person was registered as a parliamentary elector was outside the
district, and the person's name appeared as the sole name in the occupiers column of the valuation roll, or the address at which
the person was registered as a parliamentary elector was outside the district and the person was nominated to be enrolled as a
rat€payer elector. The ratepayer franchise had been taditionally justified on the principle of 'no taxation without
representation'.

Departrnent of Intemal Affairs. Review of the Local Government Act - Consuhation Docamenl, (June 2001) at29-32.

25
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The Consultation Document 2001 also outlined refinements to the financial management provisions

of the Local Government Act 1974, particularly their integration within the proposed long tenn

plan." Three major financial management issues were identified: the requirement for councils to

fund depreciation each year, developer contributions and the funding decision-making process.

Despite concerns raised by local authorities over the financial impact of the firnding of depreciatiorl

the Consultation Document proposed that this requirement be retained. The Consultation

Document introduced the concept of development contributions as a new funding power to enable

councils to specifically charge developers for the costs of increased infrastructure capacity.

Although the document accepted that the processes under the Local Government Act I974 whereby

councils made decisions on which services they would provide, what level of service would be

provided and how it would be funded, were generally accepted, it was proposed that the process

consider a wider range of objectives in line with the proposed new purpose of local government.2s

The section of the Consultation Document 2001 titled 'Planning, Consultation and Reporting'

outlined processes to increase the participation of citizens and communities in local decision-

making based on:2e

(1)

(2)

(3)

(4)

(5)

the proposed Long Term Council Plan (LTCP);

the modified Annual Plan:

consultation;

reporting (through the Annual Report); and

requirements for council controlled organisations and service delivery changes.

27

a3

lo

Again, these were largely adapted from existing processes under the 1974 Act. The Consultation

Document 2001 also asked a number of questions about these new processes.3O

Department of Intemal Affairs, Review of the Local Government Act - Consultation Document, (June 2001) at 4549.

Departnent of Intemal Affairs, Review of the Local Government Act - Consultation Document, (June 2001) at 45-49.

Deparrnent of Intemal Affain, Review of the Local Government Act - Consultation Document,June 2001 at 45-49.

The queslions asked in the Consuhation Document 2001 ue as follows: (l) Will the development of the long-term council plan
provide an effective mechanism for communiry participation and the development of partnership relationships? (2) How could
the proposed long term council plan and annual plan processes be improved? (3) Will the proposed consultation and reporting
proc€sses contribule to effective participation? How? (4) Do you consider that the information councils wilt be requireC to
provide will enable communities to participate in an informed manner in the decision-making process conceming changes in
the: level of services to be provided. and ownership of significant assets? Why? Why not? (5) Are the proposals sufficirent to
ensure that councils adequately define and assess the performance of all organisations (commercial and non-commercial) over
which they have control? (6) Should all council-contolled organisations (commercial and nonrommercial) be subject to the
Ombudsmen Act and dre official information provisions of the Local Government Ofticial Information and Meeiings Act?
Why? Why not? Department of IntEmal Affairs, Review of the Local Government Ac! - Consultation Document (June ZbO t ).
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An analysis of the submissions made to the Consultation Document 2001 was prepared by

AC Nieison (NZ) Ltd.3r Their Report comprised separate chapters on 'The Roles and

Responsibilities of Local Authorities', 'Planning, Consultation and Reporting' and 'Financial

Management'.32

In their chapter on the Roles and Responsibilities of Local Authorities, AC Nielson noted that in the

submissions from councils most opposed the proposal that the role of ehief executive must be

advertised at end of their five year term. Councils also called for good governance practice to be

stipulated in the legislation as well as a clearer definition of the relative roles and responsibilities of
the mayor, councillors, chief executives and management. There was considerable support for a

code of conduct, including a wide range of suggestions and ideas about what it might cover, while

there was a strong rejection of the proposal to remove the ratepayer franchise. No clear picture

emerged conceming membership of local authorities, review of membership or the basis of election

of members.33

The AC Nielson Analysis also raised critical concerns that the approach that had been taken in the

Review to enhancing community partic ipation : 

3a

"Councils were generally of the view that consultation and participation has improved significantly in
recent times and may now have even reached a stage where there is "consultation fatigue" among both
councils and communities. Many councils feel they have developed, and use, a more appropriate and
effective range of mechanisms to consult with their communities. Many also indicate they have
effective planning and reporting procedures in place based on the current processes.

Other sectors, including many individual submissions, expressed concern with cunent planning and
consultation procedures. Many submissions indicated a belief that, currently, consultation in relation
to plans occurred too late in the process, so that input from communities was often not reflected in
decisions made. In addition, many perceived current consultation procedures, particularly the
submission process, as being ineffectual."

See Department of Intemal Affairs, Review of the Local Government Act | 974: Synopsis and Analysis of Submissions, (October
2001). SeealsoRepontotheCabinetPolicyCommittee.ReviewoftheLocalCovernmentAct:PaperlProcesslssuesand
Report on Consukation (POL (01 ) 264), I October 2001 .

See Deparbnent of Intemal Affairs, Review of the Local Government Act I 974: Synopsis and Analysis of Submissions, (October
2001) al 26-32 (Roles and Responsibilities of Local Authorities),46-58 (Planning, Consultation and Reporring) and 59-69
(Financial Management).

See Departrnent of Intemal Affairs, Rqiew of the Local Government Act 1974: Synopsis and Analysis of Submissions, (October
2001) at26-32 (Roles and Responsibilities of Local Authorities).

See Deparrnent of Intemal Affain, Review of the Local Government Act I974: Synopsis and Analysis of Submissions, (October
2001) at 48-49. See also Report to the Cabinet Policy Committee, Review of the Local Government Act: Paper I Process
Issues and Report on Consultation (POL (0 I ) 264), I October 2001.

32
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Some of the submissions also suggested that planning, consultation and reporting processes should

be made more consistent between the legislation affecting local government, such as the Resource

Management Act I99l andthe Transit New Zealand Act lg8g.35

The Chapter on 'Financial Management' noted views were wide ranging about the appropriateness

of the various financial management models being proposed:36

"Councils believe that financial management is complex and that other groups do not really
understand their particular needs. Some believe that generally accepted accounting practice (GAAP)
is an inappropriate model for councils who should not operate as 'commercial enterprises'. Some
believe the current legislation is also cumbersome and makes it difficult to implement practical
funding mechanisms.

Counciis want more flexibiliry in financial management to allow for various iocal circumstances.
They also want a wider, more certain power to levy for infrastructure that is separate from the
Resource Management Act (RMA) and the Environment Court. They would like to see its
jurisdiction moved into general law where there is a greater body of case law on local authority
funding. They believe this would be less costly, give greater certainty of outcomes and this make
planning easier.

There is a view that currently there are no provisions for funding community infrastructure and that
this should be incorporated into the LGA. Auckland councils, in particular, are very concerned over
the need for suitable mechanisms to fund infrastructure.

Other sectors, including businesses and individuals, are concerned that councils are :rmassing too
much power. Council decisions are seen to often have a significant eflect on the community,
including the business community. Some question whether all councils consider the
impact/affordability of their financial decisions on all sectors of the community.

There is concern that there is no provision to ensure that council activities are affordable. There is a
belief that councils avoid true transparency and are not really prepared to be accountable to the
public, and that their financial management decisions are not clear or easy to understand. Some
sectors believe it is important to retain the scrutiny of the Environment Court.

Utilities and telecommunications businesses do not want to be left to pay for infrastructure.

... the farming community is frustrated that, despitethe disproportionately large contribution they
see rural areas making to rates income, farmers are fewer in numbers and thus believe they have
little infl uence in decision-making."

See Departrnent of tntemal Affain, Review of the Local Govemment Act 1974: Syopsis and Analysis of Submissions. (October
2001) at 49. See also Report o the Cabinet Policy Committee, Review of the Local Government Act: Paper I Process Issues
and Report on Consultation (POL (01) 264). I October 2001.

See Department of Intemal Afflain, Raicvt of the Local Government Act 1974: Synopsis and Analysis of Submissions, (October
2001)at6l.
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In October 2001 Cabinet received a final suite of 8 Papers. The third Paper, Electoral

Arrangements, Governance and Reorganisation covered a number of iszues relating to the electoral

accountability and governance of local authorities.3T It also confirmed that the Local Government

Bill would contain governance principles concerning accountability and good governance

practice.ss

The fourth Paper, Council Decision-Making (Incorporating Planning and Reporting) exarcrined the

conclusions of the technical review of Part VIIA of the Local Government Act 1974 on financial

management and considered the decision-making processes as well as matters relating to planning,

consultation and reporting. In spite of concerns raised in submissions, Cabinet approved the overall

direction proposed in the Consultation Document 2001.3e

5.2.1 The Local Government Bill200I

The Local Government Bill 2001was introduced into Parliament on 19 December 2001 and referred

to the Local Government and Environment Select Committee.

Part 3 and Part I of Schedule 5 of the Bill identified the principles and requirements for the

governance and management of local authorities. The provisions in Subpart I set out the

governance and management principles and required the preparation of local governance

statements. They are modelled very closely on section223C of the Local Gavernment Act 1974.40

Electoral Arrangements, Govemance and Reorganisation (POL (01) 266), I October 2001; Minute olthe Cabinet Policy
Committee (POL Min (01) 26113.

Electoral Arrangements, Govemance and Reorganisalion (POL (01) 266), I October 2001; Minute of the Cabinet Policy
Committee (POL Min (01)26113. The Paper considered: a framework for councils' role in the good govemance of local
communitiesl prop€r accounability of councils to local people through requirements for open decision-making; and the
provision of information to communities.

The proposed principles were: cloar accountability of the elected council as the democratic governing body of the local
zuthority, for local decision-making; achievement of good govematrc€ practic€ through: effective, open, ransparent and
dernocrarically accountable govemance structures and processes; understanding of the role of elected members and of
expectations in relation to elected member conduc[ effective relationships betwesn elected members and managemenq
employment practices which met legal requirements to be a "good employer"; the provision of quality information to
comrnunities in a timely manner and opportunities for effective consultation.

Repoft to the Cabinet Policy Committee, Review of Local Governmeil Act: Paper 4: Council Decision-MaHng (lncorporating:
Planning and Reporting) (POL (01)267),I October 2001; Minute of the Cabinet Policy Committee (POL Min (01) 26114.

Section 223C. Local Goventment Act 1974.

l8
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Provisions relating to liability of members for losses and the right of a member to be indemnified

for civil liability were clarified. Part 3 also incorporated the provisions of Part 1 of Schedule 5,

conceming vacation of office, remuneration, conduct of members, conduct of meetings, delegations,

and the employment of staff.al

Part 4 and Schedules 6 and 7 of the Bill defined council-controlled organisations (involving both for

profit and non-profit organisations), and the processes for establishing those organisations and

appointing directors to them. The provisions provided a code for the governance of

council-controlled organisations and for the monitoring and reporting of their performance. The

Bill provided that Parts I to VI of the Local Government Official Information and Meetings Act

1987 would apply to council-contolled organisations.

Many of the submissions received by the Committee on these provisions of the Bill were highly

critical of their complexity.a2 For example, in its submission, Auckland City Council observed

that:43

00... the [statute] contains a large number of [sections] that seek to formalise the principles of
governance and decision-making When read together these [sections] appear somewhat
repetitive, unnecessarily specific, and indicate a lack of confidence in the ability of local authorities
to take into account relevant matters when exercising rational judgment in a reasonable manner.
Together these clauses import express obligations for local authorities to consult in detail with their
communities on almost all decisions. The Council feels that this introduces a significant risk that
local authorities will become bogged down in the decision-making process, and this may seriously
impede their ability to carry out core functions."

Despite these concerns, in its report back to Parliarnent, the Committee accepted:aa

" ... that the greater flexibility offered to local govemment by the bill should be balanced by sound
consideration, consulting and reporting practices."

Explanatory Nore, Local Govemment Bill 200 | , at 4.

Local Government and Environment Select Comminee, Report on the Local Government Bill 2001,8-19: "Local Govemment
New Zealand, for instance, made extensive submissions on these provisions. In particular, Local Govemment New Zealand
supported the ruionalisation of provisions governing council controlled organisations, but expressed concems at the
implications for the ability of directors to meet their fiduciary duties and while supporting the new long term council plan, they
raised questions about some of the principles that were meant to govem decision-making. The Local Govemment Forum also
made zubmissions on these matters, with a particular emphasis on the financial management provisions where they suggested
that 'the financial management provisions contained in the Bill need to be re-examined to reduce the discretion of councils and
to ac.cord primacy to economic efficiency." See Local Government New Zealand. Submission on the Local Government Bill,
(22no February 2002), Parts 4 and 5 and Loca.l Govemment Forum, SuDzission on the Local Government Bill, 122nd February
2002), l2-15, at 15.

Auckland City Council, Submission to the Local Government Bill (2001), 8.

Local Government and Environment Select Committee. Report on the Local Government Bill 2001,5.
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With regard to governance and management, the Committee gave consideration to chief executive

contracts, extraordinary vacancies, review of representation arrangements and the non-resident

ratepayer franchise. By way of compromise, for chief executive contracts, the Committee

introduced an option where, following a satisfactory in-depth review of the performance of the chief

executive, the council could opt to extend the contract for a further two years without advertising.

The provisions in the Bill concerning representation arrangements were adopted, but the Committee

recommended that the non-resident ratepayer franchise be reinstated following a large number of
submissions opposed to its repeal. Although there was no comment by the Committee, clause 25 of
the Bill, which established 'Management Principles' to off-set the 'Governance Principles' was

struck out.as

The Committee sought to clarifu the distinction between the different types of council organisations

as well as their objectives, purchase contracts, and the appointment and responsibilities of board

membets.a6

The response of the Committee, concerning the heavily criticised consultation and planning

provisions was to recommend considerable simplification of these provisions:47

"The bill as introduced proposed a detailed and prescriptive process of consultation, which on the one
hand is not needed for less significant decisions, and on the other hand does not involve the public
early enough in the process to contribute to identifting the problem to be addressed, identifoing
options, and choosing the appropriate option. We have therefore proposed a number of amendments
which collectively restrict this special consultative procedure to significant decisions such as the
adoption of plans or changes in the level of service provisions (clauses 68 to 68C); establish a

Local Covernment and Environment Select Commitler-,, Report on the Local Govemment Bill 2001.20 (Chief Executive
Conffact and Exraordinary Vacancy), 37 (Representation Arrangemenrs) and 4l (Non-Resident Ratepayer Franchise). See
also pages 48-49 conceming the striking out of the Management Principles. The principles were as follows:

o'A local authority must endeavour to ensure that the following principles apply to the management of that local authority:

(a) the management role is clear and understood by elected members. management, and the community,
including in relation to the employmentof staff, implementation of decisions, and provision of advice: and

(b) so far as is practicable, the management structure of the local authority -
(i) reflects and reinforces the separation of regulatory responsibilities and decision-making processes
from other responsibilities and decision-making processes; and

(ii) is capable ofdelivering adequate advice to the local authority to facilitate the explicit resolution of
confl icting objectives. "

Local Govemment and Environment Select Committee, Report on the Local Government Bill 200t,22-24.

Local Govemment and Environment Select Committee, Report on the Local Government Bill 2001,9-17.
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5.3

requirement to involve the community in determining community visions and options (clause 73); and
provide for community views to be considered at the earliest stage of planning (clause 62A(2)).

Among our proposed amendments to this Part, those relating to consultation and planning involve:

. principles of consultation. [the] special consultation procedure

. identification of community outcomes

. Iong-term council community plans

. audit of forecast information

Several other proposed amendments to Part 5 clarifu the relationship between obligations under
this bill and those under other Acts."

The Committee proposed extensive amendments of the provisions on development contributions,

including a requirement for a development contributions policy, a schedule containing the

methodology for the calculation of development contributions and clarification that development

contributions may be appiied to communiry infrastructure.48

The Local Government Act 2002

Several key mechanisms have been enacted in the Local Government Act 2002 that serve as the

primary means of implementing the 'accountability' policy goals of the government, including Part

5 (Council-Controlled Organisations) and Part 6 @lanning, Decision-Making and Accountability;,ae

although there are a number of other references to accountability and governance throughout the

Act.

Part 5 of the Local Government Act 2002 (sections 55-74) outlines requirements for the governance

and accountability of council organisations (COs), council-controlled organisations (CCOs) and

council-controlled trading organisations (CCTOs). It also contains procedures for the tansfer of
local authority undertakings to council-controlled organisations. Part 5 replaces Part 34A of the

Local Government Act 1974 conceming Local Authority Trading Enterprises (LATEs), but unlike

Part 34A, the relevant provisions for CCOs and COs are to be found in several places in the 2002

Act.so

Local Govemment and Environment Select Committee, Report on the Local Government Bill 2001.21 (Prohibition on
Bonowing) urd32-34 (Development Contributions).

Consequently, the definition ofa council controlled organisation and related definitions and exclusions are found in sections 6
and 7; accountabiliry and govemarice arc dealt lvifr in Part 5: statemenls of intent are dealt with in Schedule 8; transfers of
undertakings are dealt with in Schedule 9; and taxation of income from council controlled organisations is dealt with in
Schedule I 6. as amendments to the Income Tat Act I 994.
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5.4

Part 6 of the Local Government Act 2002 contains the main elements of the accountability

framework for local authorities. Under Part 6, local authorities are required to continually confirm

the appropriateness of their decisions through various forms of consultation with their communities.

Discussion and Analysis - Council-Controlled Organisations

In recent years, local authorities in New Zealand have used a variety of organisational forms and

arrangements to provide services to their communities. In particular, following the reforms of

1989, local authorities were granted powers under sections 247C and 247D of the Local

Government Act 1974 to provide services by using their own staff, Crown agencies, other local

auihorities, other persons, and other organisations (including companies, trusts, partnerships, joint

ventures and/or other bodies). These reforms also gave local authorities the ability to create

specialised local authority trading enterprises (LATES) and included provisions for the transfer of
council undertakings to these organisations.sl A separate Part 34B of the Local Government Act

In addition, references to council controlled organisations occur elsewhere in the Act: at section 88 (in relation to decisions on
change of mode of delivery of significant activities); in the definition of 'local govemment organisation' in Part 7 and especially
Subpart 2 ofPart 7; in the transitional provisions (e.g. sections 276-277): and at Schedule l0 (in relation to council reports).

t' The LATE concept was modelled on the State-Owned Enterprise (SOE). but also involved a number of specific innovations. It
involved the creation of a company to operate as a business, wholl;- or principally owned by a local authority and under the
control of directors appointed by the local authority. LATEs were established to promote efficiency and transparency as well
as remove business activities from political interference. While no regulatory function could be corporatised as a LATE, and
po4 airport and energy companies were excluded. any other function (whether for profit or not) could be incorporated into a
LATE. Hamilton City Council was the first Council to establish a LATE when, in 1989, it corporatised its property portfolio.
By mid t993 only five of the 68 tenitorial local authorities had established non-roading LATEs. but this number doubled the
ibllowing year. These LATEs provided water supply, drainage and sewerage. refuse collection and dispospl. and commercial
forestry services. Two-tier LATEs were a.lso created wherc the local authorities intercsts in atl the operational LATEs
(including energy, port, and airport companies) were vested in a separate 'holding' LATE. As well as having tax advantages,
the holding company or LATE was also responsible for monitoring the performance of the subsidiary LATEs as well as
advising on the nomination of directors. The ConFoller and Auditor-General's rcport Governance of Local Authorit.v Trading
Activities 1994 exam ined the activities of 25 LATEs (21 companies and 4 joint ventures). Anention was focused on the form
of shareholder confol and the monitoring of performance. The report raised the following common conc€rns: the nature of the
commercial relationship between the local authorities and the LATE board. the need for frequent communication as well as
thorough scrutiny of performance against the statement of corporate intenl and independent analysis of company performance .

ln addition, concelns were also raised about the potential for conflicts of interest for directors of LATES who were also
councillors of 'owner' local authorities. See G Bush, local Government and Politics in New Zealand (1995,2d Ed) 2lg-220.
See also K Palmer, Local Government Law in Nqw Zealand (1993, 2"d Ed) 679-6U and Controller and Auditor4eneral
Governance of Local Aathority Trading Activrdas (1994).

There were acknowledged problems with the LATE concepl Foremost was the breadth of the definition which could. and did,
in some cases capture council involvernent in community activities. in circumstances that became known as the "inadvertent
LATE". The consequences for these 'community activities' were that they became subject to somewhat onerous compliance
and reporting requirements - even for what might have been relatively unimportant activities. The other chief difficulty was
that the definitions distinguished between companies and other entities ("organisations"), but the definitions were inconsistent.
See Brookers. Local Govemment Low in New Zealand at LCPt5.02
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1974 dealt with transport related enterprises and the divestment of transport undertakings from

Councils to LATES.

In the intervening period, some commentators have argued that the use of 'stand-alone' or 'arms-

length' entities has offered local authorities a number of advantages over the provision of services

'in-house'. These have included the ability of the entity to focus on the delivery of specific

functions, the ability to access more specific skills, the fact that trusts, in particular, are often seen

as a more attractive vehicle for community donations (e.g. donations made directly to Councils) and

that these entities can have a more flexible organisational form than a local authority. Specific

governance arrangements for trusts, for example, can be tailored to suit the particular circumstances

of the function being undertaken.st On the other hand, other commentators have raised a number of
concerns with regard to these stand-alone entities, particularly LATEs. These are often similar to

those raised regarding state-owned enterprises and the corporatisation and privatisation of the state

sector in New Zealand. It is perhaps worth noting here the Alliance Party policy objectives

regarding LATEs which stated that:53

"... we will encourage the use of separately accountable business units (SABUs) rather than local
authority trading enterprises (LATEs) [and] ... Where LATEs are in place they will be required, if
retained, to have a majority of elected representatives on their boards ..."

5.4. 1 The Accountability Concerns of Council-Controlled Organisations

The May 2001 Cabinet Paper Financial Management and Accountability for Arms-Length Entities

was the chief occasion during the Review where concerns for the accountability of 'arms-length

entities' were outlined.sa The Paper drew heavily on the conclusions of a 2001 report by the

Auditor-General titled Local Authority Governance of Subsidiary Entities. This Report had

highlighted a number of shortcomings on the part of local authorities with respect to their

governance and accountability arrangements for subsidiary entities (such as LATES, trusts and

See G Bush, Local Government and Politics in New Zealand (1995,2"d Ed) 219-220: K Palmer, Local Government Law in
New Zealand (1993, 2"d Ed), 679-684: Office of the Controller and Auditor-G enerd, Governance of Local Authority Trading
Activities (1994); and Office of the Controller and Auditor General Local Authorit-v Gorernance of Subsidiary Endlies (2001).

See Alliance Party, Alliance Policy on Local Government (1999).

See Report to the Cabinet Policy Committee, Reviev,of Local Government Act: Summary and Overview (POL (01) ll2),21
May 2001; Minute of the Cabinet Policy Committe€ (POL Min (01) l2l14; Minute ofCabinet (CAB Min (01) l716).

54
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other non-profit entities).ss This Report had been preceded by an earlier 1994 Report by the

Auditor-General on the Governance of Local Authority Trading Activities, that had raised many of
the same issues.56 The overall concern, as outlined in the Cabinet Paper, was that while the Local

Government Act 1974 prescribed a number of control and reporting arangements for LATEs, there

were no provisions of a similar nature for non-trading or non-profit entities and "in establishing

stand-alone entities for non-profit council functions [there was the] potential to remove those

activities from public scrutiny."57 Accordingly, the May 2001 Cabinet Paper proposed that the new

legislation would:

provide an objective process for the appointment of directors or trustees based on required sets of
skills for the work;

require local authorities to have a written performance or service agreement against which the entity
could be held accountable for the use of ratepayers funds or assets and to ensure that, for profit-
making entities, the requirements for a statement of corporate intent mechanism still applied;

establish a process whereby the local authority could approve/endorse their stand-alone
organisations' philosophy, directions and strategies, planning outcomes and activities, financial and
non-financial targets and outcome measures;

ensure that performance monitoring would be regularly undertaken by local authorities with
reference to a clear set ofagreed expectations;

require local authorities to identifo, where assets were to be transfened to the entity, the value of the
council assets to be transferred or sold;

clarify that the requirements of the Ombudsmen Act 1975 and the Local Government fficiat
Information and Meetings Act 1987 would apply to the entities; and would

note that, whatever form was used (e.g. company, trust or incorporated society) that the entity would
still be bound by the requirements of the legislation relating to that entity (e.g. Companies Act 1993)

See Conuoller and Auditor-General Local Authority Governance of Subsidiary Entities (2001). The Controller and Auditor-
General made a number of recommendations on three subjects: roles and responsibilities: governance structures: and
mon itoring and accountability arrangements.

With regard to roles and responsibilrrres, this included: responsiveness to the expectations of the Public Owner; the
accountability of a Non-profit Entity; appointing the Goveming Board of a Non-profit Entity; and the Role of the Local
Authority Chief Executive Officer. With regard to governance stntctures, this included: the Role of a Holding Company; joint
ventures; trusts and other Non-Profit Entities; and group structures. Witb regard to monitoring and accountability
anangements, this included: information flowst business planning and the SCI; and disctosing corporate govemance practices.

See Conholler and Auditor-General Governance of Local Authority Trading Activities (1994). The Controller and Auditor-
General made a number of recommendations concerning council control of companies and business units. With regard to
companies the Report focused on: the roles of shareholders and management; the appointnent of directors: management
autonomy; owners expectations; reporting requirements; and monitoring perfonnancg while for business znirs the report
focused on: managing the balance between council control and manageme[t autonomy; joint operations; the council as
purchaser and service provider; and management autonomy,

See Report to the Cabinet Policy Commiltee, Review of Local Government Act: Summary and Ovemiew (POL (0 | ) ll2), 2l
May 2001; Minute of the Cabinet Policy Committee (POL Min (01) l2114; Minute of Cabinet (CAB Min (01) I716).
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and to the accounting standards laid down from time to time for public bodies by the Controller and
Auditor-General.

Overall, the accountability of all stand-alone entities to their parent local authority and to the

community would be strengthened.

5.4.2 Accountability under the Local Government Act 2002

Part 5 of the Local Government Act 2002 (sections 55-74) outlines the new requirements for the

governance and accountability of council organisations (COs), council-controlled organisations

(CCOs), and council controlled trading organisations (CCTOs).

The defrnitions of these organisations are found in sections 6 and 7 of the Local Government Act

2002.s8 There is also a list of organisations that are exempted from being classified as

council-controlled organisations, such as port companies and energy companies (see section 6(4),

Local Government Act 2002). Nevertheless, the drafting is still wide enough that such

organisations and any company in which a local authority has an investment is, at least, a council

organisation. There is also a power for the Governor-General to exempt organisations that are

governed by other enactments (section 7, Local Government Act 2002). To deal with the

inconvenience of imposing a rigorous compliance regime on small non-profit organisations, section

7 of the Local Government Act 2002 also reserves a power for local authorities to exempt council

organisations that it considers are not council-controlled trading organisations, although the

exemption must be reviewed every 3 years.se The drafting in relation to subsidiaries is also

broadened to catch subsidiaries of organisations (such as a company operated by a trading trust),

h The lVeilington Regional Stadium Trust v The Attomey4eneral 120051NZLR 250, the court examined the issue of whether
or not the Wellington Regional Stadium Trust was a council controlled trading organisation under the Local Government Act
2002.The Court held that the Wellington Regiooal Stadium Trust did not operate its trading undertaking for the purpose of
making a profit and accordingly was not a "council controlled nading organisation" for the purposes of the Local Government
Act 2002. See also J Palmer, "Local authorities as trustees: obligations and implications" [2006] NZLJ 53 at 55-6. J Palmer
notes in the intoduction of her article that she does not dealt with The Wellington Regional Stadium Trust v The Attorney-
General case because "[w]hile that case did indeed involve local aufrorities as hustees, there was no doubt that the councils
were fustees. The case instead conceming whether the trust was "a trading undertaking for the purpose of making a profit."

It is worttr noting here the obsenations of the Controller and Auditor-General: "Once exempted under section 7 of the 2002
Act. an entity is not subject to any requirements of that Act including the requiremant to preparc hnancial statements for audit
by the Auditor-General. However, in the majority of cases an entity that is within the definition of "council-confiolled
organisation" is likely to also be a controlled "public entity' under the Public Audit Act Where that is the case. the
Auditor-Genera.l must still audit the entity's financial statemcnts where an audit is required. An entiqv such as a tnist or
incorporated society may be required to prepare financial statements and have them audited under its tnrst deed or rules. An
exemption given by a local authority from the accountability regime for CCOs under the 2002 Act does not negate such a
requirement." Controller and Auditor-General" Local Government: Resul* of the 2003-04 Audits, (20041 paras 1.602 and
1.608.
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and certain provisions of Part 5 apply to related companies. Nevertheless, it is still uncertain

whether a subsidiary is a council organisation or a council-controlled organisation as such, despite

the earlier concerns of the Auditor-General that holding companies and their subsidiaries should be

subject to greater scrutiny.6o

While the defrnition of council organisation or council-controlled organisation includes joint

venture arrangements, the Local Government Act 2002 does not appear to specifically address the

accountability of combined management structures that local authorities need to have with regard to

joint venture aJrangements.6l These provisions cast a wide net around a great number of stand-

alone entities associated with local authorities and subject them to higher standards of
accountability.

Although the Local Government Act 2002 does not require the use of the establishment unit process

required under the Local Government Act 1974 to form a council-controlled organisation, local

authorities are required to consult with their community, in accordance with the special consultative

procedure, before establishing or becoming a shareholder in a council-controlled organizatiorS thus

opening this process up to public scrutiny.62

The Local Government Act 2002 also makes several changes regarding the appointment of
directors. Previously the Local Government Act 1974 required that at least two of the directors of a

LATE had to be people who were neither members nor employees of any local authority. Section

As one commentator has argued "None of the definitions of council organisation. council-controlled organisation or
council-controlled trading organisation specifically refer to subsidiaries or related companies. One view is that the term
"directly or indirectly", used in relation to conbol of the various entities, is intended to catch subsidiaries, but the situation has
not been judicially considered. The other view is that application is more limited. By virtue of s 72. ss 57 - 7t in Part 5 apply
to a company as if it were a council-conffolled organisation if that company is a re lated company of a council-controlled
organisation. Cerain ofthe provisions ofPart 5 (ss 68, 69, 80 and 8 l ) specifically apply to subsidiaries. Subsidiary is defined
in s 6(3)(e) to include any entity that would be a council-contolled organisation if references to "local authority" or "local
authorities" in s 6(l) read "council-controlled organisation" or "council-controlled organisations". By virtue of s 6(5)
"subsidiary" also bas the same meaning as in s 5 of the Companies Act /99-3. "Related" and "associated" companies are
defined in s 2(3) of the Companies Act."

See Brookers, Local Government Law in New Zealand at LG6.08. See Local Govemment New Zealand et al. Local
Government KnowHow, Guide to Governance. 32. See the concems of thc Office of the Controller and Auditor General Local
Authority Governance of Subsidiary Enrities 2001, at 30-3 L

See the concems of the Office of the Conroller and Auditor General Local Authority Govemance of Subsidiary Entities 2001,
at 31. See Local Government New Zealud et al, Local Government Knov'How, Guide to Govemance (2002) at 90, suggests
that local authorities should agree on key principles to govern their relationship as shared owners of a joint venture
organisation. This might include the following: establishment of a shareholders representative group; identification of who is
responsible for recruitmentl processes for apprcval of any asset management plan and funding plan; approval processes for
proposals relating to the disposal ofassets, the giving ofsecurity interests and the issuing ofshares.

Section 56, Local Govemment Act 2002.

6l
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57 of the Local Government Act 2002 requires a local authority to adopt a policy that sets out an

'objective and transparent process' for identifuing and considering the skills, knowledge, md

experience required of dtectors, and for appointing directors to a council organisation. Thus, any

councillor appointed to a council controlled organizatioh must be appointed on the basis of their

skills, knowledge and experience. This approach is in line with the philosophy of the new

legislation that emphasises hansparency, whereas the equivalent section in the Local Government

Act 1974 was prescriptive in its definition of who might or might not be appointed as a director.

The Local Government Act 2002 also clarifies, in section 58, that the role of a director of a council-

controlled organisation is to ensure that the organisation meets its objectives and any other

requirements in its statement of intent, thus establishing a strong link of accountability back to the

parent local authority.u'

Section 59 of the Local Government Act 2002 describes the principal objective of a

council-controlled organisation, which is largely modelled on the principal objective of a LATE

found in section 594Q of the Local Government Act 1974.6a

Section 64 of the Local Government Act 2002 outlines the requirement that all council-controlled

organisations (but not council organisations) must have a statement of intent (as opposed to a

statement of corporate intent). This is essentially a written performance or service agreement

against which the organisation is to be held accountable for the use of ratepayers funds or assets.

The pwpose of the statement of intent is to provide an opportunity for shareholders to influence the

direction of the CCO, provide a basis for the accountability of the directors to the shareholders for

the performance of the CCO and state publicly the activities that the CCO will engage in and the

objectives to which it will contribute. The requirements that specifu the content of a statement of
intent are outlined in Schedule 8 and are essentially the same as the requirements under the Local

See Controller and Auditor General Local Authority Govemance of Subsidiary Entities (2001). at28-29. See also Local
Govemment New Zealand et aI, Local Government KnowHow, Guide to Govemance (2002\.93-94. See also Calvert & Co v
Dunedin City Council ll993l 2 NZLR 460 where the Court considered the relevance of the Local Authorities (Members'
Interests) Act 1968 with regard to the rsmuneraion of Councillors as directors of a Local Authority Trading Enterprise
(LATE).

The equivalent of section 59 fust appeared m the Local Government Act 1974 as section 594Q, where LATEs were limited
only to the objective of operating as asuccessful business. Section 594Q was substioted from 15 December 2001 by section 7
of the Local Goventment (Elected Member Remuneration and Trading Enterprises) Amendment Act 200I . This Amendment
Act rctained the objective of operating as a successful business and included sub-sections (a) - (c) of section 59. Sub-section
(d) of section 59 is new, but appears to be a more moderate version of the 'successful business' objective in section 594Q.

ln Meffowater Ltd v Gladwin 8ll2/0l, Salmon J, HC Aucklan d CP260lgg, the Court held that the statutot-v intent of section
594Q, before its amendment, was that a LATE should operate in the same way as any other corporate entitv and that it must
have the power to charge for its services. As a corollary, a LATE should have a power to withdraw those services if payment
for them was not made . See Brookers, Loeal Govemment Law in New Zealand at LG59.0l{2.
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Government Act 1974.6s Again, the process for developing a statement of intent is similarto the

process that applied to LATES, although the timeframes have changed and the process now

encompasses all types of council-controlled organisation.66

The Local Government Act 2002 introduces new requirements for local authorities to undertake

performance monitoring of council organisations in which it is a shareholder (including council-

controlled organisations)67 but essentially copies the LATE reporting requirements under the Local

Government Act 1974 and applies them to council-controlled organisations.ss The

See Schedule 8. Local Govemnreil Act 2002. The two main changes are that some of the requirements in Schedule 8 are
Iimited so as to more appropriately apply to organimtions that are not companies (e.g. trusts) and a declaration must be
included about the board's approach to governance (following a recommendation of the Auditor-General). See Controller and
Auditor-General, Local Authoriry, Governance of Subsidiary Entities, (2001), 116. Clause 9 of Schedule 8 requires the
statemcnt of intent to contain very specific information conceming the CCO itself and any of its subsidiaries for the cunenr
financial year and the following two financial years. Any financial information ir the statement of intent must be prepared in
accordance with generaily accepted accounting practice. See Local Govemment New Zealand et al,, Local Goyernmen!
KnowHou, Guide to Governance (2002)91-92.

See Clauses 2-7, Schedule 8, Local Government Act 2002. Underthe 2002 Act, the directors of a CCO must prepare a draft
statement of intent on or before I March preceding the financial year to which the statement relates. Copies of the draft
Statement must then be delivered to the shareholders. The shareholders then have until I May to make comments on the draft,
but must retum their comments .rs soon as possible. The directors of the CCO must consider these comments and then deliver
a completed statement of intent to the shareholders on or before 30 June. The Local Government Know How publication on
Governance argues that:

"This change in time-frame allows local authorities a better opportunity to integrate the actions of the CCO with their own.
The time-frame allows local authorities to consider what the CCO proposed to do while ttrey are preparing their own
annual plans. The time-frames also give tocal authorities more scope to influence the activities of the CCO before the start
of the year. Consultation well before the start of the financial year removes or lessens any feeling that the direction of the
CCO is a fait accompli".

Again, the Local Govemment Know How publication on Governarrce notes that the procedures set down in the Act are only a
statutory minimum and suggest a number of ways to enhance the pnrcess. Finall.v, copies of the completed Statement must be
made available to the public within one month of delivery of the Statement to the shareholders. Similarly, modified Statements
must also be provided to the public within one month of the modification being adopted. See Local Government Nerv Zealand et
al. Local Government KnowHow Guide to Governance (2002)92.

The Local Govemment KnowHow publication on Governance suggests that local authorities have obligations to monitor the
performance of COs both in terms of the CO itseli and the authority's accountability to its own communities. Local authorities,
argues the publicatior; should provide information in their LTCCP and Annual Repor! for each CCO in which they own shares.
In addition. local authorities should also rcgularly monitor the performance of their CCOs to evaluate the CCOs' performance
against its stated objectives. but also its overall contribution to the achievement of the local authorif's goals. To achieve this,
the Local Govemment KnowHow publication on Governanca zuggests that regular meetings be held between representatives of
the local authority and the board of the CO to discuss ongoing issues and give informal feedback on performance.

The Controller and Auditor-General has suggested that at a minimum a shareholding authority should rece ive quarterly reports
regarding trainirg levels, revenue and expenditure, financial position, investments and divestments. and key non-financial
performance indicaors. In addition to the monitoring of performance, it has also been suggested that a formal system for
performance evaluation of directors be put in place .

See also lllailaki District Council v II'DC [2007] NZRMA 68, which considered some of these aspecrs of Part 5 of the Local
Government Act 2002.

The CCO has to produce two reports for its shareholders: a half yearly report (delivered within two months after the halfway
point of the financial year) (this replicates the reguirements of section 5942 of the Local Government Act 1974): arrrd, an annual
report (delivered to the local authority within three months after the end of the financial year and made available to the public).
(This largely replicues the rcquirements of section 5942, although the deadline for delivery of the report has been advanced by
a month, i.e. most CCOs will have to report by 31 August instead of 30 Septcmber). The content of these reports are prescribed
in sections 66{9 of the Local Government Act 2002. In particular, each report must contaio any information the local authority
required the CCO to include in its statement of intent.
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Auditor-General's Report Local Authority Governance of Subsidiary Entities firther recommends

that the Chief Executive Officer of a local authority be assigned formal responsibility for reviewing

the local authority's overall interests in subsidiary entities.6e

The Local Government Act 2002 incorporates the provisions of the Local Government Amendment

(Elected Members Remuneration and Trading Enterprises) Act 2001which made LATEs subject to

the provisions of ihe Local Government Official Information and Meetings Act 1987 (LGOIMA),

regarding the availability of information and the role of the Ombudsman. The Local Government

Act 2002 extends coverage of these aspects of LGOIMA to all CCOs. Although not all information

from CCOs (especially those operating in a commercial environment) must be made publicly

available, their public accountability in this regard has been extended considerably.To

Finally, under section 74, the Local Government Act 2a02 extends the coverage of the Ombudsman

Act 1975 to all CCOs. This Act gives the Ombudsman the power to investigate complaints by any

person that an action, omission to act, or decision made by a public body has negatively affected

that person.

In addition. the Annual Report must contain:

. the information necessary to enable an informed assessment of the operations of the CCO and its subsidiaries. including a
comparison of performance of the CCO and its subsidiaries against the objectives set out in the statement of intent, and
any material variances between the twol as well as

' a statement of what dividend was to be paid for the year, if any, or the maximum dividend proposed for payment on the
equity securities in the CCO.

The Annual Reports of CCOs must also include audited consolidated financial statements for the CCO and subsidiaries
prepared in accordance with generally accepted accounting practice. The annual report must also include an auditor's report on
the financial statemenb and the performance targets and measures. All statements must be prepared in accordance with
generally accepted accounting practice.

See also Waitaki Distict Council v IYDC [2007] NZRMA 68, which considered some of these aspects of Part 5 of tte Local
Governmenl Act 2002.

See Controller and Auditor-General Local Authority Governance of Subsidiary Entities 2001,at30.

All of the grounds for refusal of access to information listed in the LGOIMA are still available to a CCO. Before any
information can be withheld, however, the CCO must be satisfied that withholding information is not outweighed by other
considerations which make it desirable in the public interest to release ttre information. The Act also allows a CCO to avoid
publication of information in financial statemenB or in statements of intent or in reports which would not be available under
one or mora of the grounds contained in the LCOIMA. The Ombudsman can review a decision by a CCO or local authority not
to rslease information, or to put conditions on the release of information, or to make charges for information.
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5.f, Discussion and Analysis - Planning Decision-Making and Accountabilify

This Part of the Chapter discusses the planning, decision-making and accountability provisions of
the Local Government Act 2002. Overall the key question is whether these provisions have the

intended effect as set out in the Government's 2001 policy objective of making local authorities

more responsive and accountable to their local communities.

5.5.1 Decision-making

Sub-part I of Part 6 sets out the decision-making and planning requirements under the Local

Government Act 2002.

All decisions made by a local authority must be made in accordance with section 16(l). While not

defined in the Act, a 'decision' might be expected to be at a minimum a resolution made by a

council to follow a particular course of action, including a resolution not to take any action although

it may also include any 'decision' made by a local authority leading up to a formal resolution.

Because almost everything that a local authority does involves the making of a 'decision', this

potentially means all decisions, made by both elected members and (through delegations) officers of
a Council are subject to these provisions.Tl Section 76(1) requires every decision made by a local

authority to be made in accordance with sections 77,78,80, 81 and 82 as applicable.

The Local Government Act 2002 does, however, distinguish between 'regular' decisions and

'significant' decisions. A 'significant' decision will have a higher degree of importance for any of
the following matters: community well-being; the people who are likely to be interested in or

affected by the decision; and the capacity of the local authority to perform its role and the costs of it

doing so.72 While local authorities should ensure that their regular decision-making processes

promote compliance with sections77,78, 80, 8l and 82, any significant decisions must be made in

accordance with these sections.

The Local Government Act 2002 also makes it clear that the decision-making requirements in Part 6

do not override, but do overlay, the decision-making obligations a local authority has under other

Local Govemment New Zealand et al, Local Govenntent KnowHow Guide to Decision'Making Q002), at29.

See, for a definition of significance, section 5, Local Government Act 2002.

7l
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legislation (such as the Resource Management Act 1991). In other words, the requirements of
sections 76-82 are designed to apply where they would not be inconsistent with other decision-

making processes specified in the 2002 Actitself or in any other legislation.T3

Under section 76(3) local authorities must ensure that their decision-making processes 'promote

compliance' with sections 76-82. The effect of this requirement is that a local authority's regular

decision-making processes should:

identify all reasonably practicableoptions, includingthe benefits and costs of thoseoptions in terms

of present and future community wellbeing, the extent to which they promote community outcomes

in an integrated and efficient manner, and their impact on the capacity of the local authority to meet

its present and future needs in relation to any statutory responsibilities;74

involve consideration of the views and preferences of persons likely to be affected by or have an

interest in the maner al all stages of the decision-making process;7t

identif, and explain any significant inconsistency between the decision and any policy or plan

adopted by the local authority;76

See section 76(5), Local Government Act 2002. As noted in Brookers. Local Government Low in Nev,Zealand, (2002): "The
decision-making requirements referred to in section 76 will apply to the making of any decision of the local authority,
including decisions made under any other Act, enactrnent or bylaw, unless the decision-making requirements are inconsistent
with the specific requirements of that Act, enacfinent or bylaws under which the decision is made." See also, section 79(3) and
(4), Local Government Act 2002. See also Waitara Leaseholders Assn Inc v New Plymouth DC (No 31 4/lll05, Harison J, HC
New Plymouth CIV-2004-443-162, where the Court considered section 76(l) and subsection 4 in the context of local authority
decision-making as a statutory trustee in relation to a proposed sale of Fust assets. The Court held that in such circumstances,
consideration of the social, economic, environmental and cultural well-being of the district (section 77(l)(b)(i)) was
inconsistent with. and ovenidden by, the rustee's duty to determine whether retention or sale of an asset would promote the
purposes of the frust. See Brookers, Local Government Law in New Zealand, (2002). LG76.04. See also Travis Holdings Ltd v
Christchurch CC [993] 3 NZLR 32.

See section 77, Local Government Act 2002. See also the discussion in Reid v Tararua District Council, HC, Wellington, CIV-
2003-454-615, 8 November 2004, E France J, and in particular the extent of the rquirement in section 77 to consider all
reasonably practicable options, including the costs and benefis of any particular decision. This case centered on a decision by
the Council to sell land. Justice France decided that: "[1451 It may well be that the effect of the new decision-making sections,
particularly ss 77 and 78, in a panicular case will mean that the Council's focus has to be a broader one. For example. it is
possible to envisage situations where tfie cost-beneflt analysis the Council is required to undertake by s 77 would be incomplete
without some consideration of aspects of the proposed sale. However, I do not see that as necessary in this case.". ln Te Puaha
O Wailato Wanui Trust v Franklin DC 3/5105, Harrison J, HC Auckland CIV-2004444435, an alleged failure to identifo all
reasonably practicable options in relation to sale of a camping ground was not made out. See also iler7 Construction Limited,
and others v The North Shore City Council,HC Auckland, CM0054044690,21 March 2007, Potter J.

See section 78, Local Government Act 2002. See also Reid v Tararua Distict Council, HC, Wellington. CIV-2003454-615, 8
Novernber 2004,E France J. See also Neil Construction Limited, and others v The North Shore CiN Couttcil. HC Auckland.
CM005404-4690. 2l March 2007, Potter J.

See section 80. Local Government Act 2002.
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provide opportunities for Maori to contribute to the processes generally and pafticularly where the

decision involves a matter of significance in relation to land or a water body;7i and

promote compliance with the principles of consultation, including giving interested persons a

reasonable opportunity to present their views.78

Section 79 gives local authorities the discretion to make judgements about how to comply with the

decision-making requirements in sectionsT6-82 in any particular instance.Te In this regard, a local

authority should consider the significance of the matters affected by the decision, the principles

relating to local authorities set out in section 14 of the Local Government Act 2002, the resources

available to the local authority and the opportunities available to consider a range of options and

preferences. Overall, the appropriate level of compliance with sections 76-82 will depend on the

relative importance of the issue to the district or region.80

See generally section 8l and more specifically, section 77(l). Local Government Act 2002.

Se:e sections 78 and 82. Local Government,4ct 2002. See Travis Holdings Ltd v Clristclturch CC [993] 3 NZLR 32;
Wellington lnternational Airport Ltd v Air New Zealand [993] I NZLR 671; Reid v Tararua District Council, HC,
Weflington, CIV-2003454-615. 8 November 2004. E France J: Neil Construction Limited, and others v The North Shore City
Council. HC Auckland, CIV 20054044690. 2l March 2007, Potter J.

Indeed. sections 79(3) and (4) were introduced through lhe Local Govemment Act 2002 Amendment Act 2004 to make ttris
position clear. In its submission on the Loeal Government Law Reforn Bill (lio. -il, Local Government New Zealand noted
that: "Since the passage of the LGA 2002 a number of councils have expressed concem that the consultation provisions of the
new Act - especially the consultation principles - would over ride those of the RMA. Concems reflected the potential risk that
decisions might be overtumed because consultation principles were not complied with. We support the inroduction of clause
44, which puts the onus on councils to determine ex ante whether or not the LGA consultation provisions will apply to issues
being considered under the RMA. We would also note that this clause also applies to other statutes that have their own
consultation procedures or codes." See Local Govemment New Zealand, Submission on the Local Governmenl Law Reform
Bill (I'lo. 3), (7 May 2004). at ll. Section 79(3) states that: "The nature and circumstances of a decision referred to in
subsection (2)(c) include the extent to which the requirements for such decision-making are prescribed in or under any other
enactrnent (for example, the Resource Management Act I99l)", while section 79(4) states that: "subsection (3) is for the
avoidance of doubt." See also Travis Holdings Ltd v Christchurch CC [ 1993 ] 3 NZLR 32; ll/e llington International Airport Ltd
v Air New Zealand [993] I NZLR 67ll Reid v Tararua District Council, HC, Wellington, CIV-2003454-615. 8 November
2004, E France J: Neil Construction Limited, and others v The North Shore City Council, HC Auckland, CM0054044690,
2l March 2007. Potter J.

See section 79, Local Government Act 2002. Section 79 of the Local Government Act 2002 contuns the 'compliance
provision'. It outlines the extent to which local autlrorities must comply with the decision-making requirements in any
particular case.

Section 79 provides that local authorities do not have to embark on a full systematic process when making relatively minor
decisions. Section 79 permits a local authority to act appropriately when following the decision-making requirements.

Section 79( I ) makes clear that a local authority has discretion about how best to comply with the obligations in sections 77 and
78, noting that the degree of compliance must be proportional to the significance of the decision. The second part of section 79
(l) gives a local authority discretion to make determinations about: the extent to which different options are identified and
considered; the degree to which benefits and costs are quantified: the extent and detail of the information assessed; and the
nature of any written record of the decision.

ln making these determinations. a local authoritv must reflect on the importance of all germane issues. ln addition the local
authority must take into account the principles of local govemment (from section l4); the local authority's resources; and the
extent to which the nature of a decision, or the circumstances in which a decision is taken, ajlow the local authoritv the scope
and oppornrnity to consider the views and prcferences of other people.
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Where a local authority makes a decision that is significantly inconsistent with, or will have

consequences significantly different from, any plan required by statute or policy adopted by the

local authority, then the local authority must identifr: the inconsistency; the reasons for the

decision; and whether or not the local authority intends to amend the plan or policy as a result of the

decision.sr It would appear that compliance with this section will require local authorities to

establish 'Policy and Plan' Registers against which they can appropriately make these judgments

and which might be amended accordingly.

Finally local authorities have an obligation to encourage conffibutions to decision-making by

Maori. Local authorities must: establish and maintain processes that provide opporrunities for

Maori to contribute to decision-making processes; consider the ways in which the local authority

may foster the capacity among Maori to participate in decision-m#rgt and provide relevant

information to Maori for the above tw'o purposes.st These obligations will be discussed more fully

in chapter 7 of this Thesis.

In order to comply with these provisions, a number of local authorities have redesigned their

standard Council and Committee report templates to include procedures that cover all of the matters

noted above.83

While these provisions on decision-making might be supported in that they now explicitly require

local authorities to consider a range of options and the overall impact of their decision-making, it is

The compliance provision does not apply to the responsibility to identi$ and explain decisions that are significantly
inconsistent with any adopted policy or statutory plan.

Every local authority must create and maintain procedures and policies to foster compliance with the decision-making
requirements of sections 76-82. These will be in addition to. although related to. the policy on significance required by section
90.

See also the discussion n Reid v Tararua District Council, HC, Wellington, CIV-2003-454-6l5, 8 November 2004" E France J;
Neil Construction Limited, and others v The North Shore Ciry Council, HC Auckland, CM0054044690,21 March 2007,
Potter J.

See section 80, Local Government Act 2002. This section has some parallels with section l22U of the Local Government Act
1974,which required a local authority to explain in the Annual Plan any proposed material inconsistencies between the long-
term financial strategy and the funding policy, investment policy, or borrowing management policy for the year. Section 80,
however, takes this requirement further and compels local authorities to identify inconsistent decisions at the time the decisions
are made, See Brookers, Local Government Law in New Zealand LG80.0l

See section 81, Local Government Act 2002.

See. for example, the standud report templates for: Tararua District Council; North Shore City Council Palmerston North City
Council: and Manukau City Council.

E3
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perhaps disappointing that important corlmon law administrative rules regarding decision-making

by local authorities have been overlooked.sa Nonetheless, despite sections 76 to 81 of Part 6 of the

Local Government Act 2002, these common law rules remain in effect - in other words, they have

not been excluded by the provisions in Sub-part 1 of Part 6. Consequently these common law rules

must also be considered by local authorities alongside sections 76 to 81 when they are making

decisions.

In its submission on the Local Government Bill 2001, Local Government New Zealand stated that it

had: "grave concems about these clauses ... [which seen together] impose a process which is

excessiveiy prescriptive and is likely to have effects other than that intended by the Government."

Local Government New Zealand argued that the provisions would cause delays and compliance

costs, lead to ointerest group capture' and undermine the representative nature of local

government.Es Another commentator stated in his submission on the Bill that: o'There is a risk that

the procedural burden, and concentration on "procedural correctness" could overshadow or disrract

from the reasoned consideration of the main issues."86

While the final provisions of the Local Government Act 2002 are less prescriptive than those

included in the Local Government Btll200l,they nonetheless still impose considerable obligations.

The Auditor-General considered these decision-making provisions in its report Local Government:

Results of the 2A02-03 Audits and noted that:87

For a discussion of these common Iaw ruies. see K Palmer, Local Government Law in New Zealand (1993,2"d Ed). 45-98. See
also P Joseph, Constitutional and Administrative Law in New Zealand (2001,2"d Ed). These common law rules include
whether the action of the local authority: was expressly or impliedly authorised or was within the subsidiary powers of the
authority; was exercised in good faith, and for the purposes for which the power was conferred; was influenced to a significant
extent by relevant considerations not being taken into account or irrelevant considerations being taken into account; was
manifestly unreasonable in the sense that it could not have been reached by any reasonable body; was accompanied by a lailure
to comply with mandatory procedural requirements or other mistake of law; was in fact exercised or duly executed; was
fettered by an improper application of general rules for policy established by the local authority; was taken by the appropriate
authority, committee orperson; or if taken in a semi-judicial orjudicial character, followed procedure contrary to the rules of
natural justice.

Locaf Covernment New Zealand, Submission on the Local Govemment Bill, (22nd February 2002), 404l.

K Palmer, Submission on the Local Government Bill 2001, (February 2002), 15.

Controller and Auditor-General, Local Goventment: Results of the 2002-03 Audits (2004), section 2.2. As noted by the
Controller and Auditor-General:

"As well as affecting local authorities, this changed approach of the 2002 Act affects our role as statutory auditor of
local authorities. It requires us to consider the information a local authority relied on to support a decision, and the
rcgard a local authority had to the relevant principles and considerations of the Act. We will need to do so in
forming an opinion on any matter relevant to:

' the opinions we are required to issue on local authority annual reports and summaries (once an LTCCP has
been adopted) and" from 2006, on the ir LTCCPs and any amendments thereto; and

' our other audit duties under the Public Audit Act 2001 as they relate to local authorities, including
performance audits and inquiries.
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"In making decisions under the 2002 Act,local authorities are to select an approach based on their
considerations of the principles and considerations of the Act and the effect of the decision. This
means that how a local authority determines its general approach to an issue is as important as its
compliance with any specific procedural requirements."

Although the concerns raised by Local Government New Zealand and others do not appear at this

stage to be causing significant difficulties (apart from, perhaps, the increased costs of seeking to

meet the obligations), of more concern is whether local authorities are in fact acting in compliance

with these complex decision-making requirements. Overall, while it is clear that there are now far

more onerous statutory obligations imposed on local authorities to make 'rigorous' decisions" the

question remains whether, in practice, local authority decision-making is now more 'superior'?

5.5.2 Consultation

One of the purposes of consultation is to enable the effective participation of individuals and

communities in the decision-makittg processes of their local authorities.s8 However, consultation

also provides decision-makers with an opportunity to hear and consider the views of individuals and

communities and thereby make more informed and it would be hoped, superior decisions.Ee

While the Local Government Act 2002 does not define consultation, it does set out a number of
principles and procedures to guide local authority consultation processes.no However, it is worth

noting here that the concept of consultation has been the subject of a considerable number of
judicial decisions and reports.el

The planning, decision-making, and accounabilitv requirements of the 2002 Act therefore represent a change in
approach that we are working to respond to, with our auditors and through advice to the sector."

It is perhaps of some concem that the role of auditing now appears to have been extended to require auditors to 'second guess'
the informarion a local authority relied on to support a decision, and the rcgard a local authority had to the relevant principles
and considerations of the Act.

See also the purpose of local govemmenl section 10, Local Government Act 2002.

See Controller and Auditor-General" Public Cowultation and Decision-making in Local Government (December 1988). See
also Parliamentary Commissione r for the Environment, Public Participation under the Resource Management Act 199 I - The
Management of Conflict (1996) and Parliamentary Commissioner for the Environment" Kaitiakitanga and Local Government:
Tangata Whenua Participation in Environmental Management (1998).

See sections 82-89, Local Government Act 2002.

For a discussion of these judicial decisions and the conc€pt of consultation, see Controller and Auditor-Genenl, Public
Consultation and Decision-Making in Local Government (December 1998). See also an analysis of consultation undertaken by
Simpson Grierson and available from the Office of the Contoller and Auditor-Censral, Privare Bag 3928, Wellington.
Appendix D of the Report of the Conboller and Auditor4eneral includes a case bibliography conceming general requirements
of consultation, the special consultative procedure, special orders and duties to consult.



(c)

Section 82 of the Local Government Act 2002 sets out six 'principles of consultation' that local

authorities must act in accordance with when undertaking consultation (whether the consultation is

required by statute or not). These principles are as follows:e2

(a) persons who will or may be affected by, or have an interest ir1 the decision or matter should be
provided by the local authority with reasonable access to relevant information in a manner and
format that is appropriate to the preferences and needs of those persons (provide people witlt
r e as on ab I e a c ce s s t o r el evant informa t i on) ;e3

persons who will or may be affected by, or have an interest in, the decision or matter should be
encouraged by the loca^l.authority to present their views to the local authority (encourage people
to present their vieu,s)'."

persons who are invited or encouraged to present their views to the local authority should be
given clear information by the local authority concerning the purpose of the consultation and the
scope of the decisions to be taken following the consideration of views presented (give clear
information on the purpose and scope of the consultation):e5

persons who wish to have their views on the decision or matter considered by the local authority
should be provided by the local authority with a reasonable opportunity to present those views to
the local authority in a manner and format that is appropriate to the preferences and needs of

(b)

See also the Local Govemment New Zealand et al. Local Government KnowHow Guide ro Decision-Making (2002) which
notes the decisions in If ellingron Airport Limited v Air New Zealand [ 993] I NZLR 671 ; Mclnnes v The Minister of Transporl
[2001] 3 NZCR I l; wrd South Taranaki Energy Users Association Incorporated v South Taranaki Distrid Coancil (High Court,
New Plymouth, Giles J, CP 5197,26 August 1997).

See synopsis of section 82 in Brookers. Local Government Law in New Zealand.

The term "persons who will or may be affected by, or who have an interest in' is similar to that used in section 78 of the Local
Government Act 2002 and suggests thu a local authority should consider at the outset who may be tikely to be affected by or
interested in the matter to be consulted on. This sbould also help guide the local authority in considering what information
should be made available as part of the consultation process. See Brookers, Local Government Law in New Zealand,LG82.02-
The Local Government KnowHow publication on Decision-Making argues that the preferences and needs are not those of the
local authority, but rather of those who will be or may be affected by the decision. "This can mean tial in some
circumstances, a local authority must be prepared to provide the same information in more than one way. It can also mean that
information may need to be prcrvided in more than one language." Some submitters with more expertise or interest in the
matter may, for instance. be provided more in-depth information.

Reference should also be made in this regard to the Local Governance Statement (section 40, Local Government Act 2002).

The Local Govemment KnowHow Guide to Decision-Making posits that there are three meanings in this context to
'encourage': "Thefirstimpliesthatthereissomedegreeofseekingoutbythelocalauthority. Thesecondimpliesadegreeof
'welcoming'. The third is related to motivation or enticement in the sense of presenting the benefit of participating in the
process." ln his Report on Public Consultation and Decision-Making in Local Govemment. the Controller and Auditor-General
suggested that it would also be good practice for local authorities to ensure that those consulted had the right information to
make intelligent and useful responses. This may also be implied by the use of the word 'encourage'. See Controller and
Auditor-General, Public Consullation and Decision-Making in Local Government (December 1998), para 109.

ln his Report on Public Consultation and Decision-Making in Local Govemmen! the Controller and Auditor-General
suggested that it might also be good practice for local authorities to make clear when consulting what the proposal was and to
outline the process that consultation would follow. See Controller and Auditor-General. Public Consultation and
Decision-Making in Local Gavernment (December 1998). The Local Govemment KnowHow Guide to Decision-Making
argues tlat: "This means that people must be provided with an explanation of the purpose and focus of the consultation - that
is, a clear understanding ofthe issues that are, or are not, on the able."

(d)
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(e)

(0

those persons (provide reasonable opportunities for people to present their views to the local
authority):e6

the views presented to the local authority should be received by the local authority with an open
mind and should be given by the local authority, in making a decision, due consideration
(receive those views with an open mind and give due consideration):e1 and

persons who present views to the local authority should be provided by the local authority with
information concerning both the relevant decisions and the reasons for those decisions (provide
submitters with information on the decision and the reesons for the decision).e8

The Local Government Act 2002 then goes on to give local authorities some discretion about how to

apply the principles. Subsection 3 of section 82 allows a local authority to observe the principles as

the local authority sees fit in any particular instance.ee

In its submission on the Local Government Bill 2001, Local Governme.nt New Zealand raised a

concem that any statutory description of consultation would need to be carefully constructed so as

The Local Govemment KnowHow Guide to Decision-Making posits that: "This relatesnot to the needs of the local authority.
but those of the presenters. Local authorities should be prepared to be flexible in allowing a variety of means of delivery of
views." One could draw an implication from section 82(d) that if a submitter requesB an opporn:nitv to make a presentation to
the decision-maker. then this should be accommodated. Principles of adminisnative law would suggest that all submitters
should then be given a similar opportunity. In their Report on Public Consultation and Decision-Making in Local Covemmenl
the Office of the Controller and Auditor-General suggested that it would also be good practice for local authorities to give
submitters a reasonable time to consider the proposal and to make a submission. This is especially the case when consultation
takes place over the Christmas/New Year period. In addition. it may also be appropriate to allow a period for submitters to
consider the views held by others and to alter their submission. See Controller and Auditor-Ceneral. Public Consultation and
Decision-Making in Local Covernment @ecember 1998), 507. lt may be worth noting here that section 83 of the Local
Governmenl Act 2002 conceming the special consultative procedure requircs a period of not less than one month within which
submissions may be made.

This principle is in essence a codification of the common law requirements in relation to consultation and decision-making. It
requires a local authority to not predetermine matters on which they are consulting, There must be a genuine willingness to
listen. The decision must be made fairly and without bias. See Travis Holdings Ltd v Christchurch CC [1993] 3 NZLR 32 and
Wellington Airport Limited v Air New Zealand il 9931 I NZLR 671 . See Controller and Auditor-G eneral. Public Consultation
and Decision'Making in Local Government (December | 998), especially at 29-30. The Local Govemment KnowHow Guide to
Decision-Making posits that it is imposible for a local authority to do everything evoryone asks. On the other hand. it is
important that a local authority gives proper consideration. and is seen to give proper consideration, to the variety of views that
are presented. If it can be demonstrated that a local authority (or even a particular elected member) has approached a maner
with predetermination and/or bias then that may provide grounds for judicial review. It is worth asking here whether the words
'open mind' are sufficient to include these other requirements, such as bias and faimess? See also Conroller and
Auditor-Ceneral, Contlicts of Interest - A Guide to the Local Autlzorilies (Members' Interesrs) Act I968 and non-pecuniary
conllicts of interest (2004).

The Local Covemment KnowHow Guide to Decision-Making argues thal: o'There is an element of two-way communication in
consultation. This principle ensures that the local authority relays information on decisions back to submitters. By following
this principle. local authorities show that views have been heard and considered before a decision was made.'

In exercising its discretion, the local authority must have regard to:. the requirements of section 78

' the extent to which the local authoriry is already aware of the views of those who will or may be affected by the decision,
or have an interest in the decision

' the nature and significance of the decision. including its likety impact from the perspective of those who will or may be
affected by the decision, or have an interest in the decision

' the provisions of Part I of the Local Govemment Official Information and Meetings Act 1987 (LGOIMA). the costs and benefits ofany consultation process orprocedure.
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to align with the various judicial interpretations of consultation in cases such as Wellington Airport

Limited v Air New Zealand.l0o In particular, consideration needed to be given to whether:

the first principle (a) might need to incorporate a requirement that the information be provided in

such a way that the persons consulted were able to make intelligent and useful responses; and

the fourth principle (d) might need to incorporate a requirement that submitters have sufficient time

to consider the proposal (perhaps discuss it with others in the communiry) and to make their

submissions, and

the fifth principle (e) might need to incorporate a requirement that the local authority involved give

'fair and unbiased' consideration to the views presented by the submitters.

Local Government New Zealand also raised concerns that prescribing a minimum set of
requirements for consultation could act as a disincentive to councils exploring more innovative

ways of consulting with or engaging their communities, such as using focus goups or surveys.

Indeed, the approach taken by many local authorities is to use innovative mechanisms (such as

focus groups) to research or collect information when developing proposals, but then to use the

processes described above when undertaking formal consultation on these proposals. Arguably the

latter process is at times unnecessary, burdensome and expensive.

Arguably section 82 simply codifies existing good practice concerning local authority consultation.

The question though is whether this has resulted in more effectual consultation and more informed

decision-making? A remaining concern is that communities are experiencing 'consultation fatigue.

5.5.2.1 The Special Consultative Procedure

Section 83 of the Local Government Act 2002 sets out the processes that must be used when the Act

or any other enactment requires use of the special consultative procedure or when local authorities

Section 82 (5) states that if this or any other Act says that a local authority must consult in a certain way" and one or more of the
principles is inconsistent with that process, then the prescribed process takes precedence over the inconsistent principles.

r00 Local Government New Zealand, Submission on the Local Government Bill (22nd February 2002). 4647. A further question
that should be clarified in this regard is whether section 82 is intended to be a codification of the common law rules conceming
local authority consultation? While it appears that the intention is not to replace the common law rules, clarification of this
point may be useful.
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choose to use it themselves.l0l Whilethe Local Government Act 1974 defned a special consultative

procedure for consultation, the procedure in the Local Government Act 2002 is slightly different

(although most of its elements are comparable with those used in the 1974 Act).102 The special

conzultative procedure is meant to be a minimum standard. Any of its elements can be applied to a

greater extent than those specified in the 2002 Act. In addition, local authorities may combine

consultation or undertake consultation processes concurrently.

The Local Government Act 2002 also outlines a detailed set of procedures for when the special

consultative procedure must be used in relation to:103

the adoption and amendment of the Long-Term Council Community Plan (LTCCP);

the adoption of an Annual Plan;

the adoption or review or amendment of bylaws;

a change of mode of delivery of a significant activify;

or other uses.

Perhaps one of the more significant concerns held by local authorities about these requirements are

the costs associated with using the special consultative procedure, especially for minor

amendments. Some commentators have argued that the requirements of section 82 of the Local

Government Act 2002 (where local authorities must now act in accordance the six 'principles of
consultation' when making decisions) renders the special consultative procedure redundant.

Moreover, the decision-making requirements in sections 76 to 8l raise further questions about the

efficacy of the special consultative procedure. In its submission on the Local Government Law

Reform Bill (No. 3) 2004, Local Government New Zealand argued that: "There is a risk of over use

of the special consultative procedwe, and consultation fatigue from both the community and elected

members alike ... There is a need to tailor decision-making by reference to significance ...::.104

It is worth noting the change, following submissions made on the Local Govemment Bill 2001, that the statement of proposal
should be made available for public inspection rather distribution. See K Palmer, Submission on the Local Government Bill
(2001), 15.

See section 7 16A, Local Government Act 1974. The requirements for a 'statement of proposal' and a 'summary of information'
are new, as is the requirement to formally acknowledge receipt of the submissions received.

See sections 84-89, Local Government Act 2002.

See Local Government New Zealand, Submission on the Local Government Law Reform Bill (No. 3) (2004) 2l .

l0l

l02
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5.5.3 Community Outcomes

Sections 91 and 92 of the

community outcomes and to

these outcomes.

Local Government Act 2002 reqttrre local authorities to identi$

monitor and report on the community's progress towards achieving

While not defined in the Act, community outcomes might be seen as'the things that the community

thinks are important for its well-being'.10s

As stated in section 91, the purpose of identifuing community outcomes is:

to provide opportunities for communities to discuss their desired outcomes in terms of the
present and future social, economic, environmentai and cultural weil-being of the community;
and
to allow communities to discuss the relative importance and priorities of identified outcomes to
the present and future social, economic, environmental, and cultural well-being of the
community; and
to provide scope to measure progress towards the achievement of communify outcomes; and
to promote the better co-ordination and application of community resources; and
to inform and guide the setting of priorities in relation to the activities of the local authority and
other organisations.

overall the role of a local authority in the 'community outcomes' process is to:

facil itate the process,
promote or achieve the outcomes (as one of the parties that is able to do this and to the degree
that the council considers appropriate in the LTCCP), and
monitor progress towards the achievement of the community outcomes.

The idea is that the community outcomes should be determined and 'owned' by the community -

not the local authority. As noted in one commentary: "The outcomes identified through this process

are community outcomes, not council outcomes. The local authority will be only one of a number

of organisations and groups that will contribute to achievement of the outcomes. The community

should be at the heart of identifuing the community outcomes."l06 Nonetheless. an important role

for a local authority is to determine how it will contribute to the community outcomes as identified.

As noted in Local Govemment KnowHow. Decision-Making, at 37: "Outcomes should not be confused with ouputs. An
outcome is the end result that is desired from engaging in an activity, while an ouBut is the good or services directly produced
by that activity."

Local Govemment New Zealand et al, Local Govemment KnowHow Guide to Decision-Making. (2002) 37.

a

a
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The Local Government KnowHow Guide to Decision-Making argues that although the Local

Government Act 2002 only requires that the community outcomes be identified, "taking a

sustainable development approach means that there is little point in identifuing outcomes, unless an

attempt is made to achieve tlem."lO7 While the community collectively should have a role in

achieving the outcomes. it is expected that the local authority's activities, as a whole, will contribute

towards achieving the outcomes. 
108

Local authorities must faeilitate a process with its community at least once every six years to

identifr community outcomes. While the Local Government and Environment Select Committee

considered whether to tie this process to the special consultative procedure, it consciously decided

against this approach and instead left the process open and flexible.roe The only specific

requirements are that local authorities must:

identif other organisations and groups that can help in the identiffing and promoting of
community outcomes and get their agreement to the process and to the relationship between the
outcomes and any existing plans (such as the LTCCP, the district plan, health board plan, etc);
develop a process that encourages the public to contribute to the identification of community
outcomes; and
seek agreement of the organisations and groups to the process the local authority proposes to
follow for monitoring progress against outcomes, including the incorporation of any research,
monitoring or reporting that they undertake).

Beyond these requirements, the local community is free to develop whatever processes they want to

identi$ and prioritise the outcomes.

Once identified, local authorities must monitor and report on the achievement of community

outcomes at least once every three years. Again, a local authority can decide itself how best to

monitor and report on the achievement of community outcomes. However, it must describe the

outcomes in its LTCCP.

Local Govemment New Zealand et al, KnowHow Guide to Decision-Making, (2002) 37: "The community outcomes process
provides a forum for local authorities (both territorial authorities and regional councils), central govemment agencies, the
community and voluntary sector, Maori, the privue sector, and the community as a whole to get together, and decide what is
important to the community. Many central govemment departments and other agencies are likely to use community outcomes
as an input to their own planning processes. Local authorities should actively encourage them to do so, but should remember,
however. ttrese agencies are not 'bound' by the processjust as the local authority is not bound."

Local Govemment New Zealud et al. KnowI'low Guide to Decision-Making, (2002) 38: "This does not mean that the local
authority can only undertake an activity if it in some way promotes the achievement of community outcomes. Local authorities
are legally required to undertake certain activities, particularly in the regulato ry ar:e4 and must do these whether these activities
contribute to community outcomes or not."

See Brookers. Local Government Law in New Zealan4 LG9l.0l
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It is worth noting here that many local authorities had begun processes to identifr community

outcomes or develop community strategies well before the enactment of the Local Government Act

2002.110 For many local authorities, the need to identif community priorities arose from the

requirement in Part VIIA of the Local Government Act 1974 (inserted in 1996) to develop long-

term financial strategies."' To some extent the 'community outcomes' process outlined in the 2002

Act was a codification of existing good practice.l 12

Some commentators have, however, criticised the process and suggested that "the way the process

is currently applied almost inevitably leads to a series of relatively meaningless "motherhood and

apple pie statements".l13 Indeed, a quick review of some of the community outcomes identified by

local authorities to date would tend to confirm that view.lla Moreover, the experience to date is that

the community outcomes process has created liule community conflict, but "there is a strong feeling

... that conflict issues will emerge in the process of implementation."lls Perhaps part of the reason

for the focus on 'outcomeso rather than 'implementation' comes from the requirements of section 91

the 2002 Act where the only emphasis on implementation is that the outcomes should "inform and

guide the setting of priorities in relation to the activities of the local authority and other

organisations". Moreover, there appears to be insufficient emphasis in section 91 on the

il0 K Burke. Engaging with Communities Over Outcomes, (May 2004). See also Local Govemment New Zealaui.d. Submission on
the Local Government BiU 2002 (22nd February 2002). 37: "The process to identifi community outcomes and priorities (Clause
73) is supported. It addresses a gap in previous legislative reforms while reflecting, what for many councils has become. simply
"good practice".

See sections l22K and 122L, Local Government Act I 9 7 4.

K Burke, Engaging with Communities Over Outcomes, (Ma;r 2004). See also Local Govemment New Zealand. Submission on
the Local Government Bilt 2002122nd February 2002),37: "The process to identifu community outcomes and priorities (Clause
73) is supported. It addresses a gap in prcvious legislative reforms while reflecting. what for many councils has become, simply
'!ood practice".

See McKinlay Douglas Limited" The Local Government Act 2002: Implications for Govemance & Economic Development.
(June 2004), at 19-20: "Local authorities that have wanted to be proactive about identi$ing community outcomes have
typically tried to find new ways of engaging with the public as a whole through innovative means of encouraging peopte to
provide input and putting very significant resources into fying to engage with as many people as possible. Not surprisingly,
this approach has tended to result in a considerable measurc of agreement on preferred community outcomes. In my view, this
should be cause for concem rather than cause for celebration that communities are united in their views of what their major
issues are. That judgement is based on the view that the way the proc€ss is currently applied almost inevitably leads o a series
of relatively meaningless "motherhood and apple pie" statements about the desirabiliry of such things as a safe and healthy
community, a prosperous community, a community in which diversity is recognised and so on."

K Burke, Engagingwith Communities Over Outcomes (May 2004).

K Burke, Engaging with Communities Over Outcomes (May 2004).
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opportunity this process creates for alignment and coordination of public services, rationalisation of

services, prevention of duplication and oppornrnities for Joined up government'.I16

Again, while section 91(3) requires a local authority to identifu other organisations and groups

capable of influencing or promoting the community outcomes and must secure, if practicable, the

agreement of those groups to the process, central government agencies are not specifically

mentioned and nor are the groups or agencies required to make any commitment to the outcomes.llT

This aspect of the'Community Outcomes'process will be more thoroughly discussed in chapter 6 of

this thesis.

5.5.3.1 Communitv Outcomes - the United Kinsdom Approach

Community outcomes are also a feature of the local government reforms in the United Kingdom

(including Scofland), although here they form a part of what is described as community strategies or

community plans.

Overall, the objectives of community strategies or plans are: to encourage local communities to

articulate their aspirations; to provide better co-ordination between the actions of local authorities

and other local agencies (including local offices of cenhal government agencies); and to focus the

activities of local authorities themselves on what their communities desire.lls

While the statutory framework for these strategies and plans is relatively brief, in both jurisdictions

this is supported by extensivs "Guidance Documents" that local authorities must have regard to.

Local Govemment New Zealand, Submission on the Local Government Bill 2002, (22no February 2002l;37-38. See also Report
to the Cabinet Policy Commitlee, Review of Local Govemment Act: Paper 4: Cowncil Decision-Making (lncorporating:
Planningand Reporting) (POL (01) 267), I October 2001,4-6.

For a discussion on how central govemment agencies might be impacted on by the Community Outcomes proc€ss, see New
Zealand Pathfinder Project Learning Paper: Managing for Outcomes - The Local Authority Approach and Some Implications
for Central Govemment, (September 2003). Some of the impacts identified in this paper include: creating a challenge between
how outcomes are defined and reported on at a national level and by individual local authorities; creating a challenge between
identifring and maintaining national sewice sundards while also developing and delivering local models for local
communities: creating challenges in either the choice of intewention or priorities for firnding; identifing differences between
agency/organisational aims and activities: and highlighting mismatches between geographic boundaries of local zuthorities and
central govemment agencies.

See section 4, Local Government Act 2000 (UK); and section l5 of Local Government in Scotland Act 2003 (Sco|.
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These Guidance Documents tend to emphasise that the community strategies and plans must

incorporate:l le

a long-term vision for the area focusing on the outcomes that are to be achieved

be based on a proper assessment of the needs and the availability of resources in the local
area

an action plan identifiring shorter-term priorities and activities that will contribute to the
achievement of long-term outcomes

a shared commitment by local authorities and local-central government agencies as well as
other groups and organisations to implement the action plan and their proposals for doing so

arrangements for monitoring the implementation of the action plan, for periodically
reviewing the community strategy, and for reporting progress to local communities.

Moreover, the communitv strategies and plans should engage and involve local communities and be

prepared and implemented by a broad 'local strategic partnership' through which the local authority

can work with other local bodies and agencies.r2o A critical feature of this approach is that local

See, for example, with regard to the United Kingdom: Office of Deputy Prime Minister (UK), Prepaing community strategies:
goventment guidance to local authorities, (2000). para ll. See also DETR (JK), Sustainable local commwtities for the 21"'
century: why and how to prepare an effective Local Agenda 2l strategt, (January 1998).

See also, with regard to Scotland. Scottish Executive, The Local Government in Scotland Act 2003: Community Planning:
Snntory Guidance, (2004), l. The aim for community planning to be the key over-arching parhership framework to help to
co-ordinate other initiatives and partnerships and act to rationalise and simplifr a cluttered landscape was reinforced in the
report of tlre Scottish Executive" Making a Dffirence - Community Planning A Year On, Report of the Community Planning
lmplementation Group, (June 2004), Recommendation 5. See also, B lllsley and M Lloyd, "Collaborative Planning for
Community Agendas in Scotland?" Joumal of Planning and Environmental Law, (Iuly 2000), 678 - 683; the Scottish Otlice.
Report of the Community Planning Group, (1998); S Rogen M Smith, H Sullivan and M Clarke. Community Plonning in
Scotland: An Evaluation of the Pathfinder Projects, (September 1999); R Stevenson. RDS Consultancy Sewices, Report to the
Community Planning Taskforce, " Under the Skin" of Conmunity Planning, (2002): Scottish Executive, Final Report of the
Community Planning Taslcforce, (2003); Scottish Executive, Making a Dffirence - Community Planning A Year On. Report
of the Community Planning Implementation Gmup, (June 2004); COSLA; A Guide to the Local Government in Scotland Act
2003,Q4$).

Office of Deputy Prime Minister (LIK), Preparing community strategies: govcmmcnt guidance to local authorities (2000), paras
l2- 13.0.

See also Scottish Executive, The Local Govemment in Scotland Act 2003: Community Planning: Statutory Guidance. (2004);
Scottish Executive, The Local Government in Scotland Act 2003: Community Planning Advice Notec (2004).The R Stevenson
Report noted above asked a number of key questions related to Community Planning: a) should there be a stiatutory pou€r or a
statutory dil,y of community planning? b) Should statutory provision for community planning go wider than local authorities?
c) Should the statute be framed in terms of producing a strategy, or in terms of facilitating the preparaion of a strat€gy? d)
Should there be guidance (statutory or non-statutory) on the exercise of a power/duty of community planning? e) If there were
to be a statutory duty of community planning what if ury, arangements should there be for monitoring its implementation? f)
Should the statute include powers to remove existing statutory constaints or requirements which are unreasonable obstacles to
the effective exercise of a power/duty of communiy planning? g) Would there be merit in making arrangements to help
streamline and rationalise the number of new strategies, plans and/or partnerships which impact on mmmunities? See
R Stevenson, RDS Consultancy Services, Report to the Community Planning Taskforce, "Under the Skin" of Community
Planning, (2002).
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authorities work together with other public, private, business and voluntary bodies to identifu and

then deliver on the broad range of outcomes encompassed by the community strategies and plans.l2l

Probably the key difference between the approach used in the United Kingdom and New Zealand is

the requirement in the United Kingdom for local authorities and other organisations, especially the

local offices of central government agencies to develop the strategies and plans together (sometimes

through formal 'Community Planning Partnerships') and to make collective commitments to

implement them. While an approach similar to that of the United Kingdom was suggested during

the New Zealand Local Government Review, in the end the less prescriptive approach to

'community outcomes' as outlined in the 2002 Act was preferred.lz2 Overall, it appears that the

Government wasn't prepared to take a formal structured approach to 'regional planning' in the same

way as the United Kingdom.

5.5.4 Long-Term Council Community Plan andAnnual Plan

The Long-Term Council Community Plan (LTCCP) is a document that sets out a local authority's

strategic and financial priorities over the medium to long term as well as how these priorities will

contribute to community well-being.

Although the concept of a 'long-term council community plan' is a new one in the Local

Government Act 2002, much of the information required for an LTCCP was already being produced

by many local authorities in documents that were either legally required (such as the long-term

financial strategy) or generated to assist local authorities in meeting other needs (such as asset

management plans or strategic plans).123

Section 93(6) of the Local Government Act 2002 sets out the purposes of an LTCCP, which are to:

describe the activities of the local authority
describe the community outcomes of the district or region
provide integrated decision-making and coordination

tzt Office of Deputy Prime Minister (lJK), Preparing coilmunity strategies: government guidance to loeal authorities (2000),
paras l6-18.

See Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 4: Council Decision-Making
(lncorporating: Planning and Reporting) (POL (01) 267), I October 2001, 4-6.

See, for example, Manukau City Council, Tomotow's Manukau (2001) and Auckland City, first City of the Pacific
Community Vision to 2020, (2000).
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provide a long-term focus for the decisions and activities of the local authority
provide a basis for accountability of the local authority to its community, and
provide an opportunity for public participation in decision-making processes of the local
authority.

The aim of the LTCCP is to set down in one document the long term strategy of the local authority

and the information that supports it. The idea is that all of the local authority's other policies and

plans (including those covered under other legislation such as the district plan, regional economic

development strategy or the regional land transport strategy) should be recognised in the LTCCP

and an effort made to integrate them. The information to be included in the LTCCP is outlined in

Schedule l0 of the Act.r2a

While the expectation is that an LTCCP will be adopted to cover a period of ten years, section

93(7)(a) of the Local Government Act 2002 actually specifies a period of 'not less than 10

consecutive financial years'. Many local authorities already plan for periods well in excess of ten

years, particularly for key infrastructure such as, for example, water supply, sewage, drainage,

roading and reserves.

In addition, in accordance with section 97 of the Local Government Act 2002, certain major

decisions can only be taken if provided for in the LTCCP.'2s

Finally, the LTCCP must set out any steps that the local authority intends to take to foster the

capacity of Maori to contribute to the decision-making processes of the local authority over the life

of the LTCCP.

The information to be included in the LTCCP, as outlined in Schedule l0 of the Act, is
considerable. While the LTCCP is intended to provide an opportunity for participation by the

There is a substantial list of items that must go into an LTCCP. These are set out in Part I of Schedule l0 of the Act and
include: Communig' Outcomes: Description of Community Outcomes: Description of how outcomes have been identified;
Description on how the local authority will contribute to furthering outcomes; Description on how the community outcomes
relate to other strategic documentq Outline on how the local authority will work with other agencies to further outcomes; The
measures that will be used to assess progess against community outcomes; Local authority monitoring and reporting on the
community's progress against the community outcomes; Croups of Activities; Activities within groups of activities; The
rationale for delivery of the group of activities: Significant negative effects; Major assets and group of assets; Service levels;
Estimated expenses for each group of activities; Revenues, sources of funds. and their rationale; Water and Sanitary
Assessments and Wase Management Plans; Council Controlled Organisations; Funding and Financial Policies; Forecast
Financial Statements; Statement conceming balancing of budget; Funding Impact Statement; and the Policy on determining
significance.

These include: adecision to significantly alterthe intended level of service provision forany signilicant activity; adecision to
transfer ownership or contol ofa stategic asset to or from the local authority; a decision to construcl replace, or abandon a
strategic asseu and a decision that will, directly or indirectly, significantly alter either the cost any activity identified in the
LTCCP, or the capacity of the local authority to deliver the activity.
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public in decisions about what activities might be undertaken by a local authority, the sheer level of
detail, complexity and the emphasis on financial matters required by Schedule 10 (and the resulting

size of the LTCCPs) arguably defeats this purpose. For example, only around 300 submissions

were received by Christchurch City Council in response to its LTCCP (out of an adult population of
at least 250,000) and around 670 for Auckland City Council (out of an adult population of at least

420,000).t26 While the information in the LTCCP may be useful for internal rnanagement and

formal audit purposes, there are real questions about whether it is appropriate and cost-effective to

consult with the community on documents containins this level of detail.

In addition, the requirement to use the special consultative procedure to make any amendment

(including minor amendments) to the LTCCP is also a significant and perhaps unnecessary burden.

As noted in the section on 'Community Outcomes' above, while these outcomes are intended to

inform and guide the setting of priorities by a local authority, the community outcomes are not

necessarily the outcomes of the Council. In addition, it is intended that a number of organisations

and groups will contribute to the Community Outcomes. While section 9l of the 2002 Act outlines

a process for identifying Community Outcomes, it does not suggest how they should be published.

Moreover, section 93, which outlines the purpose of the LTCCP notes that one purpose is to

describe the community outcomes. Consequently most local authorities have described the

community outcomes in the LTCCP, but not published these elsewhere. On reflection it may have

been usefirl to have encouraged 'communities' to have published the Community Outcomes in a

document separate from the LTCCP and for the LTCCP to have focused on the Council's own

objectives and how these would support the community outcomes. This approach also clearly

provides an opportunity for other agencies, organisation and groups to make commitments to the

Community Outcomes without these being in a predominantly council focused planning document.

t26 Personal communication, M Skelton @usiness Senvices Manager, Democracy Services. Auckland Cilv Council 2004). It is
worth noting the number of submissions on the Auckland City Council Annual Plan and LTCCP over the period 1999-2004:

1999 1800
2000 369
2001 1999
2002 4028
2003 625
2004 669

The large number of submissions in 2002 was due to Auckland City Council's decision to take submissions on is impending
decision to sell its pensioner housing.
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As noted above, the emphasis on the activities of local authorities and their financial implications as

required by Schedule 10, also appears to be at odds with the long-term strategic objective and

integratiorr/co-ordination objective of the LTCCP. In addition, there appears to be little integration

between the LTCCP and other key planning documents, such as district and regional plans, as

required.l2T

5.5.4.1 The Annual Plan

The Annual Plan, by contrast, under the Local Government Act 2002 becomes an annual budget and

funding impact statement for that particular year. The purposes of the annual plan are set out in

section 95(5) of the Local Government Act 2002, which states that they are to:

o

a

a

detail the annual budget and funding impact statement,
identiff any variances from the funding and financial information in the LTCCP for that year,
support the LTCCP in providing inte$ated decision-making and coordination of the resources of
the local authority,
contribute to the local authority's accountability to its community, and
extend opportunities for participation by the public in decision-making processes.

The Annual Plan is now more limited in scope and less important in terms of decision-making than

the Annual Plan required under the Local Government Act 1974. Under the 2002 Act, the Annual

Plan now has an operational function to implement the strategy that has been developed and

adopted through the LTCCP. The Annual Plan's pdmary purpose is to provide the basis of

accountability for the annual setting and assessing ofrates. In particular, rates cannot be set until an

Annual Plan has been adopted. In the year in which a local authority prepares an LTCCP there is

no requirement to produce an Annual Plan for that year.l28

5.5.5 Significance and the Policy on Significance

The concept of 'significance' is central to the new decision-making processes as well as being

important in a number of other respects in the Local Government Act 2002.12e The terms

See, for example, Auckland City Council, Focus on the Future 2004-2014 (2004) at page 19, where there is no specific
mention of the District Plan as one of the policies or plans that influenced the outcomes in the document.

See section 95 and Part2 ofSchedule 10, Local Government Act 2002.

Instances where fie term 'significant' occurs in the Local Government Act 2002 include:. "significant decision" (sections 76 and77);. "significant activity" (sections 88 and 97);
. "significant new activity" (section 16);

a

a

t?7

'128

129



'significance' and 'significant' are intended to assist local authorities apply the appropriate degree

of attention, consideration, disclosure and consultation to relevant mafiers in the context of their

importance to the district or region. Section 5 of the Local Government Act 2002 includes

definitions of significance and significant.l3o These terms were also included in the Local

Government Act 1974. but were not defined.

One commentator describes 'significance' as "a point on a continuum ranging from insignificant to

very significant. There will be a point on that continuum at which a matter will be considered to

have a high degree of significance, and at that point the matter becomes significant."l3l Whether a

matter is deemed to be significant or not is important in terms of a number of requirements in the

Local Government Act 2002, including: the degree of compliance required under Part 6 of the Act;

whether separate consultation is required; the level of disclosure of information; and whether the

. "significant infrastructure" (section 130);. "significant assumptions" (section 20 I );. "significant assets" (schedule 10. clause I l(b));

. "significant forecasting assumptions and risks" (schedule 10. clause I l(a));

. "significant negative effects" (schedule 10, clause 2(lXc)):

. "significant variation" (schedule 10, clauses 3 and l5):

. "significant policies and objectives" (schedule 10, clauses 4 and l6); and. "significant part" of its region (section l2(5)).

Instances where the term 'significantly'occurs nthe Local Government Act 2002 include:
. "significantly inconsistent with" (section 80);
. "alter significantly" (section 97);
. "significantly affect" (section 97);
. "notbeinS so significant" (section I l2); and
. "significant level ofuncertainty" (section 201).

Instances where the term 'significance' occurs in the Local Governmeil Acr 2002 include:
. "significance of all relevant matters" (section 79);
. "significance of the decision or mattet''(section 82(aXc));
. "sigTrificance ofproposals and decisions" (section 90); ana
. "determining signihcance" (sections 90 and 281, and schedule 10. clause 7).

These lists are indicative rather than exhaustive. See Controller and Auditor-General. Local Government: Results of the 2002-03
Audits (2004), section 2.3.

rro 
See section 5, Local Government Act 2002:

Significancg in relation to any issue, proposal. decision, or other matter that concems or is before a local authority, means the
degree of importance of the issue, proposal, decision, or matter, as assessed by the local authority, in terms of its likely impact
on, and likely consequences for, -

(a) the current and future social, economig environmental, or cultural well-being of the district or region:
(b) any persons who are likely to be particularly aflected by, or interested in, the issue. proposal, decision ormatter:
(c) the capacity ofthe local authority to perform its role, and the financial and other costs of doing so.

Significanf in reluion to any issue, pmposal, decision- or other matter, means that the issue, proposal, decision, or other matter
has a high degree ofsignificance.

r3r See Controller and-Auditor General. Local Govemment: Results of the 2002-03 Audits (2004\,42 and Local Government
New Zealand et al, KnowHow Guide to Decision-Making, (2002) 33.
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matter must be specifically included in the long-term council community plan (LTCCP).t" A local

authority mwt assess the significance of every matter to determine the extent and degree of
compliance necessary vrith the general requirements of the Act and therefore an assessment of
'significance'must form part of every decision.

Section 90 of the Local Government Act 2002 requires every local authority to adopt, by special

consultative procedure, a 'policy on significance'. As noted in Local Government KaowHow

Guide to Decision-Making: o'such a policy allows the local authority to identiff and recognise

issues that the community regards as significant and wishes to be consulted on. It will assist each

local authority assess significance consistently, and match the local authority's consultation and

consideration of issues to community expectations."l33 However, in the report Local Government:

Results of the 2002-03 Audits, the Auditor-General noted that: 'oWe have a broad concern that some

local authorities may not have [consulted] with their communities [over] the approach and

understandings they are applying in significance policies developed to date."134

The policy on significance must set out:135

As noted in the Local Government New Zealand et al, KnowHow Guide ro Decision-Making, (2002) 33, the local authority's
evaluation of the significance of a decision is important for;

' determining the nahrre and degree of compliance required with the decision-making processes in Part 6 of the Act In other
words, the more significant the matter, the higher the level of compliance that is required.

' determining whether, in the local authority's view, special consultation is required under sections 82-89 of the AcL or
whether it can rely on information already collected by the local authorit-v. This also has a major impact on the cost
involved in making a particular decision.

. determining the amount and detail of information that has to be disclosed by the local authority when reporting its decision
under Sub-part 2 of Part 6 of the Act. or the degree of information incorporated into its consultation papers, see sections
82-89 of the Act.

' determining whether a decision must be included in the LTCCP under section 93 of the Act and in a statement of proposal
to be considered under a special consultative procedure (section 83 ofthe Act).

Local Govemment New Zedaul,d et al, Local Govemment KnowHow Guide to Decision-Making, (2002) 33.

Controller and Auditor-G eneral, Local Government: Results of the 2002-03 Audits, (2003) para 2.308.

Section 5 of the LGA02 defines strategic assets as follows:

"Strategic assets, in relation to assets held by a local authority, means an asset or group of assets that the local authority needs
to retain if the local authority is to maintain the local authority's capacity to achieve or promote any oulcome that the local
authority determines to be important to the current or future well-being of the community; and includes-

(a) any asset or group ofassets listed in accordance with section 90 by the local authority: and
(b) any land or building owned by the local authority and required to maintain the local authority's capacity to provide

affordable housing as part ofits social policy; and
(c) any equity securities heldby the local authority in-

(i) a port company within the meaning of the Port Companies Act 1988;
(ii) an airport company within the meaning of the Airport Authorities Act 1966".
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the local authority's generalapproach to determiningthe significance of proposals and decisions

in relation to issues, assets, or other matters;

any thresholds, criteria or procedures that the local authority will use to assess the extent to which

issues, proposals, decisions and other matters are significant; and

the assets the local authoriW considers'stratesic assets'.

A summary of the policy on significance must be included in the LTCCP.r36 Some of the other

implications of significance under the 2002 Act are that: 
r37

' local authorities must use the special consultative procedure when considering a proposal to alter the

mode by which a significant activity is undertaken;

if an option identified in the decision-making process involves a significant decision in relation to

land ora body of water, the local authoriry must take into account the relationship of Maori and their

culture and traditions with their ancestral land, water, etc; and

' local authorities must not lose control of, sell or dispose of 'significant infrastructure' necessary for

providing water services.

In the Report, Local Government: Results of the 2002-03 Audits, June 2004, the Auditor-General

outlined some broad concerns with regard to the approach of local authorities to 'significance'.138

In general, the Auditor-General concluded that local authority policies on significance required

improvement if they were to serve their purpose of enabling the "democratic local decision-making

and action by, and on behalf of, communities", although there was an expectation that such

improvement would occur as local authorities became more familiar with the 2002 Act.r3e

Nonetheless, the Auditor-General suggested that fruther development should focus on:toO

The critical aspect of the definition is whether the assets are crucial to the ongoing provision of an outcome that the local
authority considen imporunt to the well-being of its community.

Decisions to fansfer ownership or contol of a strategic asset to or from the local authority. or to construct, replace or abandon
a strategic asset cannot be made unless they are first included in the LTCCP and were consulted on in a statement of proposal.
See section 88 and Schedule 10, (cls 1-3), Local Government Act 2002.

See clause 7, Schedule 10, Local Government Act 2002.

See sections 77. 88 and Subpart 2 ofPut7, Local Government Act 2002.

Controller and Auditor-General. Local Govemment: Resuks of the 2002-03 Audirs (2004) para2.339.

Controller and Auditor-General, Local Goventment: Results of the 2002-03 Audits (2004) para2.339.
ll9

279



the general approach taken to assessing the significance ofmatters;

selection of, and guidance on the application of, thresholds and criteria; and

inclusion of procedures used - both within the local authority, and in consulting with and informing

the public.

Moreover, while such development was occurring, the Auditor-General recommended that local

authorities should not assume that the absence of specific criteri4 thresholds, or procedures in their

policy relating to a particular matter should i-ply that the matter was of low significance: 'oThe

purpose of the policy is to assist with directing the appropriate level of attentiorl consideration,

disclosure, and consultation to matters based on their relative importance to the district or region -
rather than to exclude anv matter from consideration."l4l

Overall, the Auditor-General felt that local authorities should not, in general, find it onerous to meet

the requirements for assessing significance where they were maintaining decision-making

procedures and had active contact with their communities.ra2

5.5.6 Reporting

The Annual Report is closely associated with both the LTCCP and the Annual Plan. Because there

are differences now between an LTCCP under the 2002 Act and an LTFS under the 1974 Act

(which has correspondingly reduced the role of the Annual Plan), this also means that the Annual

Report is now a different document from an Annual Report under the 1974 Act.la3

Under section 98 of the Local Government Act 2002, the purposes of an Annual Report are to:

promote accountability to the community for local authorities' decisions made throughout the year

compare actual activities and results undertaken with those planned in the LTCCP and annual plan.

Controller and Auditor4enenl, Local Government: Results of the 2002-03 Audits (2004) para 2.340.

Controller and Auditor-General, Local Government: Results of the 2002-03 Audits (2004) pua2.34l.

Contolfer and Auditor-General, Local Govemment: Results of the 2002-03 Audits (2004)pwa2.342.

The major changes from the Local Government Act 1974 relate to: a greater emphasis on reporting outcomes and rcsults
against the 'Plan'; the changes to the role and contents of the LTCCP and Annual Plan, which impact directly on the Annual
Report; new reporting on community outcomes: additional reporting on remuneration matters; and new reporting on activities
that provide for Maori contribution to decision-making. See Local Govemment New Zealand et al, Local Government
KnowHow Guide to Decision-MaHn& (2002), 105.

a

a
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The Arurual Report is to be focused on what has happened over the past year, rather than over a

longer period, even though it reports on planned activities from both the LTCCP and Annual

Plan.laa It is worth noting here that local authorities must report once every three years on progress

against the community outcomes and annually against the annual plan and LTCCP, but there is no

requirement to report over a longer term against the LTCCP. On reflection, it may be useful for

local authorities to monitor and report over a longer term (for example, once every three years and

ten years) against the objectives in their first LTCCP, particularly against the overall objective of

sustainable development.

The Annual Report must include an audited statement on any significant acquisitions or

replacements (including renewals) of assets, the reasons for the acquisitions or replacements, and

the reasons for any significant variation from those projected in the LTCCP. Apart from the audited

financial statements and consolidated accounts of the local authority as well as comparative

information from previous periods, the Annual Report must contain significant information about

council-controlled oreanisations. t o5

The Local Government Act 2002 also requires the local authority to report the total remuneration

(including the value of non-financial benefits) payable and paid by the local authority or a CCO to:

the Mayor or Chairperson of the local authority; each of the other members of the local authority;

and the Chief Executive of the local authority. This extends the requirements in the Local

Government Act 1974 wlttch did not require the declaration of the remuneration of elected

members.la6

The Annual Report must include a report on the activities that a local authority has undertaken

during the year to build the capacity of Maori to participate in local affairs.raT

The Local Govemment KnowHow publication on Decision-Making, at 106 recommends that publications such as the Audit
New Zealand Model Report for Te Motu District Council, the Audit Office report Reporting Public Sector Performance and
Ministry for the Environment report Sustainable Devebpment Reponing are useful sources for more information about the
preparation of Annual Reports. See Office of the Conroller and Auditor{eneral , Reporting Public Sector Performance
(January 2002,2no Ed).

See Part 3, Schedule 10, Local Government Act 2002. With regard to CCOs, the information included in an Annual Report
must include: the extent to which policies and objectives for ownership and control of the CCO have been achieved; a
comparison of the intended scope and nature of activities of the CCO and the activities provided: and a comparison between the
performance targets and olher measures and the actual performance.

See clause 18, Part 3, Schedule 10, Local Governnent Act 2002.

Clause 21. Part 3. Schedule 10. Local Govemment Act 2002.
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The auditor is required to report on compliance with the requirements of the Act and in addition to a

full report, the local authority must prepare a sunmary of the Annual Report for its community.ras

A continuing criticism of local authority Annual Reports is that they contain too much financial

information (which is not readily understandable) at the expense of reporting on outcomes. As

noted by the Auditor-General:roe

"Perhaps both the accounting profession and we can take some of the blame for this, with each new
financial reporting standard adding complexity upon complexity. There needs to be better balance in
local authority reporting of its stewardship. The move to sustainable development reporting may
assist this balance - with the triple reporting of environmental, social and economic factors."

5.5.7 Financial lt[cnagement

The Local Government Act 2002 requires local authorities to 'balance the books' or, technically

speaking, each year's projected operating revenues must be set at a level sufficient to meet that

year's projected operating expenses. This requirement is intended to ensure that all local authorities

make adequate ongoing financial provision for existing services and activities.

The concept of a balanced budget was first introduced by the Local Government Amendment Act

(No. 3) 1996 and (as then stated) meant that local authorities could not plan for a deficit operating

budget regardless of whether or not it might be financially prudent to do so. The requirement

became referred to as the 'funding of depreciation clause' because one of its impacts was that local

authorities had to clariS that they were funding the appropriate amount of depreciation. However,

the requirement also gave rise to some unintended effects.ls0 Section 100 of the Local Government

See section 99, Local Government Act 2002.

See Office of Controller and Auditor-General, Looking Back and Looking Forward (May 2002), 37. See also Office of the
Contolfer and Auditor-General, Local Government: Results of the 2003-04 Audits (2004) l-3 where the Controller and
Auditor-General noted that:

"most local authorities will need to give [the matter of Annual Reporting] greater attention in 2004{5 to ensure that their
reporting not only encompasses audit clearance but also informs their communities on a timely basis; especially in a
summarised user-friendly fornr ".

For example, local authorities were theoretically required to fully fund depreciation on the full value of assets even though
substantial amounts of funding were coming from third parties. Similarly local authorities could be required to fully fund
depreciation on ass€ts even though neither they nor their communities had any intention of replacing them - the most common
examples of these were community halls in communities with declining populations. In addition, as funds accumulated over an
asset's life and earned interest local authorities could see potential for situations where the assets were accumulating funds in
excess of the funds needed for replacement of the asset. See the Local Govemment New Zealand et al. Local Govemment
KnowHow Guide to Decision-Making (2002) at 85.

t4E
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Act 2002 provides a more flexible approach to the balanced budget requirement. The provision

allows a local authority to project operating deficits in its LTCCP, as long as it is financially

prudent to do so, the local authority is transparent in its rationale for doing so and the local authority

has regard to certain criteria-lsl

Section 101 of the Local Government Act 2002 requires local authorities to manage their revenues,

expenses, assets, liabilities, investments and general financial dealings "prudently and in a manner

that promotes the current and future interests of the community". Local authorities must make

adequate and effective provision for their expenditure needs (at an activity level) following

consideration of: community outcomes; benefit distribution (including inter-generational benefit

distribution); the 'exacerbator pays principle'; the costs and benefits of separately funding the

activity; and the overall impact of any allocation on the well-being of the communiqv.rs2 Section

101 is based, inpart, on section l22C of the Local Government Act 1974, but it has moved away

from the 'three-step' funding process and 'user-pays' philosophy under that Act to take a more

holistic approach.r53

The new process is also simpler and creates more formal linkages to the Amual Plan and rate

setting process. However, some commentators have argued that the financial management

disciplines introduced through the Local Government Amendment Act (No. 3) 1996 have been
owatered down'. In particular, the Local Government Forum, in its submission on the Local

Government Bill 2001 argued that: "... the financial management provisions contained inthe Bill

need to be re-examined to reduce the discretion of councils and to accord primacy to economic

efficiency."l5a

Section 102 of the Local Government Act 2002 requires local authorities, in order to provide

predictability and certainty about sources and levels of funding, to adopt a number of funding and

These include: the estimated expenses of achieving the service levels that the local autlrority has set out in its LTCCP
(including maintaining sewice capacity): the projected revenue available to fund those expenses; the equitable allocation of
responsibility for funding the assets over their useful life, and other funding and financial policies (for example the liability
maoagement policies and the bonowing limits in those policies). See section 100, Local Govemment Act 2002

Section l0l(3)(iv) which provides that consideration should be given to the extent to which the actions or inaction of particular
individuals or a group contriburcd to the need to undertake the activity (or the 'exacerbator-pays principle') was introduced
following the submission by Local Govemment New Zealand. See Local Govemment New Zealand Submission on the Local
Government Bill, (22"o February 2002), 48.

For adiscussion of the new provisions and theirrelationship to the previous'three step process', see the Local Govemment
KnowHow Guide ta Decision-Making, at85.

Local Govemment Forum,,Szbmission on the LocalGovemrnent Bil/" (February 2002),12-15.

tsl
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l))

financial policies, including: a revenue and financing policy; a liability management policy; an

invesfnent policy; a policy on development contributions or hnancial contributions; a policy for

partnerships between the local authority and the private sector; and a policy on remission and

postponement of rates on Maori freehold land.rss In addition, local authorities may also adopt a

rates remission and rates postponement policy.ls6 The policies described in section 102 may only

be adopted by use of the special consultative procedure or as part of the LTCCP and may only be

amended by using the special consultative procedure.

i.-t.8 Borrowing and Security

Subpart 4 of Part 6 of the Local Government Act 2002 on borrowing and security is based on Part

78 of the Local Government Act 1974, although some of the provisions found inPart 78 are not

carried forward or are simplified as a consequence of the general power granted under section 12 of

Section 102. Local Government Act 2002.

. The revenue and financing policy identifies the sources of funds lor both operating and capital expenditure from general
rates: targeted rates; fbes and charges: intercst and dividends from investments: borrowing: proceeds from asset salesl
development contributions; financial confibutions; grants and subsidies; and any other source. This section is based. in
part on section l22O of the Local Government Act 1974 with the revenue and financing policy replacing the funding policy
underthe Local Government Act 1974.

. The liability management policy states policies in respect of the management of both bonowing and other liabilities.
including: interest rale exposuret liquidity; credit exposure: debt repayment specific borrowing limits; and the giving of
securities. This section is based on section l22S of the Local Government Act 1974 with the liability management policy
replacing the bonowing management policy, recognising thx the local au0rority ma1'have liabilities that are not limited to
bonowing.

. The investonent policy states policies in respect of investments. including: the objectives of any financial and equity
investrnents; the mix of investments; the acquisition of new investments: how the investments are managed and reported
on: and how the risks are assessed and managed.

. The policy on financial contributions outlines the local authorities' policies in relation to the collection of development and
financial contributions. including: explaining the capial expenditure identified in the LTCCP that is needed to meet
increased demands for communit"v facilities; stating the proportion to be funded by development and financial contributions
as well as other sources; explaining why these sources of funding are appropriate ; and identilying those activities for which
a development or financial contribution is required and stating the portion to be allocated to each activity. If a development
contribution is required the local authority must comply with Part 8. Subpart 5 (Development Contributions) (ss 197-21 l).
If a financial contribution is required. the local authority must identifr these provisions from the disFict or regional plan.
Local authorities are also required to keep available for public inspection the full methodology for calculation of
development contributions and the relevant provisions of the disrict or regional plan.

. The policy on partnerships with the private sector must state ttre local authority's policies in this regard, including the
circumstances in which they will be considered: how risks will be assessed: consultation; conditions and monitoring
arrangements.

. The policy on remission and postponement of rates on Maori fieehold land must state whether it will provide for remission
or postponement and if it does, also state the objectives sought to be achieved as well as the conditions and criteria to be
met. ln determining its policy, a local authority must consider the matters outlined in Schedule I |.

Section 102(5), Local Government Act 2002. The rates remission and postponement policies are optional, but if adopted must
identifr the objectives sought to be achieved as well as the conditions and criteria !o be met. ln determining these policies, a
local authority must consider the matters outlined in Schedule I l.
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the2002 Act.r57 In addition, other provisions in the Receiverships Act 1993 will now generally

need to be relied upon, rather than specific provisions in the Local Government Act 2001.

The prohibition on

maintained, despite

unnecessary.158

5.5.9 Auditing

borrowing by local authorities in foreign currency has, however, been

submissions by Local Government New Zealand that this restriction was

The auditing of local authorities in New Zealand is the responsibility of the Auditor-General.lse

The Office of Controller and Auditor-General is a statutory office created by Parliament under the

Public Audit Act 2001 . The Controller and Auditor-General is an officer of Parliament, and in that

capacity is independent of executive government and answerable to Parliament. The Controller and

Auditor-General employs staff in two business units and engages private sector auditing firms to

carry out audit functions in relation to public entities, including local authorities.160

The roles of the two business units are as follows: the Office of the Auditor-General (OAG) - is

responsible for stategic planning, setting standards, determining who will undertake audits,

overseeing auditor performance, carrying out performance audits (in the form of special audits and

studies), and parliamentary reporting and advice; while Audit New Zealand carries out audits that it

has won the right to conduc! and offers additional as$uance services to public entities.r6r

The power to bonow (section 1222A), the power to enter into incidental arrangements (section l22ZB), the procedure for
bonowing money (section 1222D), tlre provisions regarding the registration of charges (sections l22ZH, l22Zl and l22ZK)
and most of the provisions regarding receivers (sections 122Z'L, l22ZM, n2nl urd l22ZO) under the Local Govemment Act
1974. for example, have not been carried forward into the Local Government Act 2002.lt is worth noting here that these
sections were not referred to in the table of sections zuggested to be removed in the May 2001 Cabinet paper on general
empoweFnent. See Report to the Cabinet Policy Committeg Review of Local Government Act: Refinement of General
Empowerment of Local Authorities (POL (01) 106), 17 May 2001,7-8.

Local Govemment New Zealand, Submission on the Local Governmenl Bill, (22"o February 2002), 49. Local Covemment
New Zealand noted that: "We are advised that the option of being able to explore funding sources using overseas currency
provides councils with additional instruments by which to achieve savings and make effective financing decisions. Immediate
benefits will be provided through the ability of councils to hedge overseas purchases of expensive equipment to ensure costs
are not enlarged by unexpected swings in exchange rates."'

See www.sas.govlnz See also the discussion of the role of the Auditor-General in the accountability framework of local
govemment in Office of the Controller and Auditor-General, Local Governmenr: Results of the 2003-04 Audits (2004) section
J.

See www.oag.govt.nz

See www.oag.govt.nz
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While the Local Government Act 2002 has created significant challenges for local authorities, it has

also created equal challenges for auditors. As noted by the Auditor-General:'0... we must widen

our horizons and skills in order to provide credible assessments of the relevance and accuracy of

environmental and social measures. This will indeed be a challenge for the Audit Office, and in the

future we may need to employ a greater number of people in disciplines other than accounting."162

In particular, from 2006, the Auditor-General will have a new'statutory duty to issue opinions on

local authorities'Long-term Council Community Plans (LTCCP) under sections 8a(4) and 94 of the

Local Government Act 2002. To provide for this, the Auditor-General has established a project

titled Auditing The Future and is working with local authorities to put in place the resources.

standards, and the know-how to successfully and credibly audit LTCCPs. The project also aims to

share and promote best practice in long-term planning.163

A concern raised by Local Government New Zealand over the increased role of the Auditor-General

is the increase in audit costs:r6a

"One concern in particular involves the actual costs of auditing council plans. It would
appear that the task of the Auditor has been greatly increased, to the point where it is
questionable as to whether or not it is necessary for accountability purposes."

Report of the Office of the Controller and Auditor-General . Looking Back and Looking Forward. (May 2002), 3 7

See www.oaq.sovt.nz. Local authorities and council-conrolled organisations are "public entities" under the Public Audit Act.
Section l5 of the Public Audit lct requires the Auditor-General to audit the financial statements and other information than a
public entity is required to have audited . The Local Govemment Act 2002 sas out a range of 'other information', in addition to
annual financial statements, that local authorities and council-controlled organisations are required to have audited:

. a local authoritv's draft LTCCP

. a local authority's adopted LTCCP

. a local authoriq,'s amendment to a LTCCP

. a local authority's compliance with the consent requircments applying to the Annual Report and statements required to be
made by the local authority in the Annual Report.

. a local authority's sunrmary of ir Annual Report

. a local authority's expenditure on advertising a reorganisational proposal

. a council-controlled organisation's performance targets and other measures by which performance was judged in relation
to the organisation's objectives

One of the difficulties faced by local authorities in this regard is the vagueness of section lll of the Local Govemment Act
2002,which provides that any information required by Part 6 of Schedule l0 must be prepared in accordance with generally
accepted accounting practice. Section I I I provides as follows: "All information that is required by any provisions of this Part
or of Schedule I 0 to be included in any plan. report, or other document must be prepared in accordance with generally accepted
accounting practice if that information is of a form or nature for which generally acc€pted accounting practice has developed
standards." No defirnition of"generally acc€pted accounting standard" is contained in the legislation.

Local Govemment New Zealud, Submission to the Local Government Law Reforn Bill 0,1o. 3) (2004): "The implications are
directly financial and in the last few weeks councils have been receiving estimates of the cost of their 2004 audit. This will, for
example, cost Clutha District almost $60,000, alrnost twice the fee charged in the 1999/2000 year. For small councils the cost
of an audit is equivalent to ala/o rates rise."
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5.6 Conclusions

As noted at the outset of this chapter, the Government's Statement of Policy Directton 2000

provided. that the Review would create a new statute where:165

local authorities were to become more resDonsive and accountable to their communities.

By way of further explanation of this objective, in her keynote address to the 2000 Local

Government New Zealand Conference. the Hon S Lee. Minister of Local Government. stated

that:r66

"Transparency and accountability issues will invariably form an integral part of the review.
With power, of course, must go responsibility. If local authorities are to have greater flexibility
to act on behalf of their communities we must be sure that the electors and ratepa,vers have the
capacity to involve themselves fully in the decision-making processes. The balance between
empowerment and accountability is critical."

As the Review progressed several key mechanisms emerged as the primary means of implementing

these policy goals of the Government and which finally resulted in Parts 5 (Council-Controlled

Organisations) and 6 (Planning, Decision-Making and Accountability) of the Local Government Act

2002 (although there are a number of other references to responsiveness and accountability

throughout the Act).r67 Overall a key question addressed is whether these provisions have had their

intended effect of making local authorities more responsive and accountable to their local

communities?

(I) Council-controlledorganisations

Part 5 of the Local Government Act 2002 outlines requirements for the governance and

accountability of council organisations, council-controlled organisations and council-controlled

trading organisations. Part 5 replaces Part 34A of the Local Government Act 1974 concerning

Local Authority Trading Enterprises (LATEs). t 68

DeparEnent of lnternal Affairs, Statement of Policy Directionfor Review of Local Government Acr (November 2000). at 2.

See Hon S Lee, Minister of Local Government Ke.vnote Address to Local Government Neu, Zealand Conference, (10 July,
2000).

See, for example, sections 3, 10, 14 and 40.

Consequently, the definition of council controlled organisation and rclared definitions and exclusions are found in sections 6
and 7; accountability and govemance are dealt with in Part 5; statements of intent are dealt with in Schedule 8: transfers of
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Although Alliance Party Policy favoured separately accountable business units (SABUs) over

LATEs (or CCOs), this policy direction was not followed by the Review. Rather, the

recommendations of the Auditor-General, as raised in their 1994 report on the Governance of Local

Authority Trading Activities and 2001 report on Local Authority Governance of Subsidiary Entities,

were adopted. Probably the most significant difference between the provisions of the Local

Government Act 2002 governing LATEs and the provisions of the Local Government Act 2002

governing CCOs is that a large number of trusts and other non-trading entities are now included as

CCOs and subject to the requirements of Part 5 of the Local Government Act 2002. While this

means that these entities are now more accountable to their parent local authority, there are also

concerns about the imposition of audit arrangements on these entities (especially smaller entities)

and whether these costs are worth the benefits.r6e

(2) Decision-making

Sub-part I of Part 6 of the Local Government Act 2002 sets out the planning and decision-making

requirements of the Act. All decisions made by a local authority must be made in accordance with

section 76(l), although the standard of compliance will be proportional to the significance of the

particular decision. In the course of decision-making, local authorities must identifu and assess all

reasonably practicable options (section 77), and must give consideration to the views of all those

affected by a decision (section 78). In particular, Maori are to be encouraged to participate in the

decision-making process (section 8 I ).

The overall intent of sections 76 to 8l are to require local authorities to make more informed

decisions and through this process respond to the needs of their comnmnity.

undertakings are dealt with in Schedule 9; and uxation of income from council controlled organisations is dealt with in
Schedule 16" as amendments to the Income Tax Act 1991.

In addition, references to council controlled organisations occur elsewhere in the Act at section 88 (in relation to decisions on
change of mode of delivery of sigrificant activities); in the definition of "local govemment organisuion' in Part 7 and
especially Subpart 2 of Part 7; in the transitional provisions (e.g. sections 276-277): and at Schedule l0 (in relation to council
reports).

160 
See, for example, the concerns raised by Local Govemment New Zealnd that CCOs are also subject to public audit under the
Public Audit Act and the comments by the Contoller and Auditor-General that "we have asked our auditors !o advise us of any
exemptions granted by local authorities for small CCOs ... so thal we can assess any impact on audit arrangements and gain an
understanding of the number of entities involved. Since LGNZ raised the issue the Charities Act has been enacted and the
review of the Financial Repotting Act 1993 has progressed. These developments impact on financial reporting and audit of
charities. We intend to have further discussions with LGNZ on the issue". See Office of the Controller and Auditor4enerat.
Local Government: Results of the 2003-04 Audits (2004) paras l.6l l and 1.612.
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A number of commentators have significant concerns about the excessively prescriptive nature of

the obligations in sections 76 to 81. A key conclusion of the 2007 Local Government Rates

Inquiry, for instance, was that the statutory provisions on consultation and planning are onerous,

complex and confusing, consuming large amounts of time and resources to little benefit. 170 It also

appears that local authorities are struggling to act at all times in compliance with these decision-

making requirements. In addition there is little to suggest that the community have become more

involved in decision-making than they were prior to the reforms.rTl Moreover, as observed by

Justice Potter n Neil Construction Limited, and others v The North Shore City Counci{ given the

greater flexibility in decision-making conferred on councils by the Act, it is now necessary and

important that councils ensure both openness in their decision-making processes, and the ability of

sectors of the community affected by their decisions, to participate in those processes.lT2

(3) Consultation

Section 82 outlines a number of principles of consultation that must be utilised when a local

authority embarks on a consultation process, whether voluntarily or under a statutory requirement.

The 2002 Act also sets out a number of circumstances in which the special conzultative procedure

must be used.

Arguably section 82 simply codifies existing good practice concerning local authority consultation

although a question remains whether this will or has resulted in more effectual consultation and

more informed decision-making? Concerns raised in submissions made during the process of
policy development that "[we] may now have reached a stage where there is "consultation fatigue"

among both councils and Communities ... and [that] consultation in relation to plans occurs too late

in the process", appear to have been exacerbated by the provisions in the Local Government Act

2002.

Each local authority is required to develop a process for identification of community outcomes

(section 91) which are to guide a local authority in setting its own priorities for achievement of the

See Local Govemment Rates Inquiry, Funding Local Covernment (2007), 16.

P McKinlay, "Local govemment's future - a scene of constant change", .Naw Zealand Local Government (August 2005), 28.

Neil Construction Limited, and others v The North Shore City Council, HC Auckland, CM005-4044690,21 March 2007,
Poner J, xpara293.
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(4)

social, economic, environmental, and cultural well-being of its community. Local authorities must

report on the achievement of community outcomes at least once every three years (section 92).

However, as one commentator has argued:rt3

"... both because of the separation of the policy and administrative responsibilities as between
elected members and management and because of the greater complexity of local government
activity, much of the contact that people have with councils on matters that concem them is with
management rather than elected members. This is typically the case, for example, in any major
consultation even though elected members may also play a role. In a sense, there has been a shift
from the democratic exchange between residents and elected members. It has moved to engagement
with a bureaucracy that is not democratically accountable, may often appear itself to be determining
the direction the Council (community) should take, and may be driven by the agenda of a
professional discipline, or an organisational culture, rather than by a commitment to enabling local
democratic decision-making."

Planning and Reporting

The provisions on planning and reporting are provided for in Pafi 6 of the Local Government Act

2002. Sub-part I of Part 6 makes provision for adoption of a Long-Term Council Community Plan

(LTCCP) and an Annual Plan. The contents of the Long-Tenn Council Community Plan and

Annual Plan are set out in Schedule 10, Parts I and 2. While the contents of the LTCCP may be

useful for internal management and formal audit purposes, the results to date raise doubts about

their appropriateness in making local authorities more responsive and accountable to their

communities.

In addition, the ability given to local authorities to make decisions inconsistent with an LTCCP

under section 80 (as long as these are clearly identified) and revise the LTCCP at any time under

section 93(4), arguably seriously diminish the value of the LTCCP. Following an election, for

example, a different council may substantially change the LTCCP and set a new direction for the

local authority. The community might feel rightly cynical about the credibility of the LTCCP as a

tool for long-term planning as a consequence.

Sub-part 2 of Part 6 makes provision for the adoption and audit of the Annuat Report. The required

accountability content of the Annual Report is set out in Schedule 10, Part 3. An outstanding

criticism of Annual Reports is that they contain too much financial information at the erpense of
reporting on outcomes and are being delivered outside the statutory deadlines.

r73 P McKinlay, "Local govemment's future - a scene of constant change", New Zealand Local Government (August 2005),28, at
29.
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$ub-part 3 of Part 6 outlines the responsibinities of eaeh looal atrilrority with regard to financial

nanag€rnent ineludrng requfllemenb fur a balanced budget as,rrrrell as the generatr requirement to

lnanagc its frnaneial tlealings prudenlly. This Srib-part replaces the tbiee-step fundflug process

adopted undEr fup L.aeal Goverwent Act l9V4 (xcnans ll,ZF.-neED wjth a tnro-level consideration

of fimding sources (sections 101(3) of the Lacal Goyer,mment Aet 2A:0X)" It also requires the

dopti.on of anumh'er of frmdiqg and finaneial polioies (sections 102-110-). Sub-part 4 provides for

borowing and the g,rvif,S of socurity by local au,thorities. It reflects the provisions of the Locql

Goveww;nent Aet 1974, although the new provisions have be€n redraftetl in a sirnplified fashion.

Tffhile these nerr provi$ons are simple,r than those of the 1974 Act md create more fsrmal linkages

to plamning and rate setting, some eopqmentators remain eonc@ed tLat local truthotities have too

much unbridled discretion sver their financial nrgnageme-nt. 163

r6e Loearl Covernment F:ororn, SnDmLnCon on the Locsl Govnnment $ttl. ffrebruary 2002).
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Chapter 6 - A Partnership Relationship

6.1 Introduction

The third objective of the Review was to create a new statute which "involves the

development of a partnership relationship between central and local government."l

The Government's belief was that central and local government should be viewed as

two arms of the same system of government, with a shared focus on contributing

positively to the well-being of communities. Social, economic and environmental

problems confronting New Zealand were not capable of being solved by central

government alone, the argument wento but required local government along with

community groups, non-govemment organisations and businesses to work together to

find solutions. To enable this, the new statute needed to give local authorities

sufficient scope to be able to work in partnership with central government, as well as

with the community and the private sector, to advance the aspirations of local

communities.2

This chapter assesses whether this third objective was met. It examines those aspects

of policy and legislative reform that focused on the 'partnership relationship' concept

and, in particular, the community outcomes process. The chapter also considers some

aspects of the policy reform that finally did not become part of the Local Government

Act 2002, but which are, nonetheless, significant in terms of the 'parhership

relationship', including the role of the Local-Cenfial Govenrment Forum. The

chapter ends by considering the place of local government in New Zealand's

constitution, which while raised as an issue very early on in the Review was quickly

Deparfnent of lntemal Affairs, Statement of Policy Direction for Review of Local Government AcL
(November 2000), 2.

Departrnent of lntemal Affairs, Statement of Polic"v Direction for Review of Local Govemment Aet.
(November 2002), 2.
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6.2

dismissed. However, it remains an outstanding issue for local-central government

relations.

Policy Development under the Labour/Alliance Government (f 999-2002)

The concept of a 'partnership relationship' between local and central government was

a feature of the local government policies of both the Labour and Alliance Parties

prior to the general election in 1999.3 As noted in the Labour Party policy:a

"Labour wants local and regional authorities to have the resources, flexibiliry,
authorilv and accountability to work effectively and responsibly. both with central
government and with their own communities."

The Alliance Party Policy stated similarly that:s

"We will encourage local government to become involved as partners with central
government in alleviating poverfy, as well as promoting healthy and equal
communities offering opportunities for all, as envisaged in Agenda 2l ."

In particular, the Party policies set as objectives the building of effective working

relationships,6 establishing a regular forum between local and central government,T

See Labour Puty, Labour on Local Government, Policy Document of the New Zealand Labour Parry,,
(October 1999). See also Alliance Party. Alliance Policy on Local Covernment (1999).

See Labour Prty, Labour on Local Government, Policy Document of the New Zealand Labour Party,
(october 1999) l.

See Alliance Party, Alliance Policy on Local Goyernment (1999).

See Labour Puty, Labour on Local Government, Policy Doament of the New Zealand Labour Party,
(October 1999)at l:

"Labour wants local bodies to operate with autonomy and freedom within a collaborative framework that
allows all levels of govemment to work for the best outcomes for communities.

Central goventment currently approaches the relationship with local government in ad hoc ways. Local
govemment is seldom adequately involved in decision-making, which impinges on its interests.

Legislation needs to be clarified to provide for the diverse roles local govenment is developing.
Increasingly local government has a new interface with central govemment in which it acts as mediator,
broker, and facilitator between local communities of interest and central govemment. For example, local
govemment has emerged as a very important advocate for community interests where other channels for
local representation have been destroyed, as has happened in the health qystem.

Labour will continue to support the present structures of local government. including community boards,
tenitorial local authorities and regional councils."
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encouraging local and regional economic developmentE and supporting local

employment initiatives.e

Alliance Policy, Labour

together' instead.

Although the

was a little less

term 'partner' was used

forthcoming, using the

liberally in the

phrase 'working

See Labour Pwty. Labour on Local Government, Policv Document of the New Zealand Labour Parry,
(October 1999), at l:

"Labour will establish a process through which central and local govemment can work together to develop
the role and functions of local govemment in the future and its relationships with central govemment.

Labour will:

y' initiate a regular forum to identi$ policy issues requiring debate and further work. and to develop long-
term coherent strategy for local govemment as a whole.

The forum will be held at least annually between representatives of local and central government. The Prime
Minister and the President of Local Govemment New Zealand will chair the forum with a jointly agreed
agenda. The Minister of Local Govemment would attend, along with other Ministers as appropriate".

See Labour Puty. Labour on Local Government, Policy Document of the New Zealand Labour Parry,
(October 1999\, at l-2: "Labour believes that local govemment can play a constructive role in facilitating
Iocal and regional economic development. Many local authorities already have - or support - active
economic development agencies.

Labour will establish a new Local Economic Assistance Fund (LEAF) to encourage the development of local
economic initiatives. It will also identifi local civic entrepreneurs to champion and facilitate the process.

The LEAF will be administered in partrrership with territorial local authorities and regional councils or with
local economic development agencies designated by local authorities. LEAF funds will be used to augment
locally raised funds rvitlr the level of augmentation ranging from 20 per cent to 80 per cent. The
augmentation rate will depend on a matrix of three factors; the level of unemploymenl the rate of recent
economic growth or decline and the rate of recent population growth or decline. The higher the levels of
these factors for a region, the greater the level ofsubsidy available from LEAF.

Labour will:

,/ establish a new Local Economic Assistance Fund to encourage development of tocal economic
initiatives and to identiff local civic entrepreneurs to facilitate the process:

,/ encourage the formation of business clusters and ottrer joint ventures where opportunities present
themselves.

Further details on economic development arc set out in Labour's industry development and economic
policies."

See also, the Alliance Puty, Alliance Policy on Local Government (1999):

"Local initiatives need proper funding if they are to succeed. Our Economic Development Fund will
make available substantial investment funds which will be crucial to development in all areas of the
county. We will look to local govemment as partners in regional development ... This policy represents
a practical demonsFation of the new commitment to partnership between central and local govemment
which the Alliance believes will be in the best social and economic interests of all New Zealanders."

See the Alliance Prty, Alliance Policy on Local Govemment (1999): "Local and regional authorities will be
included as a matter of course as partners in the identification and creation of employment opportunities."
See also Labour Puty, Labour on Local Government, Poliqt Document of the New Zealand Labour Par4t,
(October 1999) - local and regional economic development.
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The inaugural Local-Central Government Forum held in March 2000 agreed to

address as matters of shared importance: economic development; community

development; social cohesion and housing; environment; roading and transport; the

Treaty of Waitangi; local government legislation; and f,rnancial frameworks.lo The

Forum also agreed on a "set of policy principles for local government that central

government would apply when determining policy and practice about the sector".ll

The July 2000 Cabinet Paper Policy Frameworkfor Local Government and Review of
the Local Government Act considered the above set of policy principles, but argued

that because they were a mix of statements of desired outcomes, powers and

functions, this made their use in any statutory context problematic. Nonetheless, the

Paper expressed a view that a set of principles would be desirable in guiding the

working relationship between local and central government.12

The framework set by the Party policies and initial Cabinet Papers was virtually

reproduced in the Statement of Poticy Direction 2000.3

'oThe Government believes that central and local government should be viewed as two
arms of our system of government, with a shared focus on contributing positively to the

ll

See Report to the Cabinet Policy Commitree, Report on Forum between Central and Local Government
(POL (00) l8).20 March 2000; Minute of tlre Cabinet Policy Committee (POL (00) M 5/l; and Cabinet
Minute confirming the Economic Development Committee Minute (CAB (00) M l0/2D.

See Report to the Cabinet Policy Committee, Report on Forum between Central and Local Govemment
(POL (00) l8).20 March 2000;Minute of the Cabinet Policy Committee (POL (00) M 5/t; and Cabinet
Minute confirming the Economic Development Committee Minute (CAB (00) M l0/2D. These principles
were as follows:

' respect for the autonomy of local govemment except where significant national interests and vatues
outweigh the benefits of allowing local difference and discretion;

' recognition of local govemment's role in community governance and encouragement of citizen
participation;

' empowerment of local govemment to identi$ and meet ttre local needs and preferences of their
communities;

o encouragement of local government to maximise its contribution to national goals and involving
strong communities and economic development;

' clarification of local govemment's responsibilities to the principles of the Treaty of Waitangi: and

' encouragement of local government to be efficient effective and provide "best value" for its
citizens and customers.

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Government and
Review of the Local Government Act (DEV (00) 40),24 July 2000, at 4; Minute of the Cabinet Economic
Development Committee (DEV (00) M 1712,26 July 2000; and Cabinet Minute confirming tbe Economic
Development Commitoee Minute (CAB (00) M25llc.

Department of Intemal Affairs, Statement of Policy Direction for Review of Local Govemment Act,
(November 2000), at 3.

l1
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well-being of communities. The social, economic and environmental problems
confronting New Zealand are not capable of being solved by central government alone.
They require local government along with community groups, non-govemmental
organisations and business to be able to work together to find solutions. The legislation
needs to give local government sufficient scope for it to be able to work in partnership
with central govemment, and with the community and business, to advance the
aspirations of local communities."

The phraseology 'to work in partnership with central government' appears to be an

amalgam of the Labour and Alliance Party policy positions. With regard to the

constitutional position of local government, however, the Statement of Policy

Direction 2000 was firm that no fundamental reform was proposed:la

"New Zealand does not have a written constitution which sets out the place of local
govemment. Some recent commentary on the reform of the iocal government law has
identified options involving fundamental constitutional reform to include recognition of
the place of local government. This is not proposed. The roles, responsibilities, powers
and accountabilities of local govemment will continue to be defined in legislation and
enacted by Parliament. The provisions of the legislation will continue to define both the
powers of local authorities, and the powers of Ministers in relation to local
government."

No doubt this position was influenced by strong opposing political views, such as

those expressed at the Building the Constitution conference, although the Government

itself also appears to have had no appetite for any radical change.l5 It was unfortunate

that this firm policy position was determined so early in the Review and that no

flnther discussion took place regarding the constitutional role of local government.

The Review would have benefited from a more thorough analysis of this aspect of

local-central government relations. 16

Cabinet considered another three Papers during the first few months of 2001. The first

Paper Key Relationship Issues differentiated between the relationships local

government had with central government and with its community.lT With regard to

Departmont of Intemal Affairs, Statement of Policy Direction for Review of Local Government Act,
(November 2000), at 4.

C James (ed), Building the Constitution (2000).

Departrnent of Intemal Affairq Statement of Poliqt Direction for Review of Local Govemment Act,
(November 2000), at 4.

The first Paper, Key Relationship lssaes, sought to provide a clear picture of the structure of relationships
between local government and the community and local govemment and central govemment. With regard to
the relationship between local govemment and the community, the first part of the Paper considered broad

l4

l5
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central govemment, the Paper noted that because local authorities were 'creatures of

stafute' they were not part of central govemment, but autonomous. Instead of being

accountable or subservient, local authorities had a set of relationships with the various

arms of cenftal government:r8

Local government's obligation to Parliament is to comply with the law (as interpreted
by the Courts), rather than to be accountable to it. There is not a general accountability
relationship between local government and the Executive. There may be elements of
accountability in relation to particular activities (such as where Govemment provides
funding for specific purposes) but this is most appropriately given effect to in the
authorisation for those activities rather than in the LGA. It is proposed the new LGA
provide sufficiently broad powers for local authorities to work jointly with central
government on matters of common priority on the basis of partnership."

In exploring this relationship further, the Paper considered the need for a Ministerial
oover-ride' mechanism that would allow national priorities to be asserted over local

ones. The development of a mechanism such as a'national policy statement' (as used

in the Resource Management Act IggD,te that could be used to direct local authorities

policy provisions for how local authorities could be made more accountable to their communities. through,
for instancq greater political/electoral accountabiliqv. better financial and performance planning and
reporting, and greater public access to information as well as other options. The Paper also considered
options for improving opportunities for communig participation in the governance of local authorities . See
Report to the Cabinet Policy Committee. Local Government Ac! Review: Kqt Relationship lssues (POL (01)
l0), 27 February 2001. 3-6.

See Report to the Cabinet Policy Committee, Local Goyernment Act Review: Kelt RelationshLp /sszes (POL
(01) l0).27 February 2001; Minute of the Cabinet Policy Committee (POL Min (01) 3/l: Minure of Cabinet
(CABMin(01)7/ll). ThePaperarguedfurtherthat: "Thereviewisnotproposingconstitutional change.
Local govemment will remain a creature of statute. and the fundamental relationships between local
govemment and Parliament and the Courts will not change. Generally these relationships are framed by the
well understood constitutional principles of "Parliamentary sovereignty" Nd "the rule of law". The
general effect of these can be summarised as that the powers are responsibilities both: of local authorities in
rclation to their communities: and of the Executive in relation to local authorities: are those set out in the
statute enacted by Parliament as interpreted by the Courts. Whereas the Executive is directly accountable to
Parliament, because it holds office by virtr:e of its ability to command a majority in Parliament, local
authorities do not. Instead, Parliament provides a framework within which others are given the ability to
enforce accountability (in similar fashion as for companies and incorporated societies). Acqordingly, the
obligation of local authorities to Parliament is not one of accountability, but to comply with the law."

As noted in the Paper, the aim of the Review in providing a more broadly empowering legislative framework
for local govemment could be seen in some respects as paralleling the changes to the Companies Act 1983.

The Paper noted that: "The question arises whether there are also elements of accountability to the
Executive which ought to be reflected in a new LGA. It is considered that a dual accountability to both the
Executive and to ttle community would be both inconsistent with the purposes of local government and
highly problematic in practical terms. Accordingly, it is proposed that the new LCA should reflect a view
that there is not a general accountability relationship of local authorities to the Executive. It is acknowledged
that there may be specific relationships around particular issues and activities which involved specific
elements of accountab ility. "

It is worth briefly mentioning here how the concept of a 'national poliry statement' operates within the
context of the l?esonrce Management Act I99l .

l8

l9
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was discussed, but rejected as unnecessary because "Ministers had the ability to

promote legislative change."2O Although it would be a concern if such instruments

were developed without participation from local government, the concept of local-

central policy statements to jointly provide direction for matters of mutual national

concern is attractive and used in other countries.

In May 2001 Cabinet received a further suite of l0 Papers including one on Council

Planning and Decision-making Processes. Although there was some consideration of

the concept of a partnership relationship between central and local government, of

more interest in this Paper were the following critical comments made by Local

Government New Zealand:2l

o'Local Government New Zealand also notes the failure of the paper to encourage
greater interaction between local govemment and agencies of central government
working in communities. The Govemment Directions paper (November 2000) stated

Section 45 of the Resource ManagementAct 1991 provides for national policy statements. The purpose of a
national policy statement is to state objectives and policies for matters of national significance that are
relevant to achieving the purpose of the Resource Management Act 1991. In determining whether it is
desirable to preparc a national policy statement the Minister may have regard to a number of matters. The
Minister must appoint a board of inquiry to inquire into and report on the proposed national policy statement.
The board must take submissions from the public and a hearing must be held. The board then prepares a
report for the Minister who must consider the report and then make any changes to the proposed national
policy statement that he or she thinks fit The Govemor General in Council then approves the national
policy statement and it is published. Finally, a local authority must amend a regional policy statement or a
plan to give eftbct to a national policy statement.

Perhaps because ofthis quite involved process, no national policy statements have been adopted to date. In
rccent policy developments designed to improve lhe Resource l,lanagement Act 199t, it has been argued that
national policy statements be undertaken in a more efficient and cost effective manner than presently
provided for. It has been proposed that the board of inquiry process now required for each policy statement
become optional and, instead, that the Minister engage in consultation, in a similar way to the process for
developing national standards. It has also been proposed that national policy statements be implemented
more quickly by specifring that certain provisions be included in council planning documents without the
need flor normal local planning processes.

While local govemment wtu wary during the Review of agreeing to a mechanism that would empower a
Minister to lay down national directives through a 'national policy statement', without the rigor of, for
example, a parliamentary process to enact lcgislatiorL the 'complex process' involved in developing national
policy statements under the Resource Management Act 1991 may also have been a significant deterrenl

Report to the Cabinet Economic Development Committee, Review of Local Government Acr.' Reorganisation
and Central Govemment Interventions in Local Goventment (DEV (01) 16),9 April 2001; Minute of the
Cabinet Economic Development Committee (DEV Min (01) 5R; Minute of Cabinet (CAB Min (01) 1213).

RePort to the Cabinet Policy Committee, Review of Local Government Act: Council Planning and Decision-
making Processes (POL (01) 105), l8 May 2001; Minute of the Cabinet Policy Committee (POL Min (0t)
12/17. Sge the commenb from Treazury and tlre Ministry of Economic Development who stated thaf "The
proposed planning processes will result in improved integration of council's existing plans and policies.
However, Treasury and the Ministry of Economic Development are concemed that there is no requirement
for councils to identifu; the community and otler outcomes that council serviceVactivities and policies seek
to achieve; and the areas where partnership with other entities. including central governmenl regional
councils, or other tenitorial authorities are being or will be purnred."

2l
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that one of the outcomes of this review should "involve the development of a
partnership relationship between central and local government ". The annual and long
term planning process might provide a way of building this partnership.

Local Government New Zealand appreciates however the significant steps towards a
partnership with central government at the highest political level. We are seeking,
however, an outcome whereby central and local government, Iwi and not-for profit
agencies achieve better co-ordination oftheir efforts.

This requires:

that their policies and programmes must be generally in alignment;
that there be mechanisms for quickly recognising where gaps are opening up
between services or duplication indicates resources can be saved;
that service delivery from a range of agencies is co-ordinated so that from the
viewpoint ofthe citizen/household it looks and feels inte$ated;

' that councils and other agencies know whether or not they are positively
impacting on social, economic and environmental quality of Iife (outcomes); and

' that it is wrong to assume that one size fits all as different communities have
different requirements and standard solutions are no longer appropriate. Multiple
level and multiple dimensional solutions cater for differing needs.

At present there are no provisos proposed for the new Act, which would promote such
partnerships."

Although the final Cabinet decision included a requirement for the Long Term

Council Plan to promote partrrerships between local authorities, government

departments and other organisations in developing community outcomes, beyond

these general comments, there was nothing more on the 'partnership relationship'

concep.22

Rather unconvincingly the Consultation Document 2001 noted that one of the

objectives of the Review was to develop a 'partnership relationship' between central

and local government, but then provided linle exarnination of what this entailed.

While the document did discuss Ministerial interventions (and in particular the use of
'national policy statements' and Ministerial 'over-ride' provisions) as well the long

term council plan, the discussion of these concepts was more about a response to

other policy objectives (such as how to encourage local government to work together

Report to the Cabinet Policy Committee, Review of Local Goverrunent Act: Council Planning and Decision-
madng Processes (POL (01) 105), 18 May 2001; Minute of the Cabinet Policy Committee (POL Min (01)
12/17.

O

a
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with central government on their policy objectives) than about the details of any

mechanisms for a genuine partnership relationship.z3

The analysis of submissions made to the Consultation Document 2001by AC Nielson

(NZ) Ltd, noted that many of the submitters believed that the Long Term Council

Plan would need to be supplemented with additional mechanisms, such as specific

'partnership plans', in order to promote partnership and coordination between central

and local government. Interestitrgly, the Analysis did not consider the issue of

Ministerial interventions, the use of 'national policy statements' or Ministerial 'over-

ride' provisions, presumably because these did not raise sufficient concerns in the

submissions.2a

In October 2001, the Cabinet Paper Purpose and General Powers of Local

Governmenl concluded that there should be no general power for Ministerial

intervention in council decision-making, although the Local Government Commission

would continue to have broad powers to investigate and the Minister to undertake

Ministerial Reviews25 and while the fourth Paper Council Decision-Making

Deparunent of Intemal Affairs. Review of the Local Government Act - Consultation Document (June 2001)
at l9 and 38-40.

Sec Departrnent of Intemal Affairs, Review of tlte LocalGovemment Act 1974: Synopsis andAna$tsis of
Submissions, (October 2001) 50. See also Report to the Cabinet Policy Committee, Review of the Local
Governmen!Act: Paper lProcesslssuesandReportonConwhation (POL (01)264), I October200l.

See Report to the Cabinet Policy Committee. Review of Local Government Act: Paper 2: Purpose and
General Powers of Local Government (POL (01) 2651, 27 September 2001: Minute of the Cabinet Policy
Committee (POL Min (01)26/12. As noted in the Paper:

"lt is considered that the LGB should contain provisions:
. giving the LGC power to play a role in information provision and the promotion of best practice.
. Giving the LGC a broad power to investigate "matters relating to local govemmenf' (based on the lines

of the curent S.37X of the LGS) but with additional provisions for:
. to make explicit that th€ power to investigate may relate to a particular council rather than just the

system of local govemment as a whole;
. the LGC, following an investigation, to be able to make recommendations tro a council. as well as to the

Minister, and
. requiring that a council must consider and respond to such a report;

It is also considered that the LGB should contain provision for Ministerial Reviews, along the lines of the
current Part XLIIIB of the LGA, but with additional options within the process for:
. the Minister to appoint an "obseryer" to work with councils in implementing the recommendations of a

Ministerial review, as an option to sanding down the elected councils and appointing a Commissioner.

The roles of the observer would be to:
. Assist the council in implementing recommendations arising from a Ministerial rcview; and
. To repon to the Minister on the councils' actions in responding to recommendations; and
. To include the power to recommend ttre appointnent of a Commissioner where a council was not

moving to implement rpcommendations arising from the review.
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(Incorporating: Planning and Reporting) briefly considered the development of a

partnership relationship within the context of the'community outcomes' process, this

idea was not taken any fuither than had been the case in the May 2001 Cabinet

Paper.26

In the Local Government Bill 2001, the initial objective - to establish a 'partnership

relationship' - had been seriously downplayed. Instead, it become one to:

"Provide the necessary flexibility for councils to work co-operatively and
collaboratively with other public bodies and private concems with common
interests in advancing community goals."''

Apart from providing more flexibility for councils in the legislation, the only

significant mechanism for encouraging councils to work co-operatively and

collaboratively with other public bodies and private concenm was the 'community

outcomes' process. This was provided for in clauses 73 and 74 of the Biil.28

The Minister to have powers to:

' call a fresh election for a council forthwith. as an altemative to the appointrnent of tbe Commissioner;
and

' to set the date of an election for a new council at a different time to the triennial date

It is further considered that the LGB should retain provision for the appoinunent of a Commissioner on the
grounds current set out in s 721 ofthe LGA, but:

' with the additional ground of where a council ceases to have a quorum and is hence unable to act;

' With the power to be exercised by the Minister rather than the Govemor-General. and. With provision for the Minister to:

' call a fresh election for a council forthwith, as an alternative to the appointment of the
Commissioner; and

' to set the date of an election for a new council at a different time to the tiennial date."

26 Report to the Cabinet Policy Commitlne, Review of Local Government Act: Paper 4: Council Decision-
Making (lncorporating.' Planning and Reporting) (POL (01) 267), I October 2001; Minute of the Cabinet
Poliry Committ€e (POL Min (01) 26114.

Explanatory Note,Local Govemment Bill 2001.

Clauses 73 and74 of the Local Govemment Bill 200l provided as follows:

73 Process for identiffing community outcomes and priorities

(l) A local authority must, not less than once every 6 years, carry out a process to identiry
community outcomes and priorities for its disrict or region.

(2) The purposes of the identification of community outcomes and priorities are -(a) to enhance decision-making by aligning the activities of the local authority with
community objectives; and

(b) to provide scope to measure the contribution of the local authority to the
achievement of community objectives; and

(c) to provide a mechanism for setting priorities for the activities of the local authority;
and

(d) to promote the better co-ordination and application of community rcsources.
(3) A local authority may decide for itself the process that it is to use to identify community

outcomes and priorities under sub-section ( I ), but the local authority -
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While the Bill also enhanced the specific powers of the Minister to appoint a review

authority, an observer or a Commissioner to assist a local authority, or to call an

election, the Bill did not introduce a process for Ministerial intervention, the use of

' national policy statements' or Ministerial' over-ride' provisions.2e

Although there was no consideration by the Select Committee of how the new statute

would develop a 'partnership relationship' considerable attention was paid to the

matter of the community outcomes process:3o

"We gave considerable attention to the matter of community outcomes (clauses 73 to
74) and their inclusion in the long-term council community plan. We received advice
from the Parliamentary Commissioner for the Environment on the subject of community
visioning, the process of 'maliing' the future happen, rather than letting it happen. By
looking at a time frame of 20 years or more, these visioning processes release people
from their immediate preoccupations and let them discover the key long-term outcomes
they want. We heard that community visioning can produce many benefits, such as
creating a shared sense of purpose, fostering new leaders, and stimulating public private
partnerships. These ideas shaped our consideration of community outcomes.

Some submissions expressed confusion over the distinction between 'outcomes' and
'priorities'. As a result, we propose that the focus is now on community outcomes.
Clause 73 as introduced requires local authorities to identiff community outcomes and
establish their relative importance. The authority may determine the process that it will
use. We recommend amending the process (subclause I ) to be one of identif,ing
community outcomes for the intermediate and long-term future. Prioritising those
outcomes becomes part of the community involvement. We think it important that the
process be left open and not tied to the special consultative procedure. The most
appropriate method to determine desired community outcomes should be flexible.

We propose elaboration and amendment of subclause 2, which sets out the purposes of

must" before finally deciding on that process, take steps -(i) to identif,, so far as practicable, the other bodies capable of influencing
either the identification or the promotion of community outcomes and
priorities; and

(ii) to secure, if practicable, the agreement of those bodies to the process and
to the relationship ofthe process to any existing and related plans; and

must include in the process an opportunity to public submissions.

Obligation to report against community outcomes and priorities

(1) A local authority must monitor and, not less than once every 3 years, report on the progess
made by the community of its district or region in achieving the community outcomes and
priorities for the district or region.

(2) A local authority may decide for itself how it is to monitor and report under subsection (l ).

Local Government Bill 2001.

See Local Govemment and Environment Select Committee, Report on the Local Government Bill 2001, 12-
13.

(a)

(b)
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identification of community outcomes. The tenor of the changes is to ensure that
communities are at the heart of identif,ing community outcomes, rather than the local
authority. The aim is for a community-based process resulting in a shared community
vision. communities are to be given opportunities to participate in identifring their
desired outcomes in terms of community well-being for the present and future.
Communities are also allowed to discuss their priorities in relation to the activities of
the local authority and other organisations.

We recommend amending subclause 3(b) to state that local authorities must ensure the
process encourages the public to contribute to the identification of community
outcomes. This offers greater flexibility for public participation at any stage in the
process and in any appropriate manner (not merely by public submission)."

6.3 The Local Government Act 2002

The Local Governmcnt ,4ct 2002 was enacted and received its assent on24 December

2002.

While the statute does not directly establish mechanisms for a 'partnership

relationship' between local and central government, tJrere are a number of provisions

that encourage this, including:

section 14(e) (principles relating to local authorities);3r

sections 91 and 92 (community outcomes); and

. Clause l(e), Schedule 10 (community outcomes);32

6.4 Iliscussion and Analysis - A Partnership Relationship

Although the Government's fourth objective was to establish mechanisms for a

'parhrership relationship' in the new statute, in the end the Local Government Act

2002 does not directly establish any mechanisms along these lines apart from the

Section l4(e) provides as follows: "a local authority should collaborate and co-operate with other local
authorities and bodies as it considen appropriate to promote or achieve its priorities and desired outcomes,
and make efficient use of resources;"

clause l(e), Schedule l0 provides as follows: "[A long+erm council community plan mus! to the extent
determined appropriate by the local authorityl, -... (e) outline how the local authority will. to further
community outcomes, work with - (i) other local organisations and regional organisations; and (ii) Maori,
central govemnent" and non-gov€mmental organisations: and (iii) the private sector:"
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'community outcomes' process. Nonetheless, there do exist a number of non-

statutory mechanisms, acknowledged during the Review, that support a 'parbrership

relationship'. Foremost among these is the Local-Central Government Forum.

This part of chapter 6 begins by examining what may have been meant by a

'parbrership relationship' between local and central government. It then turns to an

examination of the statutory'community outcomes'process as the key mechanism in

the Local Government Act 2002 for encouraging this. A brief discussion of the

powers of the Minister concerning local government is also noted here. This Part then

turns to focus on the Local/Central Government Forum as the key non-statutory
opartnership relationship' mechanism and suggestions are made about how this

mechanism might be formalised in statute. Comparisons are then made with similar

approaches taken in Australia and the United Kingdom. This Part concludes by

examining, in the context of formalising 'partnership relationships' between local and

central government whether local government should be afforded constitutional

recognition.

6.4.1 The Concept of a 'Partnership/Relationship' between Central and Local

Government

It appears that the use of the phrase 'partnership relationship' to describe this initial

objective of the Review may have been misconceived. Central govemment's

intention appears to have been more about granting local authorities (especially

regional councils) greater scope to work with central government to contribute to the

overall well-being of the community (and the government's own national policy

objectives) than to seek to put in place a specific statutory based 'partnership

relationship'. There appears to have been no intention to raise the status of local

government in any way to that of a true 'partner' or to devolve significant centralised

functions to the local level.

Nonetheless, the use of the phrase 'partnership relationship' raised expectations in the

local government sector of a more formal relationship based on principles with

statutory force. There was also a desire, on the part of some local authorities, for

some central govemment functions to be devolved. As the Review progressed and

304



these views became more transparent, resistance arose from those opposed,

particularly those who saw a'partnership relationship'as potentially redistributing the

relative power imbalance between local and central government.33

6.4.2 Communitv Outcomes

The Local Government Act 2002 includes a requirement for identifing community

outcomes that encourages local authorities to work with other organisations and

groups in their identification and in making progress towards them. Section 91 of the

Local Government Act 2002 outlines these requirements:34

"(l ) A local authority must. not less than once every 6 years, carry out a process to
identif, community outcomes for the intermediate and long-term future of its
district or region.

The purposes of the identification of community outcomes are-

(a) to provide opportunities for communities to discuss their desired
outcomes in terms of the present and future social, economic,
environmental, and cultural well-being of the community; and

(b) to allow communities to discuss the relative importance and priorities
of identified outcomes to the present and future social, economic,
environmental, and cultural well-being of the community; and

(c) to provide scope to measure progress towards the achievement of
community outcomes; and

(d) to promote the better co-ordination and application of community
resources; and

(e) to inform and guide the setting of priorities in relation to the activities
ofthe local authority and other organisations.

A local authority may decide for itself the process that it is to use to facilitate
the identification of community outcomes under subsection (i), but the local
authority-

(3)

must before finally deciding on that process, take steps-

(i) to identiff, so far as practicable, other organisations and
groups capable of influencing either the identification or the
promotion of community outcomes; and

C Mitchell, "The New Local Government Legislation", Public Sector,Yol.26, No. I (June 2003) ar2.

Section 279 of the Local Government Act 2002 provides for fte transitional provisions conceming the long-
term council community plan and states that local authorities may, in adopting a long-term council
community plan for the period beginning on I July 2003 or I July 2004, use such information concerning
community outcomes of the district or region as the local authority holds or can obtain in the time available
and is not required, before adopting the plan, to first identiff, under section 91, those outcomes.

(2)

(a)
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(ii) to secure, if practicable, the agreement of those organisations
and groups to the process and to the relationship of the
process to any existing and related plans; and

must ensure that the process encourages the public to contribute to the
identifi cation of community outcomes."

As can be seen, the 'parhrership relationship' aspect of the community outcomes

process is very much a secondary consideration to it's focus, which is to identifu the

outcomes themselves. There is no explicit identification in section 91 of central

government agencies as either the organisations or groups to be involved in the

community outcomes process.

Although a 'partrership relationship' mechanism between central and local

govemment might be used in meeting the obligations of section 9l(2), sub-sections

(d) and (e), the language of the Statute only requires local authorities to promote the

better co-ordination and application of community resources and to inform and guide

the setting of priorities in relation to the activities of the local authority and other

organisations. Moreover, while section 91(3) requires a local authority to identify

other organisations and groups capable of influencing either the identification or the

promotion of community outcomes and to secure their agreement to the process and

the relationship of the process to any existing and related plans, there is again no

explicit obligation to form 'partnership relationships' or any other type of relationships

between these organisations and the local authority, particularly regarding the

eventual promotion or achievement of the outcomes.

Apart from identi$ing community outcomes, local authorities have an obligation,

under section 92, to monitor and report against progress made by the community

toward achieving them:

A local authority must monitor and, not less than once every 3 years, report on
the progress made by the community of its district or region in achieving the
community outcomes for the district or region.

A local authority may decide for itself how it is to monitor and report under
subsection (1), but the local authority must seek to secure the agreement of
organisations and groups identified under section 9l(3Xa) to the monitoring
and reporting procedures, including the incorporation of any research,
monitoring, or reporting undertaken by those organisations and groups.

(b)

(t )

(2)
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Although section 92(2) requires the agreement of organisations and groups to the

monitoring and reporting procedures, again this section also does not expressly

require 'partnership relationship' agreements with central government to achieve this.

Furthermore, there is no explicit mention of the need for 'partnership relationships' in

the long-term council community plan process (as outlined in section 93), although

clause 1(e) ofSchedule 10 does provide that:

"[A long term Council community plan must, to the extent determined by the local
authorityl-...
(e) outline how the local authority will, to further community outcomes, work

with-
(i) other local organisations and regional organisations; and
(ii) Maori, central govemment, and non-governmental organisations; and
(iii) the private sector."

As noted in a more recent 2004 Cabinet Paper which considers the role or engagement

of central government in the community outcome processes:

"The LGA does not require central govemment to participate in [the Community
Outcomes Process (COP). It does not require central govemment to promote local
outcomes. However government policy encourages central govemment to develop 

-a
partnership relationship with local government to achieve mutually desired outcomes.""

Considering the level of detail elsewhere in the statute, it is somewhat surprising that

the statutory framework for the 'community outcomes'process does not make more

specific mention of how local authorities should work with other agencies,

particularly central government agencies, in both identiffing and working to achieve

the outcomes.

Despite the absence of a 'parbrership relationship' framework in this part of the Ac!

in practice, a number of central government agencies have worked with local

authorities to both identifr and seek to achieve communitv outcomes.3u In **u

See Report to the Cabinet Policy Committee, Central Government Engagement in Communi4t Outcomes
Processes (2004). For further information on the community outcomes processel see
hnp :/iwww.dia-eovt.nzlC OPwebsite.nsfl

See Report to the Cabinet Policy Committee, Cental Govemment Engagement in Community Outcomes
Processes (2004). The Report notes that: "The Departnent of Internal Affairs is implementing a ncw branch
stuctur€ to undertake the roles and actions set out above. Departments such as the Ministry of Social
Developmenl Ministry for Economic DevelopmenL Ministry for the Environment and Departrnent of
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cases, these practical working relationships have been formalised through Memoranda

of Understanding (MoUs) between the local operational/delivery agencies of central

government and the respective local authorities.3T

6.4.3 Ministerial Intervention

While the April 2001 Cabinet Paper Reorganisation and Central Government

Interventions in Local Governmenl considered the need for Ministerial intervention in

local decision-making, the Paper recommended that the new Local Govemment Act

should not contain general powers for Ministers to direct local authorities, or to

intervene in specific local discretionary decisions, but that specific powers that

already existed in other statttes (such as the Resource Management Act 1991) be

retained.38 Local Government New Zealand,supported these recommendations.3e

Intemal Affairs have been strengthening their regional presences. A recent capabilit_v snapshot survey by the
Department of Intemal Affairs indicates that several departments have undertaken preparations to engage in
COP. Others have not done so and may need additional capability, though the extent of this is unable to be
quantified. For most agencies the actions proposed regarding c€ntral govemment engagement in COP are
expected to be able to be met from cunent staffing and resource levels."

For further information on the communitv outcomes processes: see http://www.dia-eovt.n/COPwebsite.nsfl.

See, for example. the MoU between the Regional Commissioner of Work and Income New Zealand (WINZ)
and the Chief Executive of Auckland City Council (2004)l the MoU between Transit New Zealand and
Auckland City Council (concerning the proposed V8 car race[2003); the MoU between LINZ. DOC, the
Otago Regional Council. Queenstown Lakes District Council and the Guardians of Lake Wanaka" (2004)
(conceming weed control in Lake Wanaka).

See Report to the Cabinet Economic Development Committee. Review of the Local Govemment Act:
Reorganisation and Cenaal Government Interventions in Local Government (DEV (0t) 16),9 April
2001, I and 4-5. However, it is worth noting here that a power of Ministerial Direction has now been
inserted into the Resource Management Act i,991, through section 25A of the Resource Management
Amendment Act 2005 u follows:

25A. Ministermay direct preparation of plan, change, orvrriation

(l) The Minister for the Environment -
(a) may direct a regional council

(i) to prepare a regional plan that addresses a resource management issue
relating to a function in section 30; or
(ii) to prepare a change to its regional plan that addresses the issue: or
(iii) to prepare a variation to its proposed regional plan that addresses the
issue; and

(b) may dircct the council, in preparing the plan, change, or variation. to deal with
the whole or a specified part of the council's region: and
(c) must, in giving a direction. speciff a reasonable period within which the plan,
change, or variation must be notified.

(2) The Minister
(a) may direct a territorial authority-

(i) to prepare a change to its district plan that addresses a resource
management issue relating to a function in section 3 l; or
(ii) to prepare a variation to its proposed district plan that addresses the
issue: and

37
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While Part 10 of the Local Government Act 2002 contains powers for the Minister of

Local Government, they are confined to specific circumstances. The Minister may

institute reviews or appoint certain persons if local authorities cannot perform, or are

not properly performing their functions, duties and responsibilities. In addition, the

Minister also has the power to appoint a Commissioner for Disaster Recovery for the

district or region of a local authority. The provisions relating to Ministerial reviews

are the same as those that were in the Local Government Act I974.40

(b) must. in giving a direction, speciff a reasonable period within which the change
or variation must be notified.

See afso, the directive under the Lacal Government (Auckland Amendment Act 2004 (sections 39 and
40). which requires each local authorify in the Auckland region to publicly noti$ proposed land
transport and land use changes to its Auckland planning documents. See also T Bennetl "Beehive
Influence on Auckland's Transport", Local Goventment (Feb 2005), 29.

See Report to the Cabinet Economic Development Committee. Review of the Local Governmenl Act:
Reorganisation and Cental Government Interventions in Local Government (DEV (01) l6),9 April 2001.
I l. Local Govemment New Zealand stated that: "We believe existing provisions provide a sufficient check
and balance for these issues, such as the abilir.v- to pass legislation and make use of the Courts."

Under section 254 of the Local Government Act 2002, the Minister may appoint a review authority to
review, consider, and report on the performance of a local authority, if the Minister considers that one or
morc of the following grounds are present:

' there has been a significant or persistent failure by the local authority to meet its statutory
obligations; or

' there has been significant and identifiable mismanagement of the local authority's resources:
OI

' there is a significant and identifiable deficiency in the local authority's management or
decision-making process€s.

Part I of Schedule 15 of the LocalGovernment Act 2002 sets out the way in which the review is to be
conducted. This includes provisions on consultation. the appointment of the review authority and the
review authorilvrs powers, and the implementation of the review authority's recommendations. lf the
local authority fails to implement any of the review authorityos recommendations as required by the
Minister, the Minister may appoint a person to assist the local authority to implement those
recommendations. The Minister may also appoint one or more persons to exercise or perform all or any
of tlre local authority's responsibilities, duties. and powers to the extent necessary to implement the
recommendalions.

In addition. on the recommendation of a review authority, the Minister may appoint a Commission with
power to act in place of the local authority, or call a general election, or do both of these things. The
power to call a general election is a new power but reflects the circumstances of the Local Government
(Rodney District Council) Amendment Act 200a where the Govemment was required to pass special
legislation enabling a general election to be called following the review of, and an appointment of a
Commission to, the Rodney District Council.

Aside from the review provisions, the Minister also has the power !o appoint a Commission or call a
general election if the Minister considers that one or both of the following grounds exist:

' The local authority is unable to perform and exercise its statutory duties and powers because it
cannot hold meetings owing to the lack of a quorum; or. The local authority requests the appointment of a Commission.

Section 256 of the Local Govemment Act 2002 is equivalent to section 721 of the Local Govemment Act
1974. Section 256 allows the Minister to appoint a person to act on behalf of the local authority or to
review the local authority if the Minister is satisfied that the following grounds exist:
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In other words, there is no general power in the Local Government Act 2002 for the

Executive to intervene in the decisions made by local authorities unless there is a

serious breakdown or natural disaster. Local authorities remain largely autonomous

from intervention bv the Executive.

Similar Ministerial powers exist in other countries, zuch as Australia" although here,

there have been calls to introduce a step between the identification of a breakdown of

the local authority and the appointrnent of a Commissioner. In Tasmaniq for

example, there has been a suggestion that if the Board of Inquiry recommends

dismissal, then the Minister must refer the matter to Parliament and obtain a two-

thirds majority before being able to recommend to the Governor-General that the local

authority be dismissed.ar

6.4.4 Non-Statutor)t'Partnership Relationship' Mechanisms

Although central government has been reluctant to establish a formal statutory

'partnership relationship' mechanism, by confrast, a number of non-stafutory

processes have been developed. Foremost among these is the Local/Central

Govemment Forum.

6.4.4.1 The Local-Central Government Forum

It is the Minister of Local Government who is primarily responsible for the overall

efficiency and effectiveness of the system of local government in New Zealand.

While the Minister is not responsible for the day to day performance of local

authorities, and cannot intervene in their decisions, there is an accountabitity to

Cabinet and Parliament to oversee the overall operation of the sector as a whole.

' The local arthority is refusing to perform and exercise its satutory duties and powers; and

' The refusal is impairing the good local govemment of the local authority's dishict or region or
endangering the public health or safety ofthe local authority's district or region.

See also sections 258 and Part 2, Schedule 15, Local Government Act 2002, conceming the appointrnent
and powers, functions and responsibilities of a Commissioner for Disaster Recovery.

4l 
See statement onintergovemmental relationswww.lgat.tas.gov.au.
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Despite its important role in the everyday activities of communities, the local

government portfolio has rarely been given an important place in Cabinet rankings

(either since its emergence as a separate porrfolio or when it was embedded in the

Internal Affairs portrolio).42

Moreover, because of the wide range of activities undertaken by the sector, central

government develops policy concerning local goverrment in a complex way.

Although the main legislation goveming the purpose, structure, governance,

accountability and funding of local government all fall within the Local Government

Ministerial Portfolio, policy and legislation concerning many of local government's

other major activities are dispersed among the porrfolios of a number of other

ministers. Most importantly, the resource management function falls under the

responsibility of the Minister for the Environment, while roading is the responsibility

of the Transport Minister.

This has two major consequences. The frst is that policy development involving local

government is frequently progressed by firnctionally specialised central government

agencies seeking the best outcome for their particular function often with little regard

or understanding of local govemment. The second is that the interface between central

and local government tends to be disjointed, requiring the local govemment sector

(both nationally and locally) to work with a range of central govemment agencies,

each of whom are seeking to meet the expectations of their Minister.a3

Despite these obstacles, local government is involved in a number of important

central government decision-making processes through committees and working

parties with combined membership. In particular, there has been an effort to involve

Local Govemment New Zealand in Ministerial and Departrnental policy development

processes to the extent that, on occasions, it has been informally accorded the status of
a Govemment Department. The interaction of the two levels of government in this

42 See http://www.domc.govt.nz]cabineVministeniministerial-list.html. The current Minister of Local
Govemment, the Hon Mark Burton is ranked lOrn in Cabinet.

43 G Bush, Local Government & Politics in New Zealand (lgg5,2^d Ed), 170-193. By conhas! the Local
Covernment and Environment Select Committee oversees most legislative matters that impact on local
govemment, giving this committee a useful ovenight of most legislative activity conceming the sector.
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way has been mutually beneficial, improving understanding in policy-making and

drawing local government into a position of stronger commitment to policy

decisions.aa This interaction also occurs at the local level where a number of

delivery-operational central governaent agencies work together with local authorities

on projects and prograrnmes of mutual interest.

To enhance these opportunities for improved understanding and joint policy

development at the national level, the Labour-Alliance government established a

regular forum between key Crown Ministers and representatives of Local Government

New Zealand in 2000.45 The Forum is jointly chaired by the Prime Minister and the

President of Local Government New Zealand. The inaugural Local-Central

Government Forum was held in March 2000 and has been followed regularly by

meetings about once every six months. The issues identified at the inaugural Forum

and that have generally been on the agenda at subsequent Forum meetings include

economic development, community development (including social cohesion and

housing), environment, roading/transport, the Treaty of Waitangi, local government

legislation and financial frameworks. At the Forum in September 2002, Local

Government New Zealand made a number of suggestions for improving the Forum

and the 'partnership' that had formed between local and central government,

particularly concerning the mutual development of policy, but unfortunately these

suggestions were not formally advanced.a6 Regarding the 'partnership' between

Departrnent of Intemal Affain, Ministerial Briefings 2002. Vote Intemal Afairs (2002)

The concept is not entirely novel, however. Under previous administrations there had also been the Local
Govemment Consultative Group - a formal working arangement which linked the two arms of government.
The Local Govemment Consultative Gmup involved membership from the Minister of Local Govemment
(chair), otber Cabinet ministers when appropriatg the Secretary for Local Govemmenl the president and
management comminee of the Local Govemment Association and the president of the Societ_v of Local
Government Managers. Established in the mid 1970s, it was a forum rather than an executive body. See G
Bush, Local Government and Politics in New Zealand (1995,2'd Ed), 182.

As noted by Local GovemmentNew Zealand:

"Local Government New Zealand places particular emphasis on having a discussion at this Forum about
establishing effective processes between local govemment and cenral govemment o bring about resolution
of the widest possible range of these issues. Local Govemment New Zealand wants to ensure that central
govsrnment has satisfactory processes for bringing their issues to the attention of local govemment and in
both cases the parties can determine quickly the right process to adopt

Local Government New Zealand requests that central government consider putting some appropriate
processes in place:
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central and local government the 2007 Local Government Rates Inquiry concluded

that:41

"Although some areas such as the Central/Local Government Forum work well,
we believe this partnership petween central and local govemment] can be made
to work better. There is a need for better analysis, coordination, consultation, and
guidance in the development of central government policies that impact on local
gorremment."

6.4.4.2 Local-Central Government Forums in the United Kingdom and Australia

Similar arrangements for local-central govemment forums operate in both the United

Kingdom and Australia.

In England, for example, a Local-Central Govemment Forum meets regularly to

consider and discuss major issues. The agenda and decisions are regularly published

' to bring central govemment issues to the attention of locai govemment so local govemment can more
quickly determine the appropriate process for response and for making input to the resolution of the issue
concemed, and

' to ensure that local and regional concerns are recognised and addressed at an early stage of Covemment
planning, so as to more effectively implement them at the local and regional level.

Local Govemment New Zealand suggested a formal engagement in policy process€s as a way to ensure local
and regional concems were recognised and addressed at an early stage of Govemment planning. Tangible
reflections for both central and local government of commitment to this kind of parhrership would be:

' the opportunity to identi! issues and confibute to the preparation of the Governments Budget across
relevant portfolios (and the Govemment doing Sre mme at the local level);

' government departments having key result areas relating to engagement with the local govemment sector (as
representatives of regional and local communities); and

' input by Local Government New Zealand to any papers pre-Cabinel that may impact on local government
or with distict/locaUregional impacts.

Local Government New Zealandhas suggested such a parfiership for the development of poliry could also be
more formally recognised to reflect, as appropriate. the protocols expected to be followed in the development
of policy for both "govemments" (eg through a memorandum of understanding, or a joint statement by
leaders).

Local Governmenl New Zealand also considers that the Forum, as it cunently operates, does provide
opportunities for liaison at the highest levels. consistency of approach to be maintained and for the improved
understanding of both sectors".

See Minutes of the Local-Central Government Forum (September 2002).

Local Government Rates Inquiry, Funding Local Government (2007), 3.
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on both local and central govemment websites.as In Wales, intra-governmental

relations befween the Welsh Assembly and Welsh local government have been

formalised through a statutory Partnership Council, established as an advisory body

under the Government of Wales Act ;'998 (UK).oe

In Scotland, the Scottish Executive together with the thirfy-two Scottish local

authorities and the Convention of Scottish Local Authorities (COSLA) entered into a

Partnership Framework in May 2001. The document outlines a background to the

framework and establishes 'Respect' on the basis of 'parity of esteem' as the

underlying key principle. The Framework then goes on to commit the parties to a

number of key operational principles for the relationship, including: engagement;

consultation; public announcements and the exchange of information; meetings

between the Executive and COSLA/Councils; and support of joint working

relationships. The Framework also includes the European Charter of Local Self-

Government as an Appendix.so

Formal interaction between the different levels of government also takes place in

Australia. In particular, a number of State Governments have established formal

protocols for inter-governmental relations. The arrangements in South Australia and

Tasmania are good examples. The State-Local Government Relations Agreement

2001 (updated in 2006) between State Goverrxnent and local government in South

Australia is a useful example forNew Zealand to emulate. This agreement contains a

In England there are normally three meetings per year, alternating between ODPM's HQ in Eland House and
Local Govemment House plus occasional away days. See Local Government Association website -
http:/iwww.lgagov.uk

Schedule ll, Covernment of Wales Act 1998 (UK). The role of the Partnership Council is to promote joint
working and co-operative relationships between the National Assembly of Wales and local govemment. The
Partnership Council comprises 25 representativeq including key members of tlre National Assembly of
Wales (from all parties) and members from local govemment - drawn mainly from the Welsh Local
Covemment Association but also including representatives of the National park police and fire authorities
and two from the community councils.

The Parmenhip Council's remit is: to give advice to the Assembly about matters affecting the exercise of
any of the Assembly's functions; make representations to the Assembly about any matters affecting or of
concem to, those involved in local govemment in Wales; and to give advice to those involved in local
govemment in Wales.

The Partrrership Council meets quarterly, with its meeting being open to members of the public. Its agendas
and minutes are regularly published.

See Parrrership Framework at Scottish Executive - www.scotland.eov.uk
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set of objectives and shared understandings for the relationship, agreed principles (on

mutual recognition, communication and consultation, hnancial relations and shared

strategic directions), agreed processes (including the Minister's local government

forumo implementation and review) and a Schedule of Priorities.sr A copy of the 2006

Agreement and Schedule of Priorities is contained in Appendix "C". The South

Australian agreement also reflects the national Inter-Governmental Agreement

Establishing Principles Guiding Inter-Governmental Relations on Local Government

Matters 2006.s2

6.4.4.3 Principles for the 'Partnership Relationship'

At the inaugural Local-Central Government Forum, Local Govcrnment New Zealand

introduced a set of principles for the relationship that central govemment could apply

when determining policy and practice about the local government sector:s3

respect for the autonomy of local govemment except where significant national
interests and values outweigh the benefits of allowing local difference and discretion;
recognition of local govemment's role in community governance and encouragement
of citizen participation;

' empowerment of local govemment to identify and meet the local needs and
preferences of their communities
encouragement of local government to maximise its contribution to national goals and
involving strong communities and economic development
clarification of local government's responsibilities to the principles of the Treaty of
Waitangi; and
encouragement of local govemment to be efficient, effective and provide o'best value"
for its citizens and customers.

The July 2000 Cabinet Paper titled: Policy Framework for Local Government and

Review of the Local Government Act,s4 considered these principles, but argued that

See Office of Local Government (State Government of South Australia) State-Local Governmen! Relations -
An Agreement between the State Government and Local Govemmeil in South Australia (2004) at
www.lga-sagov.au.

See Office of Local Govemment (State Govemment of South Australia) Inter-Governmental Agreement
Establishing Principles Guiding Inter-Governmental Rehtions on Local Government Matters 2006 at
www.lga-sa-gov,au.

See Report to the Cabinet Policy Committee, Reporl on Forum between Central and Local Covernmenl
(POL (00) l8),20 March 2000; Minute of the Cabinet Policy Comminee (POL (00) M 5il; and Cabinet
Minute confltming the Economic Development Committee Minute (CAB (00) M 102D.

See Report to the Cabinet Economic Development Committee. Poliqt Frameworkfor Local Government and
Review of the Local Govemment Act (DEY (00) 40), 24 July 2000; Minute of the Cabinet Economic

5l
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their use as a guide to policy development was problematic. While it is probably fair

to have had reservations about whether the principles, as drafted, were entirely

appropriate, something like them was and still is needed.

Unfortunately, there was little further consideration of these principles during the

Review, although in making its submission on the Bill Local Government New

Zealand suggested a further set of principles be incorporated into the Local

Government Bill 200 I :ss

The relationship between local authorities and central government in relation to this Act
is based on the following principles:

l. Co-operative relations between central government and local authorities are to be

fostered in order to efficiently and effectively meet the needs of the local
communities

2. Where responsibilities are delegated to local government either the necessary
funding should be allocated or local authorities be given the powers that allow them
to draw on the resources required to fulfil those responsibilities

3. Notice and consultation is needed for central govemment actions that directly affect
local authorities' interests

4. Central govemment recognises that different local authorities and their communities
have different local needs and circumstances and so may require different
approaches

5. The independence of local authorities is balanced by the responsibility of the central
government to consider the interests of all the communities.

The principles were based on section 3 of the British Columbia Local Government

Act, Chapter 323,56 but were not finally included in the Local Government Act 2002.

DevelopmentCommittee (DEV (00) M 1712,26 July 2000; and Cabinet Minute confirming the Economic
Development Committee Minute (CAB (00) M 25llC.

s5 Local Govemment New Zealand, Submission on the Local Government Bill 200t (22"d February 2001), 21.

56 
See Auckland City Council, Submission to the Local Government Bill (2001),7. See also sectron3. Local
Government Act, Chapter 323 (British Colunbia): Principles for govemmental relations -
The relationship between regional disficts srd the Provincial govemment in relation o this Act is based on
the following principles:
(a) cooperative relations between the Provincial govemment and regional disrics are to be fostered in

order to efficiently and effectively meet the needs of the citizens of British Columbia;
(b) regional disticts need the powers that allow them to draw on the resources required to fulfill their

responsibilities;
(c) notice and consultation is needed for Provincial govemment actions that directly affect regional

district interests;
(d) the Provincial govemment recognizes that different regional districts and their communities have

different needs and circumstances and so may require different approaches:
(e) the independence of regional districs is balanced by the responsibility of the Provincial

govemment to consider the interests of the citizens of British Columbia generally.
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More recently, at the Local-Cenffal Government Forum in September 2002, Local

Government New Zealand introduced a yet another set of principles that it sought to

have expressed in a Memorandum of Understanding or a Leadership Statement

concerning appropriate and effective processes for the 'partnership relationship':57

' to bring central government issues to the attention of local government so local
government can more quickly determine the appropriate process for response and for
making input to the resolution of the issue concerned;

' for working together to ensure local and regional concems are recognised and
addressed at an early stage of Govemment planning, and to effectively implement
policies at the local and regional level;

' to have an opportunity to identifl issues and contribute to the preparation of the
Government's Budget across relevant portfolios (and the Government doing the same at

the local level);

' to provide that government departments have key result areas relating to engagement
with the local government sector (as representatives of regional and local communities);
and

' to allow input by Local Government New Zeuland to any papers pre-Cabinet, that may
impact on local govemment or with district/local/regional impacts.

While the precise drafting of any principles for a local-central government

relationship might be considered further, in light of the principles of the European

Charter of Local Self Governmen\ overseas experience and the success of the New

Zealand Local-Central Government Forum, it is arguably time to consider enshrining

an appropriate set of 'parbrership relationship principles' into the Local Government

Act 2002 or at least into a Memorandum of Understandine.

6.4.4.4 Covenants (or MOUs) between Local and Central Government

In Australia there is a growing practice of formalising relationships between local,

state and central government in Covenants or Memoranda of Understanding.

A example is that of Tasmania, where a Local Government Partnership Agreements

progrirm has been established and where Partnership Agreements Eue promoted as a

See Departnent of Intemal Affairs. Minutes of the Local-Central Government Forum (September 2002).

3t7



way for the Tasmanian State Government and local authorities to work more

constructively together. Here, a Partnership Agreement is a document that sets out

actions to be undertaken by local and state government to address a range of social,

environmental and economic concerns. The Asreements take into account

consultative mechanisms at the local level. They are aimed at encouraging local input

to community and economic development and at promoting shared responsibilities for

better-targeted service delivery.ss They are integral to implementing the benchmarks

set by Tasmania Together - the 20 year social, economic and environmental plan for

the State adopted in 2001. In addition, the Agreements provide a framework for

implementing, at a local level, the sector specific industry plans being developed as

part of the State Government industry development strategy. Four types of

Partnership Agreement are now developed under the program: bilateral (sl.ate with

council), regional (state with regions), state-wide (state with all councils and regions)

and tri-partite (federal, state and council).5e

The objectives of Parmership Agreements are to: (a) with the local community, identif opportunities to
work in partnership with Local Government to progress agreed social, economic and environmental issues
fbr Local Govemment areas; and (b)to ensure effective service delivery arangements to rneet the reasonable
needs of all residents including, where appropriate. options to improve co-ordination ofjoint service delivery
alrangements to address gaps and overlaps in service delivery. See htto://www.dpac.tas.eov.au

There are currently four signed stale wide Partnership Agreements on hnancial reform. communication and
consultation, simplifuing planning schemes and waste management. In addition. the Tasrnanian Govemment
is now looking at developing tripartite agreements on issues of mutual concem to the Federal, State and
Local Governments.

A bilateral Partnership Agreement is one between the State Govemment and one Council. There are norv 20
bilateral Parhership Agreements in place, with another two under development. The State Govemment
introduced regional Partrership Agreements shortly after the first bilateral Partnership Agreement was
signed o address issues that cross local boundaries but do not apply to the whole State. All Tasmanian
Councils have chosen to be part of one of three regional local govemment agreements or organisations
(called region north!, Cradle Coast Authority and southern Tasmanian Councils). Statewide Partnership
Agrcements are developed under the Premie/s Local Govemment Council.

On August 20, 2003, the Federal Departnent of Health and Ageing, State Departnent of Health and Human
Services and the Local Government Association of Tasmania (LGAT), signed Protocol Arrangements for the
development of a Partnership Agrcement for Positive Ageing in Tasmania- The Protocol Arrangem€nts set
out the issues, timeframes and principles that underpin the negotiations for a new tripartite agreement on
positive ageing in Tasrnania- Some of the outcomes being sought include:

. Befter planning and delivery of services for older people;

. Improved access tio and sharing of infonnation for planning purposes;

. Increased community awareness of ageing issues and the needs of older people in the community;. An improved planning process that supports the development of nursing homes; and. Improved capacity of service providers to identifr areas for developmenl

The project is overseen by a Steering Committee comprised of senior officials from each sphere of
govemmenq and is supported by a Project Management Team. The Local Govemment Division provides
advice and support to the prcjecg thrcugh the Project Managemsnt Team. Three working groups have been
established to negotiate draft schedules focussing on the themes of greater access to information. building
mmmunity capacity and improved planning.
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Despite the success in achieving documented joint policy objectives between the three

levels of government, implementation has proven to be more difFrcult. Tasmanians

remain divided into two camps, the "greens" and the 'odevelopers", which one

commentator describes as having led to the "initiative's downfall".60 Nonetheless,

although some cofilmentators have questioned whether documenting principles for

inter-governmental relations in this way achieves any more in practice than if they

remained undocumented, arguably a documented approach would be preferable in

New Zealand where there are no other formal conventions to guide the relationrhip.u'

6.4.4.5 Transfer of Responsibilities from Central to Local Government

The Local Government Act 2002 does not explicitly provide for the transfer of

responsibilities from central government to local government, and while it can be

assumed that section 12 incorporates sufflrcient powers to deal with a transfer, a small

doubt remains. For instance, although it was considered necessary to explicitly state

in section 12(6Xb) that sub-sections 4 and 5 do not prevent a transfer of responsibility

from one local authority to another, no such provision was included concerning

possible transfers between central government and local authorities.

By contrast, sections 375(2) (concerning the powers of regional councils) and 37T(2)

(concerning the powers of territorial authorities) of the Local Government Act 1974

See htto ://www.dpac.tas. gov.au/div isionVleo/partnershipVindex.html

See E Suatford, "Technologies of agency and performance: Tasmania Together and the constitution of
harmonious island identity", Geoforum, Vol. 37, No. 2 (2006), 273-286. See also B Groome Wynne. "sociat
Capitaf and Social Economy in Sub-National Island Jurisdictions", Island Sndies Journal, Vol. 2, No- I
(2007), I l5-132; R Verspaandork, Shaping Relations between Government and Citizens: Future Directions
in Public Administration, Research Paper 5 (200 I ), Parliamentary Library, Parliament of Australia-

See also C Himsworth, New Aulonomies and Accountabilities: Exeadve Government Arrangements in
Scotland since 1999, Paper presented to the Scuola Supperiore Della Pubblica Amministrazione Conference,
Rome (26 February 2004). See also "Local Government and the Sconish Executive: A Partrership of
Equals", COSU Connections, Issue I (June 2003) at www.coslagov.uk. Here Himsworth argues with
regard to Scotland that: "Overall, there is an emerging nervou$lsss in Scottish local govemment circles
about current Scottish Executive practice and is futurc intentions. There is a volatility and fragility in
relations between the two. Despite the commitrnents to mutual consultation, some intrusive Scottish
Executive policy initiatives have been launched unannounced. Suddenly, in an obesity campaign, "fat czars"
have been required across Scotland. There are fears of strong interventions into the school system over the
heads oflocal authorities and "cen8alizing" initiatives are feared in areas such as public transport services,
the firc service and the police service. It is by no means clear that the Scottish Executive's commitments to
subsidiarity are being honoured."
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provided for the transfer of responsibilities from central govemment to local

government, as follows.

"(2) A regional council may enter into an agreement with the Crown whereby the council may
exercise any function or provide any service in the region for and on behalf of the Crown, and
the council is hereby empowered to undertalie any function and provide any service so
conferred upon it."

"(2) A tenitorial authority may enter into an agreement with the Crown whereby the territorial
authority may exercise any function or provide any service in the district for and on behalf of
the Crown, and the territorial authority is hereby empowered to undertalie any function and
provide any service so confened upon it."

The second part of these sections acknowledged that from the time the transfer took

effbct, the responsibilities and powers of the local authority receiving the transfer

were extended to enable that local authority to undertake, exercise and perform the

transferred responsibilities. However, no criteria were included concerning what

might be included in any agreement of transfer, or clarity about whether the transfer

involves a complete transfer of the responsibiliqv, or a delegation of the undertaking

of a responsibility. Although it appears that no tansfers actually took place under

these provisions, the possibility was foreshadowed more clearly in these provisions of

the Local Government Act 1974.

6.4.5 The Place of Local Government in Neu, Zealand's Constitution

Taking the matter of the 'partnership relationship' between local and central

government a step fi.rrther, a question arises over whether there is any place or role for

local government in New Zealand's constitution. Although this matter was raised

during the Review at that time the Government decided not to propose any reform

along these lines.62 Nonetheless the question of what place or role local government

should have in New Zealand's constitution remains pertinent, particularly in light of

the recent work undertaken by the New Zealand Constitutional Review Committee.63

Deparfrnent of Intemal Affairs, Statement of Policy Direetion for Review of Local Government Act,
(November 2000) at 4.

See htto://www.constitutional.oarliament.sovt.nz Unfortunately, consideration of the role of local
government in New Zealand's constitutional arrangements was not explicitly provided for in the terms of
reference for the Committee. which were as follows:
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6.4.5.1 Local government's democratic legitimacy

With regard to the role of local government in a democracy, it has been argued that:

"the democratic ideal in local govemment implies that active participation of the
citizens in local affairs is both a goal in itself and an instrument for strengthening
democracy in society at large"6a

The fact that 'Ancient Athens' is often thought of as the birthplace of democracy

arguably has a lot to do with its form of government - in effect, a large city council

meeting in which the citizens voted directly. By way of a further example, when the

American Republic was founded, Alexander Hamilton argued that the truest form of

democracy was the town meeting, but he added another argument for local

government - that it was the best check on the centralisation of power. John Stuart

Mill was a strong advocate of local government because he believed it the most

accessible form of democracv.ut

Local government has a long pedigree and powerful legitimacy in western democracy,

particularly for the following three reasons:

"The committee is to undertake a review of New Zealand's existing constitutional arrangements
by identiffing and describing:

(a) New Zealand's constitutional developmant since 1840;

(b) the key elements in New Zealand's constitutional structure, and the relationships between
ttrose elements;

(c) the sources of New Zealand's constitution;

(d) the process other countries have followed in undertaking a range of constirutional
reforms; and

(e) the processes which would be appropriate for New Zealand to follow if significant
constinrtional reforms were considercd in the future."

F Kjellberg, 'The Changing Values of Local Govemment' in Annals of the American Academy of Political
and Social Science,Yol.540 (1995), 40.

M Salvaris. Local Govemment, Demotaqt and Constitution Reform. A speech by Michael Salvaris. Senior
Research Fellow, Centre forUrban and Social Research, Swinbume University of Technology (1995), 2-3.
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local democratic institutions offer a counter-balance to centralised eovernmental
power;

the democratic ideal of political participation, which is most meaningful when
dealing with the familiar and when most accessible, operates to a greater extent at the
locai than atthe national level; and

democracy as a concept assumes, and is only viable, when based on the idea of a

community, and while communities can exist at different scales, they are usually
strongest at the local level, where personal contacts and networks are well
developed.66

One commentator has likened participation in 'local governance' to a type of human

right, combining the civil and political with the social dimensions of citizenship - the

right to accessible political participation and the social right of inclusion.6T Seen in

this perspective, local government becomes a function of what has been called

' human scaleo community development.6s

To describe the ideal form of local govemment in a democracy is not, however, to

suggest that this has been met entirely in practice in New Zealand local government -

clearly it has not. One historical feature of the New Zealand system, partly owed to

its British origin, is that local government has been more directly shaped by central

govemment than in many other countries, has had until recently mainly specific rather

than general frrnctions and thus has been less able to act as a genuine instrument of

democracy. At the same time, New Zealand local authorities have not always

themselves fulfilled their democratic ootential.6e

Nevertheless, in New Zealand today, the constitutional status of local government

does not reflect its actual and historical value in our democracy, both as a structural

component of democratic government, and as an institution in which individuals can

express various civil, political and social rights. Nor does the constitutional status of

M Salvaris, Local Government, Demouaat and Constitution Reform. A speech by Michael Salvaris, Senior
Research Fe llow, Centre for Urban and Social Research, Swinbume University of Technology (1995), 2-3.

T.H. Marshall, Citizenship and Socral C/ass (1950).

M Max-Neef, A Elizalde & M Hopenhayn, 'Human scale development an option for the future',
Deve lo pm ent D ia logue, (199 5).

J Chandler (ed), Local Government in Liberal Democracies (1992).

67
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local government sufftciently recognise the governmental significance of the sector,

or its role in community building. By contrast, these values are typically explicitly

built into the constitutions of other democracies.T0

6.4.5.2 Subsidiariqv

Internationally, the idea of devolving authority, decision-making and service delivery

away from central to local government agencies has gained popularity and interest. In

the United States devolution is employed to counteract the power of Federal and State

authority, while in Japan it is seen as a way to create more efficient and responsive

mechanisms for delivering public services. In Europe the objective has been to ensure

more effective governance units within the overall framework of the European

Union.Tl

In most sovereign states the authority to carry out public functions is distributed

rationally between central and local government. Generally, authority is divided on

the basis of activity and apportioned on the basis of area characteristics throughout the

counbry. The two systems - that is local and central govemment - are inter-dependent

and complement each other. The theoretical rationale for devolution can also be

drawn from the notion of subsidiariW. which has been described as:72

"... the principle, whereby decisions should be taken at the level closest to the
citizens, town or municipality, and that only those tasks that the local level
cannot effectively carry out alone should be referred to higher levels".

M Salvaris, Local Govemment, Demouacy and Constitution Reform. A speech by Michael Salvaris, Senior
Research Fellow, Centre for Urban and Social Research, Swinbume Universiry of Technolory (1995), 2-3.

J Chandler (ed) Local Governmeil in Liberal Democracies,(1992'1.

Towards a World Charter of Local Self GovemmenU IUI-qI-ASPAC Newsletter, Vol. 9, No.3
(July/September 1998). See also cl 156 (4) of the South African Constitution 1996, which states that:

"The national govemment and provincial govemments must assign to a municipality, by agreement and
subject to my conditions, the administration of a matter listed in Part A of Schedule 4 or Part A of Schedule
5 which necessarily relates to local government, if

a" that matter would most effectively be administered locally; and

b. the municipality has the capacity to administer it"
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The New Zealand Royal Commission for Social Policy first promoted the concept of

subsidiarity (endorsed as the principle for governing the relationship between

different levels of government in the European Union) in New Zealand in 1988.73

Subsidiarity requires a principled approach to the allocation of functions and activities

between spheres of government, civic society and the private sector. However, there

are few examples in New Zealand, other than perhaps the Resource Management Act

I99I and Part 13 of the Land Transport Act ,/998 (concerning land transport

strategies), where the allocation of functions between spheres of central and local

government has been approached from such a basis.Ta

6.4.5.3 The Apgoach in other Countries

By comparison with New Zealand, a number of other countries have confirmed in

their various federal and state constitutions the constitutional place or role of local

government.T5

In continental Europe, for example, the status of local govemment, developed within

the naditions of civil law and under the influence of eighteenth and nineteenth century

principles of constitutionality, is alrnost always recognised in national constitutions.T6

Here, local authorities serve the purposes of the State by contributing to its

Royal Commission on Social Policy, The April Report: Royal Commission on Social Policy (1998)

C Stigly, "Local govemment's growing importance in the constitution", in C James (ed), Building the
Constitution (2000) at 317.

See A Norton, International Handbook of Local and Regional Government - A Comparative Analysis of
Advanced Democracies (1994) 15.

Rights to local self-govemment came to be constitutionally recognised in Luxembourg (1789). Swiuerland
at cantonal level (1803, 1848 and 1874), Prussia (1808), France (1831), Belgium (1831), Denmark and
Norway (1837), the Netherlands (1848), Sweden (1862), Finland (1865 and l87l), the Weimar Republic
(1919) and, after the Second World War, in Japan (1947), Italy (1948), the Federal Republic of Germany
(1949), Portugal (1976) and Spain (1978). See ANorton,International Handbookof Local and Regional
Government - A Comparative Analysis of Advanced Democracies (1994) 9. In Sweden. for example, local
govemment is entrenched in the very first article of the constitution, which reads:

"All public power in Sweden proceeds from the people. Swedish democrary is founded on frcedom of
opinion and on universal and equal zuffiage. It shall be realised through a representative and
parliamentary polity and through local govemment."

In Denmark, Section 82 of the Constitution pocal Autonomyl provides that:

"The right of the municipalities to manage their own affain independently under the supervision of the
State shall be laid down bv Statute."
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constitutional values and a holistic governmental system and their role is typically to

look after the affairs of local communities (Denmark) or to govern and regulate

community affairs (Germany).77 This status is reflected in the European Charter of
L o c a I S e lf- Gov e rnm ent.

By contrast with the nations of Europe, the larger former British colonies have

followed British legal tradition and made little or no provision for local govemment in

their federal constifutions, despite some recognition in state or provincial

constitutions.Ts Despite this lack of recognition at the federal level, there has, in many

instances, been active consideration of the role of local government.

In Australia, for instance, the federal Advisory Council for Inter-Governmental

Relations (ACIR) advocated, in a 1985 Report, that formal recognition should be

given to local government within the Commonwealth Constirution. In 1988 the

matter was put to national referendum, but was opposed by Opposition Parties and

was lost, with less than 33 per cent of the electorate voting in favour.Tn With th"

recent election of the Rudd Labor Government, recognition of local government

within the Australian Constitution is again being promoted.

Despite the lack of federal recognition, local authorities in Australia have been

recognised in all State Constitutions (with the exception of the Northern Territory)

and afforded protection in the constitutions of Victori4 Western Australia, South

Australia and New South Wales. Overall in Australi4 local govenrment is refened to

in all State Constitutions (with the exception of the Northern Territory), with three of
the States providing for entrenchment of local government provisions and special

procedural requirements for consultation on the part of State Governments with local

authorities before they are able to pass local govemment legislation.s0 A question

A Norton, International Handbook of Local and Regional Government - A Comparative Analysis of
Advanced Democracies (1994) 16.

A NortorL International Handbook of Local and Regional Government - A Comparative Analysis of
Advanced Demouacies (1994) 18.

Advisory Council for Inter-Governmental Relations, Report 8: Implications of Constitutional Recognition
for Australian Local Government (1985).

See M Jones, Local Government and the People (1981): M lones, Managing Local Government (1989). M
Jones, "Australian Local Government: Waiting for a Challenge, in JJ Hesse (ed.). Local Government and
UrbanAfairsinlnternationalPerspective(1991). Overall inAustralia. localgovemmentisrefenedtoinall

325



arises whether this constitutional protection affords local govemment in each of the

States any real protection from State-mandated dismissal of elected members or

amalgamation. To some extent it depends on the extent of protection afforded by the

State Constitution and the degree of entrenchment of the protection. For example, the

Victorian Constitution requires an Act of Parliament be passed before the State can

dismiss the members of an existing local government body and appoint an

administrator. The Tasmanian Constitution, on the other hand, protects the boundaries

of local authorities by requiring a prior recommendation for amalgamation from the

Local Government Advisory Board. By comparison with New Zealand, there is at

least some constitutional protection for local govemment in Australia. 8l

Like Australia" r.vhile there is no recognition of local government in the federai

constitutions of the United States or Canada. individual States and Provinces are able

to, and often do, determine in some detail the structural and other conditions that musr

be met by state government with regard to the local system of government.s2 For

example, section 2 of the Community Charter Statute of British Columbia provides

for a set of principles for municipal-provincial relations.s3

In some other examples, the Japanese 1947 Constitution recognises local

government,sa while the 1996 South African Constitution establishes local

government as the local sphere of government and requires both the national and

State Constitutions, with three of the States providing for entrenchment of local govemment provisions and
special procedural requirements for consultation on the part of State Govemment's with local authorities
before they are able to pass local govemment legislation. See Constitution Act 1902 (NSll/), s.5l:
Constitution Act 1867 (Qld), s.54; Constitulion Act 1934 (SA), s.64a; Constiturion Act 1934 (Tas), s.45A:
ConstitutionAcr I975 f ic), s.74A;ConsdntionAct I889 (IltA), s.52.

See Constintion Act 1934 Oas), s.45C: Consrintion Act 1975 (Vic), s.74B(2).

See. for example, section 4 of the Local Government Act (RSBC 1996) of British Columbia that outlines a
number of principles for the relationship between local govemments and the Provincial govemment.

Section 2, Communi4t Charter Stante (SBC 2003, Chapter 26).

Chapter VIII of the Constitution of Japan concerns Local Self-Govemment. Chapter VIII contains articles
establishing the local autonomy of local public entities; the structure these entities: their budgetary
autonomy; and a local veto for specific local laws being passed by the Diet. See also A Norton,
Itxernational Handbook of Local and Regional Govemment - A Comparative Analysis of Advanced
Democracies (1994) 19.

EI
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provincial governments to consult with local government before the passing of local

government legislation. 85

6.4.5.4 Local Government in New Zealand's Constitution

Overall, the case for recognising local government in New Zealand's constitution is

essentially this:

local govemment is a critical part of the structure of New Zealand democracy; it
deserves constitutional protection in its own right as much as other entrenched
components of democracy, such as Parliament and the Judiciary;

the right of locai panicipation and self government is a civil right of all citizens in a
democracy;

local govemment should be given special status in a democracy because of its historic
and continuing role, as the most accessible site of democracy, €ls a check against
excessively centralised power, and to ensure that the different needs and resources of
different localities are properly represented; and,

local government is constitutionally recognised in most democracies.

While the New Zealand Constitution Act 1986 brings together a number of provisions

of constitutional significance, including an articulation of the general functions and

powers of the Sovereign, the Executive, the Legislature and the Judiciary, it does not

mention local government. Arguably consideration should be given to the inclusion

of a new Part V in the New Zealand Constitution Act I986 that articulates the role of
local government and its relationship to central government. Building cin the

expressions noted above in the constifutions of other nations, states or provinces, the

following might be suggested as a modest proposal for a new Part V of the

New Zealand Constitution Act 1986:

There shall continue to be in New Zealand a nation-wide system of
democratically elected local authorities through which collective decisions
can be made and acted upon locally by and on behalf of citizens.

Constitution of the Republic of South Africa 1996, Cl. 151-164. These provisions of the Constitution of
South Africa concem: tlre status of municipalities; the objects of local goverffnent; the developmental duties
of local govemment; arrangements for co-operation with municipalities; the establishment of municipalities:
the composition and election of municipalities; membership of municipal councils: the terms of municipal
councils; the intemal procedures of municipalities; privilege: the publication of municipal by-laws; organised
local government; and other matters.
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The Executive and Legislature, by legislative and other measures, must
support and strengthen the capacity of local authorities to manage their own
affairs, to exercise their powers and to perform their functions.

Draft legislation that afflects the status, institutions, powers or functions of
local government must be published for public comment before it is
introduced in Parliament, in a manner that allows organised local government
and other interested persons an opportunity to make representations with
regard to the draft legislation.

Finally. the question of what place or role local government has in the New Zealand

constitution was raised during the Review undertaken by the New Zealand

Constitutional Review Committee.s6 In particular, it was proposed by some

submitters that a set of principles, adapted from the European Charter of Local Self-

Governmenl, should be recognised in the New Zealand Constitution.sT

6.5 Conclusions

The Alliance and Labour Party Manifestos envisaged tenitorial and regional

authorities being given the resources, flexibility, authority and accountability to work

effectively as partners with central govemment on a broad range of matters, including

alleviating poverty and promoting healthy and equal communities.ss The Statement of
Policy Direction 2000 went further and stated that: "The Government believes that

central and local govemment should be viewed as two arms of our system

government, with a shared focus on contributing positively to the well-being

See htto ://www. constitutional.parl iament. sovt.nz.

See Submission from R Matthews, G Hewison and J Sheppard, Local Govenrment and New Zealand's
Constitutional lnqutry (16 June, 2005). See http:/iwww.constitutional.parliament.eovt.nz. See also R
Matthews, G Hewison and J Sheppard, "Local Government and the New Zealand Constitutional Inquiry",
Public Sector, Vol. 28 (2) (2005), 12. The principles included those recognising in the constitution: the legal
foundation for local govemment: the concept of local govemment; the scope of local govemment; protection
of local authorities and their boundaries; appropriate administrative structures and resources for the tasks of
local authorities; conditions under which responsiblities at a local level are exercised; administrative
supervision of local authorities' activities; frnancial resources of local authorities: local authorities right to
associate; and the legal protection of local authorities.

See Labour Puty, Labour on Local Goternment, Poliqt Docament of the New Zealand Labour Party,
(October 1999). Also see Alliance Party, Alliance Policy on Local Govemment (1999).

2.
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communities ... The legislation needs to give local government sufficient scope for it

to be able to work in partnership with central government ...'08e.

As the Review progressed, however, it became apparent that the concept of a

'partnership relationship' may have been either misconceived or misunderstood.

Local Government New Zealand became frustrated with what it saw as a failure by

the Government to develop mechanisms to encourage greater interaction between

local authorities and local agencies of central government: "At present there are no

provisions proposed for the new Ac! which would promote such partnerships."eo

By the time the Local Government Bill 2001 was introduced, the original objective

had been r,vatered down to become one to:

"Provide the necessary flexibility for councils to work co-operatively and
collaboratively with other public bodies and private concerns with common
interests in advancing community goals."el

While it might be argued that the new 'general power' section in Part 2 of the Act

provides the necessary flexibility, panicularly for regional councils, to work co-

operatively and collaboratively with other public bodies, there is little specific

direction in the statute about local authorities should work in partnership with central

govemment.

Apart from the rather tepid suggestions in the community outcomes process, the Local

Government Act 2002 does not provide for a 'partnership relationship' between local

and cenfral government.

However, this is not to say that a 'partnership relationship' does not exist. Indeed, it

is clear that very productive and successful 'collaboration' has evolved, albeit in an

ad-hoc and informal way. At the national level, the Local-Central Government Forum

8e Departnent of Intemal Affain, Statement of Poticy Direction for Review of Local Government Act
(November 2000) at 2.

See Report to the Cabinet Policy Committee, Rniew of Local Government Act: Council Planning and
Decision-making Processes (POL (01) 105), l8 May 2001; Minute of the Cabinet Policy Committee (POL
Min (01) l2l17.

Explanatory Nore, Local Govemment Bill 200t.
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has now met consistently on a bi-annual basis and involved the President and key

members of the Local Government New Zealand National Committee as well as the

Prime Minister and senior Government Ministers. It has tackled a wide range of

common concerns and been of significant benefit to both sectors.e2 But, unlike

similar institutions in other countries, it lacks any statutory or formal recognition.et In

addition, a number of working arrangements have been developed between the local

administrative agencies of cental govemment bodies (such as Housing New Zealand,

Work and Income New Zealand and the Department of Conservation) and local

authorities, but again, these are generally ad-hoc and informal by comparison with

developments overseas.

While Local Government New Zealand has, from time to time, advanced proposals

that the 'partnership relationship' between local and central government, and, in

particular, the modus operandi of the Forum, be formalised through a set of principles

and that these be acknowledged in a Covenant or Memorandum of Understanding or

in statute, the proposals have not been adopted.ea This is perplexing, to say the least,

especially when a large body of examples exist elsewhere. One has only to look to

Australia to see the benefits of formalising these arrangements. It is timely that New

Zealand adopted a Local-Central Intergovernmental Relations Agreement.

The concept of what constitutes a 'partnership relationship' between local and central

government was also raised as part of the New Zealand Constitutional Review.et The

point was made that local government's democratic legitimacy, the value of

subsidiarity and the approach of other countries leads to a conclusion that the

institution of local govemment is deserving of constitutional recognition in New

Zealand. While this might be achieved independently of any wider constitutional

change, through the inclusion of a new Part V of the New Zealand Constitution Act

a,

93

Deparfrnent of Internal Affain, Ministerial Briefings 2002, Vote Internal ffiirs (2000).

See for example, the Local-Central Govemmeat Forum in England, the Partnership Council in Wales and the
formal prolocols for intergovemmental relations in both Soutr Australia and Tasrnania- See Local
Govemment Association (UK) www.lea-sov.uk and Ausfalian Local Government Association
www.alga-asn.au.

See htto://www.constitutional.parliament.govt.nz. See, in particular, submissions by Local Government
New Zealand and by R Matthews G Hewison and J Sheppard. See also R Matthews, C Hewison and J
Sheppard, "Local Govemment and ttre New Zealand Constitutional Inqutry", Public Sector, Vol. 28 (2)
(2005), r2.
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1986, should any wider change be seriously advanced, then local government must

also be a part of that discussion.
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Chapter 7 Clarifying the Relationship of Local
Government with the Treaty of Waitangi

7.1 Introduction

"Local govemment and Maori have a fascinating, challenging and at times frustrating

relationship".l While for many Maori organisations and groups, it is at the local level

that relationships with other communities and stakeholders have the most meaning,

the historic experience by Maori of local government has largely not been a positive

one and has involved violations of the TreaW of Waitanei.2 After undertakine a

J Hayward. The Treaty Challenge: Local Government and Maori, A Seoping Report (2002). l. See also
A Ballara lwi - The Dltnanics of Maori Tribal Organisation from c. 1769 to c. 1945 (1998): J N Kelsey,
A Question of Honour? Labour and the Treat.v 1984-1989, (1990): A Ward (ed) Waitangi Tribunal
Rangahaua ll/hanui Series (19971 (Vol. I) l4l-142, (Vol. II) l-29: J Belich. Making Peoples (1996);
TPotakA "A Treaty Agendum for Local Covemment" 29 I,'UWLR (1999), lll; P Rikys, Local
Government Refor^ and Mdori: 1988 to 2002 (2004). See also Local Govemment KnowHow. Decision-
Making,2003 59: "Local govemment provides local communities with the ability to exercise a degree of
independent local democratic govemance. This is a benefit o Maori in common with other citizens and
reflects the status of Maori as citizens under Article III of the Treatv of Waitangi. Local authorities also
undertake specific activities and responsibilities that impact on Maori in the context of the Article II
rights of Maori under the Treaty of Waitangi. For many Maori organisations and gToups. it is at the local
level that partnership with other communities and stakeholden has the most meaning. It is appropriate
therefore that the empowering legislation for local -qovemment talie accountof Maori interests."

As noted by the Waitangi Tribunal, for example, these violations included:

the allocation by local authorities of so-called waste lands (Oralcei Claim l{ai 9 (especially para 11.4.7),
Ngati Rangiteaorere Claim llai 32);

the surveying and roading of Maori owned land to facilitate Pakeha settlement (Ngati Rangiteaorere
C[ain llai 32, Mohala River Report 1992 ltai ] 19, Te Roroa Report Wai j8);

the granting of mining licences over Maori land (Manuluu Report Wai 8 (para 5.4), Muriwhenua Fishing
Repon lilai 22 : Ngai Tahu Report I 991 Wai 2 );

the levying of rates and taxes on rural Maori land, followed by forced sale for non-payment (ffgati
Rangiteaorere Claim Wai 32 (especially para 4.1.3), Te Roroa Report Wai 38. See commentary on the
Dog Ta,r rebellion);

under-representation by Maori on local authorities (Auckland Regional Authority Report, lltai 25); the
seizure of disproportionate amounts of Maori land for local public works (See K Palmer, "Acquisition of
Maori land for public works", Town and Country Planning Quarterly, Vol.65 (1981-1982).35-43:
Royal Commission on Surplus Lands (18 October 1948);

the location of sewerage outlets and other hazards on or near Maori settlemens, fishing grounds or
sacred sites (Mangonui Sewerage Report llai 17, Te Whonganui-a-Orotu Report 1995 IVai 55, Kaituna
River Report Wai 4, Report on Proposed Sewage Scheme at Kakand Wai 43);
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comprehensive appraisal of the historical evidence, the Waitangi Tribunal, in its
Rangahaua Wanui Series Report, suggested that the loss of ownership or control of

rights in foreshores and inland waterways, public works takings and the consequences

of the rating of Maori land (in all of which local government had significant

involvement), were some of the most serious breaches of the Treaty of Waitangi.3 As

Hirini Matunga has stated:a

"local government has historically violated Maori rights, not only in its neglect of the
Treaty, but in failing to accept its responsibilities under the Treaty. Through time,
Maori have developed an aversion to local authorities and have come to view the
Crown as a necessary 'backstop' for local govemment authority".

Nonetheless, local authorities have sought, particularly since the late 1970s (with the

developments in the Town and Country Planning Act 1977, the establishment of the

Waitangi Tribunal and the introduction of the Resource Management Act 1991), to

the loss of control over. reclamation, drainage or pollution of rivers. coastal and wetland areas used by
Maori as fishing and food-garhering grounds (Motunui-14/aitara Repon Wai 6, Te Whanganui-a-Oron
Report 1995 llrai55, esp. para 6.5,Pouakani Report 1993 l|rai j3 (panl5.2).Te Roroa ReportWai 38
(para 5.2.3) Mohaka River Report 1992 \l/ai I I9):

and the restructuring, with linle regard to Maori or Treary interests, of the stare and local authority
sectors during the late 1980s and early 1990s (Te lka Ilhenua - Energt Assets Report 1993 llai 212,
para 3.5).

See also A Ward (ed), IVailangi Tribunal Rangahaua Whanui Series (1997) (Vol. I) 141-142, (Vot. ll) l-
29; J Kelsey, A Question of Honour? Labour and the Treaty I 984-l 989 (1990), I 65: J Hayward, "Local
Government and Maori: Talking Treaty?", Political Science, Vol. 50. No. 2. (January 1999), 182;
J Hayward. (1995). In Search of a Treaty Parmet l4/ho, or What, is "Tlrc Crown "? PhD Thesis, Victoria
University (1995) 196-197; H Matunga, Local Covernment: A Maori Perspective, (A Report for the
Maori Consultative Group on Local Government Reform) (1989), 2.

See A Ward (ed), Waitangi Trtbunal Rangahaua l{hanui Series (1997) (Vol. I) 34-35:

"What then does a comprehensive appraisal of the historical evidence suggest are the
most serious breaches and the prejudicial effects that it is most necessary to remove?
This report would argue as follows: ... (0 The loss of ownership or control of rights in
foreshores and inland waterways is almost as important as the loss of land (if not more
so for some groups) and affected Maori everywhere. Given tlre Treaty undertaking to
respect'fisheries', and the lack of clear agreement that "waters'were being alienated
along with the land, this remains an issue to be addressed, although the Treaty of
Waitangi (Maori Fisheries) Act 1992 has addressed it in terms of commercial sea
fisheries... (g) Public works takings disproportionately imposed upon Maori land
affected most Maori communities to some degree. The areas involved were not usually
as large as those transfened through land purchasing but commonly affected important
pieccs of land, and the takings persisted after general land acquisition had largely
ceased and (h) Iszues such as rating of Maori land and the good and bad consequences
of development schemes are complex. Prejudicial effects undoubtedly occuned, but
benefits also accrued. More than most, these issues call for a case-bv-case
consideration."

As quoted in J Hayward, In Search of a Treaty Partner: Who, or What, is "The Crown"? PhD Thesis,
Victoria Univenity (1995), 197. See also R Mahuta "Refonn of Local and Regional Govemment - A
TainuiPerspective",Notebook,NewZealandGeographer (October1988),84-35.
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improve their responsiveness to Maori.' As the Waitangi Tribunal has noted with

regard to one local authority, but which might be an appropriate comment for many:6

"the flocal authority] has been responsive to Maori concems in the past. It introduced
papakainga housing to its district scheme when the concept was still new, adopted
Maori as an official language and has engaged a Maori adviser for many years. We
would not minimise the fund of goodwill that exists, for that is essential if better
understandings are to be achieved."

Prior to the general election in 1999, both the Labour and Alliance parties developed

policy positions stating that they intended to clariff the relationship between local

authorities and Maori.? The Labour Party, for instance, stated that it would encourage

Iocal authorities to develop Treaty relationships, consultation processes and

participation mechanisms with tangata whenua, although there was no mention in

their policy of the constitutional relationship between local government and the Treaty

or Maori.s

In its Statement of Policy Direction 2000 the Government stated that it expected that

the Review would result in a new statute that would clarifu local govemment's

relationship with the Treaty of Waitangi.e

See Local Govemment New Zealand, He l4/aka Taurua - Local Government and the Treaty of Waitangi
(1999): Local Govemment New Zealand. Liaison and Consultation with Tangata Whenua - A Survey of
Local Government Practice (December 1997); K Saville-Smith, BAmey and B James, Local
Government Treaty Perceptions and Responses Suney: rl Report of Findings, (Centre for Research,
Evaluation and Social Assessment Ltd, December 1999); J Drage (ed.) Empowering Communities?
Representation and Participation in New Zealand's Local Government (2002).

Waitangi Tribunal, Oralcei C laim, W ai 9.

See New Zealnd Labour Party, Labour on Local Government - Policy Document of the New Zealand
LabourParty,(Octoberl999). SeealsoAlliancePafiy.AlliancePolicyonLocalGovernment(1999).

See New Zealand Labour Pany, Labour on Local Government - Policy Document of the New Zealand
Labour Party, (October 1999). See also Alliance Party, Alliance Policy on Local Government (1999).

See Department of Intemal Affairs, Statement of Policy Direction for Review of Local Government Ac!,
(November 2000), 2. See also Report to the Cabinet Economic Development Comminee, Policy
Framework for Loeal Government and Review of the Local Government lct (DEV (00) 40), 24 July
2000; Minute of the Cabinet Economic Development Committee (DEV (00) M 17D),26 July 2000; and
Cabinet Minute confirming the Economic Development Committee Minute (CAB (00) M 25l1C). It is
worth noting the vague nature of the Trea$ policy objective for the Review, which, as stated above, was
simply to "clarify local govemment's relationship with the Treatv of Waitangi". This objective was later
criticised as appearing to "merely perpetuate the status quo and fall far short of an effective commitment
to advance future prospects for Maori development within a local and regional context." It was suggested
that the policy objective be changed to the following: "Provide effective statutory measures to enable
local govemment to give effect to [the principles ofl the Treaty of Waitangi." See Lake Taupo Forest
Trust and Lake Rotoaira Forest Trust" Submission on the Review of the Local Government Act 1974
(August 2001), l-2.
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This chapter seeks to explore whether the Local Government Act 2002 has, in fact,

clarified local govemment's relationship with the Treaty of Waitangi. First, it

examines the local govemment reforms of both the 1980s under the Labour

Government and 1990s under the Labour/Alliance Government. Second, it examines

a range of views held by commentators about the nature of the Maori, Treaty of

Waitangi and local govemment relationship. Finally, the chapter examines the

relevant sections of the Local Government Act 2002 in an effort to draw conclusions

about whether the Act has clarified local govemment's relationship with the Treaty of

Waitangi.

7.2 Local Government Reforms and the Treaty of Waitangi

Although local government was established in New Zealand soon after the Treaty of

Waitangi was signed and has over the intervening years been reformed several times,

developments to encourage local authorities to address Maori concerns and the Treaty

of Waitangi really only began after Maori urbanisation in the 1970s.r0

Along with general developments in Treaty issues at this time, it was the

establishment of the Waitangi Tribunal in 1975 and changes to the Town and Country

Planning Act 1977 that, in particular, provided prominence for Treaty issues within

the local government sector.ll Indeed, as one commentator has noted: o'the

importance of the Treaty of Waitangi Act 1975 in establishing the Waitangi Tribunal

and in revitalising the spirit and principles of the Treaty of Waitangi 1840 cannot be

overstated."l2

See K Palmsr. Local Governmenl Law in New Zealand (1993,2'd Ed) l-12. See also A Heam, Review of
the Town and Country Planning Act 1977, (August 1987), 160-163.

Although s. 3(l)(g), Town and Country Planning Acl 1977, required local govemment to recognise
Maori values, it made no reference to the Trealv of Waitangi itself. Further amendments took place in
1987 when local authorities were directed to acknowledge Maori values in resource management
decision-making by allowing for Maori traditional and cultural uses, including fishing grounds (section
33 2A). See K Robinson,The Law ofTown andCountry Planning(1981,3rd Ed).

K Pafmer, Local Government Law in New Zeahnd (1993,2nd Ed) 96. See also Kawharu (ed), Ifaitangi:
Maori and Pal<eha Perspectives of the Treaty of llaitangi (1989). Also Suuon. "The Treaty of Waitangi
Today" (1981) 1l VUWLR l7; K Palmer, "Law, Land and Maori Issues" (1988) 3 Canta LR 322.
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This Section of the Chapter examines the local govemment reforms of both the 1980s

under the Labour Government and 1990s under the LabodAlliance Government and,

in particular, the key policy measures that led to the passing of the Local Government

Act 2002.

7.2.1 Reform under the 4Ih Labour Government (1984-1989)

One of the most important periods of local govemment reform occurred during the

second term of the 4th Labour government. The terms of reference required that the

relationship between Maori and local government be an essential element of the

reform.l3

In addition to the reform of local govemment, per se,the 4fr Labour Government also

undertook reform of New Zealand's resource management legislation. In People,

Environment, and Decision-Making: the Government's Proposals for Resource

Management Law Reform, the government stated that: "The principles of the Treaty

of Waitangi form an important component for the decisions made in this review. The

new Resource Management Planning Act will provide for more involvement of iwi

authorities in resource management, and for the protection of Maori cultural and

spiritual values associated with the environment."l4

While the details of the local government and resource management reforms have

been covered extensively by other commentators, it is worth noting here some of the

SeeJKelsey, A Questionof Honour? LabourandtheTreaty 1984-1989, (1990). 162-163.

The reforms had two work programmes. The Local Government Commission was tasked with devising
a new strearnlined local government structure in time for the 1989 local authoriry elections, while an
officials group was to draft a Local Govemment Reform Bill that would set out the new functions.
powers. funding and accountability of local govemment as well as 'the implications of the Treaty of
Waitangi'. A Discussion Paper produced in February 1988 identified three guiding principles for the
Local Government Reform Bill: the importance of efficienl effective and responsive local govemment;
the need for it to relate to other reviews to produce a coherent policy framework; and the Treaty of
Waitangi.

SeeJKelsey"l QuestionofHonour? LabourandtheTreaty 1984-1989,(1990),162-163 and 167.

People, Environment, and Decision-Making: the Government's Proposals for Resource Management
Law Reform (December 1988), 3. It is also important to note here that these reforms occurred at the time
of New Zealand Maori Council v. AftorneyGeneral (Lands Case) [98fl I NZLR 641 - the seminal
decision at that time conceming the Treaty of Waitangi.
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key elements.ls Overall, the reforms produced a considerable range of ideas about

how the authority (or kawanatanga) exercised by local government on behalf of

central government (or the Crown) might relate to the rangatiratanga exercised by

Maori. Several grcups of suggestions about how the Crown might provide for its

Treaty obligations with regard to local goverunent can be discerned from these ideas:

. A Parallel System of Maori Authorities

Equal sharing of political power between Maori and Pakeha on local

authorities, power being granted to Maori to regulate local resource use,

local Maori self government, a parallel Maori Local Government

Commission, or Maori Parliamentary Commissioner tbr Local

Government.

For a discussion of these reforms, see J. Kelsey, A Question of Honour- Labour and the Treaty; G Bush
"Throwing Down aChallenge", Local Government (May 1989); C. Cheyne and P. Rikys, "The Maori
Role", Local Government (July 1989); T Potaka, "A Treaty Agendum for Local Govemment". 29
|'UWLR (1999), I l4-l l5; G Bush. 'The Historic Reorganisation of Local Govemment' in J Boston and
M Hofland (ed), The Fourth Labour Government: Politics and Policies in New Zealand (1990),233; R
Mahut4 "Reform of Local and Regional Government - A Tainui Perspective", Notebook, New Zealand
Geographer, October 1988,84-85; "Report of tlre Hui on Maori Participation in Local Govemment" (l-3
March 1989). In the New Zealand Geographer. Mahuta argues that there were several iszues which the
Tainui Trust Board felt had to be addressed in the reforms:

Representation. How do we overcome the preponderance of white middle-aged males on
local authorities (especially the rural ones). lncluded here is the difficult question of
providing for Maori representation through Maori decision-making processes rather than
an electoral system.

- The Eradication of Puernalism.
- The Eradication of Tokenism
- Affirmative Action to increase Maaori presence at all staffing levels (especially in

planning and in community services and development).
- The raising of consciousness over multicultural issues for all employees.
- The determination ofthose areas where the Maaori perspective shall prevail.
- The funding of Maaori Authorities for effective participation.
- The provision of legislation to require that local authorities comply with the decisions of

the Waitangi Tribunal.
- Provision in the Local Government Act requiring local authorities to act in ways that are

consistent with the Treaty of Waitangi.
- The choice of appropriate boundaries. The tribal boundaries which applied up to the time

of the Treaty continue to make a good deal more sense to Maaori people ttran the current
administrative boundaries that have arisen through the odd circumstances of the last 150
years. Since the rationalisation of boundaries must be part of the programme of reform,
this Trust Board. and we suspect Maaori people in general. would wish to explore the
possibility of Feater convergence with Maaori traditional divisions."
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. Recognition of the Treaty

Legislative recognition of the Treaty of Waitangi as a basis for local

government decision-making.

. Representation

The establishment of Maori Committees (with Councillors and appointed

Maori members) to 'foster understanding of Maori/Treaty concerns';

(Maori nominees on important Council Committees (such as planning or

resource management); special representation for Maori (such as Maori

constifuencies or wards); anci encouragement for Maori to stand for

election.

' Recognition of Maori Values

Maori staff recruitment and equal employment policies; Maori advisers on

tikanga Maori; and codes of practice and/or standing orders which

acknowledged Maori customs and language.

Following what might be described as a 'breakdown' in the way in which Treaty

issues were being developed within the local govemment reform process, the final

Local Government Amendmenl Act No2) 1989, which reformed local government

functions, powers, funding and accountability, did not in the end, provide for any

obligations under the Treaty of Waitangi.l6 One commentator argues that it cannot

In addition to the Treaty being considered in the overall reform process, the govemment also noted Maori
and Treaty issues as part of its specific consideration of the proposal to inhoduce a power of general
comp€tence. In its 1987 Discussion Paper, Towards a Power of General Competence for Local
Government in New Zeahnd, the govemment asked how the grant of a power of general competence might
affect the rights and interests of ttre Maori community? The Discussion Paper noted the early steps being
made to incorporate Treaty provisions in legislation, including the Town and Country Planning Act 1977.
It also observed that the first three reports of the Waitangi Tribunal, on the Waitara River. the Kaituna
River and the Manukau Harbour, concemed the activities of numerous local and special-purpose
authorities. The Discussion Paper argued that "... although local authorities were not parties to the
Treaty, they owe their legal powers to the Crown, which was a party !o it." See Department of lntemal
Affain, Towards a Power of General Competence for Local Government in New Zealand - A Discussion
Paper, (December 1987), 67 . Ttre Discussion Paper also maintained at pages 67 nd 2l-22 that:

"... there may be an argument that throws doubt on local govemment's obligations
because of the extent to which local government and the Crown are separate entities.
This may also have to be remedied by statute. This would be even more necessary if

l6
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have been an accidental oversight that the 1989 restructuring legislation failed to

mention the Treaty of Waitangi or Maori.lT Although the government did prepare a

Bill in October 1989 which provided for iwi authorities to appoint Maori advisory

committees that would be consulted by regional and local authorities on matters

concerning Maori and that could make recommendations to these authorities on their

own initiative, that Bill was never passed into law.18

Despite the fact that the 1989 local government reforms did not in the end address 'the

implications of the Treaty of Waitangi' for local government, these were tackled more

thoroughly (albeit for a more narrow set of obligations) in the reform of resource

management legislation. The Resource Management Act l99I was finally enacted

into law turder a National Government and incorporated an obligation to take into

account the principles of the Treaty of Waitangi in section 8.

Nonetheless, the amalgamation of local authorities in 1989 and the reform of resource

management law did create a very different local government environment regarding

the Treaty and Maori. Arguably both the local government reforms and the Resource

Management Act 1991 transferred, amongst other things, aspects of central

[a power of general competence] is enacted, partly because [a power of general
competence] would have the effect of enhancing the identity of local govemment as
distinct from the Crown and partly because with wider power there is greater scope for
local govemment to act against the Treaty. One way would be via a statement of
purpose [acknowledging the principles of the Treaty of Waitangi] that could be
included in a [power ofgeneral competence] enactrnent ...".

The Discussion Paper noted further the principle of local autonomy inherent in a power of general
competence (at page 68) and argued that:

"... beyond certain specific requirements on such matters as noted above. and beyond
broad directives to recognise the Maori community and its own institutions and to
work for good race relations, local government under a [power ofgeneral competence]
should be saddled with a minimum of specific requirements regarding bi-culturalism.
The imposition of a detailed national rcquirement for bi-culturalism would contradict
the principle of local autonomy expressed in [a power of general competence].
Circumstances and community values, both Maori and non-Maori, vary considerably
from one part of the coun-ry- to another."

Despite reflection on Maori/Treaty issues in the govemment's 1987 Discussion Paper, as noted above,
when finally considering whether to adopt a power of general competence in December 1989, Cabinet
was not presented with any assessment of the implications forMaori orthe Treaty (see Report to the
Cabinet Committee on Reform of Local Govemment and Resource \itmrgement Statutes, 7 December
r989).

G Bush (1995), Local Government and Politics in New Zealand (1995,2nd Ed).

Local Government Amendment Bill No. 8) I989.IE
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govenrment's (or the Crown's) authority to local authorities. One commentator has

argued that *the reforms redefined the Crown Treaty parbrer in a way which had

serious implications for the Maori Treaty partner similar to those suffered by Maori

following earlier evolution of the Crown after the signing of the Treaty of Waitangi in

1g40".le

The Resource Manogement Act 1991 established new requirements for Maori input

into resource management planning and decision-making. Following passage of the

Act a number of publications were released by central govemment agencies providing

guidelines for how both Maori and local authorities might interact in terms of their

new relationship under the Act.20 Throughout the 1990's the Courts were also

defining what was required in terms of these relationships.2l

Moreover, the Treaty settlement process of the 1990s resulted in several significant

settlements between Maori and the Crown that have been important in terms of local

resource ownership and management and have, along with the introduction of the

Mixed Member Proportional (I4fvIP) electoral system, elevated Maori political

standing, their Treaty rights and their stake-holding interest in local political and

economic iszues. Accordine to one cofirmentator:z2

"This development further emphasises the need for local government to acknowledge
and accommodate the Maori voice within regional resource management. This is
encouraging Maori to move beyond consultation and engage in active participation in
the management of resources.

J Hayward. In Search of a Treaty Partner: Who, or WhaL is "The Crown"? PhD thesis, Victoria
University (1995), 196.

See, for example, Ministry for the Environmenl Resource Management Consultation with Tangata
Whenua (l991): Ministry for the Environment, Kra Matiratira: A Guide for Maori (1992); Parliamentary
Commissioner for the Environment" Proposed Guidelinesfor Local Authority Consultation with Tangata
I|henua (1992); Te Puni Kokiri, A Guide for Departments on Consultation with ft,i (1993); and
D Crengle, Taking Into Account the Principles of the Treat-v of Waitangi, An Analysis of Section 8 of the
Resource Management Act I 99 I (1993).

See Haddon v Auekland Regional Council [994] NZRMA 49, Gill v Rororua District Council (lgg3) 2
NZRMA 605, Ngatiwai Trust Board v Whangorei DC ll994J NZRMA 269. Arrigato Investments
Limited and Eversong Enterprises Limited v Rodney District Council (Decision No. M.126i60,
unreported).

See J Hayward, "LocBl Govemment and Maori: Talking Treaty?", Political Science, Vol. 50, No. 2,
(January 1999), 188-189.
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7.2.2 Policy Development under the Labour/Alliance Government (1999-2002)

In 1999, the new LabouriAlliance Government began with a focus on improving

governmental responses to Maori and Treaty issues.23 Both the Labour and Alliance

parties had signalled an intention to address the relationship between local authorities

and Maori.to Sandra Lee, the deputy leader of the Alliance Party and leader of the

Mana Motuhake Party was appointed Minister of Local Govemment and also

Associate Minister of Maori Affairs. In a number of her early speeches as Minister of

Local Government, Sandra Lee signalled an intention to combine her focus on Maori

issues with that of her Local Government portfolio.2s But these initial speeches also

It rnight be noted that this rvas partly as a result ofa significant shift in lvlaori electoral support to Labour
away fi'om the New Zealmd First parry.

See New Zealand Labour Parly. Labour on Local Govetnment - Policy Document of the New Zealand
Labour Party, (October 1999). which provided that:

"Labour believes that effective tangata whenua involvement in local govemment and its
decision making is an important step to strengthening the Treatv relationship. In 1998 only 5.5
per cent of elected councillors were Maori and there are no provisions in legislation which
allow for specific Maori seats on local authorities to be created. Labour believes communities
should have the rightlo €nsure tangatawhenua representation on their local authorities if that
is their wish. Labour believes that effective tangata whenua involvement in local govemrnent
and its decision-making is also important to improve local govemment responses to issues
aflecting tangata whenua Labour will:

,/ encourage local authorities to develop aTreaty relationship and consultation processes
with tangata whenu4 including the establishment of Maori sanding committeesl

,/ encourage local hapu, runanga and other tangara whenua authorities to participate in local
district planning;

{ amend Local Govemment legislation to provide for more flexible voting systems which
encour€e tangata whenua participation in local govemment;

,/ insert specific provisions allowing local authorities to create Maori constituencies if that
is the wish of their residents."

See also Alliance Pfi, Alliance Policy on Local Government, (1999). The provisions on Maori
communities provided that:

"Local govemment legislation will be amended to ensure that local authorities include tangata
whenua in their decision making processes in ways which suit local communities, and will
ensure that there is provision for adequate rcsources to meet this purpose."

Hon S Lee, Minister of Local Government, Ke,vnote Address to Local Government Communications
Conference (30 March 2000); Speech to Labour Local Government Sector Council (12 May 2000).
Overall, these early speeches from the Minister indicated thal she was seeking to develop a position
where :

the Crown as legislator of the rules for local govemment would provide for its obligations
under the T*uty;

local authorities would be given proper legislative guidance as to what the Crown expects of
them in terms of acting consistently with the Treaty; and
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indicated that the Minister and Cabinet had only the broadest understanding of what

this entailed.26

7.2.2.1 The Statement of Policy Direction November 2000

In September 2000, Cabinet considered three Papers concerning the review of the

Local Government Act 1974 that formed the basis of the Statement of Policv Direction

2000.27

The first of these Cabinet Papers, Purpose and Principles, noted the absence of any

previous substantive engagement by the Crown with Maori about the relationship of

the Treaty and local government and proposed that a consultation programme be

undertaken with Maori to elicit their views.28 This decision, in effect, separated

' Maori would be given a clear basis for dealing with local authorities which appropriately
acknowledged the Treaty.

It is worth noting that little of the Minister's speech to the Local Govemment Conference in July 2000
focused on Treaty issues. Nonetheless, the Minister did confirm that one of the four elements of the
Govemment's strategic direction for local govemment was to "clariS local govemment's relationship
with the Treaty of Waitangi" and thereby "provide a sustainable future basis for engagement by Maori
with the system of local govemmenf'. The Govemment's strategic direction had been earlier confirmed
in a Cabinet Minute. See Report to the Cabinet Economic Development Committee. Policy Framework
for Local Government and Review of the Local Covernment Act (DEV (00) 40), 24 July 2000; Minute of
the Cabinet Economic Development Committee (DEV (00) M 1712.26 July 2000; and Cabinet Minure
confirming the Economic Development Committee Minute (CAB (00) M 25/lC.

See Report to the Cabinet Economic Development Committee, Review of the Local Govemment Act:
Paper One: Ptrrpose and Principles (DEV (00) 54): Report to the Cabinet Economic Development
Committee, Review of the Local Government Act: Paper Two: Defning the Activities of Local
Government (DEV (00) 55); Report to the Cabinet Economic Development Committee, Review of the
Local Government Act: Paper Tlree: Powers, Accountability, Govemance and Funding (DEV (00) 56).

The first of the three Cabinet Papers on the Purposes and Principles of Local Govemment noted that a
separate report was to be made to Cabinet conceming 'Closing the Gaps, Local Authorities and the
Treatv of Waitangi' in October 2000. This report was intended to highlight what was described as "the
absence of any previous substantive engagement by the Crown with Maori about the relationship of the
Trcaty and local government." See Report o the Cabinet Economic Development Committee, Review of
lhe Local Govemment Act: Paper One: Purpose and Principles (DEV (00) 54), 5 (para- 2l). It was
proposed that around of consultation with Maori take place that would elicit views on: the relationship
of lhe Treaty to local govemment; tlre proposed policy framework; the exploration of options of more
detailed interest to Maori (such as the rating of Maori land and possible measures to increase Maori
participation in local govemment). See Report to the Cabinet Economic Development Committee,
Review of the Local Govemment Act: Paper One: Purpose and Principles (DEV (00) 5a), 5 (para. 2l).
This proposal for an October Cabinet Paper on these issues was, however, zubsequently postponed.
In$ead, officials were directed to report to the Cabinet Policy Committee on "the relationship between
local govemment and Maori, and the role of local govemment in giving effect to the Crown's
responsibilities under the Treaty of Waitangi (including policy options and recommendations for an
appropriate pnlcess for consultation with Maori) by 3l March 2001." See Report to the Cabinet Policy
Committeq Review of the Local Govemment Act: Direetions Documentfor Release at the Forum (POL
(00) 145),3 (para. h).
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consideration of Maori and Treaty issues into a parallel stream of policy work.2e The

Purpose and Principles Paper also cautioned that:30

For instance, in February 2001, Cabinet received a Paper titled Local Gotternment Act Review: Ke.v
Relationship .Lrsaes that sought initial decisions with respect to the structure of relationships between
local govemment and central government. See Report to the Cabinet Policy Committee. Local
Government Act Review: Key Relationship Issues (POL (01) l0), 27February 2001. The Paper noted
that ofticjals were due to report to Cabinet by March 2001 on the relationship between local govemment
and Maori. and the role of local government in giving effect to the Crown's responsibilities under the
Treatv of Waitangi. Accordingly. the Paper did not seek to address these issues in the context of the key
relationship issues it was focused on. [n a separate comment in the Cabinet Paper, Te Puni Kokiri stated
that it had:

"... significant concems that this paper is progressing without considering or
addressing ttte nature and extent of local goverffnents' relationship to the Treat). of
Waitangi. The structure of the relationship between local and central govemment is a
platform for identifuing Treaty issues and in not doing so the work is incomplete.
There are significant risks that flow from the uncertainty that will be created by not
addressing Treaty matters. It is considered that the risk extends hoth to the Crown
relationship with Maori in undertaking the review and to local govemment who have
indicated the need for certainry on this matter."

Despite these concerns being raised in the February 2001 Cabinet Paper Local Government,4cl Review:
Key Relationship Issues. two further Cabinet Papers, one on General Empowerment of Local Authorities
and another on Reorganisation and Central Government lnterventions in Local Govemment went to
Cabinet for decisions in April 2001 prior to any discussion on Maori/Treaty issues. See Report to the
Cabinet Economic Development Committee, Review of the Local Government Act: General
Empowerment of Local Authorities, (DEV (01) 4), 27 March 2001; Minute of the Cabinet Economic
Development Committee (DEV Min (01) 3/l) and Cabinet Minute confirming the Economic
Development Committee Minute (CAB Min (01) l0/la). See also Report to the Cabinet Economic
Development Committee, Review of the Local Government Act: Reorganisation and Central
Government lnterventions in Local Government, (DEV (01) 16), 9 April 2001: Minute of the Cabinet
Economic Development Committee (DEV Min (01) 5/3), and Cabinet Minute confirming the Economic
Development Committee Minute (CAB Min (01) 1213).

In addition, in late November 1999, Cabinet considered a Paper seeking agireement to a timetable for tlre
Review of the Local Govemment Act and the Terms of Reference and timetable for the Review of Locat
Covemment Funding Powers. See Report to the Cabinet Economic Development Committee, Reviews of
the Local Government Act and Funding Powers (DEV (00) 72), 20 November 2000. In essence, Cabinet
agreed to split the review of Local Government Funding Powers into rwo parts to enable more difficult
issues to be considered as part of the later review of the Local Govemment Act. lt was agreed that
policy work on funding powers and mechanisms for funding were to continue on their previously agreed
timetable, with plans for legislation to be introduced in May 2001 without any further public
consultation. In addition, it was agreed that the decision-making processes relating to funding would be
incorporated into the Review of the Local Govemment Act, with public consultation to take place in
May-August 2001 and legislation to be introduced before December 2001. In a separate comment in the
Cabinet Paper, Te Puni Kokiri wamed that the approach being taken to the Local Govemment Funding
Powers review might be perceived as an inadequate response to the Maori/Treat;r issues raised by the
review and coul{ lead to furttrer claims being lodged with the Waitangi Tribunal. See Report to the
Cabinet Economic Development Committee, Reviews of the Local Government Act and Funding Powers
(DEV (00) 72), 20 November 2000, I and 4. Te Puni Kokiri argued that: "Siphoning substantive matters
out of the Funding Powers Review and incorporating them into the Local Govemment Act Review and
puning the Funding Powers Review onto a different time frame without any consultation places a real
risk to the review of the Local Govemment Act Maori may be unwilling to engage if they know
decisions have been made in relation to a matter that goes to the heart of local govemment, its ability to
tax. This may lead to further claims being lodged with the Waitangi Tribunal. Te Puni Kokiri considers
that while there has been limited consultation with Maori regarding issue identification there has been no
consultation on hnding solutions or analysis of Treaty implications. Therefore it is inappropriate to
restrict the scope of the review as the Govemment is not adequately informed or in a position to address
issues of concem in relation to the rating of Maori land."

See Report to the Cabinet Economic Development Committee, Review of the Local Government Act:
Paper One: Purpose and Principles (DEV (00) 54), 5.
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"There is a strong Maori view that the location of powers and responsibilities with
local, rather than central, govemment does not extinguish either the Crown's
obligations under the Treafy, or its responsibility to provide redress where these are not
upheld. If Government accepts this view, the legislation for local government will need
to include provisions intended to give effect to the Crown's Treaty obligations."

In late October 2000, Cabinet considered a further Paper entitled: Review of the Local

Government Act: Directions Documentfor Release at the Forum, which outlined the

policy basis for t}re Statement of Poticy Direction 2000.3t This Cabinet Paper

proposed that the following statement be included in the Statement of Policy Direction

2000:32

"A review of the Local Government Act necessarily involves consideration of the
relationship between local govemment and Maori, and the role of local government in
giving effect to the Crown's responsibilities under the Treaty of Waitangi. The
Govemment has not at this stage formed a firm view on what any such relationship or
role should be, or whether, and if so how, new legislation should express these. The
process of carrying out the review will involve consultation, both with Maori and with
the general public on these matters. This will be carried out as part of the full public
consultation on the proposed contents of a new Local Government Act during 2001."

However, following input from the Department of Prime Minister and Cabinet as well

as concerns raised by Treasury, the position outlined in the Statement of Policy

Direction 2000 steercd clear from any firm commitment and instead stated that:33

"12. The revision of the LGA provides an opportunity to consider the relationship
between local government and Maori. Local Govemment New Zealand has sought
guidance from central govemment on this relationship and any Treaty of Waitangi
related issues. The process of carrying out the review will involve consultation on

It is worth noting that despite this waming. no further consideration was given in Papers 2 or 3 as to how
the Crown's obligations might be incorporated into the new Local Govemment Acq although there was
an expectation that this would be considered in a parallel treaty-based policy process. This divergence of
treaty-based policy analysis into a parallel process was unforhrnate, particularly, as will be noted later,
the two separate poliry processes did not substantially @nverge again. In addition, despite Cabinet
agreeing that central government oflicials should engage local govemment officials in the co-operative
development of policy concerning the review of the Local Government Acl this did not extend to
engaging local government officials in the parallel neaty-based policy process.

See Report to the Cabinet Policy Committee, Revbw of the Local Government Act: Directtons Document
for Release at the Forum (POL (00) 145).

See Report to the Cabinet Policy Committee. Review of the Local Government Act: Directions Document
for Release at the Forum (POL (00) 145).

Departnent of Internal Affairs, Statement of Poliqt Direction for Review of Local Government Act 1974
(November 2000), 3.
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these matters. This will be part of the consultation on the proposed contents of a new
LGA during 2001.'

Several submissions were received by the Department of Internal Affairs on the

Statement of Policy Direction 2000 from Maori with one arguing that local authorities

should be required to share power with Maori, increase the role of Maori in decision-

making and be more accountable to Maori.3a

7.2.2.2 The Mav 2001 Cabinet Papers

In May 2A07, Cabinet received a suite of l0 Papers as a basis for making decisions

concerning the release of the Consultation Document 2001. Two of these Papers

considered Maori/Treaty issues.35 The first, titled, Enhancing Maori Representation

on Local Governmenl considered policy initiatives for increasing Maori representation

in local government and advanced five options.36 The second, titled Recognition of
Maori Interests and Treaty of Waitangi noted a range of possible options that could be

Submissions were rcceived from Nga Potiki Hapu and Nga Potiki Resource Management Unit,
Palmerston North City Council, Community Services Council, Waitakere City Council, Auckland City
Council, Alcohol Healthwatch, Far North Disfict Council as well as three individuals.

While some of the submitters agreed with the overall direction being taken by the Review. others had
reservations. There appears to be at least one submission made by an identified Maori submitter. The
Nga Potiki Resource Unit argued that local authorities should not be granted wider functions or powers,
but instead be rcquired to: share power with Maori in recognition of Tino Rangatiratanga; increase the
role for Maori in decision-making; and be more accountable to Maori. See Nga Potiki Hapu and Nga
Potiki Resource Management UniE Subml'ssrb n on the Statement of Policy Direction 2000 (2000).

See Report to the Cabinet Policy Committee, Reviqw of the Local Government Act: Enhancing Maori
Representation on Local Government (POL (01) I I I ). | 8 May 2001; and Minute of the Cabinet Policy
Committee (POL Min (01) l2l2l.

These included:

. no change (councils continue to rely on existing mechanisms);

' encouraging councils to explore (councils would be encouraged to explore mechanisms for
enhancing Maori participation and representation);

' demonstration of consideration of issues (councils would be required to demonstrate consideration
of enhancing Maori participation and representation and report to their local community);

' facilitative approach (Maori would be rccognised as a special community of interest that needs to be
taken into account during the triennial review process of wards and boundaries):

' providing for representation (councils muld be required to provide for Maori representation).

As an altemative to making any firm decisions, Cabinet was invited, in the soon to be released
Consultation Docttment, o simply identify the principle of enhancing Maori representation in local
govemment and call for comment and responses on this generally.
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considered for generically referencing Maori interests and/or the Treaty of Waitangi"

but also wamed that detailed prescription of a Treaty relationship could be seen as

contrary to the more empowering direction of the Review. The Paper argued that the

Review would be seen as incomplete without a clear articulation of the Government's

position on these issues.38 As an alternative to making any firm decisions, Cabinet

was invited, in the soon to be released Constiltation Document 2001, to reference

Maori interests and/or the Treaty of Waitangi in the document for comment without

options and then to invite discussion. Cabinet decided to accept this softer option.3e

7.2.2.3 The Consultation Document 2001

Pan Two of the Consultation Document 2001 dealt with issues related to Maori, the

Treaty of Waitangi and Local Government. It discussed in general terms the existing

See Reportto the Cabinet Policy Commitlee, Review of the Local Government Act: Recognition of Maori
Interests and Treat.v of Waitangi (POL (01) ll3), 2l May 2001: and Minute of the Cabinet Policy
Committee (POL Min (01) 12/20. These options included:

. no change (no explicit Maori interests or Treaty reference);

. the inclusion of an overarching Treaty provision;

' the inclusion of a generic Treaty provision linked only to the discretionary activities of local
govemment:

. the inclusion of a "rymbolic"/operationalised Treaty provision: or

. the inclusion of a Maori interests provision.

See Report to the Cabinet Policy Committee, Review of the Local Government Act: Recognition olMaori
Interests and Treatlt of l(ailangi (POL (01 ) I l3), 2l May 2001, 3.

The Paper noted that one of the options for generically refercncing Maori interests and/or the Treaty of
Waitangi was to include a Treaty provision linked only to the discaetionary activities of local
govemment (or those activities to which a power of general competence might apply). The Paper stated
that:

"The provision could only be invoked when councils used their 'empowering' provisions to
undertake activities that werc not currently specified in the LGA or any other specific pieces of
legislation (mandatory provisions would be subject to both the specific provisions and,/or
specific pieces oflegislation). This option could also be supported by specific provisions in tlre
new LGA around particular activities and actions carried out by local authorities."

The Paper argued that the advantages of this option were that it could ensure that there would be no
overlap with Treaty provisions in other Acts which impact on local govemment and that all activities of
local govemment would be covered, whether or not they were specified in legislation. On the other
hand, the Paper argued that the disadvantages of this option were that in practice it might act as a barrier
to councils using their discretionary powers. The Paper furttrer argued that the imprecision of the
provision would lead to litigation that could result in costs through delays in decision-making and ttrat
applying the provision only to disoetionary activities would be legally complex as there would be
different legislative requirements in place for diffsrent circumstances. See Report to the Cabinet Policy
Committee, Review of the Local Government Act: Recognition of Maori Interests and Treaty of l(aitangi
(POL (01) I l3),2l May 2001, 5.
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Iocal government statutory obligations with regard to the Treaty as well as the Treaty

settlement process and the system of local government. The Consultation Document

2001 also discussed ways in which local government could work more closely with

Maori and the question of Maori representation on local authorities. It invited

submissions on the question of whether there was a relationship between local

government and the Treaty of Waitangi, the nature and extent of that relationship, any

barriers to Maori involvement in local government as well as any suggestions for

enhancing and encouraging Maori participation and representation.a0

A significant number of submissions made to the Consultation Document 2001

addressed these questions including both Maori as well as non-Maori subminers.at Of

particular significance was the submission made by Local Government

New Zealand.42 ln addition. the Government held nineteen regional consultation hui

DeparEnent of lntemal Affairs, Consultation Document - Review of the Local Government Act, (lune
200 l ). 33-36.

The Department of lnternal Affain advised that 6l submissions were received from Maori organisations
and 25 from individuals identiffing themselves as Maori. See Report to the Cabinet Policy Committee,
Review of tlrc Local Government Act: Paper I Process Issues and Report on Consultation (POL (01)
264). I October200l,3.

See, in particular, submissions from the Hauraki Maori Trust Boud, Hauraki Maori Trust Board,
Submission on the Review of the Local Govemment Act (30 August 2001), the Ngati Whatua o Orakei
Maori Tntst Board, Local Government Act Review - Submission to the Consuhation Proposals (August
2001), the Te Arawa Maori Trust Board. SaDzission (August 2001), Te Ngai Tuahuriri Runanga Inc,
Submission (29 August 2001), the Whakatohea Maori Trust Board, Sabzjssion on the Review of the
Local Govemment Act Cowukation Document (Augus 2001), Ngati Kahungunu lwi, Submission on
behalf of Ngati Kahungunu iwi Incorporated in respect of Review of the Local Government Act -
Consultation Document (30 August 2001), Lake Taupo Forest Trust and Lake Rotoaira Forest TrusL
Submission on the Review af the Local Govemment Act 1974 (August 2001), Lloyd Harden, Manager,
Matai Consultaney" Submission Pertaining to the Review of the Local Government Act (18 August
2001), Auckland New Ventures Inc/Te Amorangi o Tamaki, Local Government Act Review -
Submission to the Consultation Proposals (August 2001) and the Federation of Maori Authorities Inc,
Submission of Federation of Maori Authorities Inc - Review of the Local Government Act 1974 (August
200 r ).

Local Govemment NewZealand, SlDmr'ssion on the Local Gavernment Act 1974 Consukation
Dacument Q00l). ln developing its submission Local Govemment New Zealand sought the views of its
Maori advisory committee, Nga Matakokiri Maori, which undertook a consultative process with Maori
local govemment elected members and officers. Local Govemment New Zealand also held regional hui
for Maori on lhe around review in Rotorua" Dargaville, Palmerston North and Christchurch attended by
around 200 people. The rcsults of both sets of consultation informed the Local Government
New Zealand submission. In order to ascertain the views of the local govemment sector, Local
Govemment New Zealand prepared an options pap€r on the questions raised in the conzultation
documenl This paper offered councils four options for comment. These were: (l) Nga Matakokiri
Maori's proposed Treaty of Waitangi Framework; (2) the status quo: (3) specified Treaty of Waitangi
obligations; and (4) an overarching Treaty of Waitangi obligation. Local Govemment New Zealand
noted that responses to this paper reflected a wide diversity of views held by councils with the majority
of responses supporting option three - specified Treaty of Waitangi obligations. This option formed the
basis for the LCNZ submission. See Local Government New Zealand. Submission on the Local
Government Act 1974 Consultation Document, (August 2001) 4548. See also the special consultation
paper prepared by Local Govemment New Zealand Community Strategies - mechanisms to define roles
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for Maori around the country in July and August 2001 that focused on iszues related

to Maori, the Treaty of Waitangi and Local Govemment. As noted in the Cabinet

Paper that reported back on the Consultation Document 2001 , the main themes from

the consultation were: a mixed response, with a tendency to polarise, about the nafure

of the relationship between local government and the Treaty; support from Maori and

a majority of councils for quantifiable and practical guidance on how the Treaty could

be implemented at the local level; and general acceptance from councils that the new

Act should not allow local authorities to act in a manner inconsistent with the

Crown' s Treaty responsibilities.as

7.2.2.4 October 2001 Cabinet Papers

Following analysis of the submissions received on the Consultation Document 2001,

Cabinet considered a suite of 8 Papers in October 2001 that completed the policy

phase of the review. Paper Seven considered the relationship between the Treaty of

Waitangi and local government as well as mechanisms for enhancing Maori

representation and participation.oo In particular, Cabinet was asked to consider four

options for achieving these objectives:

(1) No Change

This option suggested that there be no explicit reference to the Treaty in the proposed

new Local Government Act, but instead it be left to the discretion of councils to

detennine how they might respond to Maori concerns. The Paper did, however, note

and functions of territorial and regional councils and government departments and The Treaty of
Waitangi and its relationship to Local Government, (August 2001).

See Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 7; TreaU of
Waitangi and Local Govemment (POL (01) 270), I October 2001: Minutc of the Cabinet Policy
Committee (POL Min (01) 26117. See also Report to ttre Cabinet Policy Committee, Review of the Local
Government Act: Paper I Process Issues and Report on Consuhation (POL (01) 264), I Ocober 2001,
7. In addition, see Department of Intemal Affairs, Review of the Local Goyernment Act - Synopsis and
Analysis of Subnissions (Oc.tober 2001).

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 7; Treaty of Waitangi
andLocalGovernment (POL(01)270), I October2001; Minuteof theCabinetPolicyCommittee(POL
Min (01) 26117. See also, by way of comparison. Cabinet Papers prepared for the New Zealand Public
Health and Disabilify Bill released by the Minister of Health in 2000.
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that best practice guidelines could be developed to assist councils in achieving these

objectives.a5

The Paper zuggested that this approach would not be supported by Maori or local

goverrment because it would not mitigate or avoid the issues arising from a lack of

defrnition concerning the relationship between local government and the Treaty and

nor would it assist in achieving the government's overall policy goals.a6

(2) An Overarching Treaty Clause

This option suggested that an overarching Treaty provision be included in the new

legislation with the support of best practice guidelines. The Paper noted, by way of

example, section 8 of the Resource Management Act IggI.47

Report to the Cabinet Policy Commitlee. Review of Local Government Act: Paper 7: Treaty of lilaitangi
and Local Governrnent (POL (01) 270), I October 2001, 6-7 .

The Paper argued that the advantages of this option were that it would: provide councils with discretion
and flexibility to determine how they might respond to the needs of Maori communities; and be the Ieast
controversial with the general public. On the other hand, the Paper argued that the disadvantages ofthis
option were that it would: provide no legal direction to councils so that they "could assist the Crown to
deliver on its Treafy responsibilities"; provide no legal direction to councils that specific interaction with
iwi. hapu and Maori as pat of their processes under the new Local Govemment Act was importanq be
unacceptable to iwi/lvlaori and some councils due to the heightened expectations created by the review;
and provide neither councils nor Maori with any clarity about whether there is a relationship between
local govemnrent and the Treaty.

See. by way of comparison, the Cabinet Papers prepared for the New Zealand Public Health and
Disability Bill released by the Ministerof Health in 2000. With regard to an opti<ln forno Trcalv clause
included in those Papers, tlte Ministry considered the risks would be that: the Govemment's mmmitment
to Maori issues would be perceived as being lacking; the key element or lynch pin for the 'model of
parmership' being promoted by the Govemment would be missing; and that Maori may increasingly seek
to address health status issues through the Waitangi Tribunal. On the other hand. the Ministry considered
the benefits would be that the Crown would have less exposure to the risk of litigation. Perhaps one risk
prcsented by the Ministry of Health that might also have been usefully included in the local government
Cabinet Paper was the increased risk that Maori may increasingly seek to address local govemment
issues through the Waitangi Tribunal.

Report to the Cabinet Policy Committee, Review of Local Governmenl Act: Paper 7; Treaty of llaitangi
and Local Goyernment (POL (0 I ) 270), I October 2001, 6-7 .

The Paper argued that the advantages of this option were that it would: acknowledge that Maori concerns
rvere an important aspect of local govenrment decision-malcing; signal the Govemmcnt's commifrlent to
the Treaty; lead in the long term to the development of improved approaches to participation and
effectiveness, once understandings had developed; and aligl the Local Govemment Act with other key
pieces of legislation that affect the local govemment sector (such as the Resource Management Act).
On the other hand. the disadvantages of this option were that it would: possibly be seen as a token
gesture if it a general Treat"v clause was included on its own; be imprecise and possibly lead to the courts
being required to define the content of the legal obligations; possibly lead to litigation between parties as

they sought to clariff application of the clause: likely to be controversial with the public; place a broad
obligation on councils to be responsive to the evolving Treaty relationship without clear guidance about
what was intended or required; potentially lead the courts to "find that a generic clause of this nature
would affect other legislation administered by local authorities: and provide neither councils nor Maori
with any clarity about what is intended or required.
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The Paper concluded that this option would not provide much certainty for local

authorities or Maori about what was intended or required, nor a feasible path to

achieving the government's policy goals. It cautioned that this option could lead to

the courts defining the content of the obligations (as had been the case with other

'bald' Treaty clauses), with the Treaty principles being applied in unexpected ways

and potentially affecting other legislation administered by local authorities.as

(3) A Package of Practical Provisions

This option suggested that arange of practical provisions based on the government's

policy goals or on 'how to give effect to Treaty principles' be included in the

legislation. Under this option, a specific reference to the Treaty would not be

included in the new legislation. The Paper argued that this option would provide a

platform for the development of relationships by prescribing the minimum provisions

for which councils could be legally called to account.oe An indicative description of

the practical provisions discussed in this option were included in the Paper along with

See, by way of comparison, the Cabinet Papers prepared for the New Zealand Public Health and
Disability Bill released by the Minister of Health in 2000. With regard to the option of a Generic Treaty
clause, included in those papers. the Ministry considered the risks may mean that: inclusion of a Treaty
clause would lower the threshold for litigation; Treaty principles will be applied in unexpected ways;
Maori will be seen to have claims upon the health system over and above those they share as citizens:
and inclusion of a generic clause will be seen as a token gesture. On the other hand, the Ministry
considered the benefits would be that: a reference to the Treaty would acknowledge the Govemment's
commitment to Maori as a Treaty partner: and an evolutionary approach to partnership and participation
in the health sector would be enabled. In many ways the Local Govemment Cabinet Paper was more
comprehensive in its discussion of these issues than that presented by the Minisry of Health.

Report to the Cabinet Policy Committee, Reviet of Local Government Act: Paper 7: Treaty of l{aitangi
and Local Government (POL (01) 270), I October200l,7-9.

The Paper argued that the advantages of Sris option were that it would: provide more clarity to councils
and Maori about what is intended or reguired than a Treaty clause on its own; provide certainty as to the
practical application of the provisions, so that all interests and the judiciary would be clear about the
Crown's intentions in relation to the duties and obligations of the various parties; provide a clear
minimum for councils that have not developed good practices ye[ provide a solid basis upon which
councils could build ongoing relationships; and demonsffate the Crown's commitnent to the Treaty. On
the other han4 the disadvantages of this option were that it would: be argued by Maori that the exclusion
of a specific reference to the Treaty could have the effect of undermining the nature of the relationship
between local govemment and the Trealy; potentially be met merely for formal compliance rather than
as a basis for developing improved relationships with local communities: and "if the practical provisions
are included so as to give effect to the Treafy principles, and excludes a statutory refersnce to the Treaty
or its principles, Crown Law advise that it would not be difficult for the courts to import the Treaty or its
principles as a 'mandatory relevant consideration' without any specific statutory reference."
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goals for effectiveness/participationso and accountability,sl supported by mechanisms

for achieving best practice.s2

The Paper argued that this option would allow councils to tailor their response to the

local context and enhance their capacity to develop similar processes to enable any

other population groups to contibute.s3

A goal ofeffectiveness and participation would require councils to:
. establish and maintain processes to provide opportunities for

govemment decision making processes;
. consult Maori when the legislation imposes general consultation

decisions (e.g. around the long term council plan and annual plan);

Maori to contribute to local

provisions before significant

. consider cultural and spiritual values of Maori when making significant decisions related to land
and bodies of water:

. consider ways in which they might foster the development of Maori capacity to contribute to local
govemment decision-making processes.

A goal of accountability would requuire councils to: report on the activities they had undertaken to
establish and maintain processes to provide opportunities for Maori to contribute to local government
decision-making processes.

The Paper noted that the provisions for improving participation, effectiveness and accountability for
Maori would not limit the capacity of a council to develop similar provisions to enable other population
groups to contribute to local govemment decision-making processes.

The Paper included a number of key messages for best practice guidelines:

. consultation/process provisions set out in the law would be a minimum not a mar<imum. The
provisions would set the foundations lor developing an ongoing working relationship. Councils
would be encouraged to work out practical understandings with their communities on the "whal
when and how" of consultation to ensure thal it would be practical and meaningful for all;

. provisions in the Act refening to Maori would not disallow councils from establishing different
levels of relationships wittr different groups (e.9. iwi, hapu. taurahere, national Maori organisations,
urban Maori authorities. etc), according to the issue and local situation as appropriate;

. provisions to take account of Maori cultural and spiritual values would also be a minimum.
Consultation processes would provide the substantive information that local authorities needed to
make well informed decisions;

. councils would be expected to have the capacity to work collaboratively with Maori when
exercising a whole range of functions, and would not need to be specifically empowered to do so.
Councils would be encouraged to work collaboratively with Maori and to innovate with the
community (e.g. build on the use of rahui and tapu from the fisheries context and apply it elsewhere
tailored to the local issues and capacity);

. govemance statements would encourage councils to think innovatively about what they built into
their intemal information, advice and decision making sEuctures. Councils would have freedom to
do what suited their local circumstances, and coul4 for example, use kaumatua. advisory
committees, standing committees, etc.

. governance statements would encourage councils to think about capacity building and to work with
local iwi, hapu, Maori organisations and communities.

See, by way of comparison, the Cabinet papers prepared for the New Zealand Public Health and
Disability Bill released by the Minister of Health in 2000. With regard to the option of a Treaty clause
with Greater Specificity, included in those Papers, the Ministry considered the risks may mean that: there
will be difficulty in deciding what to specif ; and that specificity may create its own risks. On the other
han4 the Ministry considered the benefits would be that: a more detailed clause would clariff how the
government interprets its undertakings with respect to the Treaty, a more substantial signal of
government's commifrnent would be given to Maori; there would be grealer incentive to comply with
principles that are spelled out in legislation: and greater specificity would give the courts more guidance
in any litigation involving Maori health issues.
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The Paper concluded that this option could provide some certainty for Maori and local

authorities, and that the risk of litigation required to interpret or enforce the provisions

might therefore be reduced. However, as noted in the Paper 'oMaori feel that, if there

is no Treaty specific reference in the Act, this may have implications for both the

Crown/Maori Treaty relationship and also at the local level between councils and

Maori." 5o Cod* no doubt that Maori would feel particularly aggrieved if there was no

reference to the Treaty in the legislation.

(4) The Same Package of Provisions outlined in Option Tbree, and an express
acknowledgement of the Principles of the Treaty

This option suggested that the third option be adopted along with a "clear reference

that the practical provisions were included as recognition of the principles of the

Treaty, with an articulation of the more substantive policy goals." This approach was

modelled on section 4 of the New Zealand Public Health and Disability Act 2000

which had received support from the Waitangi Tribunal in the Napier Hospital and

Health Services Report.5s

In a separate comment in the Cabinet Paper, Te Puni Kokiri argued for Option 4,56

while Treasury recommended that the government proceed with caution noting that

Report to the Cabinet Policy Commitlee, Review of Local Government Act: Paper 7 ; Treaty of Waitangi
and Local Governnent (POL (01) 270), I October200l,9-l l.

The Paper argued that the advantages of this option were that it would: provide geater clarity to councils
and Maori about what was intended or required than would a general Treaty provision on its own;
provide a solid basis upon which councils could build ongoing relationships; demonstrate a commitnent
to the Treaty; and reduce the extent to which the courts would be called upon to interpr€t or define the
Treaty obligations or resolve the underlying policy questions. On the other han4 the disadvantages of
this option were that: specific provisions might be met merely for formal compliance rather than as the
basis for developing improved relationships within local Maori communities.

Waitangi Tribunal, The Napier Hospinl and Health Semices Report, Wai 692.

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 7; Treaty of Waitangi
and Local Government (POL (01) 270), I October 2001, 13. Te Puni Kokiri argued that: "the thrust of
this legislative change is to move frorn a highly prescriptive environment to a more empowering and
enabling frameworli. Local authorities will continue to exercise powers and functions that impact on the
daily lives and activities of Maori. ln empowering local govemment to undertake these powers and
functions the Crown should consider how these relate to the Crown's Treaty obligations ... Te Puni
Kokiri considen that Option 4 ... best allows the Crown to provide for its own Treaty relationship where
Trcaty rights will be impacted on by the local governmsnt exercise of powers and functions. This option
also provides the best opportunity for Maori and local government relationships to develop by creating a
more effective framework for Maori participation in local govemmenl"
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352



there was likely to be continued uncertainty about the nature and extent of local

government's obligations regardless of which of the four options were adopted.5T

The Paper also considered options for enhancing Maori representation. Although

local authorities would continue to have the flexibility to set up their own Maori

committee or advisory structures, the Paper suggested that the Local Electoral Act

2001, whtch included a mechanism for councils to adopt the Single Transferable Vote

(STV) electoral system, be adapted to allow councils themselves to adopt a separate

Maori constituency model.58

7.2.2.5 The Local Government Bill200l

The Local Government Bill 2001 noted

Government in developing the Bill was

government and the Treaty of Waitangi.

that one of the key objectives for the

to clariff the relationship between local

The Explanatory Note to the Bill stated that the principles of the Treaty of Waitangi

were relevant to local authorities and that the Bill included specific principles and

mechanisms in Parts 2, 5 and 13 that were designed to improve the effectiveness of

the operation of local government decision-making processes for Maori, enhance

opportunities for participation by Maori in local govemment (including options for

local authorities to establish Maori wards or constituencies) and to provide for

appropriate accountability mechanisms concerning the effectiveness of the operation

of local government to Maori.sn Clause 4 of the Bill outtined the key provision

regarding the Treaty of Waitangi:

'oTo recognise and respect the principles of the Treaty of Waitangi, and with a view to
maintaining and improving opportunities for Maori to contribute to local government
decision-making processes, Parts 2 and 5 provide principles and mechanisms to
facilitate participation by Maori in local authority decision-making."

Report to the Cabinet Policy Commillee, Review of Local Government Aet: Paper 7; Treaty of Waitangi
and Local Govemment (POL (0 I ) 270), l October 200 l, I 3.

Report to the Cabinet Policy Committee, Review of Local Government Act: Paper 7; Treaty of Waitangi
and Local Govemment (POL (01) 270), I October200l. I l-12.

Fxp lana to ry N o t e, Lo cal Government B ill 200 I . 3.

353



The Bill was referred to the Local Government and Environment Select Committee

and carried over into the 47fr Parliament following the General Election. Although

membership of the new Committee had substantially changed, members representing

Maori interests were present on both committees. Although the Local Government

Forum and Local Government New Zealand were invited to restate their key concerns

to the committee, no party representing Maori interests was given a similar

invitation.60

It its Report back to Parliament, the Select Committee noted that:61

"There are some hard questions that need to be asked - such as: what exactly is the
Crown in relation to the Treat-v? When central government devolves some parts of its
governance, rule making and management of resources to local government, does it
devolve those parts of the treaty relationship with them, and if not how is the
relationship to be preserved in those things that are no longer done by central
sovernment?"

Extensive debate took place in the Committee on the issue of whether it was

appropriate to include a Treaty of Waitangi clause in the Bill. As noted by the

Committee:62

"a lack of clarity in clause 4 as introduced may have contributed to a misapprehension
that local govemment is required to observe the principles of the Treaty. This was
never the intention of the bill. However, some local authorities expressed that greater
clarity from the Crown [would be helpful to make] certain the intention of such a

clause in legislation."

The Committee noted that opposition to the inclusion of a Treaty clause came from

various business and farming organisations and residents and ratepayer groups. The

arguments presented by these groups were that local government should not give

preferred status to Maori over any other ethnic group; that the Treaty should not be

extended into local government as the parties to the Treaty were individual iwi and

Anon, "Reviewing the Local Govemment Act 1974. A consultation document", Maori Law Review,
(July 2001), 7-8. Local Govemment and Environment Select Committee, Report on the Local
Governnent Bill 200 I , 3-5.

Local Government and Environment Select Committee, Report on the Local Government Bill 2001,3-5.

Local Govemment and Environment Select Committee. Report on the Local Government Bill 2001,
t7-19.

6l
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the Crown; and that such a clause had the potential to be very divisive. On the other

hand, the Committee noted that most Maori organisations took the opposite view -

that the Treaty obligation as expressed in the Bill was not strong enough.

Submissions made in favour of a Treaty clause noted the fundamental importance of

the Treaty of Waitangi to the Crown's responsibiiities, the importance of Maori

partieipation in local government and the need for local govemment processes to

contribute to improving the position of Maori. Some submitters argued for a Treaty

clause similar to that in the Conservation Act 1987.63

Some members of the Committee did not support the inclusion of a Treaty clause at

all. In their Minority view on the Bill, the National and ACT New Zealand party

members of the committee explicitly expressed their opposition.6a However, as the

Committee noted:65

"... the view of the majority of the committee is thatthe intention of the Treaty clause
as introduced is appropriate but should be amended to clarify that it is the Crown that is
the Treaty partner.

The amended clause makes clear that Treaty responsibilities lie with the Crown, which
is the Treaty partner. When powers are delegated to local authorities, requirements
need to be put in place to ensure that the Treaty is observed. The clause 12 principles
and a set of mechanisms in part 2 and part 5 have been included in the bill in order to
give effect to the Crown's obligations."

Commentary, Local Covernment Bill, 200 | as reported from the Local Govemment and Environment
Committee (19 l -2), I 7-19.

l,ocal Govemment and Environment Select Commiuee, Report on the Local Govemment Bill 2001.

The Minority view of National stated that: 'Narional does not support the inclusion of Treaty of
Waitangi provisions in the bill, which seems a mechanism for the Crown to pass on to councils its Treaty
obligations. The further provisions regarding additional consultation required of Maori, special
provisions for setting aside rates, and for special representation do not meet National's 'one standard of
citizenship' tesl National believes these provisions will undermine good mce relations and will add
further to compliance costs."

The Minority view of ACT New Zealand stated that: "ACT strenuously opposes amendments to the
Local Electoral Act contained in part 13, making provision for separate representation by Maori. We
oppose all laws thu confer privilege or disadvantage to any group in society based on their ethnicity. We
believe thar such provision contravenes Article III of the Treaty of Waitangi, which conferred equal
rights and responsibilities before the law on all citizens."

Commentary, Local Government Bill, as reponed from the Local Covemment and Envircnment
Committee (l9l-2), l8-19.
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Submitters also had different views on whether local authorities should build

relationships with tangata whenu4 mana whenua, iwi and hapu, taura here (wban

Maori), or 'Maorio as referred to in the Bill. The Committee observed that:66

"We heard submissions that each of these was most appropriate in different places.
However, there is a risk that using a less inclusive term might require a council with a
good working relationship with Maori to change its processes. We decided that the
term, 'Maori' would allow each authority to determine which were the appropriate

$oups in each district and that this was consistent with the principle of local
decision-makins."

Concerning the matter of representation, a number of submitters opposed Maori

wards/constituencies on the grounds that Maori should not be treated differently from

any other group, but also that under the 'first past the post' electoral system there was

an under-representation of Maori on local authorities. The majority of the Committee

supported the provisions in Part 13 of the Bill for the optional establishment of Maori

wards/constituencies as a means of enhancing the representation of Maori on local

authorities with some minor amendments, although the National and Act New

Zealand members recorded their opposition to the inclusion of these provisions.6T

Local Government and Environment Select Committee. ReDort on the Local Government Bill 2001.

Local Government and Environmental Select Committ ee, Report on the Local Government Bilt 2001.
As noted by the Comminee at 39-40:

"A number of submitters oppose Maori wardVconstituencies on [the] basis that Maori should not be

treated differently from any other group. The committee considered this issue and noted that under the
cunent electoral system there is an under-representation of Maori on local authorities. Submitters
highlighted this deficiency and argued in favour of strengthened provisions to establish Maori wards and
constituencies. This was a particular concem of submitters where Maori make up a substantial portion of
voters within their district or region. Some members were of the view that the STV voting system could
better address the disproportionate under-representation of Maori. The committee acknowledges that the
merits of the single transferable vote electoral system ar€ untested with regard to Maori representation.
The Maori ward./constituency provisions are not mandatory. Their establishment requires public
eng€ement and support and must be seen within the overall context of engagement that the bill seeks to
create between local authorities and Maori. The requirement that five percent of the people on the
general roll are needed to demand that a poll be taken ensures that Maori representation on councils is
determined by the whole community. The Maori ward"/constituency option does not preclude other
mechanisms to enhance representation, such as the STV option, appoinunents to committees and
memoranda of understanding with iw i/trapu."

See also the minority view of the National and Act New Zealand members as follows:

'National does not support the inclusion of Treary- of Waiangi provisions in the bill. which seem a
mechanism for the Crown to pass to councils its Treaty obligations. The further provisions regarding
additional consultation required of Maori, special provisions for setting aside rates, and for special
representation do not meet National's 'one standard of citizenship' test. Nalional believes these
provisions will undermine good race relations and will add further to compliance costs."

"Act strenuously opposes amendments to the Local Electoral Act contained in part 13, making provision
for separate representation by Maori- We oppose all laws that confer privilege or disadvantage to any
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7.3 Maori, the Treaty of \ilaitangi and Local Government

Views held about the obligations local authorities have to Maori and the Treaty of

Waitangi have tended to be polarised. On the one hand, there are those who contend

the Treaty contains obligations that exist only between central government (or the

Crown) and Maori. On the other, there are those who argue that because local

government derives its authority through statute from central govenrment (or the

Crown), then obligations under the Treaty must also 'flow down' from central

govenunent to local goveffrment through statute along with this power or authority.6s

This Section of the Chapter examines key aspects of this debate and draws

conclusions to inform an appraisal about whether lhe Local Government Act 2002

clarifies the relationship of local government with the Treaty of Waitangi.

7.3.1 Is local government part of the Crown?

Conventional Treaty jurisprudence describes the relationship established by the Treaty

of Waitangi as being about a partnership. Iwi/\4aori ceded kawanatanga to the

Crown, whilst preserving their own authority of rangatiratanga which the Crown is

obliged to protect.

Although it seems settled that the Crown is a partner to the Treaty and has both

authority over and obligations to iwi/Ndaori, what actually constitutes the Crown in

terms of this authority is a more difficult question.

group in society based on their ethnicity. We be lieve that zuch provision contavenes Article III of the
Treaty of Waitangi, wbich conferred equal rights and responsibilities before the law on all cilizens."

Local Government aod Environmental Select Committe e, Report on the Local Government |iil 2001, at
44 and 45.

See. for instancg H Matung4 Local Governnent: A Maori Perspective, A Repon for the Maori
Consultative Group on Local Govemment Reforms. (January 1989) 6. See also Waitangi Tribunal,
Ngawha Geothermal Resource Report 1993 lfui 304, I 53-4. For further discussion see J Hayward, In
Search of a Treafy Parher : Who, or What is "The Crown"? PhD Thesis, Victoria Univenity (1995).
124; See, FBtookfiel4 lilaitangi and Indigenous Rights: Revolution, Law and Legitimation, (1999)
156; Chen & Palmer, Loca! Goventment and the Treaty of llainngi (A Paper by Chen & Palmer,
Barristers and Solicitors, for Local Govemment New Zealand (1998) 18.
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The Crown was originally identified in the Trcaty of Waitangi as 'Her Majesty the

Queen of England'. However, New Zealand's constitutional development led to the

transfer of authority for the exercise of kawantanga from the English Monarch to the

settler government. The evolutionary nature of the Crown has meant that it has been

redefined over time as New Zealand's constitution has developed. Nonetheless, it is
arguable that it is the exercise of the powers of kawanatanga that carries Treaty

responsibilities, not the label of the Crown. Despite difficulties surrounding the

defrnition of the Ctown, it is reasonably clear that it is central government in its
various manifestations that exercises the powers of kawanatanga and therefore has

Treaty obligations.6e

It is also reasonably settled that local government is not part of the Crown or central

government. It does, however, exercise 'governmental' powers (such as taxation,

regulation and enforcement) or kawanatanga powers that have been granted or

delegated to it by the Crown through Parliament. It is also clear that the exercise of

these powers have in the past and continue to impact upon and affect iwi/lvtaori

interests as protected under the Treaty. If local govemment did not exercise these

powers, then central government would need to exercise them, or at least Parliament

would have to grant them to some other entity to exercise.T0

7.3.2 Exercising the Powers and Obligations of Kawanatanga

Arguably, if any entity which is exercising the powers of kawanatanga impacts upon

or affects the rangatiratanga of iwiAvlaori, then obligations to protect those interests

must also apply. It should not matter whether the body is central govemment, local

government or a private body exercising governmental powers (for example, a

network utility operator). A number of legal commentators have considered this

T Potaka "A Treaty Agendum for Local Govemment" 29 VUWLR ( 1999), I I I

T Potaka "A Treaty Agendum for Local Govemment" 29 VUWLR (1999), ll7-121. See also
Baragwanath I n Ngati Maru Ki Hauraki Inc v Kruithof[2005] NZRMA l, where at paragraph 57, his
Honour makes the following statement: "It is the responsibility of successors to the Crown, which in the
context of local govemment includes the council, to accept responsibility for delivering on the second
article promise. Nowadays the Crown is a metaphor for the Govemment ofNew Zealand, here delegated
by Parliament to the council, which is answerable to the whole community for giving effect to the Treaty
vision in the manner expressed in the RMA. The due application of that statute will assist to "avert the
evil consequences which must rcsult from the absence of the necessary Laws and Institutions" needed to
secure justice to all New Zealanden."

69
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question and there appears to be general agreement that the authority ceded to the

Crown by Maori (or the kawanatanga) is exercised not only by the Crown itself, but

also by statutory bodies empowered by the Crown through Parliament - including

local authorities.Tl These entities exercise that aspect of the kawanatanga that the

Crown has granted them authority to exercise.

A simple and clear consequence of the exercise by local authorities of kawantanga in

Article 1 of the Treaty of Waitangi are requirements to observe the obligations to

rangatiratanga in Article 2.

occaslons:'-

As the Waitangi Tribunal has stated on several

7l See. for instance, H Matung4 Local Government: .4 Maori Perspective (A Report ,for th.e Maori
Consultative Group on Local Government Reforms) (January 1989), 6; Waitangi Tribunal Report.
Ngawha Geothermal Resource Repon (1993), 153-41 J Hayward, "The Treaty of Waitangi. Maori and
the Evolving Crown", Political Science, Vol. 49 (1998), 153-72; F Brookfield, I|/aitangi and Indigenous
Rights: Revohttion, Law and Legitimation (1999), 156; Chen & Palmer. Local Government and the
Treaty of lilaitangi (A Paper by Chen & Palmer, Barristers and Solicitors, for Local Covemment
New Zealand) (1998), 18.

Waitangi Tnbunal. Ngawha Geothermal Resource Repon (1993) Wai 304. 153-154. See also further
comments made by the Waitangi Tribunal on this issue inthe Manulau Claim:

"With regard to the Auckland Harbour Board we do not find it necessary to question its
particular acts except insofar as they relare to the nature of its statutory jurisdiction. We
find no reason to move beyond the findings in the Te Atiawa report that the first
question is whether the Crown has a responsibility in terms of the Treary. The question
is then whether the statutory parameters prescribed for others in delining that
responsibility are adequate having regard to the principles of the Treaty. It follows that
the Crown cannot divest itself of its Treaty obligations or confer an inconsistent
jurisdiction on others. lt is not any act or omission ofl the Board that is justihable but
any omission of ttre Crown to provide a proper assurance of its Treaty promises when
vesting any responsibiliry in the Board."

Waitangi Tribunal, Manukau Report 1985 IAai 8. See also Waitangi Tribunal. Mohala River Report 1992
llrai Il9,para.5.7;

"The Crown is entitled to devolve its duties under the Treaty, through carefully worded
Iegislation, to another authority. Nonetheless, it cannot divest itself of its Treaty
obligation actively to protect rangatiratanga over taonga-"

See af so J Martin, "Devolution and Decentralisation" in J Boston, (ed) Reshaping the State New Zealand's
Bureauc ratic Revo lut ion ( I 99 I ):

"While the Tribunal tends to argue the Crown retains the Treaty obligations. This
argument rests on an assumption that the devolution of power does not necessarily
carry with it devolution of obligation and that the Crown is retains Treaty obligations
unless it also specifically devolvesthose obligations."

See also T Potaka "A Treaty Agendum for Local Govemment" 29 VUItrLR,l l7-121. at I 13:

"Treaty obligations follow the exercise of powers of Kawantanga- Treaty obligations
attach to the body exercising powers ofKawanatang4 and arp not dependent on labels
such as 'the Crown'. The rccent Crown devolution of responsibilities to local
Sovemment has meant that local govemment exercises powers of Kawanatanga- This
demands Treaty responsiveness from local govemment. In simple terms, when local
govemment exercises powers of Kawanatang4 it has Treaty obligations."
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"The Crown obligation under article 2 to protect Maori rangatira is a continuing one.
It cannot be avoided or modified by the Crown delegating its powers or Treaty
obligations to the discretion of local and regional authorities. If the Crown chooses so
to delegate, it must do so in terms which ensure that its Trealv duty of protection is
fulfilled."

The consequence is that the Crown must either explicitly require the entity to whom

the Crown has delegated these powers to observe the obligations owed to

rangatiratanga or accept that it has retained these responsibilities itself.73

Despite the logic of the view that the Crown's Treaty obligations cannot be avoided or

modified by the Crown delegating its powers to local authorities, there remain

questions about the precise nature of these obligations and who holds them. Some of

this lack of clarity has been caused by there being no express Treaty obligations in the

Local Government Act 1974 as well as by some of the court decisions concerning both

See also Baragwanath I in Ngati Maru Ki Hauraki lnc v Kruithof [2005] NZRMA l, where at paragraph
57, his Honour makes the following statement: "lt is the responsibilit-v of successors to the Crown, which
in the context of local govemment includes the council. io accept responsibility for delivering on the
second article promise. Nowadays the Crown is a metaphor for the Govemment of New Zealand, herc
delegated by Parliament to the council, which is answerable to the whole mmmunity for giving effect to
the Treaty vision in the manner expressed in the RMA. The due application of that statute will assist to
"avert the evil consequences which must result from the absence of the necessary Laws and Institutions"
needed to secure justice to a.ll New Zealanders."

See, F Brookfield, I|/aitangi and Indigenous Rrgftts: Revolution, Law and Legitimation, (1999), 156.
F Brookfield states that:

"One constitutional point should be made about the respective positions in relation to
the Treaty of the Crown as the executive and of other authorities having statutory
powers, in the exercise of which the principles of the Treaty are required to be taken
into account or otherwise given effect. The kawanatanga ceded to Queen Victoria is
exercised not only by the Crown itself in its executive capacity but by statutory bodies
or officers created or empowered (ag for example, in the case of a local authority
under Local Govemment Act 1974), again in the exercise of kawanatanga, by the
Crown in Parliamenr It follows that, where an obligation (such as the obligation to
consult) exists under the principles. no distinction should be drawn between statutory
bodies and officen of the other. In giving effect to the principles the latter as well as

the former should (unless the statute clearly provides otherwise) be bound by the
obligations under them (or al least be bound to take account of those obligations), for
both are exercising kawantanga-"

See also F Brookfield, 'Constitutional Issues" NZ Recent Low Review (1994) 376,379, where he argues in
criticism of the Hanton decision that:

"The Kawanatanga ceded in the Maori version of article I of the Treaty . .. is exercised
not only by the Cmwn and its Ministers and officers but by all authorities, officers and
other persons exercising statutory powers or functions that depend ultimately on what
was ceded or taken in 1840, lf the powers of Kawanatanga are qualified by obligations,
even if faintly through the concept of Treaty "principles" to be "taken into account''
there is ... no basis forthe distinction suggested ... between Ministers of the Crown
and other consent authorities (local govemment)."
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Maori and local government interests.Ta Moreover, the Crown has typically offered

little clarity about the extent of any Treaty obligations during the process of

delegation of kawanatang4 apart from general requirements to consult and be more

accountable to Maori communities.Ts

Nonetheless, it is clear that local authorities are 'creatures of statute' and have no

powers or kawanatanga, except that which is delegated to them from the Crown

through statute enacted by Parliament. As the Waitangi Tribunal has noted:76

"AIl that Councils do, they must do according to law, and it is the Crown, through
Parliament, that provides that law. Indeed, Maori bargained for "the necessary laws
and institutions" in the Treaty of Waitangi, but the question ... is whether the laws and
institutions provided for, and the national criteria laid dolm for local administration,
are necessary and proper having regard to the Treaty's terms. If they are not then it
ought to be borne in mind, that Parliament retains the ultimate right to govern and can
change the law. If Maori have suffered a loss in the interim, or could be prejudicially
afiected by some current scheme approved under laws that conflict with the principles
of the Treaty, Parliament has the authority to remedy the loss or amend the scheme."

7.3.3 Incorporating the Local Government Treaty Obligation into Statute

As noted by Matthew Palmer in a Paper to a public law conference in June 2000:77

"From a traditional legal perspective the Treaty of Waitangi exists in a shadowland:
half in and half out of the law. lt is "part of the fabric of New Zealand society" but it
has no legal "status" in and of itself. In order for the Treaty to be part of the law it has
to be made so. The primary way in which this occurs is through incorporation in
legislation."

The Treaty of Waitangi is considered part of the law of New Zealand only to the extent that it is
incorporated into statute. See Te Heu Heu Tukino v Aotea District Maori Lond Board llg4llNZLR 590
(Privy Council). See Haddon v AucHand Regional Council (Decision No. A77l93 unreported/, Gil/ v
Rotorua District Councrl 2 NZRMA 6O5, Ngatiwai Trust Boardv Whangarei District Council, (Decision
No. 7/94 unreported), Arrigato Investments Ltd and Evensong Enterprises Ltd v Rodney Distict Council
(Decision No, M. 1 26100 unreported).

"The RMA zubtly altered the primary relationship Maori have traditioually had with the Crown shifting
the focus and responsibilities of certain Treaty iszues away from Central Govemment to the local
authorities." Anon, "Confrontational or Conciliatory2u New Zealand Local Covernment (June 1995).

Waitangi Tribunal, Mangonai Sewerage Report, Wai 17, para. 5.1.

See M Palmer, "The Treaty of Waitangi and Legislation" (Draft Paper presented to Public Law
Conferencq Wellington) (June, 2000), l-2. Ses also M Palmer, "The Treaty of Waitangi in Legislation",
l200tlNZu,207.
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The New Zealandjudiciary has generally taken the approach that, without specific

incorporation of the Treaty of Waitangi into statute, the Treaty does not have legal

force (although it may colour the actions of the Crown in a quasi-legal sense).78

Nonetheless, there has been some willingness by the judiciary to refer to the Treaty in

interpreting statutes where the provisions of those statutes are ambiguous.Te

Furthermore, in considering the principles of administrative law, the judiciary has

found that the Treaty of Waitangi is a "relevant consideration" which a decision-

maker must take into account. Moreover, the common law doctrine of aboriginal title

and customary rights should, as appropriate, influence governmental (including local

governmental) decision-making.8O

Nonetheless, the clearest way in which the Treaty of Waitangi has legal effect in

New Zealand is through incorporation into statute. Indeed, there are a significant

number of statutes that contain references to the Treaty of Waitangi, with many of

direct relevance to local government.sl

Te Heu Heu Tukino v Aotea Distict Maori Land Board [19411NZLR 590. It might be noted that this is
the case referred to in the Report to the Cabinet Policy Commitlae, Review of the Local Government Act:
Paper 7 - Treaty of lVaitangi and Local Government (POL (01) 270), I October 2001, 7-9.

New Zealand Maori Council v Attorney-General (Lands Case) ll987j I NZLR 641, 655-656. Here
Cooke J indicated that. when interpreting ambiguous legislation or working out the import of an express
refercnce to the principles of the Treaty of Waiungi, the Court will not ascribe to Parliament an intention
to permit conduct inconsistent with those principles; and Huakina Dmelopment Trust v llaikato l'alley
Aulhority U987) 2 NZLR 188, at 210, wherc the High Court was considering the Water and Soil
Conservation Act 1967, and noted that the extrinsic materials considered included the Treaty of Waitangi
Act 1975, the Waitangi Tribunal interpretations of the Treaty and the Town and Country Planning Act
1977. See also Barton-Prescott v Director-General of Social l4lelfare [997] 3 NZLR 179 at 184 where
the High Court held that the Treaty of Waitangi was designed to have general application which must
colour all matters to which it has relevance, whether public or private and all Acts dealing with the
status. future and control of children were to be interpreted as coloured by the principles of the Treaty of
Waitangi.

See also M Palmer, "The Treaty of Waitangi and Legislation" (Draft Paper presented o Pubtic Law
Conference, Wellington) (June 2000), 2.

DeparEnent of Intemal Affair+ Consultation Document - Rwiew of the Local Government Act, (lune
2001),33. See also the discussion of variousTreaty Clauses in M Palmer. "The Treaty of Waitangi in
Legislation", NZIJ (lwe 2001), 207 at 208.

The Consultation Document 200l identified five examples that are worth noting below:

the Resource Management Act I 99l (section 8):

In achieving the purpose of this AcL all persons exercising functions and powers under it, in
relation to managing the use, development and protection of natural and physical resources
shall take into account the principles of the Treaty of Waitangi (Te Tiriti o Waitangi).

the Foreshore and Seabed Endowment Revesting Act (section 3):
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One of the more recent statutes to incorporate a Treaty clause, albeit cast in quite

different language to prior Treaty clauses is the New Zealand Public Health and

Disability Act 2000 which also has some relevance for local government.82

All persons exercising functions and powers under this Act shall have regard to the principles
of the Treaty of Waitangi (Te Tiriti o Waitangi).

. the Harbour Boards Dry Land Endowment Revesting Act (section 3 ):

AII persons exercising functions and powers under this Act shall have regard to the principles
of the Treaty of Waitangi (Te Tiriti o Waitangi).

. the Herardous Substances and New Organisms Act (section 8):

All persons exercising powers and functions under this Act shall take into account the
principles of the Treaty of Waitangi (Te Tiriti o Waitangi).

. the Hauraki Gulf Marine Park Act (section 6):

(l) Subject to subsections (2) and (4), the provisions ofPart 3 relating to the Park
must be so interpreted and administered as to give effect to the principles o[ the
Treary of Waitangi (Te Tiriti o Waitangi).

(2) Subsection (l ) does not apply in respect of any area of the Park that is foreshore.
seabed, private land, taiapure-local fishery, or mataitai.

(3) When carrying out its functions under Pan 2. the Forum must have regard to the
principles of the Treaty of Waitangi (Te Tiriti o Waitangi).

(4) Nothing in Part I or Part 3 or Part 4 limitq affects, or extends the obligations any
person has in r€spect of the principles of the Treaty of Waitangi (Te Tiriti o
Waitangi) under any of the Acts listed in Schedule l, and those obligations must
be fulfilled in accordance with those Acts.

See Nep Zealand Public Health and Disability Act 20A0, section 4 which provides that:

"ln order to recognise and respect the principles of the Treaty of Waitangi. and with a
view to improving health outcomes for Maori, Part 3 provides for mechanisms to
enable Maori to contribute to decision-making oU and to participate in the delivery of,
health and disability services."

In its report back to Parliament the Health Committee recommended that: "... clause 4 be amended to
limit potential legal risks which may arise from including the Treaty of Waitangi in legislation, as well as
to delure the application of the Treaty in the legislation. The recommerded changes clarifo that the
principles of the Treaty are given effect by the Crown through involving Maori in both decision-making
and delivery of services. New clause 4 provides for the bill to recognise and respect the principles of the
Treaty. The principles underpinning this are partnership, participation and protection, as defined by the
1986 Royaf Commission on Social Policy." Health Committee Report, New Zealand Public Health and
Disability Bill, 2000,3. See also, The Report of the Royal Commission on Social Policy, Vol. II.

The Waitangi Tribunal inthe Napier Hospital and Health Semices Roport noled that: "... the Public
Health and Disability Act 2000, which repealed the Health and Disability Services Act | 993, included an
explicit commitment to 'recognise and respect the principles of ttre Treaty'. The Act included a number
of provisions promoting Maori participation in decision-making and service delivery. It set district health
boards the objective of reducing health disparities affecting Maori, and any other population group, by
improving their health outcomes, and, more generally, of removing such disparities though taryeted
services developed in consultation with the groups conccmed. We consider that the Act makes sufficient
provision for the recognition and application of Treaty principles in the State health sector." Waitangi
Tribunal, The Napier Hospital and Health Semices Report llai 692, 2001. para 10.6,385.
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As can be seen, Parliament has created a variety of expressions that are used to define

the Treaty obligation for local authorities. Various of these require a local authority to

'give effect to', or 'have regard to', or 'take into accounto, or 'recognise and respect'

the Treaty. In additioq all of the sections refer to the 'principles' of the Treaty. As

noted by Matthew Palmer:83

o'There are some interesting points to be found in comparing [the various forms of
reference to the Treaty of Waitangi in Statutes]. First, there appear to be clear
distinctions in the force of those provisions that require someone to "give effect to" or
"take into account" or not to "act inconsistently" with the Treaty. For example, there is
likely to be a difference in whether a substantive obligation to comply with the Treaty
is created or a procedural obligation is created for the decision-maker to turn his or her
mind to the Treaty. Also, a strict reading of the differences between these formulations
might find a difference in the extent to which positive action is required to be
undertaken...".

However, as will be explored more thoroughly later in this chapter, the manner in

which these obligations have been drafted are quite different to those in the Local

Government Act 2002.

7.3.4 The Principles of the Treaty

There is a useful discussion of the principles of the Treaty in the Appendix to Volume

II of the Waitangi Tribunal Rangahaua Whanui Series.sa The discussion is divided

into three sections. The fust part investigates the principles of the Treaty according to

some of the more seminal judgments of the courts in New Zealand since 1840, with

an emphasis on the 1987 New Zealand Maori Council Court of Appeal decision.ss

M Paf mer, "The Treaty of Waitangi in Legislation" , NZIJ (June 2001 ), 207 at 208.

A Ward (ed), Waitangi Tribunal Rangahaua Wanui Series (1997) (Vol. lI) 475.

A Ward (ed), Waitangi Tribunal Rangahaua Whanui Series (1997) (Vol. II) 475-483. Here the following
principles were identified:

. the acquisition ofsovereignty in exchange forthe protection ofrangatiratangq
' the Treaty established a partnership, and imposes on the partners the duty to act r€asooably and

in good faith;
. the freedom of the Crown to govem;
. tlte Crown's duty of active protection;
. the Crown duqv to remedy past breaches;

' the right of Maori to retain rangatiratanga ovet their resources and taonga and to have all the
rights and privileges of citizenship; and. the duty to consulL

The Court of Appeal decision referred to is Naw Zealand Maori Council v Attorney-Generat ll987l I
NZLR64I.
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The second part of the Appendix discusses the principles identified in some of the

Waitangi Tribunal reports released since 1983. The discussion distinguishes between

principles emerging from Tribunal reports released before and those released after the

1987 Court of Appeal decision.s6 The final part of the Appendix presents the

principles established by the Labour Govemment in 1989.87

The principles of the Treaty of Waitangi have also been recently considered and

paraphrased by Heath J in Carter Holt Harvey Ltd v Te Runanga o Tuwharetoa Ki

Kqwerau [2003] 2 NZLR 349, at359 (paragraph2T).88

A Ward (ed), Wailangi Tribunal Rangahaua Whanui Series (1997) (Vol. II) 483493. Here the following
first set of princlples released before the Court of Appeal decision were identified:

. fre Treaty implies a partnership, exercised with the utmost good faith;

' the exchange of the right to make laws for the obligation to protect Maori interests. the Maori interest should be actively protected by the Crown:
' the needs of both Maori and the wider community must be met, which will require

compromise on both sides:. the courtes-v of early consultation:

' the Crown cannot evade its obligations under the Treaty by conferring authority on some other
body;

. the Treaty is an agreement that can be adapted to meet new circumstances;

' Tino rangatiraanga includes management of resources and other taonga according to Maori
cultural preferences

. Taonga includes all valued resources and intangible cultural assets:

Here the following second set of principles, emerging from Tribunal reports reteased after the 1987
Court of Appeal decision were identified:

the exchange of the right to make laws for the obligation to protect Maori interests;
the Crown obligation actively to protect Maori Treaty rights;
the need for compromise by Maori and the wider community;
the duty to consult;
the Crown cannot divest itself of its obligations;
the right of development;
the tribal right of self-regulation:
the Crown's obligation legally to recognise tribal rangatiratang4
the Crown's right of pre-emption and its reciprocal duties; and
the principle of options.

A Ward (ed\,Ihitangi Tribunal Rangahaua Whanui Series (1997) (Vol. ll) 493-494. Here the following
set of principles were

. th€ principle of government or the kawanatanga principle;

. the principle of self-man4gement (the rangatiratanga principle);. the principle of equality;

. the principle ofreasonable co-operation; and. the principle of redress.

See Heath I in Carter Hoh Hame,v Ltd v Te Runanga o Tuwharetoa K Kawerau 1200312 NZLR 349, at
359 (paragraph 27);

"There is no comprehensive or authoritative list of the principles of the Treaty of Waitangi available for
decision-makers to consider. That point is also made in the Laws of New Zealand, Treae of Wainngi,
para 75. A list of (so-called) "central principles", which have been extracted from decisions of the
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It is clear from the foregoing discussion that where the Crown delegates it powers to a

local authority, it must either explicitly require the local authority to observe those

Treaty obligations owed to Maori appropriate for that delegation or accept that it has

retained these responsibilities itself. This is typicaily expressed by the Crown in the

statutory power of delegation by the inclusion of a Treaty clause requiring the local

authority to variously give effect to or have regard to the principles of the Treaty or

the Crown's Treaty obligation when exercising the power of delegation in any

particular circumstances. If this is accepted, then it follows that local authorities are

obliged whenever exercising their powers of delegation to observe those principles of

the Treaty that are relevant to the particular circumstances in which the power is being

exercised. These might be expressed in general terms as follows:

Waitangi Tribunai, are set out in the Laws of New Zealand, Treaty of ll/aitangi, pua 12. I paraphrase
those "principles" below:

(a) The Crown has an obligation to protect actively Maori interests. Kawanatanga is less ttran absolute
sovereignty and carries with it protective obligations. See Report of the llaitangi Tribunal on the
Manulau Claim (tVu 8) at pp 69 and 70.

(b) The Crown and Maori have mutual obligations to act reasonably and in good faith. Good faith
consultation between parties is necessary to sustain the Treat-v relationship: Report of the Waitangi
Tribunal on the Orakei Claim (Wai 9) at p 150. The Tribunal has taken the view that the Maori
perception of the Treaty was that a working relationship would require an absolute trust in an honourable
rejoinder: Muriwhenua Land Report (Wai 45) at p 390.

(c) The Trealv provides a basis for a changing relationship and should always be progressively adapted.
Like the Constitution of the United States of America, the Treaty has to be adapted to modem, rapidly
changing circumstances: Report of the Waitangi Tribunal on the Motunui-Il/aitaro Claim (Wai 6) at p
52.

(d) There is a principle of mutual benefit that should be applied. It is the Tribunal's view that neither
parher can demand its own benefits if there is not also an adherence to reasonable state objectives of
conrmon benefit: Report of the Waitangi Tribunal on the Muriwhenua Fishing Clain (Wai22) atp 195.

(e) The Treaty has the basic object ofnwo peoples living together in one country. and this concept lays
the foundation for the principle of partnership: Report of the Waitangi Tribunal on the Muriwhenua
Fishing Claim (Wai22\ atp 193.

(0 The Crown has guaranteed rangatiratanga to all iwi" which includes an implicit guarantee that the
Crown would not allow one iwi an unfair advantagc over another: Maori Darclopment Corporation
Report(Wai350)atp32. Therecanbeseenaprincipleoffairprocessincorporatingtheconceptthatthe
govemment should be accountable for its actions in relation to Maori: Muriwhenua Land Report (Wai
45) at p 390.

(g) The Crown has an obligation to recogrise rangatiratanga- This may include a tribal right to manage
rcsources in a manner compatible with Maori custom: Ngaitahu Report (Wai 27) vol III at p 824. This
principle has been described as the principle of paramount importance. The Tribunal has suggested that it
was an intrinsic principle of the Treaty that Maori would recognise and respect the Governor and the
Govemor's right to national govemance, while the Govemor would rccognise and respect Maori and
their rangatiratanga: Muriwhenua Land Report (Wai 45) at p 390."
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the right for local authorities to exercise their delegated authority in exchange

for an obligation to actively protect Maori interests;

the need for compromise by both Maori and the wider community when a

local authority makes a decision on behalf of the whole community;

the duty of local authorities to conzult Maori;

the duty of local authorities not to diverse themselves of their obligations to

Maori;

the right of Maori to local self-development;

the tribal right of self-regulation; and

the obligation for local authorities to recognise hibal rangatiratanga.

7.4 The Local Government Act 2002

Section 4 of the Local Government Act 2002 is the 'headline' provision referring to

Maori and the Treaty of Waitangi. It is supported by sections 14(lXd), 77(1)(c), 81

and 82(2) as well as a number of less significant sections noted below.

Section 4 states that:

"In order to recognise and respect the Crown's responsibility to take appropriate
account of the principles of the Treaty of Waitangi and to maintain and improve
opportunities for Maori to contribute to local govemment decision-making processes,
Parts 2 and 6 provide principles and requirements for local authorities that are intended
to facilitate participation by Maori in local authority decision-making processes."

Section l4(1Xd) states that:

"In performing its role, a local
that a local authority should
decision-making processes."

Section 77(lXc) states that:

authority must act in accordance with ... the principle
provide opportunities for Maori to contribute to its

"A local authority must in the course of the decision-making process [seek to identifu
all reasonably practicable options andl ... if any of the options identified under
paragraph (a) involves a significant decision in relation to land or a body of water, take
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into account the relationship of Maori and their culture and traditions with their

ancestral land, water, sites, waahi tapu, valued flora and fauna and other taonga."

Section 81 states that:

*(1) A local authority must -

estabtish and maintain processes to provide opportunities for Maori to

contribute to the decision-making processes of the local authority; and

consider ways in which it may foster the development of Maori capacity to

contribute to the decision-making processes of the local authority; and

provide relevant information to Maori for the purposes of paragraphs (a)

and (b)."

A local authority, in exercising its responsibility to make judgments about the

manner in which subsection (l) is to be complied with, must have regard to -

the role ofthe local authority, as set out in section I l; and

such other matters as the local authority considers on reasonable grounds

to be relevant to those judgments."

Section 82(2) states that:

"A local authority must ensure that it has in place processes for consulting with Maori

in accordance with subsection (l)."

It is also worth noting here a number of other duties local authorities have to Maori in

the Local Government Act 2002.8e

See:

Section 40(l), which concems the local govemance statement and provides than "A local authorit-v must

prepare and maks publicly available, following the triennial general election of members, a local

gonemance statement that includes information on- (i) policies for liaising with, and memoranda or

agreements with, Maori;".

Section 108, which soncems the Policy on remission and postponement of rates on Maori freehold land

and provides that:

(l) If a policy adopted under section 102(4X0 provides for the remission of rates on

Maori freehold lan{ the policy must stde-
(a) the objectives sought to be achieved by the rernission ofrates; and

(b) the conditions and criteria to be met in order for rates to be rcmitted.

(2) If a policy adoprcd under section 102(4X0 provides for the postponement of the

requirement to pay rates on Maori freehold land, the policy must state-
(a) ttre objectives sought to be achieved by a postponement of the requirement

to PaY rates; and
(b) the conditions and $iteria to be met in order for the requirement to pay

rates to be postponed.
(3) For the avoidance of doubt, a policy adopted under section 102(4x0 is not required

to pmvide for the remission o[ or postponement of the requirement to pay, rates on

Maori freehold land.
(4) In determining a policy under section 102(4X0, the local authority must consider the

matters set out in Schedule 1 l.

(a)

(b)

(c)

(2)

(a)
(b)
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For the purposes ofthis section, the term rates includes penalties payable on unpaid
rates.

Section 205, which concerns the use of development contributions for reserves and provides that: ". .. a
territorial authority must use a development contribution received for rescrves purposcs for thc purchasc
or development of reserves within its district, which may include-(d) payment, on terms and conditions
the territorial authority thinks fit, Hiii) the fustees or body corporate in whom is vested a Maori
reservation to which section 340 of Te Ture Whenua Maori Act 1993 applies, to enhance the reservation
for cultural or other purposes:"

Clause 12 of Schedule 3, which concems tlre duties of a joint committee of affected local authorities or
appointed local auttrority in relation to a reorganisation proposal and provides thar: "(3) The joint
committee of the affected local authorities or the appointed local authority must-{a) give public notice
of the draft reorganisation scheme: and (b) send a copy of the draft reorganisation scheme to - (vii) the
Chief Executive of Te Puni Kokiri; and (viii) any affected Maori organisations identified by Te Puni
Kokiri ..."

Clause 36 of Schedule 7 which concems requirements for local authorities to be a good employer and
provides that: "(l) A local authority, and any other person having responsibilit-v for the selection and
management of employees of the local authority, must operate a personnel policy that complies with the
principle of being a good employer. (2) For the purposes of this clause, a good employer means an
employer who operates a personnel policy containing provisions generally accepted as necessary for the
fair and proper treatment of employees in all aspects of their employment including provisions
requiring---(d) recognition of-(i) the aims and aspirations of Maori; and (ii) the employment
requirements of Maori; and (iii) the need for greater involvement of Maori in local govemment
employment...".

Clause I of Schedule l0 which concems community outcomes and provides that:'A long-term council
community plan must, to the extent determined appropriate by the local authority,-{e) oufline how the
local authority will. to further community outcomes, wort with{ii) Maori. central government, and
non-govemment organisations,.. "

Clause 5 of Schedule l0 which concems the development of Maori capacity to conributeto decision-
making processes and requires that: "A long-term council community plan must set out any steps that the
local authority intends to take, having considered ways in which it might foster the development of
Maori capacity to contribute to the decision-making processes of the local authority, over the period
covered by that plan."

Clause 2l of Schedule l0 which concems the information to be included in an annual report and
provides that: "An annual report must include a report on the activities that the local authority has
undertaken in the year to establish and maintain processes to provide for opporrunities lor Maori to
contribute to the decision-making processes of the local authoritv."

Schedule l1 which concems matters relating to rates relief on Maori freehold land and requires that:

I The matters that the local authority must consid€r under section 108(4) are-
(a) the desirability and importance within the distict of each of the objectives in clause

2: and
(b) whether, and to what extent the attainment of any of those objectives could be

prejudicially affected if there is no remission of rates or postponement of the
requirement to pay rates on Maori freehold land; and

(c) whether, and to what extenl the attainment of those objectives is likely to be
facilitated by the remission of rates or postponement of the requirement to pay rates
on Maori freehold land; and

(d) the extent to which different criteria and conditions for rates relief may contribute to
different objectives.

2 The objectives refened to in clause I are-
(a) supporting the use ofthe land by the owners for traditional purposes:
(b) recognising and supporting the relationship of Maori and their culture and traditions

with their ancestral lands:
(c) avoiding further alienation of Maori freehold land:
(d) facilitating any wish of the owners to develop the land for economic use:
(e) recognising and taking account ofthe pr€sence ofwaahi tapu that may affect the use

ofthe land for other purposes:

(5)
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ln addition,the Local Government Act 2002 made amendments to the Local Electoral

Act 2001 that provided options for the establishment of Maori wards and

constituencies.e0 This matter is addressed more thoroughly later in this chapter.

t.J Discussion and Analysis - Clarifying the Relationship

The Statement of Policy Direction 2000 expected that the Review would result in a

new statute that would clari$ local government's relationship with the Treaty of

Waitangi.el

The key mechanism for achieving this objective is section 4 of the Local Government

Act 2002 - or the 'headline' provision referring to Maori and the Treaty of Waitangi.

Section 4 states that the Crown's responsibility to take appropriate account of the

principles of the Treaty of Waitangi when delegating functions and powers to local

authorities is being met through the principles and requirements placed on local

authorities in Parts 2 and 6 of the Act and especially sections 14(1Xd) and 77(1)(c) as

well as sections 81 and 82(2).e2

(f) recognising and taking account of the importance of the Iand in providing economic
and infrastructue support for marae and associated papakainga housing (whether on
the land or elsewhere):

G) recognising and taking accounl of the importance of the land for community goals
relating to-
(i) the preservation ofthe natural character ofthe coastal environment:
(ii) the protection ofoutstanding natural features:
(iii) the protection ofsignificant indigenous vegetation and significant habitats

ofindigenous fauna:
(h) recognising the level of community services provided to the land and its occupiers:
(i) recognising matters related to the physical accessibility of the land.

Local Electoral Act 200 I . sections l9Z - lgZH.

See Department of Iniemal Affairs, Statement of Policy Direction for Review of Local Government Act
(November 2000), at 2. See also Report to the Cabinet Economic Development Committee, Poiicy
Frameworkfor Local Government and Review of the Local Government lct (DEV (00) 40), 24 July
2000; Minute of the Cabinet Economic Development Committee (DEV (00) M 17/2.26 July 2000: and
Cabinet Minute confrming the Economic Development Committee Minute (CAB (00) M 25llC. It is
worth noting the vague nalure of the Treaty policy objective for the review, which, as stated above. was
simply to "clariff local govemment's relationship with the Treaty of Waitangi". This objective was later
criticised as appearing to "merely perpetuate the status quo and fall far short of an effective commitrnent
to advance future prospects for Maori development within a local and regional conlext " It was suggested
that the policy objective be changed to the following: "Provide eflective statutory measures to able local
government to give effect to [the principles of] the Treaty of Waiangi." See Lake Taupo Forest Trust
and Lake Rotoaira Forest Trust, Submission on the Review of the Local Govemment Act 197"1 (Augus
2001), l-2.

See Locaf Govemment Act et al, Local Government KnowHow, Decision-Making, (2002) 59.
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7.5.1 Recognising and Respecting the Crown's Responsibilities

Section 4 of the Local Government Act 2002 provides that:

"ln order to recognise and respect the Crown's responsibility to take appropriate
account of the principles of the Treaty of Waitangi and to maintain and improve
opportunities for Maori to contribute to local govemment decision-making processes,
Parts 2 and 6 provide principles and requirements for local authorities that are intended
to facilitate participation by Maori in local authority decision-making processes."

It is worth noting, by contrast, clause 4 of the Local Government Bill 2001, which

provided that:

"To recognise and respect the principles of the Treaty of Waitangi, and with a view to
maintaining and improving opportunities for Maori to contribute to local government
decision-making processes, Parts 2 and 5 provide principles and mechanisms to
facilitate participation by Maori in local authority decision-making.o'

Extensive debate took place in the Select Committee leading to a recommendation

that the opening phrase in the final section be redrafted as follows: o'In order to

recognise and respect the Crown's responsibility to take appropriate account of the

principles of the Treaty of Waitangi ...". The change appears to have been made so as

to clariff that it is the Crown's responsibility to take appropriate account of the

principles of the Treaty of Waitangi, and that the Crown cannot divest itself of these

responsibilities. Where these responsibilities are being met by local authorities, they

must observe the principles and mechanisms in Parts 2 and 6 when exercising their

powers and duties under the Act.

In its submission on the Local Govemment Bill 2001, Local Government

New Zealand raised a concern that the phrase 'omaintaining and improving

oppornrnities" implied that councils would be in a "constant state of non-compliance"

- as they could never achieve the appropriate or optimum level of perfonnance. Local

Government New Zealand suggested that a new phrase "providing for Maori to

contribute" should be considered as an alternative to phrase "maintaining and
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improving opportunities".e3 This suggestion was not adopted by the Committee.

Acknowledging the point made by Local Government New Zealand, the phrase

"maintaining and improving opportunities" imposes an obligation on local authorities

to demonstrate continuous improvement of the opporhrnities they provide for Maori to

contribute their decision-making processes. These are to be recorded in a local

authorities Annual Report.ea

Although a range of legislative models were considered during the Review as

mechanisms to clariff local government's relationship with the Treaty of Waitangi,

the final approach taken is largely based on section 4 of the Neu, Zealand Public

Health and Disabitity Act 2000.es This contrasts with other legislative models, such as

those in the Resource Management Act I99l andthe Hazardous Substances and New

Organisms Act 1996, which require local authorities to "take account of'or "give

effect to" the principles of the Treaty. As noted by one commentator: "While these

other requirements remain in their current form, the relationship [between local

govemment and the Treaty of Waitangi] may always remain unclear, especially given

the new approach of the Bill."e6

Local Govemment New Zealand, Submission on the Local Government Bill 2001 (22 February 2001),
13.

Clause 2 I . Schedule 10. Local Government Act 2002.

See section 4, New Zealand Public Health and Disabiliry* Act 2000.

As noted by G Lanning, "Clariffing the relalionship between local authorities and the Treaty of
Waitangi - the Local Government Bill 2001", Butterworths Resource Managemeil Bulletin 4(10)
(March 2002\, I t3-l l4 at I l4:

"This new approach [the Treaty clauses] was bome out of the debates over the
New Zealand Public Health and Disability Act 2002 which, at the Bill suge, included a
provision that the legislation was to be ninterpreted in a manner that is consistent with
the principles of the Treaty of Waitangi". The Bill was criticis€d for not providing
enough guidance as to the extent to which the Treafy- principles would apply under the
proposed legislation. In particular, there was significant concem that health funding
decisions would be subject to the principles of the Treaty. These concems were
exacerbated by the perception that the Treaty principles were still undefined. Following
those debates, tbe provision was amended to prescribe which parts of the legislation
were included to (amongst other matters) "recognis€ and rcspect the principles of the
Trea!/."

See G Lanning, "Clarifiing the relationship between local authorities and the Treaty of Waitangi - the
Local Government Bill 2001". Butterttorths Resource Management Bulletin 4(10) (March 2002), 113-
l14atll4.
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With regard to section 4 of the New Zealand Public Heaith and Disability Bill itse$

another commentator has suggested that:e7

o' ... the key change made in fsection 4] lies in the shift from the general to the specific.
Instead of purporting to affect the interpretation of the whole Act in a general but
unspecified way, the new clause 4 clarifies Parliament's intention behind the specific
provisions in part 3 of the Act. This means that a Court (or anyone else for that matter)
can focus on interpreting how Padiament intended to "recognise and respect" the
principles of the Treaty by tuming to the specifics in part 3 rather than starting from
scratch ... whatever your position on the substance of these provisions, it is in them
that we see the specific operationalisation of the relationships between the Crown,
Maori and other New Zealanders that is expressed in general terms in the Treaty of
Waitangi. It is provisions such as these that give substance and certainty to how these
relationships should work. It is here that endless debate over abstract ideologies must
give way to working out pragmatic solutions to problems in the real world."

This view paralleled that of the Local Government and Environment Select

Committee, which noted in its report to Parliament:e8

'oThe ... clause makes clear that Treaty responsibilities lie with the Crown, which is the
Treaty partner. When powers are delegated to local authorities, requirements need to
be put in place to ensure that the Treaty is observed. The clause Ia] principles and a

set of mechanisms in Part2 and Part [6] have been included in the bill in orderto give
effect to the Crown's obligations."

This approach accords with the relevant principle, recognised by the Waitangi

Tribunal, that the Crown cannot evade its obligations under the Treaty by conferring

authority on some other body that is inconsistent with the Crown's Treaty

obligations.ee The clause seeks to prescribe the extent of a local authority's

obligations. These are set out in Parts 2 and 6 and provide principles and

requirements for local authorities that are intended to facilitate participation by Maori

in local authority decision-making processes. These processes are not, however

simply an end in themselves and must be intended to satisff the Crown's

responsibilities under the Treaty of Waitangi with regard to local government. An

outstanding question is whether these provisions are substantive enough to satisfu the

M Palmer: "The Treaty of Waitangi in Legislation", NZLJ (June 200 l ), 207 at 2 1 1.

Local Govemment and Environment Select Committee, Report on tlrc Local Government Bill 2001,18-
t9.

See A Ward (ed), lVaitangi Tribunal "Rangahau Whanui Series" (1997) (Vol. II),485 arrrd"Ngawha
Geothennal Resource Report" 1993 Wai 304. See also Cabinet Policy Committee, o'Treaty of llaitangi
and Local Government'" , POL (0 I ) 270, I October 2001, 4.
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Crown's responsibilities. Arguably they are not. Although a local authority may

facilitate participation by Maori in its decision-making, it may still make a decision

that does not satisfy or is contrary to the principles of the Treaty. In this case, the

Crown remains responsible to Maori for any deficiency.

7.5.2 Facilitating Opportunitiesfor Maori to Contribute to Decision-Making

The key obligation for local authorities arising from section 4 is to facilitate

participation by Maori in local authority decision-making through the principles and

requirements of Parts 2 and 6 of the Act.

Presumably the focus for meeting this obligation is specifically through

sections l4(1xd) nd 77(l)(c) as well as sections 81 and 82(2) - all of which, in

accordance with section 4, contain principles and requirements that specifically

provide for local authorities to facilitate participation by Maori in decision-making.

However, it is worth reiterating that the way section 4 is drafted, all of Parts 2 and 6

apply and "[the specific] sections relating to Maori should be read in the context of
the general provisions". t oo

There are also the slight differences in the language used in section 4 and sections

14(lxd) and 8l to consider. While the obligation in section 4 is 'to facilitate
participation by Maori in local authority decision-making processes',

sections 14(1Xd) and 81 only require local authorities to 'provide opportunities for
Maori to contribute to decision-making processes.' The notion of 'facilitating

participation in decision-making' is a different and more onerous obligation than

'providing opportunities to contribute to decision-making' or consultation. The

process of participating or sharing in a decision implies an active involvement in the

decision in question. It means that Maori should have some part in the shaping of or

determining the decision being made. While sharing or participating in a given

decision does not necessarily denote equality of input, let alone control over the

eventual decision, it does assume that the act of participation confers an opportunity

In this regard, other sections in Parr 2 and 6 should be considered as part of a local authority's
obligation to facilitate participation by Maori in decision-making processes. See Local Government
KnowHow Decision-Making (2002) 59
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to impact on the end result. This difterence in wording in section 4 reinforces a view

that the obligations in Parts 2 and 6 are encompassed within the broader duty on local

authorities to facilitate participation by Maori in decision-making processes.

7.5.2.1 Section 14(1Xd)

Section l4(1xd) of the Local Government Act 2002 is one of the set of 'principles

relating to local authorities' and provides that a local authority, in performing its role:

"should provide opportunities for Maori to contribute to its decision-making

processes".

Overall, the intent of section l4(1xd) is that a local authority in undertaking its role

should 'turn its mind' to giving effect to the principle, but it is not actually legally

obliged to take any action. Section 14(1Xd) also appears to be closely related to the

requirement in section 81(lXa). In this regard, Local Government New Zealand in its

submission on the Local Government Bitt 2001argued that:r0l

"Clause 12(e) [that became section l4(lxd)] requires that local authorities must
endeavour to provide appropriate opportunities for Maori to contribute to its decision-
making processes. This requirement is internally inconsistent with Clause 63, which
sets out the requirement that local authorities must establish and maintain processes to
provide opponunities for Maori to contribute to the local authority's decision-making
processes.

Clause l2(e) places a lesser obligation on councils and in our view does not add
anything to what is required under the general statement of principles in relation to the
Treaty of Waitangi in clause 4, and the primary mechanism for delivering on that
general statement is clause 63 [that became section 8l]. In our view the additional and
weaker principle in clause l2 should be deleted. In order to achieve our objective of
clarity with flexibility councils will want to know that if they have complied with
clause 63(l )(a) then they have met their obligations."

While the same zuggestion could be made of many of the other principles in

section 14, this is probably more critical for section 14(lxd), particularly noting the

government's overall objective of clarifying local government's relationship with the

Treaty of Waitangi. Arguably section l4(1xd) adds little to this objective.

Local Government New Zealud, Submission on the Local Government Bill 2001 (22 February 2001),
13.
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7.5.2.2 Section 77(1\k\

Section 77 is a general provision establishing those considerations and procedures that

local authorities must use as part of thefu decision-making process.

The general effect of section 77(1Xc) is that it requires that where any of the options

being considered by a local authority involve a significant decision which affects land

or a body of water, the policy analysis and option assessment process must be

undertaken so that the authority can take into account the relationship of Maori and

their culture and traditions with their ancestal land, water, siteso waahi tapu, valued

flora and faun4 and other taonga. It appears that the requirement to take into account

does not give these factors priority over other factors relevant to the decision, but is

intended to require them to be considered and balanced with other factors.l02

The language in section 77(l)(c) is similar to that in section 6(e) of the Resource

Management Act 199l which already applies to local authoriry responsibilities under

that Act, but section 77(I)(c) is oddly more limited in that it only applies to land or

bodies of water as opposed to section 6(e) which applies to all natural and physical

resources. On the other hand, section 77(l)(c) applies to all decisions that might be

made by local authorities as opposed to only those made in the context of the RMA.r03

Nonetheless, local authorities can look to their experience and obligations under

section 6(e) for guidance. For example, "ancestral land" in section 6(e) has been

interpreted as land which has been owned by ancestors and is not confined to land

which remains Maori land or which is currentlv owned bv Maori.loa

It is worth noting here that section 6(e), similarly. does not have priority over the primary purpose of
sustainable management set out in section 5 of the Resource Management Act /991. Seey'few Zealand
Rail Ltd v Marlborough Disrrict Council [994] NZRMA 70.

Section 6(e) ofthe Resource Management Act /99l provides that:

"ln achieving the purpose of this Act, all persons exercising functions and powers under it, in
relation to managing the use, developmenl and protection of natural and physical resources,
shall recognise and provide for the following matters of national importance: (e) The
relationship of Maori and their culture and traditions with their ancestral lands, water, sites,
waahi tapu and other taonga"

For cases discussing section 6(e) see Gill v Rotorua District Council (1993) 2 NZRMA 604; Haddon v
AucUand Regional Council [994] NZRMA 49; Sea-Tow Ltd v Auckland Regional Council [L994]
NZRMA 204; Ngatiwai Trust Board v llhangarei District Council [994] NZRMA 2691' Cook Island
Community Centre v Hastings District Council U994] NZRMA 375; Te Runanga o Taumarere v
Northland Regional Council [996] NZRMA 77; Mason Riseborough v Matamata Piako District
Council (1997) 4 ELRNZ 3l:. Mahuta v Wailato Regional Council (Environment CouG A 9l/98,29
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However, unlike the other provisions referred to in section 4 of the Local Government

Act 2002, the reference to 'their ancestral land, water, sites ...' is more directly related

to the interests of mana whenua rather than the interests of Maori more generally.los

Although the language of section 77 is mandatory, there is still a degree of discretion

over how to apply it because it is subject to the 'right to prioritise' under section 79

(see section 77(2)).

7.5.2.3 Section 8l

As noted above section 81 requires that:

"(l ) A local authority must -

(a) establish and maintain processes to provide opportunities for Maori to
contribute to the decision-making processes of the local authority; and

(b) consider ways in which it may foster the development of Maori capacity to
contribute to the decision-making processes of the local authority; and

(c) provide relevant information to Maori for the purposes of paragraphs (a) and
(b).

(2) A local authority, in exercising its responsibility to make judgments about the
manner in which subsection (l) is to be complied with, must have regard to -
(c) the role ofthe local authority, as set out in section I l; and
(d) such other matters as the local authority considers on reasonable grounds to

be relevant to those judgments.

Section 81(1) contains three separate but inter-related obligations. Overall they

require local authorities to provide opporhmities for Maori to contribute to their

decision-making by establishing and maintaining processes, by considering how to

foster the development of Maori capacity to make this contribution and by providing

July 1998); Waihi Cold Company v llailato Regional Council ( Environment Court, A 146/98, 15

December 1998); Friends and Community of Ngavha Inc v Minister of Corrections [2002] NZRMA
401; Ngati Rangi Tntst v Manawatu-l{/anganui Regional Council @nvironment Court, A 67/2004, 18

May 2004). See also the commentiary in D Nolan, Environmental and Resource Management Law (3*
Edition, 2005) at 829, para l 4.l2.

The similarity of section 771)(c) with section 6(e) raises a question about whether section 77(l)(c) may,
in fact, be superfluous. It is difficult, for instance to envisage a significant or relevant decision involving
consideration of section 77(1Xc) that would also not involve consideration of section 6(e).

Local Govemment New Znaland et al, Local Government Know How. Guide to Decision-Making (2002)
61.
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relevant information. Although these requirements are appear straightforward, they

actually impose efiensive and complex obligations, particularly when read together

with section 8l(2), and the obligation in section 4 to continuously maintain and

improve on these processes.

The first obligation in section 81(lXa) requires local authorities to set up continuous

rather than sporadic processes so that Maori can take the opportunity to contribute in

an ongoing way to the decision-making of local authorities. These obligations require

local authorities to go fi.uther than consultation on specific iszues and outline an

expectation of ongoing or long-term involvement. Because of their continuous nature,

these processes will also link with other parts of the Local Government Act 2002,

including sections 77(l)(c) and 82. Nonetheless, local authorities have some

discretion about determining what these processes will be.

The second obligation in section 8l(lxb) requires local authorities to consider ways

in which they may foster the development of Maori capacity to contribute to decision-

making. The Local Government KnowHow Guide to Decision-Making suggests

that: 
106

"Capacity-building will be two-sided. Local authorities should ensure that their
processes don't create unreasonable barriers to Maori contribution to decision-making
processes, and that Maori themselves have the understanding and ability to utilise
appropriate opportunities ... Effective capacity building can be seen as comprising:
identifying, creating and nurturing sustainable and effective institutional relationships
to achieve medium-to-long term objectives; [and] harnessing and maximising the use of
existing skills and resources ... The main objective would be to bridge the gap which
sometimes exists between the 'culture' of local government and that of Maori
organisations."

However, the section only obliges local authorities to o'consider ways to do this".

Section 8l(2) makes it clear that local authorities may exercise their own judgement

over how best to comply with this requirement, although any consideration will have

to be undertaken in good faith. *At a minimum, local authorities will need to make a

judgrnent on what is a reasonable level of compliance with this provision."loT For

See Local Government New Zealand et al, Local Govemmen! KnowHow Guide to Decision-Making
(2002\66-67.

See Local Government New Zealand et al, Local Government KnowHow Guide to Decision-Making
(2002) 66-6'1. Sse also the comments made by Baragwanath J in Helmbright v Environnent Court (l,lo
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some local authorities, and Maori, this requirement to foster the development of

Maori capacity to contribute to decision-making will raise 'resourcing' issues. In

addition, clause 5 of Schedule 10 requires a local authority to include details of any

measures it intends taking in its long term council community plan while clause 2l

requires the reporting of any measures in the local authority's annual report.

Section 81(1Xc) obliges local authorities to provide relevant information to Maori for

the purposes of meeting the obligations outlined in sections 8l(a) and (b).

Section 81(2) requires local authorities to make judgments about how to comply with

the requirements in section 81(l) having regard to their role as set out in section ll
and any other matters they consider on reasonable grounds to be relevant. As noted

earlier in this Thesis, section 1 1 outlines the role of a local authority and itself links to

section 10 that establishes the purpose of local government.

Cabinet Papers presented as part of the Review envisaged the use of kaumatua" Maori

advisory committees, standing committees and co-opted Maori members as

mechanisms for affording Maori with opportunities to contribute to decision-

making.los Cabinet also agreed that a set of best practice guidelines would be

developed to assist councils meet these requirements that would provide:

Encouragement to do more than the prescribed minimum consultation processes and to
develop ongoing collaborative relationships with Maori to support both the consultation
provisions and the provisions to consider aspects of Maori values and culture when
taking key decisions;

Guidance on the freedom councils have to develop different types of relationships with
different $oups of Maori in the community (e.g. iwi, hapu, taurahere, national Maori

t [2005] NZRMA I 18. The case involved the failure of the Whakatane District Council (and perhaps
the Maori claimants) to recognise a heritage battle site on land, privately owned, which was subsequently
approved for subdivision without recognition of the site. The Judge noted the desirability of proper
consultation at paragraph 9, and the need recognise Maori values as expressed in sections 6(e) and 8 of
the Resource Management Act 1991. A comment is made by the Judge in paragraph 25 that "The
importance of due recognition of those values, clearly expressed by Parliament, requires an ungrudging
r€sponse from the Courts...". Further at paragraph 28: "A particular problern is the lack ofresources on
the part of Maori....Those in public office must examine their conduct and the way that Cardozo, himself
of a minority, expressed so clearly..,".

Report to the Cabinet Policy Committee,Treaty of,llaitangi and Local Government, (POL Min (01)
270), I October200l,7-9. See also G Hewison, "Agreements between Maori and Local Authorities'
(2000) 4 NZJEL l2l. See also the power to make joint management agr€ements under section 36B of
lhe Resource Management Act I99l.
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organisations, urban Maori authorities), according to the issues and the local situation
and applied by councils as appropriate;

Encouragement to work collaboratively with Maori when exercising functions (e.g. by
building on the ability to use rahui and tapu in the fisheries area);

Encouragement to develop intemal information, advice, and decision-making structures
that promote effective Maori participation in accordance with local needs and capacity;
and

' Encouragement to work with local iwi and Maori in building the capacity of Maori to
participate in local government activify.

The Local Government KnowHow Guide to Decision-Making includes an extensive

set of guidelines (as envisaged by Cabinet) outlining how local authorities can meet

the requirements of the Local Government Act 2002.10e These include:

identifoing Maori stakeholders in the region or district (bearing in mind the diversity of
Maori groups and organisations);

identiffing key issues of particular interest to Maori groups;

gathering information on Maori perspectives about local authoriry activities;

consciously building on existing good quality relationships that have been established
(for instance through work related to the Resource Management Act);

identiffing a programme of measures to move forward; and

providing adequate funding for whatever is decided.

A survey rurdertaken in 2004 concerning local authority engagement with Maori

identifies current practices used by councils when working with or engaging Maori

and updates a 1997 Local Government New Zealand suruey.tlo Overall, the survey

concludes that increases in local authority responsiveness to Maori have been made

between 1997 and 2004. The key fiadings were that there was an increase in

implemented formal consultation processes and mechanisms for inforrnal consultation

and information sharing. In addition, two thirds of all councils provided for internal

See Local Govemment New Zealand et aI, Local Government KnowHow Guide to Decision-Making
(2002),59-69.

See Local Govemment New Zealand et al, Local Authority Engagement with Maori - Sumey of Cunent
Council Practices (July 2004). See also Local Government New Zealand Liaison and Consultation with
Tangata l{henua (1997). The 1997 survey focused on representation, consultation (both formal and
informal), the employment of Maori liaison staff and the development of formal agreements. The 2004
survey contained a number ofadditional questions and therefore comparisons are possible only on topics
included in both zurvevs.
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training on subjects such as statutory obligations, the Treaty of Waitangi, the Maori

langtrage and culture and marae-based protocols. Almost two thirds provided funding

for joint initiatives with Maori and half had projects to work with the Maori

community. Moreover, half of the councils referred to iwi management plans and a

quarter had established co-management regimes with local Maori for managing sites,

activities or resources. I I I

Again, as noted earlier in this Chapter, the Crown's responsibitities have been

expressed as principles and have attracted extensive consideration and a useful

sunmary of these principles has been articulated in the Waitangi Tribunal's

Rangahaua l4/hanui Series and in Carter Holt Harvey Ltd v Te Runanga o

Tuv'haretoa Ki Kawerol,.tt2 While the Waitangi Tribunal has not had an opportunity

to clearly articulate in one report what the Crown's obligations are to Maori when it

delegates functions or powers to local authorities, arguably these obligations include

having regard to the duty of active protection, the duty to manage resources and other

taonga according to Maori cultural preferences, an obligation to provide for the right

of Maori to develop and to recognise the right of tribal self-regulation.

The Local Government KnowHow Guide to Decision-Making includes a useful set of

issues of possible signif,rcance to Maori which it considers local authorities should

have regard to, that will be relevant to implementation of the obligations in section

81.113 This is reproduced below.

See Local Govemment New Zealand et a|, Local Authority Eigagement with Maori - Surrey of Cunent
Council Practiees (July 2004), 13. In 2004, for instance 80% (69) of all councils had implemented
formal consultation processes,92o/o(79) had processes for informal consultation processes nd92o/o(79)
had processes for informal consultation and information sharing. In 1997, the number of councils were
I 6 and I I respectively out of 64 responses for the fust two categories.

See A Ward (ed), Il/aitangi Tribunal Rangahaua l{hanui Series (1997) (Vol. lI) and Carter Holt Haney
Ltd v Te Runanga o Tuwharetoa Ki Kawerau [2003] 2 NZLR 349 at359.

See Local Govemment New Zealand et al, Local Government KnowHow Guide to Decision-Making
(2002) 68.

ISSUE EXPLANATION
Significant health
and well-being
issues

The following health and well-being outcomes have the potential to be of
significance to Maori:
. the protection of taha wairua: spirituality balance with nature, protection of

mauri
. the protection of taha whanaunga: responsibility to the collective, the

caDaciry to belong. to care and to share
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. the protection of taha hinengaro: mental health and well-being, the capacity
to communicate, to think and to feel

. the protection of taha tinana: nhvsical srowth and develonment.
Significant
environmental
issues

The following environmental outcomes have the potential to be of significance
to Maori:
. the continued and improved availability, quantity and quality of traditional

food resources (mahinga kai)
. the continued availabiliry and improved quantity and quality of traditional

Maori natural resources
. the retention ofNew Zealand's indigenous flora and fauna
. the protection of flora and fauna valued by Maori
. the purity of water (inland and coastal) and the need to retain and extend its

productive and life-sustaining capacity
. the purity ofair and the need to retain and extend its productive and life-

sustaining capacity
. the purity ofair and the need to retain and extend its productive and life-

sustaining capacity
. the restoration and retention ofnatural habitats.

Si-enificant
cultural issues

Cultural outcomes that have the potential to be significant to Maori include:
. the sanctity of Maori cultural health and well-being
. the recognition of Maori cultural, spiritual, ethical, or socio-economic

values

' the protection of mauri (spiritual integrity or Iife-force) of people
. the preservation and maintenance of traditional Maori knowledge by Maori
. the protection of the mauri of Maori culture, language and knowledge
. the maintenance, expression and control by Maori of their traditional

practices, e.g. kaitiakitang4 tapu, rahui
. the protection of the mauri of valued flora and fauna
. the protection of the mauri of land
. the protection of the mauri of waterways (inland and offshore)
. the Drotection of mauri of air

Significant issues
relating to the
Treaty of
Waitangi

The following Treaty of Waitangi outcomes are likely to be significant to
Maori.
. whether actions proposed relate to unresolved Treaty claims to the

Waitangi Tribunal
. the continued ability of Maori to exert their development right as implied

by the Treaty where these are recognised by the Waitangi Tribunal.
. consideration of Maori representation and the development of Maori wards.

The Local Government KnowHow Guide to Decision-Making also suggests that iwi

management plans (especially those that encompass social, economic and resource

management issues) are also a useful source of information for identifring matters of

significance for local Maori.rra

The obtigations outlined in section 8l require a local authority to actively establish

and maintain processes to provide opporfunities for Maori to contribute to that local

authorityrs views of social, envhonmental, cultural and economic well-being as well

as 'Treaty of Waitangi' concerns so that these are able to be considered by the local

authority in its decision-making processes.

See Local Govemment New Zealand et a), Local Govemment KnowHow Guide to Decision-Mahng
(2002) 69.

ll4
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Although an argument might be made that section 8l requires local authorities to

appoint Maori to committees or establish separate Maori Issues committees so that

Maori are included in those bodies actually making the decisions rather than merely

providing input to the decisions being made, a preferable interpretation is that this is

not a mandatory requirement, but rather an option that local authorities should fully

consider as a means of best meeting their obligations under section 81.

Finally, it is also worth noting here a change between section 8l and clause 63 (as

introduced in the Local Government Bill 2001). Clause 63(2) made it clear that the

section did not preclude similar alrangements being established for other population

groups, but this was not enacted. The absence of such a statement has not changed

the requirements of Act to Maori and does not preclude local authorities from

voluntarily putting in place processes to involve other population gloups more closely

in decision-making.r l5

Overall the obligations under section 81 are extensive and although many local

authorities are responding positively to them, it appears that there is still some

distance between what is being achieved and what is expected. Much of the gain has

been at the consultation end of the 'facilitationo spectrum, rather than at the other end

which requires active and continuous participation in general decision-making.

Added to these wide-ranging obligations is the requirement in section 4 to

continuously maintain and improve on these processes.l16

7.5.2.4 Section 82

Section 82(2) is part of a broader provision setting out principles of consultation and

consequently is narrower in scope than the other sections outlined above. Section

See Local Govemment New Zealand et al, Local Covernment KnowHow Guide to Decision-Making
(?002) 6t.

Local Govemment New Zealand et al, Local Authority Engagement with Maori - Sutttey of Current
Council Practices (July 2004),
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82(2) provides that: "A local authority must ensure that it has in place processes for

consulting with Maori in accordance with subsection (1)."

One point to note here is that section 82(2) does not require consultation with Maori

in particular circumstances where consultation would not be required under the

general provisions of the Act. What it obliges local authorities to do is to establish

processes that can be used for consulting Maori when the local authority is required to

or decides to undertake consultation. In addition, these processes must conform to the

principles esablished in section 82(1). These are the same principles that apply

whenever consultation is being carried out. As with the other provisions relating to

decision-making and consultation, sections 82(3) to (5) explicitly provide for local

authorities to exercise judgment over the level of compliance. The intention is to

provide the flexibility for local authorities to identiS arrangements that are

practicable and meet local circumstances.llT As noted in the Local Government

Know How Guide to De cision-Making, however: I 1 8

"... consulting with Maori requires additional considerations reflecting the specific
ways in which Maori participate and make decisions. Consultation with Maori requires
a more proactive stance than with some other $oups. There are a number of key issues
that local authorities need to think about, understand and acquire internal capacity to
handle effectively and with least-cost. Once established, this intemal capacity would
also have to be maintained."

7.5.2.5 'Maori'

Local government is required through various statutes to build relationships with

tangata whenua, mana whenu4 iwi, hapu and taura here or simply Maori. In the

Resource Management Act 1991, for instance, the relationships are primarily with

'tangata whenua'. The term Maori is used in the Local Government Act 2002. As

See Local Government New Zea.land et al, Local Government KnowHow Guide to Decision-Making
(2002) 61. One commentator has argued that the effect of consultation processes as required by statutes
such as the Resource Management Act l99l have been burdensome for Maori and in many cases have
been ineffectual, often appearing as a fait accompli, and denying opportunity for unconstained
discussion. See W Winiata "Local Democracy and Indigenous Communities: A Model for Aotearoa
New Zealand" in P McDermott, V Forgie & R Howell, An Agenda for Local Government, Proceedings
from the Local Govemment Conference 1995 (1996).

See Local Government New Zealand el al. Local Government KnowHow Guide to Decision-Making
(2002) 65.

lt7
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noted by the Local Government and Environment Select Committee in their report

back on the Local Government Bill 200Lre

"... there is a risk that using a less inclusive term might require a council with a good
working relationship with Maori to change its processes. We decided that the term
'Maori' would allow each authority to determine which were the appropriate groups in
each district and that this was consistent with the principle of local decision-making."

Consequently each local authority will need to develop a process to allow for Maori to

identify themselves as appropriate entities for the local authority to work with in each

instance. As noted in the Local Government Knou,How Guide to Decision-Makingl20

"... the provisions refer to'Maori'rather than only 'iwi'or'hapu'. Hence ... the
intention is that local authorities' engagement with Maori be one that realistically
reflects the makeup of the Maori population of their district or region, and other
interests ... The provisions referto Maori and are intended to include both [traditional
Maori organisations based on iwi and hapu and other Maori organisations]. The
significance of each will vary according to the population and other characteristics of
the district fand region] concerned. There are also Maori who are not involved with
any of these groups, especially in urban areas, and these groups have the right to be

[engaged] if they wish."

It is worth mentioning here section 35A of the Resource Management Act l99I
(RMA), which aims to give greater certainty for councils concerning the scope of
consultation required with iwi (and, if appropriate, hapu) and to provide for the

participation of iwi (and, if appropriate, hapu) in resource planning.l2r The section

addresses the difficulties encountered by councils and others in identifying the

persons or groups with the mandate to represent iwi or, if appropriate, hapu. It does so

by requiring councils to keep a record of the iwi and hapu within the region or district,

iwi planning documents lodged with the relevant councils, and the areas within the

region or district over which one or more iwi or hapu exercise kaitiakitanga.

To facilitate this record-keeping, the Crown, ttnough its agency the Ministry of Maori

Development/Te Puni Kokiri, must provide the required information to councils.

Local Govemment and Environment Select Committee. Report on the Local Government Bill 2001, l8-
19.

See Local Govemment New Zealand et al, Local Government KnowHow Guide to Decision-Making
(2002) 60 and 64.

Section 354, Resource Management Act l99l .
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However, this requirement does not limit the ability of councils to record their own

Iocal information in the register.

Although section 35A states that the information recorded under this section is only

relevant for Resource Management Act pu{poses, and is not intended to be used for

determining conflicting claims between or among iwi and/or hapu, or for imposing

any responsibility or cost on councils to do so (the mechanisms under Te Ture

Whenua Maori Act I993 remain available to resolve such disputes), section 35A will

nonetheless be useful for identifuing iwi and hapu for the purposes of the Local

Government Act 2002.

While it is one thing to identify Maori to work with in any instance, it may be quite

another to determine how any conflicting or overlapping interests between various

Maori groups or individuals might be incorporated into a decision. For instance,

whose or what views should prevail? Should the local authority involved be the

arbiter between these views or should a single Maori view be expected? Although the

intention of the Local Government and Environment Select Committee was to allow

each local authority to determine the Maori groups or individuals they would work

with, this has introduced complexity and uncertainty for local authorities and Maori

alike.

7.5.3 Maori Wards and Constituencies

The Local Government Act 2002 made amendments to the Local Electoral Act 2001

that provide options for the establishment by local authorities of Maori wards and

constituencies. These provisions are intended to clarify local government's

relationship with Maori in terms of representation.

7.5.3.1 Maori Representation in Local Government

While Maori representation on local authorities differs from place to place, it is
generally acknowledged that the level of representation has been inadequate. The

number of Maori elected to local authorities is low by comparison with the percentage

of Maori inthe local population.
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The Department of Internal Affairs Candidate Survey undertaken in 2001 notes that

the typical profile of a local authority candidate is that they are male, aged 45 years

and over, living in a couple only household with relatively high levels of income

($50,000 per year or more).r2'In 1992,2.5% of elected members identified as Maori,

in 1995 3.5Vo, in 1998 5.5% and in 2001 only 4Yo, compared to Maori making up

around 14% of New Zealand's total population over this period.l23 This figure also

masks significant local discrepancies even in areas where Maori elected members

exist (e.g. in 1998, only 13% of the elected members of the Gisborne District Council

identified themselves as Maori compared to 42Yo of the population, while in the

Kawerau District Council, only 22% identified as Maori eompared with 58% of the

populationl.l2a One commentator has described the chronic under-representation of

Maori in local government as a'osnowballing crisis".l25

A number of commentators argue that the under-representation of Maori is largely

due to the local government electoral system. Both first-past-the-post and the

preference for wards over at-large constituencies constrain minority group

representation.l26 As argued by one commentator:I27

Department of Internal Affairs, A Survey of Local Authority Election Candidates in the 2001 Local
Authority Elections (June 2002), I8-19. As argued by A Sullivan, the first-past-the-post electoral system
tends to favour the election of middle-class, middle-aged, Pakeha males to office: "Few Maori are
elected onto local government councils using this method." A Sullivan, "Maori Representation in Local
Government", in J Hayward, Local Goyemment and the Treat.v of llaitangi (2003) .l37. 

See also M
Waakq "Local Govemmenf', in M Mulholland (ed.) State of the Mdori Nation: Twenv-First-Century
Issues in Aotearoa (2005),219-26.

Departrnent of lntemal Affairs, A Sumey of Local Autharity Election Candidates in the 2001 Local
Authority Elections (June 2002) I 9. In 200 l. one in seven people (or 526,281) in New Zealand identified
themse lves as Maori. Sec Statistics New Zealand 2001 Census. "Most respondents [to the Department of
Intemal Affairs Surveyl did not have any Maori ancestry (82%), and 7o/o didnot know. This compared to
80% of the population nationally who had no Maori descent (2o/o did not know). The l2o/o of respondents
who reported having Maori ancesfy comparcs with lTYo of the population nationally. L€ss rcspondents
(30%) with Maori ancestry were elected compared to 52Vo of respondents with none and 50olo who did
not know if they had Maori ancestry." Departrnent of Intemal Affain, A Suney of Local Authority
Election Candidates in the 2001 Local Authority Elections (June 2002) 19.

See DeparEnent of Intemal Affairs. Cowultation Document - Reyiew of the Local Government Acr (June
2001),35.

J Hayward, "Putting the case for Maori wards in LG", NZ Local Government 4l(7) (2005),32.

Bush, for example, describes the at-large versus the ward/constituency debate as centering on the
respective undesirables of inequitable representalion versus pamchialism. See G Bush, 'Local
Govemrnent' in R Miller (ed .), Nn, Zealand Politics in Transition (1997). The ward/constituenry
qystem is favoured overuhelmingly by local authorities. In 1995 only three cities and three district
councils held elections at-large rather than by wardVconstituencies. Sectoral or geographic
representation, guaranteed by the ward/constituency system, is clearly the preferred and most important
electoral feature for local govemment councillors. The multi-ward system further constrains minority
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"The representation of Maori and other minority groups is strongly affected by
the nature of the electoral system ... Local govemment reforms have been taking
place since 1989 but the issue of separate Maori representation has not been on
the govemment agenda. Local governments have paid only 'lip-serviceo to
sporadic calls for local body accountability to their local Maori constituents."

Although the 2004 option for local government to take up the single transferable

voting system was considered one way of addressing the problem of minority

representation in local government, the first STV election made no noticeable impact

on the numbers of Maori elected to councils that used that option.l28

Generally, the debate about whether there should be local separate Maori

representation has mirrored the ongoing debate over the New Zealand Parliamentary

Maori Seats.r2e Put simply, there are those who resist the idea of separate

group rcpresentation by dissipating the strength ofbloc voting (unless, under exceptional circumsrances,
a minority has a significant number of voters in a single ward, as may be the case for Maori voters in
some wards). See also M Bargh, "Tiers of Confusion and Blurring Boundaries: M6ori, the Local
Covemment Act2002 and the General Agreement on Trade in Services (GATS)", Political Science,56
(1) (2004),6s-74.

A Suflivan. "Maori Representation in Local Government", in J Hayward, Local Government and the
Treaty of Waitangi (2003) 142.

J Hayward, "Putting the case for Maori wards in LG", NZ Local Government 4l(7) (2005), 32.

The Royal Commission on the Electoral Sltsten (1986) noted that one of the valuable features of the
New Zealand political system was that it guaranteed Maori representation which symbolised for Maori
their special status in New Zealand society as the indigenous people of New Zealand. See New Zealud
Electoral Commission" Towards a Better Democracy: Report of the Royal Commission on the Electoral
S.vsterr (1986) 18. See also A Hampton. "The Limitations of the Prescriptive Dimensions of Lijphart's
Consensus Model: A Case Study of the Incorporation of Mdori within New Zealand's Democratic
System, I 984- | 995", P olitical Science, 47 (2) ( l 995). 2 I 5-3 7.

See H Catt, "Women. Maori and Minorities: Microrepresentation and MMP", in J Boston, S Levine, E
McLeay, and NS Roberts (eds), Frorn Campaign to Coalition: The 1996 MMP Ele*ion (1997), 199-206;
H Catl "Representation", in R Miller (ed.) l,{ew Zealand Politics in Transition (1998) 397407.

In 1994, the Waitangi Tribunal strongly argued that the Crown has an obligation mder the Treaty of
Waitangi to actively promote Maori citizenship rights to political representation. Waitangi Tribunal. i"&e
Maori Electoral Option Report lilai 4l3.By contrast, M Durie observed that Maori representation has
never been based on a commitrnent to the Treaty of Waitangi, but implied a recognition of the legitimacy
of Maori claims to a sharing of, or access to, political power. See M Durie. Te lvtana, Te Kawanatanga:
The Politics of Maori Self-Detennination (1998); M Durie, Nga Kahui Pou: Iaunching Mdori Futures
(2003): M Durie, Ngd Tai lv(ata6i: Tides of Mdori Endurance (2005). A Sharp suggests that because the
Treaty (appropriately) means so many things to different people, social.justice discourse should be morc
clearly defrned so that the principlesof faimess, equity, need orsimilar concepts, can be argued beyond
conflicting interprctations of vague Treaty principles. Maori representation at a national level has mostly
been debated outside Treaty discourse and is legitimarely accepted as a mique and fair element of our
democratic society. It is surprising that this discourse has rarely extended to local govemment. See A
Sharp, Justice and the Maori; Maori Claims in Nqw Zealand Political Argument in tlrc 1980s (1991).
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representation, arguing that it is preferential and undemocratic,l3O while others argue

that separate representation provides the only opportunity for genuine participation in

the key decision-making p.ocesses.t3l Finally, some commentators note that the non-

residential ratepayer franchise, introduced in 1992 and confirmed in the Local

Government Act 2002, which grants some property owners privileged voting rights

and which is already part of the local government electoral system, establishes a

precedent for other preferential voting options, such as separate wards and

constituency seats for Maori.l32

7.5.3.2 Local Electoral Act 2001

As noted earlier in this Chapter, the is5ue of Maori representation tbrmed part of the

Review of the Local Government Act 1974.t" Several key documents produced

during the Review noted that low Maori representation resulted in several difficulties

for local authorities, including their over-reliance on advisory roles and consultation

as the key means of incorporating Maori views into decision-making processes.l3n

M Farrell, for example, cites a number of authors who variously describe separate representation as

inherently unfair, inequitable, and institutionalising division in New Zealand society. Opponents to
separate Maori representation claim that it discriminates against the general population by interfering
rvith the authority and will of the general voters. The majority democratically elects people to office -
therefore government reflects the will of the people. Individual representation rather than community or
collective representation is considered by opponenls to be a core value o[ the electoral process. See M
Fanell, Ie Pooti Maaori: Maaori Representation and Electoral Reform (1992).

See J Hayward, "Putting the Case for Maori Wards in LG" NZ Local Government,4l (7) (2005), 32.
See also E Stokes, Maori Representation in Parliament (1981); A Simpson. Redistributing the Maori
l'ote, 1972-84 (unpublished paper), Departmentof Politicr University o[ Waikato (1985); E Mcleay,
"Two steps forward, two steps back: Maori devolution, Maori advisory committees and Maori
representation", Political Science, Vol. 34, No. I (1991), 3046; W Winiata "Local Democracy and
Indigenous Communities: A Model for Aotearoa New Zealand" in P McDermott. V Forgie and R
Howell, An Agendafor Local Government, Proceedingsfrom the Local Goyernment Conference 1995.
Massey University (1996); S Banducci, T Donovan and JA Karp, "Minority Representation
Empowerment, and Participation", Journal of Polirics, 66 (2) (2004),534-56.

A Suflivan, "Maori Representation in Local Government'', in J Hayward, Local Govemment and the
Treaty of Wailangi (2003) 150,

See New Zealand Labour Pwty, Labour on Local Govemment - Policy Document of the New Zeqland
Labour Party (Oct. 1999); Deparunentof Internal Affairs. Statement of Policy Directionfor Review of
Local Government Act 1974 (November 2000) 3; Report to the Cabinet Poliry Committee, Review of the
Local GovernmentAct: EnhancingMaoriRepresentationonLocalGoyernment (POL(01) lll), l8May
2001; and Minute of the Cabinet Policy Committee (POL Min (01) l2l2l, undated; Department of
Intemal Affairs, Consultation Document - Review of the Local Covenzment lct (June 2001) 17;
Departrnent of Internal Affairs, Review of the Loeal Government Act - Synopsis and Analysis of
Submissions (October 2001); Report to the Cabinet Policy Committee. Reyiew of Local Government Act:
Paper 7; Treaty ofllaitangi and Local Government (POL (01) 270), I October 2001, I l-12: and Local
Govemment and Environment Select Committee, Report on the Local Government Bill 2001,39-41.

Report to the Cabinet Policy Commiltee. Reiew of Local Government Act: Paper 7 ; Treat-v of Waitangi
and Local Government (POL (0 I ) 270), I October 200 l, I | -l 2.
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While a mandatory nationwide option for the establishment of Maori wards or

constituencies was considered during the Review, there was little support

forthcoming.l3s The alternative, which was frnally adopted, was for an optional

mechanism to be incorporated into the Local Electoral Act 2001 whereby local

authorities and communities could decide for themselves whether or not to establish

Maori wards or constituencies.

Nonetheless, the practical example of the Bay of Plenty Regional Council (Maori

Constituency Empowering) Act 2001 that established Maori constituencies for the Bay

of Plenty Regional Council has had some inJluence in moving the debate forward by

providing a practical example from which to gain experience.'36 In its report on that

Bill, the Justice and Electoral Select Committee stated that:r37

"it is vital that all local bodies have the option of entering into arrangements to secure
Maori participation and [we] have urged that the Govemment introduces in
forthcoming local government legislation options on which all local bodies will have to
decide at three yearly intervals, as they also decide what electoral system to use."

As noted aboveo the Local Government Act 2002 made amendments to the Local

Electoral Act 2001 to provide local authorities with options to establishment Maori

wards and constituencies.l3s The establishment of Maori wards or constituencies may

be initiated by a resolution passed by a local authority or a poll to decide whether or

not to have Maori wards or constituencies (which may arise from either public

demand or a council resolution).13e

Report to the Cabinet Policy Committee, Revlew of Local Government Ac!: Paper 7; Treaty of lltaitangi
and Local Government (POL (01) 270), I October200l, I l-12.

The Bay of Plenty Regional Council (Maori Consilnency Empowering) Act 2001. At the 2004 local
elections. candidales contested three Maori constituency seats (Kohi, Mauao and Okurei). For a
discussion of the development of the Maori constituency seats at the Bay of Plenty Regional Council, see
Judge P Trapski, The Proposal to Establish a Maori Constituency (1998); A Sullivan, "Maori
Representation in Local Govemment", in J Hayward (ed.) Local Government and the Treaty of l4taitangi
(2003), 135-56; E Yang, An Inquiry into Mdori Representation in District Health Boards and Local
Government, Unpublished LLB(Hons), University of Auckland (2005).

Justice and Electoral Committeg Reports of Select Committees: Bay of Plenty Regional Council (Iulaori
Constituency Empowering) Bill (2002).

Local Electoral Act 2001, section l9Z - l9ZH.

See l92 - l9ZH and Schedule lA ofthe Local Electoral Act 2001 .
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Despite a requirement for all local authorities to consider the option of Maori wards or

constituencies during representation reviews, none have to date opted to do so.la0

Moreover, the result of the 2004 local govemment elections has not improved the

overall low representation of Maori on local authorities.'ot Although the separate

representation of Maori on local authorities is a strongly contested political issue,l42 as

argued by one commentator:la3

"The [Act's] strategy is to allow the advancement of Maori participation to be
incrementally achieved through local govemment processes, rather than to be
prescriptive in directing that Maori wards (or committees) should be mandatory
in all territorial (and regional) districts. The cumulative obligations on local
authorities, allowing for publications and voter education, should ensure faimess
to Maori. However, if the polls result in the majority of voters, who will be non-
Maori, voting down the provisions for representation, it can be foreseen that
there would be justification in revisiting the Treaty compliance issues, and taking
a more prescriptive approach."

Nevertheless, the longer term availability of Maori wards and consdruencies may be

vulnerable to political review of the provisions upon any change of government.ls

7.6 Conclusions

A key objective of the Review and resulting Local Government Act 2002 was to

clarify local government's relationship with the Treaty of Waitangi. This was based

upon an acknowledgement that while the Treaty of Waitangi was an important part of

See sections l9H and l9I, Local Electoral Act 2001. However. as noted earlie( the Bay of Plenty
Regional Council has established three Maori consisteng seats. See Bay of Plenty Regional Council
(Maori Constituenqt Empowering) Act 2001.

J Hayward, "Putting the case for Maori wards in LG", NZ Local Government 4l(7) (2005), 32.

See the contrasting policies of the mqior political parties. While Labour inuoduced the option of Maori
wards or constituencies, the National Parly Policy is to "repeal Labour's separate Maori seats on
councils" and the New Zea.land First Policy is to "remove the provision of separate wards based on r€rce

in local govemment". See http://rvwrv.national.org.nzl; htto://www.nzfirst.org.nzl.

K Palmer, Submission to the Local Government Bill 200l (February 2002),53.

Should a National-led Coalition Govemment be formed, particularly if it involved New Zealand Firs!
there is some likelihood that the provisions for separate Maori wards and constituencies would be
repealed. See htto://www.national.ors.nzJ; htto;//www.nzfi rst.ore.n/.
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the local govenrment legal environmen! no provision existed in the Local

Government Act 1974 to recosnise this.

In 1999, the Labour/Alliance government brought a focus to Maori and Treaty issues.

Both parties had signalled an intention to address the relationship between local

authorities and Maori, albeit their intentions had only been sketched out very broadly.

One of the initial Cabinet Papers noted the absence of any previous substantive

engagement by the Crown with Maori about the relationship of the Treaty of Waitangi

and local government. It proposed that a consultation progpmme be undertaken with

Maori to elicit their views. This decision, in effect, divided consideration of Maori

and Treaty issues into a parallel but separate stream of policy work from the main

aspects of the review.

The Consultation Document 2001 discussed in general terms the existing local

government statutory obligations with regard to the Treaty of Waitangi as well as the

Treaty settlement process. It also discussed ways in which local government could

work more closely with Maori and the question of Maori representation on local

authorities. The Consultation Document 2001 invited and received submissions on

the question of whether there was a relationship between local government and the

Treaty of Waitangi, the nature and extent of that relationship, any barriers to Maori

involvement in local government as well as any suggestions for enhancing and

encouraging Maori participation and representation in local government.

Following final consideration of four options for clarifring the relationship between

the Treaty and local government Cabinet decided to include a package of practical

provisions in the Bill together with an express acknowledgment of the principles of

the Treaty. The Cabinet paper also considered options for enhancing Maori

representation.

The Local Government Bill 2001included specific principles and mechanisms in Parts

2,5 and l3 of the Bill. Although extensive debate took place in the Select Committee,

in the end, very little redrafting was undertaken of the clauses in the Bill relating to

Maori and the Treaty.
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As the experience of the Select Committee indicated, views held about the obligations

local authorities have to Maori and the Treaty of Waitangi tended to be polarised. On

the one hand there were those who contended that the Treaty contained obligations

that existed only between central government (or the Crown) and Maori, while on the

other, there were those who argued that because local government derived its

authority through statute from Parliament, then obligations under the Treaty (albeit

within the context of those local government powers) must also 'flow down' along

with this authority.

It appears to be this second view that is recognised in section 4 of the Local

Government Act 2002 and firther elaborated upon in sections l4(lXd), 77(1)(c), 81

and 82(2).

Section 4 of the Local Government Act 2002 states that it is the Cro'nm's responsibility

to take appropriate account of the principles of the Treaty of Waitangi when

delegating functions and powers to local authorities. This responsibility is met

through the principles and requirements placed on local authorities in Parts 2 and 6 of

the Act and especially sections l4(lxd) and 77(1)(c) as well as sections 81 and 82(2).

The phrase "maintaining and improving" used in section 4 imposes an obligation on

local authorities to demonstrate continuous improvement of the opportunities they

provide for Maori to contibute their decision-making processes. Section 4 is also

drafted in a different style to other Treaty clauses used in other legislation relevant to

local government (such as section 8 of the Resource Management Act 1991) which

require local authorities to explicitly 'take account of or 'give effect to' the principles

of the Treaty. While these other requirements remain in their current form, the

relationship between local government and the Treaty of Waitangi will remain

unclear. Section 4 also seeks to prescribe the extent of a local authority's obligations

by providing that these are set out in Parts 2 and 6, although the notion of

'participation in decision-making' used in section 4 is a more onerous obligation than

'contributing to decision-makingo used in Parts 2 and 6. Moreover, these processes

are not an end in themselves and must satisfr the Crown's responsibilities under the

Treaty of Waitangi with regard to local government.
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Turning to Parts 2 and 6 themselves, arguably section 14(lxd) adds little to frrther

clarifying local government's relationship with the Treaty of Waitangi.

Section 77(l)(c) outlines requirements for local authorities to take into account the

relationship of Maori and their culture and traditions with their ancestral land, water,

sites, waahi tapu, valued flora and fauna, and other taonga when making significant

decisions that affect land or a body of water. However, this section is more limited

than its counterpart in section 6(e) of the Resource Management Act 1991 which

applies to all decisions made concerning natural and physical resources.

Section 81 contains very extensive obligations for local authorities in three separate

but inter-related parts. Overall they require local authorities to provide opportunities

for Maori to contribute to their decision-making by establishing and maintaining

processes, by considering how to foster the development of Maori capacity to make

this contribution and by providing relevant information. Section 81(2) requires a local

authority to make judgments about how to comply with the requirements in section

81(1) having regard to its role as set out in section l1 and any other matters the local

authority considers on reasonable grounds to be relevant. Cabinet papers presented as

part of the Review envisaged the use of kaumatua, Maori advisory committees and

co-opted Maori members, for example, as mechanisms for affording Maori with

opportunities to contribute to decision-making. Cabinet also agreed thar a set of best

practice guidelines should be developed to assist councils meet these requirements

and these have been included in the Local Government KnowHow Guide to Decision-

Making. The specific obligations outlined in section 81 require local authorities to

actively ensure that aspects of health, environmental, cultural and economic

well-being of significance to Maori as well as Treaty of Waitangi issues are

considered by local authorities in all of their decision-making processes. These

obligations are far reaching and go well beyond the current practices of most local

authorities.

Section 82(2), by contrast, is part of a broader obligation setting out principles of

consultation and consequently is narrower in scope than section 81 outlined above.
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Overall, while the inclusion of specific provisions in the Local Government Act 2002

are certainly a significant step forward in terms of clariffing that local government

does have a relationship with the Treaty of Waitangi and through this with Maori, the

provisions do not provide complete clarification of the detail of this relationship. But

as with the Crown itself, such a relationship will be an evolving one and certainly the

extensive obligations on local authorities to maintain and improve opportunities for

Maori to contribute to local government decision-making, especially as provided for

in section 81, allows for both an immediate set of obligations and also for these to

develop over time as the role of local govemment evolves under the Local

Government Act 2002. However, Maori cannot be expected to wait for long and if
significant advances are not being demonstrated, a more prescriptive approach may be

the result.

With regard to the objective of improving Maori representation on local authorities,

the Local Government Act 2002 made amendments to the Local Electoral Act 2001 to

provide local authorities with options to establishment Maori wards and

constituencies. These may be initiated by a resolution passed by a local authority or a

poll of electors which may arise from either public demand or a council resolution.

Despite a requirement for all local authorities to consider the option of Maori wards or

constituencies during representation reviews, none have to date opted to do so.

Moreovero the result of the 2004 local government elections has not improved the

overall low representation of Maori on local authorities. Should the results of the

2007 elections be as paltry as those of 2004, then a more prescriptive approach may

be considered. Nevertheless, the longer term availability of Maori wards and

constituencies may be vulnerable to political review upon any change of government
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Chapter 8 - Conclusions

8.1 Introduction

The new Labour-Alliance Coalition Government of 1999 was quick to implement its

manifesto promises concerning local government. These were ambitious, involving

reform of the *ree 'tablets' of local government legislation -the Local Election and

Polls Act 1976, the Rating Powers Act 1988 and the Local Government Act 1974 -
before the end of its first term.t

The Local Government Act 1971, in particular, had become an assortment of parts

enacted during different periods over a quarter of a Century, reflecting various policy

approaches. Much of the Act contained prescriptive and detailed powers making it

complex and lengthy. It imposed high levels of transaction costs on local authorities

and required continuous amendment to meet changing circumstances. In addition,

much of local government legislation was (and still is) contained in other statutes.

Overall, the 1974 Act provided little coherent guidance about what the role and

function of local government was in New Zealand. It was suggested that a more

effective and enduring legislative framework was required that would enable local

govenrment to respond to the requirements of rapid change.2

Reform of the Local Government Act 1974 was made a key policy objective of both

the Labour and Alliance parties prior to the general election in 1999.3 Foilowing the

G Hewison, "A Power of General Competence - Should it be Granted to Local Govemment in New
Zealmd?", AULR, Vol. 9 No. 2, 2001, 498: M Reid. "Local Government Reform - its here but what does
it mean?". Public Sector, Vol. 24, No. 2 (June 200 I ), I I .

See Sir G Palmer, "Local Govemment, th€ Constitution and the Future", in McDermotl Forgie, Howell
(eds), lz Agenda for Local Govemment, (1996),324; Local Govemment New Zealand. BrieJing Paper
to the Incoming Minister (December I 999); Chen and Palmer l3-l 7.

See Labour Party, Labour on Local Government - Poliry Document ofthe New Zealand Labour Par4t,
(October 1999). Also see Alliance Party, Alliance Policy on Local Government (1999\
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election, the Coalition Government initiated a Review of the Act that was aimed at

achieving a new statute which: reflected a coherent overall strategy on local

government; moved to a more broadly empowering legislative framework under

which local authorities could meet the needs of their communili.s; involved the

development of a partnership relationship between central and local government; and

clarified local government's relationship with the Treaty of Waitangi.a

In iight of the review of the Local Government Act 1974 and the enactment of the new

Local Government Act 2002, it has been opportune to examine, from the perspective

of legislative development and implementation, whether the key objectives of the

Government's Review of the Local Government Act 1974 were met. Was the result of

the Review mere rationalisation of the 1974 Act or true reform? In particular, did the

Review achieve a new Local Government Act which:

reflects a coherent overall strategy on local government;

moves to a more broadly empowering legislative framework under

which local authorities can meet the needs of their communities;

involves the development of a parhership relationship between central

and local government; and

clarifies local government's relationship with the Treaty of Waitangi.s

This concluding chapter appraises each of these key objectives for the Review and

comments on whether these were met.

8.2 Appraisal

This thesis has sought to critically examine whether the four key objectives of the

Government's policy direction for the Review were achieved through the enactment

and subsequent implementation of the Local Government Act 2002.

Department of lntemal Affairs, Statement of Policy Direction for Review of Local Government Act
(November 2000) al 2. See also Report to the Cabinet Economic Development Committee, Rniew of
the Local Government Act: Paper One: Purpose and Principles (DEV (00) 54), 2-3.

Departrnent of Intemal Affairs. Statement of Policy Direction for Review of Local Government Act
(November 2000) 2. See Report to the Cabinet Economic Development Committee, Review of the Local
Government Act: Paper One: Purpose and Principles (DEV (00) 54) 2-3.

a

a
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The thesis has done this by first outlining

enactment of the Local Government Act 2002

objectives were then covered in chapters 3 to 7.

process of the Review and the

chapter 2. Each of the four key

the

in

8.2.1 A Coherent Overall Strategt on Local Government

As discussed in chapter 3 of this thesis, the first objective of the Government's

Review of the Local Government Act I974 was to achieve a new statute that reflected

a coherent overall strategy on local govemment. This objective arose out of a plea

from the local government sector, following a decade of reform, for central

goverrlment to provide some clarity about what the role and purpose of local

government should be.

Two rival groups, identified by some commentators as the 'minimalists' and the
oactivists', have sought to direct the New Zealand local government policy agenda.6

The minimalists (supported generally by National-led Coalition Govemments) believe

that the functions of local authorities should be scaled back as far as possible while

the 'activists' (supported generally by Labour-led Coalition Governments) have

promoted a broad role for local authorities as the leaders of community governance.T

These strongly opposed views make a stable long term coherent strategy for local

government problematic, especially when their views are supported by rival political

parties. For example, should the current reign of Labour-led Coalition Government

The concept of competing minimalist and activist agendas was developed by B Dollery and J Wallis.
See B Dollery and J Wallis. The Political Economy of Local Government - Leadership, Reform and
Market Failure (2001), ChapterT. 196-220. See chapter3 of this thesis.

See B Dollery and J Wallis, The Political Economy of Local Government - Leatlership, Reform and
Market Failure (2001), 212-215. See also, from a minimalist perspective, New Zealand Business
Roundtable, Local Government in New Zealand: An overview of economic and fnancial issaes ( 1995);
Local Govemment Forum, Refocusing the Role of Local Govemment (1999), 56; Ken. Toward More
Effcient and Democratic Local Government (1999). Also see the website of the New Zealand Business
Roundtable - htto://www.nzbr.org.nzlindex.aso. From an activist perspective, see P McKinlay, 'Local
Government Reform: What Was Ordered and What Has Been Delivered?' (1994); P McKinlay. Pr.rDlic
Ownership and the Community (1998); P McKinlay, Devolution: Partnership or Ad Hocism? (1999); M
Reid, "Local Govemment: service Delivery or Govemance", Public sector, (1994) l7(2),2-6; M Reid,
'A Local Govemment Perspective on Social Capital" in D Robinson (ed), ,locrcl Capint and Policy
Development (1997); M Reid, "The Central-Local Govemment Relationship: The Need for a
Framework?", PoliricalScience,(1999) 5092), I64-18l. See chapter3 ofthisthesis.
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change to one that is National-led, a 'minimalist' view may come to the fore and re-

direct the strategy for local government to a more scaled back agenda.

8.2.1.1 Adoptine an Intemational Perspective '

In chapter 3 of this thesis. it was argued that the solution lies in taking an international

perspective. A nurnber of well established international declarations and a European

Convention - the European Charter of Local Self-Government 1985, set out

internationally accepted principles of local self-government.s The preamble of the

European Charter, for example, asserts forthrightly thare

local authorities are one of the main foundations of any democratic society;
it is at the local level, through the institution of local government, that the
right of citizens to participate in the conduct of public affairs can be most
directly exercised;
the existence of local authorities with real responsibilities can provide an
administration which is both effective and close to the citizen;
the safeguarding and reinforcement of local self-govemment secures the
principles of democracy and the decentralisation of power; and that
this entails the existence of local authorities endowed with democratically
constituted decision-making bodies and possessing a wide degree of
autonomy with regard to their responsibilities, the ways and means by which
those responsibilities are exercised and the resources required for their
fulfillment.

The European Charter obliges parties to guarantee the political, administrative and

financial autonomy of local authorities.l0

Although an unashamedly 'activist' view of local government underpins these

instruments, their importance in determining the strategic approach to local

government globally cannot be denied. Forty-three countries, including the United

See International Union of Local Authorities. Ihrld-llide Declaration on Local Self-Govemment,
adopted by the IULA Council, Rio de Janeiro (September 1985); European Charter of Local Self-
Govemment. ETS No. 122; tntemational Union of Local Authorities, I(orld l4lide Declaration of Local
Self-Governmenl, adopted by the IULA Council, Toronto, (June 1993); United Nations Centre for
Human Settlements (HABITAT) and World Associations of Cities and Local Authorities Coordination
(WACLAC), Towards a llrorld Charter of Local Self-Governmenr (May 1998). See chapter 3 of this
thesis.

See Explanatory ReporL European Charter of Local Self-Governmezt, ETS No. 122. See chapter 3 of
this thesis.

See Explanatory Reporf European Charter of Local Self-Governmenr, ETS No. 122. See chapter 3 of
this thesis.
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Kingdom, have ratified the European charter.lt Although of European origin, the

principles of the European Charter have been replicated in the draft World Charter of
Local Self-Government 1998 which is likely to be adopted by the United Nations at

some point in the near future.12

In a world of continual globalisation, where overt demonstrations of commitment to

democracy are now important, there is little choice for a small state such as

New Zealand, dependent on the good will of other larger nations, to take its cue in

drafting national legislation from internationally accepted principles. Moreover, the

emergence of international law that reaches down below the level of the state to local

government raises questions about whether national governments are even entirely

free to solely determine the legal framework within which local authorities operate?|3

New Zealand is obliged to ensure that its local government law complies with the

principles espoused in these international instruments. To ensure this occurs,

consideration should be given to including these principles as a Schedule to the Local

Government Act 2002.

In addition, local authorities themselves can initiate their own 'foreign policy', as

shown through their assertions to being 'nuclear freeo or 'GE Free' and adopt the

principles of the European Charter as a matter of local policy.ra As with the nuclear

free policies of the 1970's, a groundswell of support for a principled approach to local

democracy may influence the national point of view.

See, European Charter of Local Self-Government, ETS No. 122, Charts of signatures and ratifications at
the following address: www.conventions.coe.int. See chapter 3 of this thosis.

United Nations Centre for Human Settlements (HABITAT) and World Associations of Cities and Local
Authorities Coordination (WACLAC), Towards a World Charter of Local Self-Government (May I998).
As noted by the Chairperson guiding ttre development of the World Charter: "The need for the
development of national laws and regulations that clearly specif the role and responsibilities of local
authorities vri-d-vls national Govemments and provide for effective decentralisation and local
democracy, taking into account the principles of autonomy, subsidiarity and proximity, was also
highlighted. ln this contexg it was suggested that the experience gained in the implementation of the
European Charter of Local Self-Govemment could be used as a basis for developing a global charter that
would set out the key principles underlying a sound constitutional or legal framework for a democratic
local govemment system." See chapter 3 of this thesis.

G Frug and D Barron, "Intemational Local Govemment Law", The Urbon Lawyer 38(l) (2006), l-2 and
at 29. See chapter 3 ofthis thesis.

See City of Bumside, Charrer of Local self-Government in South Australia- Section I - Policy Manual.
M Taggart, "Globalisation, "Local'o Foreign Policy and Adminisrative Law", in G Huscroft and M
Taggatg Inside and Outside Canadian Administrative Law: Essays in Honour of Dnid Mullan (2006).
See chapter 3 of this thesis.
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An outstanding cause of anxiety for the sector must be that if a coherent direction is

not able to be set down firmly, then a return to power of supporters of a minimalist

approach may see a new direction being set. In many ways, this is now far more of a

problem than before. A minor tweak to section 10 of the Local Government Act 2002

and the purpose of local government could be made far narrower than before.

8.2.1.2 The Purpose of the Act

As noted in chapter 3 of this thesis, section 3 of the Local Government Act 2002

outlines the purpose of the Act and should demonstrate that the new statute reflects a

coherent overall strategy on local government. Section 3 states that the purpose of the

Act is:

"... to provide for democratic and effective local government that recognises the
diversity of New Zealand communities; and to that end, this Act-

(a) states the purpose oflocal government; and
(b) provides a framework and powers for local authorities to decide which
activities they undertake and the manner in which they will undertake them; and
(c) promotes the accountability of local authorities to their communities; and
(d) provides for local authorities to play a broad role in promoting the social,
economic, environmental, and cultural well-being of their communities, taking a
sustainable development approach."

Quite simply, it is deficient. The focus in section 3 is on the purpose of local

government as well as the role and powers of local authorities rather than the purpose

of the statute itself. There are a number of significant Parts in the Act, for insrance,

that are not mentioned in section 3, such as Parts 3,4,5,8, 9 and 10 that are important

not only in terms of the puqpose of the Act, but also to articulating an overall coherent

strategy.

Despite the framework established through the 2002 Act (and the wider statutory

framework governing local authorities) largely being in alignment with the principles

of the European Charter and the other international instruments mentioned above,

section 3 does not make this case strongly enough. Local authorities are accepted as

one of the main foundations of democracy in New Zealand and this principle

continues to underpin the Local Government Act 2002. Although section 3 speaks of
"accountability of local authorities to their communitieso'o the 2002 Act is more than
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this, particularly Part 6, which provides rights for the community to be involved in the

conduct of the affairs of their local authorities. Although the 2002 Act provides for

the ongoing existence of local authorities, giving them expanded responsibilities and

an effective local administrative role, section 3 does not clearly articulate this.

Moreover, while the new statute preserves the existence of local authorities endowed

with democratically constituted decision-making bodies and possessing a wide degree

of autonomy as well as the ways and means by which their responsibilities can be

exercised and resources for their fulfiltment provided for, this is not expressed in

section 3. Finally, there is no mention that the 2002 Act safeguards the concept of
local self-government, including the principles of democracy and the decentralisation

of governmental power within New Zealand.

Other major statutes that are outside the scope of the Local Government Act 2a02

(such as the Local Electoral Act 2001and the Local Authority (Rating) Act 2002) arc

not acknowledged, but are, nonetheless, important elements of the local government

statutory framework. As a final point, section 3 also fails to mention one of the initial

objectives of the Review and what is arguably an important new purpose of the Act,

which is to 'clariff local government's relationship with the Treaty of Waitangi'.

8.2.1.3 The Purpose of Local Government and Local Authorities

Section 10 of the Local Government Act 2002 outlines the purpose of local

govemment and, as with section 3, should contribute to articulating a coherent overall

strategy on local government. Section 10 provides that:

The purpose of local government is -
(a)

(b)

to enable democratic local decision-making and action by, and on behalf oi
communities; and
to promote the social, economic, environmental and cultural well-being of
communities, in the present, and for the future.

The drafting used in section 10 was altered only slightly over the course of the

Review indicating that this was considered to be an appropriate description of the

purpose of local government.ls

Report to the Cabinet Policy Committee, Review of Local Govetnment Act: ReJinement of General
Empowerment of Local Authorities (POL (01) 106), 17 May 2001,4. See chapter 3 of this thesis.
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It was disappointing at best, and possibly misleading, that no comparative analysis

was offlered of section 37K or indeed sections 595 and 598 of the Local Government

Act 1974. These sections and, in particular, section 37K would have offered Cabinet

Ministers a useful contrast to section 10. There is, for instance, an emphasis in section

37K on New Zealand consisting of different communities or 'communities of interest'

that is lacking from section 10. In addition, section 37K highlights the importance of

efficiency and effectiveness as well as effective participation by local people in local

government that is also not captured in section 10.

Again, as explained above, the purpose of local govemment in New Zealand largely

lines up with thc principlcs of the European Charter and the other international

instruments, yet section 10 downplays this. The purpose of local government goes

well beyond enabling democratic local decision-making and action by, and on behalf

of, communities. Local authorities are accepted as one of the main foundations of

democracy in New Zealand. They provide rights for the community to be involved in

the conduct of their affairs. They play an effective and wide-ranging local

administrative role. They are endowed with democratically constituted decision-

making bodies, possessing a wide degree of autonomy over t}re ways and means by

which their responsibilities can be exercised and their resources expended. Finally,

local government also has a role in the decentalization of govemmental power within

New Zealand. Little of this sense of purpose is to be found in section 10.

Nonetheless, although section l0 might be inferior to section 37K in describing the

role of local authorities in local community democracy, it does go well beyond section

37K by promoting social, economic, environmental and culnral well-being. This

gives local authorities a powerfi.rl sense of a vision or outcome to be achieved that is

only at best implied by section 37K. Indeed, one of the main contrasts between the

Local Government Act 2002 and the 1974 Act is that the objective of promoting

community well-being is now right up front in the opening sections of the Act. Again,

a number of commentators have hailed this as a new development. But are these

objectives in the 2002 Act really so different from those of the Local Government Act
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1974? Arguably, the breadth of the objective to promote community welfare and

public health and well-being in the 1974 Act (at least for territorial authorities) is

similar in scope to the objective to promote the social, economic, environmental and

cultural well-being of communities. Certainly any examination of local authority

Long-Term Council Community Plans shows that there is no significant difference

between the activities undertaken prior to 2002 and those undertaken today. In

practice, local authorities themselves do not appear to be interpreting the four well-

beings more broadly than the objectives they had under the 1974 Act.

Despite encouragement to take a 'sustainable development' approach the concept of
the 'four well-beings' is dffierent. It is more strongly anthropocentric than eco-

centric, it suggests that decision-making should be disintegrated into silos rather than

being integrated and differs again from the concept of sustainable management in the

Resource Management Act I991 .16

8.2.2 A More Broadly Empowering Legislative Framework

The second objective of the Government's Review was discussed in chapter 4 of this

thesis. It aimed to achieve a new statute that involved a move to a more broadly

empowering legislative framework under which local authorities could meet the needs

of their communities. However, the quid pro quo for broader empowerment was a

statute that made local authorities more responsive and accountable to their

communities.

The integration of sustainable development across legislation is supported by section 13 of the Local
Govemment Act 2002. Section 13 provides thal "Sections l0 and l2(2) apply to a local authority
performing a function under another enactnent to the extent that the application of those provisions is
not inconsistent with the other enactment."

As noted by one commentator: *[Section 13] makes it clear that the breadth of the reform intended by
the enactnent of s 12 applies to all functions of local authorities under any enactment. The limitation in
respect of consistency with other Acts is a statutory confirmation of the usual maxim of statutory
interpretation that gen€ral words do not derogate from specific provisions, so that the broad provisions of
ss l0 and l2(2) must be read as subject to any inconsisent legislation that addresses a particular function
or activity." See Brookers, Local Government Law in New Zealand, LGl3.Ol. The extent to which
section 13 is recognised by local authorities in the administration of other enactments has yet to be
evaluated. One recent case where the section t0 purpose could have been of assistance is GrDDs v.ty'el"
Plymouth District Council HC, New Plymouth, CM004-443-115, 15 March 2006, Health J. which
related to a decision whether to extend leases of baches on reserye land. Although the intent of the
Reserves Act 1977 was considered, no mention was made in the judgment of the supportive intent or

' purpose under section l0 through section 13 of the Local Government Act 2002. See chapter 3 ofthis
thesis.
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8.2.2.1 Broader Empowerment

The concept of broader empowerment or oa power of general competence' for local

authorities had been discussed by the local government sector for several decades

prior to 2002. A very influential Department of Internal Affairs Discussion Paper

Towards a Power of General Competence for Local Government in New Zealand was

prepared in 1987 and influenced a view that:r7

"... the introduction of a pure power of general competence for local govemment
... would raise a number of legal and jurisdictional problems and a tendency for
local authorities to question the functions they have and the authoriry they have
to carry them out. The modified power of general competence ... would
overcome these difficulties ... Officials therefore consider that ... a power of
competence over a specified range of functions, would be the more desirable
legal basis for local government in New Zealand. [This] could be achieved by
specifuing the functions and objectives of a local authorify, and declaring: "... a
Council has the powerto do all things necessary or convenient to be done for or
in connection with the performance of its functions and to enable it to achieve its
objectives."

Although the Government ran out of time to implement this recommendation,

views expressed in the Paper appear to have influenced later opinions held

officials.

Under the Labour-Alliance Government of 1999, the initial promise to grant local

authorities a opower of general competence' eventually gave way to a omore flexible

and empowering legislative framework' that would be clearly restrained by a set of
strong accountabilities to the community. This was especially evident in the

Minister's speech on introducing the Local Government Bill 2001, wheie she affirmed

that:18

"Above all, the bill is about empowering communities, not as some might imagine by the
empowerment of councils to exert greater and greater power and authority over their
electors, but rather, by the empowennent of New Zealanders within their local

See Department of lntemal Affairs, Towards a Power of General Competence for Local Government in
New Zealand (1987). See also Departrnent of Intemal Affain, Cabinet Paper to the Cabiner Committee
on Reform of Local Govemment and Resource Management Statutes, (7 December 1989) 15. See
chapter 4 ofthis thesis.

Hon S Lee. Speech on the Inboduction of the Local Government Bill 2001, (19 December 2001). See
chapter 4 ofthis thesis.

the
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communities to exercise even greater control over their elected representatives and
councils, and over the environments and communities in which they live."

The phrase - a power of general competence - did not appear in the Minister's speech

at all.

A question then, is whether the Labour-Alliance Government finally kept their

promise to enact a power of general competence? But this raises an even deeper

question - was the concept of a power of general competence sufficiently

comprehendible so that it could be enacted? Clues from the first Cabinet Paper of the

Review illustrate that the potential impacts of the proposal were less than

transparent.tn Followiog the lead set by the 1987 Discussion Paper, a view emerged

that the functions of local government should be categorised into those considered

mandatory and prohibited. with a set of discretionary functions remaining. Under this

scenario, local authorities would have a'modified' power of general competence only

over these discretionary functions.20 Despite calls from Geoffrey Palmer that the

Review should be about "a bigger constitutional question ... [whether] New Zealand

Local Government should be liberated, to be imbued with greater constitutional

significance",2l Cabinet made it clear that no constitutional changes would be

considered.22

Instead the concept of a modified power of general competence or empowennent (as

it was now re-branded) over a set of discretionary functions meant that the Review

now focused on the new'purpose'andogeneral powers' clauses of sections l0 and l2

of the Local Government Act 2002. This discussion began in the July 2000 Cabinet

Paper which suggested that local authorities might be granted a full power of general

See Report to the Cabinet Economic Development Committee. Poliqt Frameworkfor Local Government
andRaiewoftheLocalGovernmentAc!(DEV(00)40),24 lu|y2000,5. Seechapter4ofthisthesis.

See DeparEnent of Intemal Affairs, Statement of Policy Direction for Review of Local Govenzment Act,
(November 2000). See also Report to the Cabinet Economic Development Committee, Review of the
Local Government Act: Paper Two: Defininq the Activities of Local Government (DEV (00) 55). See
chapter 4 ofthis thesis.

See Sir G Palmer, Reforming Local Government: A Power of General Competence, Presentation Paper
to the Workshop for Councils to Discuss Recent Initiatives to r€place the Current Local Govemment
Act, (28 October 1999) l. See chapter 4 of this thesis.

Deparfrnent of Intemal Affain, Statement of Polic.v Direction for Review of Local Govemment Act,
November 2000, 4. See Report to the Cabinet Economic Development Committee, Review of the Local
Gavernment Act: Paper One: Purpose and Principles (DEV (00) 54), 5-6. See chapter 4 of this thesis.
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competence, the powers of a natural person, and/or prescribed powers,23 but was not

properly examined until the March 2001 Cabinet Paper, General Empowerment of
Local Authorities.2a

That Paper introduced and discussed four options for the general powers clause,

including one based on the Australian model of a power of general competence,

another on the 'powers of a natural person' form of words, a further on the 'full

capacity and powers' form of words and one where a new set of words would be

developed specifically for the new Local Government Act. Unfortunately the Paper

used a rather condensed Table to explain and compare the four options, which really

did not give justice to this aspect of the review. Moreover, no option was identified as

preferred in ',liis Paper and the fourth option, a new set of words, appeared almost

identical to the third option based on section l6 of the Companies Act 1993. It is also

disappointing that little mention was made in the Cabinet Paper of the existing

empowennent sections of the Local Government Act 1974, such as section 37L@) as

well as sections 2478 and247C. This appears to have Ieft Cabinet with an impression

that the proposed new powers were novel, rather than being more or less a modern

drafting of the powers clauses in the 1974 Act. This impression was also carried over

into May 2001 Cabinet Paper, Refinement of Generol Empowerment of Local

Authorities,2s and into the Review of the Local Government Act - Consultation

Document,26 which argued that the propos'ed general powers clause would "be a real

change for local authorities and for their commut'titieso'.27 This misinterpretation over

the extent of the novelty and scope of the new drafting of the powers provoked

See Report to the Cabinet Economic Development Committee, Policy Frameworkfor Local Govetnment
and Reviev of the Local Government Act (DEV (00) 40), 24 luly 2000,7. See chapter 4 of this ttresis.

See Report to the Cabinet Development Committeg Review of the Local Government Act: General
EmpowermentofLocalAuthoriries @EV(01)4),27March200l. Seechapter4ofthisthesis.

Report to the Cabinet Policy Commitlee, Review of Local Government Act: Refinement of General
Empowerment of Local Authorities (POL (01) 106), 17 May 2001; Minute of the Cabinet Policy
Committee (POL Min (01) l2l15. See chapter 4 of this thesis.

Departnent of Internal Affairs, Review of the Local Govemment Act - Consultation Documenr. (June
2001). See chapter 4 of this thesis.

Report to the Cabinet Policy Commitleq Reviqw of Local Government Act: Paper 2: Purpose and
General Powers of Local Goternment (POL (01) 265), 27 September 2001, 2. See also Minute of ttre
Cabinet Policy Committee (POL Min (01) 26112. l. See chapter 4 of this thesis.
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serious and perhaps unnecessary criticism from various quarters.2s The May 2001

Cabinet Paper also briefly mentioned that a consequence of the proposed general

powers clauses was that a large number of specific provisions of the 1974 Act would

be revoked. This was, in fact, one of the more signifrcant decisions of the entire

Review and was seriously understated in the Cabinet papers. It was only with the

revocation of these provisions of the 1974 Act that the new general powers clause had

any real scope.

As enacted section 12, subsections (1) to (3) of the Local Government Act 2002 are

based very closely on section 16 of the Companies Act 1993. Section 12 is arguably

only a modern redrafting of the powers in section 37L(4) of the Local Government

t^t lo'7t29,17-Lt -t t t +-

The argument presented in chapter 4 of this thesis was that although section 12(3)

provides that "[s]ubsection (2) is subject to this Act, any other enactment, and the

general laf' (as in section 37L(4)), a significant difference between the two sections

is that the bulk of the prescription in the Local Government Act 1974 was repealed on

enactment of the Local Government Act 2002 and there is now a clear link to the

purpose of local govenxrent in section 10. For these reasons, rather than its own

drafting, section 12 is more explicitly enabling than section 37L@). However, the

restrictions imposed by section l2(3) should not be dismissed lightly. The general

power is constrained by other parts of the Local Government Act 2002 (such as Part

6), those parts of the Local Government Act 1974 that remain in force (of which there

are quite a few), 114 general statutes, around 600 Local Acts, 60 Local Legislation

Acts and nulnerous Regulations. The "general laf' or coilrmon law also acts as a

constraint.

See, for example, Report to the Cabinet Policy Commillee, Review of the Local Governmen! Act: Paper
I Process Issues and Report on Consultation (POL (01) 264)- I October 2001, 5. See Deparrnent of
Intemal Affairs, Review of the Local Government Act 1974: Synopsis of Submissions, (October200t)
2-25.The common reasons for rejecting or not fully supporting the proposed power were: simply that
councils should not have more power; the perception of a high risk of abuse of powers; that ratepayers
shouldn't be expected to fund the cost of increased powers; and opposition to councils pursuing any
business activity that they may wish to undertake. See chapter 4 of this thesis.

Section 37L(4) of the Local Government Act t974 provides that: "Every regional council and every
tenitorial authority shall be a body corporate with perpehral succession and a common seal. and, subjeit
to this and any other Ac! shall be capable of acquiring, holding, and disposing of real and personal
properly, of entering into contracts, of suing and being sued, and of doing and suffering all such other
acts and things as bodies corporate may do and suffer." See chapter 4 ofthis thesis.
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A particular problem arises with regard to sub-sections (4), (5) and (6) of section 12,

which provide that a territorial authority must exercise its general power wholly or

principally for the benefit of it's district and that a regional council must exercise its

general power wholly or principally for the benefit of all or a significant part of its

region and not for the benefit of a single district. Concerns that these provisions

barred local authorities from supporting disaster relief either elsewhere in New

Zealand or abroad resulted in an amendment to make specific provision for this.

However, a concern persists that if it was necessary to be explicit about legalising this

exercise of general power, then does this cast doubt over the legitimacy of certain

actions by tenitorial councils to wholly or principally support facilities that benefit

residents from an entire reeion?

Overall, although section 12 (together with the revocation of large parts of the 1974

Act) has more clearly empowered local authorities by comparison with the muddled

approach of the 1974 Act, it has also brought with it significant constraints, not least

of which are the accountability provisions of the 2002 Act and those parts of the 1974

Act still in force. Questions have also arisen over the extent to which local authorities

can support activities or facilities that have spill-over benefits outside their area.

While it is an over-statement to say that the new general powers represent "a real

change for local authorities and for their communities", it does, at least to some

extent, rationalise the previous mess.30

However, a truly significant change is that regional councils now have the same

purpose and similar powers as territorial authorities.

So that the two similar roles of regional councils and territorial authorities would be

allowed to evolve over time, in accordance with local circumstances and preferences,

sections 15 and 16 of the Local Government Act 2002 provide for fiennial

agreements and a procedure for resolving any conflict where regional councils

undertake significant new activities.

Report to the Cabinet Policy Commitlee, Review of Local Government Act: Paper 2: Purpose and
General Powers of Local Governrnent (POL (01) 265),27 September 2001,2. See also Minute of the
Cabinet Policy Committee (POL Min (01) 26/12, 1. See chapter 4 of this thesis.
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In accordance with section 15 there are now 12 triennial agreements (one for each

region) in force throughout New Zealand. They generally outline the scope, legal

requirements, principles and approach to communication and consultation as well as

mechanisms to consider significant new activities that might be proposed by the

regional council. However, as a tool for avoiding duplication and overlap, they are in

need of some improvement. More importance could be placed on these objectives in

the agreements together with a requirement for an annual review and report on their

effectiveness.

While section 16 provides a detailed procedure for resolving any conflict where

regional councils undertake significant new activities, the 'threat' of final mediation

by the Minister of Local Government appears to have lessened the likelihood of the

procedure actually being used. Indeed, the Deparhnent of Internal Affairs has no

record of the Minister being advised of any application under section 16 apart from

that involving the Wellington Regional Strategy.3r

Finally, it is fair to say that the Local Government Act 2002 has merely couched in

different and more focused language the prior broad purpose and powers of local

authorities (with the exception of regional councils) that already existed in the Local

Government Act 1974. A quick comparison of the range of activities undertaken by

local authorities under the Long Term Financial Plans that existed prior to 2002 and

the new Long Term Council Community Plans that have been developed in 2006

would tend to confrm that view. Moreover, even though regional councils now have

a much broader purpose, there appears to be some reluctance, no doubt due to

financial constraints and a reluctance to significantly increase rates, to undertake

activities to take advantage of this. It is, however, still early days in the

implementation of the Local Government Act 2002 and as suggested by some, it is
likely that over time a more expansive role for both regional and territorial councils

will develop.

See Wellington Regional Council et al, Wellington Regional Strategt - Internationally Competitive
llellington, Statement of Proposal (2006) and at htto://www.wrs.govt.nzl. See chapter 4 of this thesis.
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8.2.2.2 Accountability

The quid pro quo for broader empowennent was a new statute that required local

authorities to be more responsive and accountable to their communities.32 As

expiained by the Minister, Sandra Lee, in July 2000:33

"Transparency and accountability issues will invariably form an inte$al part of
the review. With power, of course, must go responsibility. If Iocal authorities are
to have greaterflexibility to act on behalf of their communities we must be sure
that the electors and ratepayers have the capacity to involve themselves fully in
the decision-making processes. The balance between empowerment and
accountabil ity is critical."

As the Review progressed several mechanisms emerged as the key means by which

accountability would be implemented in the new Act. Part 5 of the Local Government

Act 2002, concerning Council-Controlled Organisations, brought the relatively

unconstrained activities of LATES and trusts back under a more restrictive legislative

framework, while Part 6 on Planning, Decision-Making and Accountability imposed

complex and prescriptive planning, consultation and decision-making requirements.3a

Part 5 of the 2002 Act is discussed in chapter 5 of this thesis. It outlines requirements

for the governance and accountability of council organisations, council-controlled

organisations and council-controlled trading organizations and replaces Part 34A of
the Local Government Act 1974 concerning Local Authority Trading Enterprises

(LATEs). These new provisions follow the recommendations of the Auditor-General,

made in his 1994 report on the Governance of Local Authority Trading Activities and

2001 report on Local Authority Governance of Subsidiary Entities. They identify a

large number of trusts and other non-trading entities as CCOs, subjecting them to the

requirements of Part 5. These entities are now held more accountable to their parent

Department of Intemal Affairs. Statement of Policlt Direction for Review of Local Govemmenr Ac!
(November2000), at 2. See chapter 5 ofthis thesis.

See Hon S Lee, Minister of Local Governmen! Keytote Address to Local Government New Zealand
Conference, ( I 0 July, 2000). See chapter 5 of this thesis.

See. for example. sections 3, l0. I 4 and 40. See chapter 5 of this thesis.
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local authority, adding audit and other compliance costs that many are questioning as

beneficial.3s

The new planning and decision-making requirements are set out in sub-part I of Part

6 of the 2002 Act and, again, are discussed in chapter 5 of this thesis. All decisions

made by a local authority must be made in accordance with section 76(l), although

the standard of compliance will be proportional to the significance of the particular

decision. In the course of decision-making, local authorities must identi$z and assess

all reasonably practicable options (section 77), and must give consideration to the

views of all those affected by a decision (section 78). In particular, Maori are to be

encouraged to participate in the decision-making process (section 81). The overall

intent of sections 76 to 8l ar-e to require local authorities to make more informed

decisions and through this process respond to the needs of their community. A

number of commentators have criticised the excessively prescriptive nattue of these

obligations. Questions have arisen about whether local authorities are, in fact, acting

in compliance with these decision-making requirements. In addition there is little to
suggest that the community have become more involved in decision-making, despite

these provisions, than they were prior to the Review.36

Section 82 outlines a number of principles of consultation and the 2002 Act retains

the use of the special consultative procedure in a number of circumstances. Although

section 82 only codifies existing good consultation practice, compliance with these

provisions means that communities may now have reached a stage where there is

'consultation fatigue and cynicism' among both councils and communities:37

"... both because of the separation of the policy and administrative responsibilities as
between elected members and management and because of the greater complexity of
local govemment activity, much of the contact that people have with councils on
matters t}rat concem them is with management rather than elected members. This is

P McKinlay, "Local govemment's future - a scene of conslant change", New Zealand Local Government
(August 2005), 28. See chapter 5 of this thesis.

See P McKinlay. "Local govemment's future - a scene of constant change". New Zealand Local
Government (August 2005), 28: Local Govemment Rates Inquiry, Funding Local Government (2007),
16. See chapter 5 ofthis thesis.

P McKinlay, "Local govemment's futur€ - a scene of constant change", New Zealand Local Govemment
(August 2005), 28" at 29. See chapter 5 ofthis thesis.
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typically the case, for example, in any major consultation even though elected
members may also play a role. In a sense, there has been a shift from the democratic
exchange between residents and elected members. It has moved to engagement with
a bureaucracy that is not democratically accountable, may often appear itself to be
determining the direction the Council (community) should take, and may be driven by
the agenda of a professional discipline, or an organisational culture, rather than by a
commitment to enabling local democratic decision-making."

The provisions on planning and reporting are provided for in Part 6 of the Local

Government Act 2002. While the contents of the Long-term Council Community Plan

(LTCCP) may be useful for internal management and formal audit purposes, the

results to date raise doubts about their appropriateness as a tool for demonstrating

responsiveness and accountability to their communities. In addition, the ability given

to local authorities to make decisions inconsistent with an LTCCP under section 80

(as long as these are clearly identified) and revise the LTCCP at any time under

section 93(4), seriously diminish the value of long-term planning. As a consequence,

the community might feel rightly cynical about the credibility of the LTCCP as a tool

for long-term planning.

Overall, the result of Parts 5 and 6 suggest that the Act is weighted too heavily in

favour of accountability with little empowerment to show in return.

8.2.3 A Partnership Relationship

The Review's third objective was to aim to achieve a new stafute that involved the

development of a partnership relationship between central and local government.38 It
is discussed in chapter 6 of this thesis.

As the Review advanced it became evident that the concept of a 'partnership

relationship' had been either misconceived or misunderstood. Local Government

New Zealand became discouraged by what it perceived as a failure by the

Government to develop systems to enhance relations between local authorities and

38 Departrnent of Intemal Affairs, Statement of Policy Direction for Review of Local Govemment Act
(November 2000) at 2. See chapter 6 of this thesis.
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local agencies of central government: o'At present there are no provisions proposed for

the new Act, which would promote such partnerships."3e

By the time the Local Government Bill 2001 was introduced, the original objective

had been weakened to become one to:

"Provide the necessary flexibility for councils to work co-operatively and
collaboratively with other public bodies and private concems with common
interests in advancing community goals."a0

Although this objective may have been met through the new purpose and powers

provisions in Part 2 of the Act, particularly for regional councils, there was finally

really no specific directive in the statute that central government should work in

partnership with local government apart from the very tentative suggestions in the

community outcomes process.

Despite the 2002 statute itself making very little reference to a 'partnership

relationship', it is clear that successful collaboration exists, albeit in an informal and

ad-hoc way. At the national level, the Local-Central Govemment Forum now meets

consistently twice a year. It comprises the President and key members of the Local

Government New Zealand National Committee as well as the Prime Minister and

senior Government Ministers. It has addressed several common concerns and benefits

both sectors in a substantial way.4l However, unlike institutions of a similar nature in

other countries, it has no formal or statutory recognition.a2 Should a govemment of a

different persuasion be elected, it could be disbanded without a second thought or

simply not meet. At a local level, a broad range of operationally focused arrangements

have been established between both reeional and territorial authorities and the local

See Repon to the Cabinet Policy Committee. Review of Local Governmen! Act: Council Planning ond
Decision-making Processes (POL (01) 105), l8 May 2001; Minute of the Cabinet Policy Committee (POL
Min (01) l2l17. See chapter 6 of this thesis.

Explanatory Note,Local Govemment Bill 2001. See chapter6 of this thesis.

Deparfrnent of Intemal Affairs, Ministerial Briefngs 2002, Vote Intemal Afairs (2000). See chapter 6 of this
thesis.

See for example, the Local-Central Govemment Forum in England, the Partnership Council in Wales and the
formal protocols for inter-govemmental rclations in both Souft Australia and Tasrnania- See Local
Govemment Association (UK) www.lea.eov.uk and Australian Local Govemment Association
www.alsa-asn.au. See chapter 6 of this thesis.
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administrative agencies of central government bodies (such as Housing New Zealand,

Work and Income New Zealand and the Departrnent of Conservation), but again,

these arrangements are typically informal and ad-hoc by comparison with such

arrangements overseas. The Local Government Rates Inqurry concluded that:

"Although some areas such as the Central/Local Government Forum work well, we

believe this partnership can be made to work better. There is a need for better

analysis, coordination, consultation, and guidance in the development of central

government policies that impact on local government.''43

Although Local Government New Zealand has, on occasion, put forward suggestions

for the 'collaboration' between local and central goverrrment to be formalised into a

'partnership rclationship' and, in particular, for the workings of the Local-Central

Government Forum to be set out in a Covenant or Memorandum of Understanding or

even in statute, the idea has not been advanced.aa This reluctance is bewildering,

especially when a large number of examples operate effectively in comparable

jwisdictions, such as Australia and the United Kingdom. There appears to be no

reason why New Zealand should not adopt a Local-Central Intergovernmental

Relations Agreement, perhaps based on the South Australian example.

The establishment of a formal 'partnership relationship' between local and central

govemment was also raised as part of the New Zealand Constitutional Review.u5 The

argument was put forward that local governmentos role in democracy, the principle of

subsidiarity and comparisons with other countries leads to a view that the institution

of local govemment is deserving of formal constitutional recognition in New Zealand.

While this might be achieved independently of any wider constitutional change,

through, for example, the inclusion of a new Part V of the New Zealand Constitution

Act 1986 on local government, should any wider constitutional change be advanced in

New Zealand, then local govemment must also be a part of that development.

Local Govemment Rates Inquiry, Funding Local Government (2007), 3.

See for example, the Local-Central Govemment Forum in England, the Partnership Council in Wales and the
formal proocols for inter-govemmental relations in both South Austalia and Tasmania- See Local
Govemment Association (UK) www.lEa.eov.uk and Australian Local Govemment Association
www.alsa-asn.au. See chapter 6 of this thesis.

See http:i/www.constitutional.parliament.govlnz. See, in particular. zubmissions by Local Govemment New
Zealand and by R Matthews, G Hewison and J Sheppard. Ses also R Matthews, G Hewison and J Sheppard,
"Local Government and the New Zealand Constitutional Inquiry", Public Sector, Vol. 28 (2) (2005). 12.

43
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8.2.4 Clarifuing the Relationship of Local Government with the Treaty of Waitangi

The Government's fourth objective for the Review, outlined in chapter 7 of this

thesis. was to achieve a new statute that clarifi.ed local government's relationship with

the Treaty of Waitangi.a6

Despite responsibilities for local authorities to consider the Treaty of Waitangi in

other local govemment legislation, such as the Resource Management Act l99l,no
such duty existed in the Local Government Act 1974. This omission had encouraged

different views to emerge about whether local authorities had any obligations, other

than in the resource management area, to the Treaty at all. Prior to 1999, the local

government sector was demanding that this issue be settled one way or another.

The Labour-Alliance Government was formed with a mandate to focus it's attention

on Maori and Treaty issues.aT Both parties had pledged to address the relationship

between local authorities and Maori, albeit their intentions were expressed in only

broad terms. An early Cabinet Paper noted the absence of any preceding substantive

engagement by the Crown with Maori about the relationship of the Treaty of Waitangi

and local government and proposed that a consultation programme be undertaken

directly with Maori to elicit their views. This decision separated consideration of

Maori and Treaty concerns into a steam of policy work disconnected from the main

aspects of the Review. Although this permitted discrete consideration of these issues,

it also meant that the results were not able to be fullv inteerated back into the

Review.as

Departnent of Internal Affain, Statement of Policy Direction for Review of Local Government Act
(November 2000) at 2. See chapter 7 of this thesis.

See New ZeaJand Labour Pafiy, Labour on Local Government - Policlt Document of the l,iew Zealand
Labour Pany, (October 1999). See also Alliance Party, Alliance Policy on Local Governmezr (1999). See
chapter 7 of this thesis.

For instance, in February 2001, Cabinet received a Paper utled Local Government Act Review: Key
Relationship /ssnes that sought initial decisions with respect to the structu€ of relationships between local
govemm€nt and central government. See Report to the Cabinet Policy Committee, Local Government Act
Review: Key Relationship Issues (POL (01) l0),27 February 2001. See chapter 7 ofthis thesis.
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Consequently, rather than putting forward firm proposals, the Consultation Document

2001 only discussed in very general terms various ways in which local government

could work more closely with Maori and the question of Maori representation on local

authorities.

Following final consideration of various options for clarifuing the relationship,

Cabinet decided to include a package of practical provisions in the Bill together with

an express acknowledgment of the principles of the Treaty. The Cabinet Paper also

considered options for enhancing Maori representation.

The Local Government Bill 2001 included specific principles and mechanisms in

Parts 2, 5 and 13 of the Bill. Although extensive debate took place in the Select

Committee, in the end, very little redrafting was undertaken of the clauses in the Bill

relating to Maori and the Treaty.

As the experience of the Select Committee indicated, views held about the obligations

local authorities have to Maori and the Treaty of Waitangi tended to be polarised. On

the one hand there were those who contended that the Treaty contained obligations

that existed only between central government (or the Crown) and Maori, while on the

other, there were those who argued that because local govemment derived its

authority through statute from Parliamen! then obligations under the Treaty (albeit

within the context of those local government powers) must also 'flow down' along

with this authority.ae

It is this second view which appears to have been recognised in section 4 of the Local

Government Act 2002 and further elaborated upon in sections l4(lxd), 77(l)(c), 8l

and82(2).

Section 4 of the Local Government Act 2002 states that it is the Crown's responsibility

to take appropriate account of the principles of the Treaty of Waitangi when

delegating functions and powers to local authorities. This responsibility is met

4e Local Covernment and Environment Select Commitlee, Reporr on the Local Government Bill 2001. See
chapter 7 ofthis thesis.
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through the principles and requirements placed on local authorities in Parts 2 and 6 of

the Act and especially sections 14(1Xd) and 77(l)(c) as well as sections 8l and 82(2).

The phrase "maintain and improve" used in section 4 imposes an obligation on local

authorities to demonstrate continuous improvement of the opportunities they provide

for Maori to contribute their decision-making processes.t0

Section 4 also seeks to prescribe the extent of a local authority's obligations by

providing that these are set out in Parts 2 and 6, although the notion of 'participation

in decision-making' used in section 4 is a more onerous obligation than 'contributing

to decision-making' used in Parts 2 and 6. The process of participating or sharing in a

decision impiies an active involvement in the decision in question. It means that

Ir4aori should have some part in the shaping of or determining thc decision being

made. This difference in wording in section 4 reinforces a view that the obligations in

Parts 2 and 6 are encompassed within the broader duty on local authorities to facilitate

participation by Maori in decision-making processes. Moreovern these processes are

not an end in themselves, but must satisfi the Crown's responsibilities under the

Treaty of Waitangi with regard to local government, or open the way for grievances to

be laid before the Crown when a local authoriw fails in that dutv.

Overall, while the inclusion of specific provisions in the Local Government Act 2002

are certainly a significant step forward in terms of clarifying that local government

does have a relationship with the Treaty of Waitangi and through this with Maori, the

provisions do not provide complete clarification of the detail of this relationship. But

as with the Crown itself, such a relationship will be an evolving one and certainly the

extensive obligations on local authorities to maintain and improve opporrunities for

Maori to contribute to local government decision-making, especially as provided for

in section 81, allows for both an immediate set of obligations and also for these to

develop over time as the role of local government evolves under the Local

Government Act 2002. However, Maori cannot be expected to wait forever and if
significant advances are not being demonstrated, a more prescriptive approach may be

50 Local Govemment New Zealand, Submission on rhe Local Government Bitl 2001 (22 February 2001), 13.
See chapter 7 ofthis thesis.
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8.3

the result, especially if the more independent Maori representatives remain a force in

Parliament.

With regard to the objective of improving Maori representation on local authorities,

the Local Government Act 2002 made amendments to the Local Electoral Act 2001 to

provide local authorities with options to establish Maori wards and constituencies.

These may be initiated by a resolution passed by a local authority or a poll of electors

which may arise from either public demand or a council resolution. Despite a

requirement for all local authorities to consider the option of Maori wards or

constituencies during representation reviews, none have to date opted to do so.

Moreover, the result of the 2007 local government elections has not improved the

overall lou' representation of lvlaori on local authorities. Nevertheless, the longer term

availability of Maori wards and constituencies may be vulnerable to political review

of the provisions upon any change of government.

Looking Forward

It is also opporfune in this concluding chapter to draw together some further thoughts

or look forward beyond these four objectives to consider the wider impact of the

Local Government Act 2002 and what it means forthe future.

The Labonr Party Local Government Policy, announced before the 2005 General

Election, noted that the Local Government Act 2002 "details a coherent overall

strategy for local government and a more broadly empowering legislative framework

under which local authorities can meet the needs of their communities" and provided

that Labour would 'oreview the Local Government Act in 2007, as required by the Act,

and consider any need for further fine-tuning of it".5l

Labour Part_v, Labour Local Government Policy (2005).

The Labour Party Policy on Local Govemment (2005) stated that:

"The Labour-led govemment recognised the need to address a number of legislative issues and has
worked alongside local govemment to ensure legislation is modemised, streamlined and is not overly
prescriptive. We have worked hard to strengthen local govemment and improve local democracy.
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Following the General Election in 2005, the Departrnent of Internal Affairs had the

opporfunity to brief the incoming Minister of Local Government on a number of

current policy issues concerning the local government sector, including the Local

Government Act 2002 and its implementation.s2 The Department of Internal Affairs

noted that a range of new legislation affecting local government had been passed by

the previous Government, with the Local Government Act 2002 being of particular

importance because of the premium it placed on information, local decision-making

processes and accountability.s3 The Department also noted concerns about local

government funding, atfibuting some of the increased funding pressures on local

authorities to 'oincreased costs arising from the consultative and other procedural

requirements of the Local Government Act2002.-sa

Labour has: ... Passed the Local Govemment Act 2002, the first major overhaul of the Local
Govemment Act in 25 years. It details a coherent overa[ srategy for local govemment and a more
broadly empowering legislative framework under which local authorities can meet the needs of their
communities.

Labour will: Review the Local Government Act in 2007. as required by tlre Ac! and consider any need
for further fine-tuning of it ...".

Departnent of Intemal Affurs, Briefing or Incoming Minister - Local Government (2005).

Departrnent of Intemal Affairs. Briefing or Incoming Minister - Local Governnent (2005), 18.
The Departrnent observed at pages I 8-l 9, that:

"The objectives of the new legislation are fundamentally concemed with changing behaviour and
anitudes on both sides of the re lationship between local authorities and their communities. Such
changes do not occur immediately when laws are changed, and will evolve over time. The
effectiveness of the changes relies heavily on local communities having access to information
about their councils opportunities to engage with their council, and incentives to do so.
Information is also required to allow people to make an informed assessment of how their local
councils are operating.

Of immediate relevance is the requirement in the Local Govemment Act that local councils
prepare a Long-term Council Community Plan (LTCCP) every three years . . - It outlines how the
council intends to contribute to community outcomes and it provides the main opportunity for
the community to participate in local decision-making.

Increased and better coordinated collaboration between local authorities and other agencies in
addressing community needs is a further objective of the legislative change. Support is required
to assist building necessary relationships, particularly at the interface benpeen central and local
govemment, to ensure that agencies are able to work effectively together on issues affecting
local and national communities ...

Some provisions of the Local Govemment Act 1974 were not included in the review of the Local
Government Act These include Auckland-specific plovisions relating to Infrastructure
Auckland, Watercare Services Ltd and the Auckland Regional Growth Strategy. Remaining
provisions of the 1974 Act that need to be reviewed include roading, land drainage, and waste
management provisions ... ".

Departrnent of Intema.l Affairs, Briefng or Incoming Minister - Local Government (2005), l8-19.
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Local Government New Zealand also took the opportunity to brief the Minister of

Local Government (together with all Cabinet Ministers)ss noting, with regard to the

Local Government Act 2002, that despite the introduction of general empowerment,

implying a greater degree of council autonomy and self-determination, local

government in reality faced unnecessarv levels of compliance and intervention in the

execution of its role.56

Moreover, a key conclusion of the 2007 Local Government Rates Inquiry was that the

current statutory provisions on consultation and planning are onerous, complex and

conf.rsing, consuming large amounts of time and resources to little benefit.57

Orrerall, the comments made by the Department of Internal Affairs, Local

Government New Zealand and the Local Government Rates Inquiry suggest that the

balance struck in the Local Government Act 2002 between general empowerment and

accountability has come down too heavily on the side of accountability, bringing with

it an unacceptable increase in compliance costs and a loss of autonomy for local

Local Govemment New Zealnd, Empowering Local Roles - The Next Three Years (October 2005).

Local Govemment New Zealand, Empowering Local Roles - The Ne,rt Three Years (October 2005). 3.
Local Govemment New Zealand fu rther noted that:

"Local, regional and national outcomes are inextricably linked. and no one arm of govemment, not
central, nor regional, nor local govemment. can deliver these outcomes by iaelf. To work effectively,
the parhership needs to be a relationship of equalq of spheres rather than tiers of govemment. This
means achieving greater cohesion and consistency in the operating relationships under which central
government agencies and local councils work together. It requires the attitudes and expectations of both
parties to be realisic, and to be genuinely collaborative.

The Central/Local Forum is a valuable platform for communication a the political level between the
spheres of govemment. The task for the next three years will be on further improving the working level
interface between local councils and government departments.

From a local govemment perspective, there are two centals themes to the dialogue between the
Government and local government during ttre coming parliamentary term. The first relates to further
deltning the roles and relationship between the two spheresof governmenl The second will be afocus
on ensuring that local govemment has the resources to carry out its new powers ...

While local govemment has been assigned a variety of additional roles and powers. this movement in
tasks and responsibil ities has not be en matched by a commensurate transfer of re sources . . .

Additional costs ar€ created for councils by increased accountability and audit costs, prescribed
consultation proeesses, new policy development initiatives, and the establishment of administrative
systems ... where councils incur additional costs as a result of government legislation or the imposition
ofnational standards. then Govemment should provide the financial resources to cover these costs, and
not leave councils to resort to further cost recovery through the rates mechanism."

Local Government Rates Inquiry, Funding Local Government (2007\, 16.
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government, without commensurate benefits. Readjusting the balance will, in their

view, be a focus over the next few years.

A further theme emerging from these papers, but also a persistent concern arising

from the broader role being expected of local authorities, is whether they have the

capability and capacity to meet the more extensive scope of expectations they now

have to their communities. This is a point made particularly strongly by the Local

Government Commission in its 2005 Findings and Decisions on the Proposal for the

Abolition of Banks Peninsula District Council.ss

See Local Govemment Commission, Proposal for the Abolition of Banl<s Peninsula District and its
inclusion in Christchurch City - Comnrission's Findings and Decisiot'ts (2005). Here the Local
Covemment Commission nored thar:

"7.2 Legislation enacted since 1989, particularly the relatively recent enactment of the Local
Govemment Act 2002. is, in the Commission's view, increasing the demand for enhanced competencies
in local govemment. Larger authorities, with their greater and more broadly based resources, will tend to
have an advantage in providing the needed competencies. Likewise, a local authority must be
sufficiently resourced to be able to put meaningful and realistic management of resources and financial
planning into effect.

7.3 The Commission consider that there is a need for long-term management of resources and financial
planning. The integrity of such planning must be maintained if a local authority is to be able to respond
to the wishes and aspirations of its communities.

7.3 These issues have been canvassed in the Controller and Auditor-General's report - Local
Govemment - Lookng Back and Looking Forward - which was presented to the House of
Representatives in May 2002. In his report the then Controller and Auditor-General made the following
observations:

The legislative requirements are the same for every local authority, norwilhstanding diferences in
geographical size and characleristics, population, and location. In addition, communit.y aspirations and
expectations of their local authority ma,v be quite diferent as between (for instance) a small rural local
authority and a larger urban local authority.

By the term 'capability' I mean both the fnaneial and the human resource capacity to meet the
expectations of lhe community and the requirements of legislation. The Councils of several small rural
authorities hove approached us seeking dispensalionfor a more relaxed (or simpltfied) response to the
legislative requirements, I have steadfastly resisted the temptation to go down this path.

However, the fact that such approaches have been made demonstrates that smaller local authorities (and
even mid-sized ones) are strugglilry to provide the range ofexpertise needed (such as policy analysts,
economists and experienced asset managers) to meet their legislative obligations. And, as I noted
earlier, some Councils in areas of declining populalion and growth have not yet come to terms with the
prospect of reassessing services which may be unafordable in the long term.

The ehallenge for Councils is to face the realities of what they can achieve and what they cannot
achieve, Already, we are seeing some adjoining Councils sharing administrative support, or jointly
providing a service (e.g. libraries). Moving forward requires understanding the needs of the community

- but, on the other hand, can ofen require overcoming parochial interests and political hurdles. I
believe that sharing the joint efortwill become a developing trend..

7.5 These comments need to be considered in the context of Banks Peninsula district Council which.
with a rating base of approximately 7,500 rateable properties, is required to provide a increasingly wide
range of local government services to a small population. spread over a unique and challenging
landscape."
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The views expressed by both the Controller and Auditor-General and the Local

Government Commission have been affirmed by the Prime Minister, who stated in a

speech to the 2004 Local Government Conference that: "[particularly] for small

councils, [the obligations in the 2002 Act] raise both capacity and capability issues."Se

The question whether the ability of smaller councils, in particular, to cope with the

new environment, despite some efforts being made to explore options such as shared

services, inevitably raises questions about the appropriate number of units of local

government.

Despite the reforms of 1989. which resulted in a substantial decrease in the number of

local authorities, some commentators believe New Zealand remains over-endowed

with local government. The present actual number and disposition of regions, as well

as territorial authorities within those regions is the result of the appraisal and

consultation undertaken by the Local Government Commission at the time of the

1989 reforms, almost a decade ago.

These reforms were expected to remove the anomalies of fragmented and unsuitably

sized local authorities, but coherent achievement was complicated given variations in

population densities, distribution and topography as well as the different agendas held

by stakeholders both locally and nationally. Despite this, progress was considerable.

However, there continues to be a number of authorities significantly smaller in size

than many of those absorbed through amalgamation in 1989,60

Rt Hon H Clark, Address to Local Government New Zealand (26 July 2004).

For instance. although the average population of the districts and cities served by the 74 tenitorial
authorities is around fifty thousand 48 of the 74 territorial authorities have populations below fiffy
thousand, with as many as 25 having populations falling below twenty-thousand. Only 2l territorial
authorities have populations greater than fifty-thousand. In absolute size, the leas populous are the
Chatham Islands (612), Mackenzie (3.804) and Kaikoura (4.621), while the largest are Auckland
(404,658), Christchurch (348,435) and Manukau (328"968).

Since the restructuring of local govemment in 1989, there have only been four attempts at amalgamating
district councils. The fint in 1999, came out of a joint initiative of the Hawke 's Bay Regional Council,
the Napier City Council and the Hastings District Council to review the structure of local govemment
within the Hawke's Bay, but was unsuccessful. The second in 1999/2000, was also a failed attempt to
amalgamate the Banks Peninsula District Council with Christchurch City Council. The third in 2003,
also faile4 and was a proposal to arnalgamate the Waitomo and Otorohonga District Councils. Finally,
the fourth, in 2005, was a successful second attempt to amalgamate Banks Peninsula with Christchurch
City. In each case the Local Govemment Commission recommended amalgamation, but with the
exception of the final one. the referenda or polls were unsuccessful.
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Because of this, local government remains an mix of quite different organisations,

ranging from very small, under-developed units with limited capacities, often

stretched over extensive districts, through to quite large organisations comparable in

size to some of New Zealand's largest corporations. It is difficult to teat local

government as a homogenous sector, when it is made up of organisations as different

as these. Professional capability (skills. experience, etc) and capacity (human and

financial resources) have been stretched in many smaller areas by a lack of sufficient

resources to meet the wide range of responsibilities councils have to their

communities under the 2002 Act.

Although there are oppcrtunities for local authorities to overcome these dehciencies

through shared serv'ices, joint undertakings or other co-operative initiatives, very few

formal or significant examples of these activities are to be found across the sector:

"Currently, it is very dependent on the political will and understanding of elected

members, many of whom appear to find collaboration with other local authorities

inherently threatening.'fr While there is some reticence on the part of major political

parties to embark on a frrther round of restructuring, this is not a view held by some

of the minor parties. United Future, for example, has said it would ooreduce the

number of Tenitorial Authorities to no more than four within each Regional Council

boundary, with a nationwide ma<imum of not more than 40 in total by 2012.-62

That is not to say local authorities themselves find the prospect of amalgamation

completely unattractive. Surprisingly, the calls are coming from some of the largest,

Part of th€ relative lack of success with amalgamation has been attributed to the legislative framework
goveming the options available to the Local Government Commission. These are more concemed with
the geographic or constitutional reorganisation of local government than with factors that address the
lack of capacity and/or capability of local authorities to deliver on their new responsibilities.
Amalgamation is a single and radical solution pertaining to a range of variable demands. In the case of
small local authorities confronted with iszues conceming capability and/or capacity, the demands could
include weak govemance, a shortage of qualified staff or external confactors, under investment in
infrastructure, defened maintenance, a limited funding base, the inability to achieve economies of scale

- and services which will achieve these at different levels.

See McKinlay Douglas Ltd, Local Government Strucure and Eficienqy (September 2006).

See McKinlay Douglas Ltd Local Government Structure and Eficienc.v (September 2006) at 4. See also
Controller and Auditor-General, Local Authorities Working Together (May 2004).

United Future, United Future Policy- Local Government (2007)
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rather than the smallest courcils in New Zealand. Led initially as a review by the

Mayors of the four major metropolitan councils in Auckland, the result has been the

establishment of a Royal Commission on Auckland Governance to enquire into the

question of Auckland's local goveflrment and how it is working. Few submissions are

favouring the status quo, with many suggesting strengthened regional governance of

one form or another, including amalgamation.63

While the proposals in Auckland the sentiments of the Controller and Auditor-

General and the Local Government Commission as well as the conclusions of the

Local Government Rates Inquiry have tended to suggest there is a need to build

greater capability and capacity in local government there is another reason to

consider further amalgamation. There is a need for a reversal of the trend to

centralism of Government in New Zealand through the further devolution of greater

functions and pow'ers to local govemment. Partly the object would be to relieve the

excessive congestion of our national Parliament, but also to counteract the tendency

towards undue centralisation. As Geoftey Palmer has argued:64

"For my own part, I think it would be wise constitutional counsel to give local
government gleater authority. In the event that central govemment makes a mess of
things, and that will happen from time to time, it is a useful thing to have another
structure of govemment with elected decision makers who can provide some counter
weight to developments at the central level."

Rather than devolution, however, there has been a tendency, since the time of the

abolition of provincial government in the 1800s for central government to take over

the administration of new functions as a matter of right without considering whether

the work could have been done by local authorities instead. Moreover, where local

authorities have failed to discharge a function effectively, whether from lack of
resources (financial or administrative), central government has, more often than no!

either resumed the function itself or (more recently), privatised it.

See Royal Commission on Auckland Govemance at www.royalcommission.sovlnz.

Sir G Palmer, "Local Government, the Constitution and the Future", in McDermott Forgie, Howell
(eds), An Agendafor Local Govemment (1996),324.

63

64
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8.4

It does not have to be this way. In many other counties, local authorities undertake

functions that central government carries out in New Zealand. Health. public housing,

education, policing and social welfare are more typically the responsibility of local

government than not. Indeed, this has been the case in New Zealand's past where, for

example, health was a local government function. However, to entertain this

possibility, the current structure of local government would need to be reassessed.

One option would be for the sector to undergo further amalgamation so that it

comprised fewer, larger and managerially more competent units. Local government's

resource base and democratic credibility would also need to be strensthened.

While the Local Government Act 2002 is not explicit about this being the way

forward, certainly the overall objectives for local authorities that underpin the Act :
their wider pu{pose, broader empowerment, enhanced accountability, partnership

relationships and responsibilities to the Treaty - raise serious questions about whether

smaller local authorities have either the capacity or capability to deliver on these.

In Conclusion

This Thesis has sought to critically examine whether the four key objectives of the

Government's policy direction for the review of the Local Government Act 1974 were

achieved though the enactment and subsequent implementation of the Local

Government Act 2002.

With regard to the first objective, sections 3 and 10 of the Local Government Act 2002

only partially reflect a coherent overall strategy on local government. While the2002

Act has rationalised a number of the disjointed objectives of the Local Government

Act 1974, true reform that aligns the principles of local self-government in New

Zealand with those in international instruments, such as the European Charter on

Local Self-Government, is a matter for future action.

The move to a more broadly empowering legislative framework and balancing this

with explicit community accountability requirements, resulted in a true reform of the

Local Government Act 1974. While it is questionable that the new powers under the
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2002 Act are any broader than those under the 1974 Act, they are certainly clearer and

more obviously linked to the wider purpose of local government, especially for

regional councils. Revocation of many of the prescriptive parts of the 1974 Act has

also provided greater flexibility. However, at the same time, local authorities are more

constrained by the 2002 Act, particularly Part 6, which imposes new duties for local

authorities to follow strict consultation, decision-making and planning requirements.

While the 20A2 Act did not advance the proposal to develop a partnership relationship

between central and local government there has nonetheless been greater

collaboration between the sectors that to some extent has been enabled by the Local

Government Act 2002. Even so, these informal ,urangements are deserving of more

formal acknorvledgement. As has been the case in a number of other countries,

New Zealand should consider the adoption of a Local-Central Intergovernmental

Relations Agreement.

Finally, the enactment of the Local Government Act 2002 has resulted in a true reform

of local govemment's relationship with the Treaty of Waitangi. The 2002 Act puts to

rest any argument that local authorities do not have any duties in this regard, by

prescribing mechanisms for participation by Maori in local authority decision making.

However, unless local govemment responds actively to these new requirements and

advances are made in the levels of Maori representation, consideration may need to be

given to taking a more prescriptive approach.
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Appendices

Appendix A

European Charter of Local Self-Government

Preamble

The member States of the Council of Europe, signatory hereto,

Considering that the aim of the Council of Europe is to achieve a greater unity

between its members for the purpose of safeguarding and realising the ideals and

principles which are their common heritage;

Considering that one of the methods by which this aim is to be achieved is through

agreements in the administrative field;

Considering that the local authorities are one of the main foundations of any

democratic regime;

Considering that the right of citizens to participate in the conduct of public affairs is

one of the democratic principles that are shared by all member States of the Council

of Ernope;

Considering that it is at local level that this right can be most directly exercised;

Convinced that the existence of local authorities with real responsibilities can provide

an administration which is both effective and close to the citizen:
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Aware that the safeguarding and reinforcement of local self-government in the

different Ewopean countries is an important contribution to the construction of a

Europe based on the principles of democracy and the decentralisation of power;

Asserting that this entails the existence of local authorities endowed with

democratically constituted decision-making bodies and possessing a wide degree of
autonomy with regard to their responsibilities, the ways and means by which those

responsibilities are exercised and the resources required for their fulfilment,

Have agreed as follows:

Article I

The Parties undertake to consider themselves bound by the following articles in the

manner and to the extent prescribed in Article 12 of this Charter.

Part I

Article 2 - Constitutional and legal foundation for local self-government

The principle of local self-government shall be recognised in domestic legislation, and

where practicable in the constitution.

Article 3 - Concept of local self-government

1. Local self-government denotes the right and the ability of local authorities,

within the limits of the law, to regulate and manage a substantial share of
public affairs under their own responsibility and in the interests of the local

population.

2. This right shall be exercised by councils or assemblies composed of members

freely elected by secret ballot on the basis of direct, equal, universal suffrage,

and which may possess executive organs responsible to them. This provision

shall in no way affect recourse to assemblies of citizens, referendums or any

other fomr of direct citizen participation where it is permitted by statute.
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2.

a

4.

5.

6.

Article 4 - Scope of local self-government

1. The basic powers and responsibilities of local authorities shall be prescribed

by the constitution or by statute. However, this provision shall not prevent the

attribution to local authorities of powers and responsibilities for specific

purposes in accordance with the law.

Local authorities shall, within the limits of the law, have fulI discretion to

exercise their initiative with regard to any matter which is not excluded from

their competence nor assigned to any other authority.

Public responsibilities shall generally be exercised, in preference, by those

authorities which are closest to the citizen. Allocation of responsibility to

another authority should weigh up the extent and nature of the task and

requirements of efficiency and economy.

Powers given to local authorities shall normally be full and exclusive. They

may not be undermined or limited by another, central or regional, authority

except as provided for by the law.

Where powers are delegated to them by a central or regional authority, local

authorities shall, insofar as possible, be allowed discretion in adapting their

exercise to local conditions.

Local authorities shall be consulted, insofar as possible, in due time and in an

appropriate way in the planning and decision-making processes for all matters

which concern them directlv.

Article 5 - Protection of local authoritv boundaries

Changes in local authority boundaries shall not be made without prior consultation of
the local communities concerned, possibly by means of a referendum where this is

permified by statute.
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1.

2.

Article 6 - Appropriate administrative structures and resources for the tasks of

local authorities

Without prejudice to more general statutory provisions, local authorities shall

be able to determine their own internal administrative structures in order to

adapt them to local needs and ensure effective management.

The conditions of service of local govenrment employees shall be such as to

permit the recruitment of high-quality staff on the basis of merit and

competence; to this end adequate training opporfunities, remuneration and

career prospects shall be provided.

Article 7 - Conditions under which responsibilities at local level are exercised

l. The conditions of office of local elected representatives shall provide for free

exercise of their functions.

They shall allow for appropriate financial compensation for expenses incurred

in the exercise of the office in question as well as, where appropriate,

compensation for loss of earnings or remuneration for work done and

corresponding social welfare protection.

Any functions and activities which are deemed incompatible with the holding

of local elective office shall be determined by statute or fundamental legal

principles.

Article 8 - Administrative superwision of local authorities' activities

1. Any administrative supervision of local authorities mav only be exercised

according to such procedures and in such cases as are provided for by the

constitution or bv statute.

2. Any administrative supervision of the activities of the local authorities shall

normally aim oniy at ensuring compliance with the law and with constitutional

principles. Administrative supervision may however be exercised with regard

2.

a
J.
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2.

J.

4.

to expediency by higher-level authorities in respect of tasks the execution of

which is delegated to local authorities.

3. Administrative supervision of local authorities shall be exercised in such a

way as to ensure that the intervention of the controlling authority is kept in

proportion to the importance of the interests which it is intended to protect.

Article 9 - Financial resources of local authorities

1. Local authorities shall be entitled, within national economic policy, to

adequate financial resources of their own, of which they may dispose freely

within the framework of their powers.

Local authorities' financial resources shall be commensurate with the

responsibilities provided for by the constitution and the law.

Part at least of the financial resources of local authorities shall derive from

local taxes and charges of which, within the limits of statute, they have the

power to determine the rate.

The financial systems on which resources available to local authorities are

based shall be of a sufficiently diversified and buoyant nature to enable them

to keep pace as far as practically possible with the real evolution of the cost of

carrying out their tasks.

The protection of financially weaker local authorities calls for the institution

of financial equalisation procedures or equivalent measures which are

designed to correct the effects of the unequal distribution of potential sources

of finance and of the financial burden they must support. Such procedures or

measures shall not diminish the discretion local authorities mav exercise

within their own sphere of responsibility.

Local authorities shall be consulted, in an appropriate manner, on the way in

which redistributed resources are to be allocated to them.

5.

6.
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8.

l.

2.

J.

As far as possible, grants to local authorities shall not be earmarked for the

financing of specific projects. The provision of grants shall not remove the

basic freedom of local authorities to exercise policy discretion within their

own jurisdiction.

For the purpose of borrowing for capital investrrent, local authorities shall

have access to the national capital market within the limits of the law.

Article 10 - Local authorities' right to associate

Local authorities shall be entitled. in exercising their powers, to co-operate

and, within the framework of the law, to form consortia with other local

authorities in order to carrv out tasks of common interest.

The entitlement of local authorities to belong to an association for the

protection and promotion of their common interests and to belong to an

international association oflocal authorities shall be recognised in each State.

Local authorities shall be entitled, under such conditions as may be provided

for by the law, to co-operate with their counterparts in other States.

Article 1l - Legal protection of local self-govemment

Local authorities shall have the right of recourse to a judicial remedy in order to

secure free exercise of their powers and respect for such principles of local self-

government as are enshrined in the constitution or domestic legislation.

Part II - Miscellaneous provisions

Article 12 - Undertakings

l. Each Party undertakes to consider itself bound by at least twenty paragraphs of

Part I of the Charter, at least ten of which shall be selected from among the

following paragraphs:

. ArticleZ,

. Article 3, paragraphs I and2,
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2.

J.

Article 4,paragraphs 1, 2 and 4,

Article 5,

Article T,paragraphl,

Article 8,pnagraph2,

Article 9, paragraphs 1, 2 and 3,

Article 10, paragraph 1,

Article I 1.

Each Contracting State, when depositing its instrument of ratification,

acceptance or approval, shall notify to the Secretary General of the Council of
Europe of the paragraphs selected in accordance with the provisions of

paragraph 1 of this article.

Any Parfy may, at any later time, notiff the Secretary General that it considers

itself bound by any paragraphs of this Charter which it has not already

accepted under the terms of paragraph I of this article. Such undertakings

subsequently given shall be deemed to be an integral part of the ratification,

acceptance or approval of the Party so notiSing, and shall have the same

effect as from the frst day of the month following the expiration of a period of
three months after the date of the receipt of the notification by the Secretary

General.

Article 13 - Authorities to which the Charter applies

The principles of local self-government contained in the present Charter apply to all

the categories of local authorities existing within the territory of the Party. However,

each Party may, when depositing its instrument of ratification, acceptance or

approval, specifu the categories of local or regional authorities to which it intends to

confine the scope of the Charter or which it intends to exclude from its scope. It may

also include further categories of local or regional authorities within the scope of the

Charter by subsequent notification to the Secretary General of the Council of Europe.

Article 14 - Provision of information

Each Party shall forward to the Secretary General of the Council of Europe all
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relevant infonnation concerning legislative provisions and other measures taken by it

for the purposes of complying with the terms of this Charter.

Part III

Article 15 - Signature, ratification and entry into force

1. This Charter shall be open for signature by the member States of the Council

of Europe. It is subject to ratification. acceptance or approval. Instruments of

ratification, acceptance or approval shall be deposited with the Secretary

General of the Council of Europe.

This Charter shall enter into force on the first day of the month following the

expiration of a period of three months after the date on which four member

States of the Council of Europe have expressed their consent to be bound by

the Charter in accordance with the provisions of the preceding paragraph.

In respect of any member State which subsequently expresses its consent to be

bound by iL the Charter shall enter into force on the frst day of the month

following the expiration of a period of three months after the date of the

deposit of the instrument of ratification, acceptance or approval.

Article 16 - Territorial clause

Any State may, at the time of signatr:re or when depositing its instrument of

ratification, acceptance, approval or accession, specifu the tenitory or

territories to which this Charter shall apply.

Any State may at any later date, by a declaration addressed to the Secretary

General of the Council of Europe, extend the application of this Charter to any

other territory specified in the declaration. In respect of such territory the

Charter shall enter into force on the fust day of the month following the

expiration of a period of three months after the date of receipt of such

declaration bv the Secretarv General.

2.

3.

1.

2.
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3. Any declaration made under the two preceding paragraphs may, in respect of

any territory specified in such declaration, be withdrawn by a notification

addressed to the Secretary General. The withdrawal shall become effective on

the first day of the month following the expiration of a period of six months

after the date of receipt of such notification by the Secretary General.

Article 17 - Denunciation

1. Any Party may denounce this Charter at any time after the expiration of a

period of five years from the date on which the Charter entered into force for

it. Six months notice shall be given to the Secretary General of the Council of

Europe. Such denunciation shall not affect the validity of the Charter in

respect of the other Parties provided that at all times there are not less than

four such Parties.

Any Parfy may, in accordance with the provisions set out in the preceding

paragraph, denounce any paragraph of Part I of the Charter accepted by it

provided that the Party remains bound by the number and type of paragraphs

stipulated in Article 12, paragraph 1. Any Parry whicfu upon denouncing a

paragraph, no longer meets the requirements of Article 12, paragraph 1, shall

be considered as also having denounced the Charter itself.

Article 18 - Notifications

The Secretary General of the Council of Europe shall notiff the member States of the

Council of Europe of:

2.

(a)

(b)

(c)

(d)

any signature;

the deposit of any instrument of ratification, acceptance or approval;

any date of entry into force of this Charter in accordance with Article 15;

any nofification received in application of the provisibns of Article 12,

paragraphs 2 and3;

any notification received in application of the provisions of Article 13;

any other act, notification or .oll6rrnication relating to this Charter.

(e)

(0
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tn wihess whereof theundersigned, being duly authorised thereto,,harve signed this

Charter.

Done at Stasboug, this 15th datrr of October 1985, in E-ngtish and Frencb, bqth texts

being erqual,ly aulhe,ntie,,in a sirngle cop,y rnfiioh sball be deposited in the archiv.es of

the Couneil of Ernope. The S'ecreury General of the Corrncil of Europe slall ftaushit

certifid ooBies to each rae.mber State of ttre Courcil of Europe.
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Appendix B

City of Burnside, South Australia - Section I - Charter of Local Setf

Government, South Australia

Charter of Local Self Government in South Australia

The following Charter is based upon recommendations of the International Union of

Local Authorities, now increasingly being adopted by Local Government throughout

the western world and has been adopted by the City of Burnside.

Preamble

Local authorities are one of the main foundations of the democratic State. The right

of citizens to participate in the conduct of public affairs is one of the democratic

principles that are assured by all the member States of the Australian Commonwealth.

It is at the local level that this right can be best exercised. The existence of local

authorities with real responsibilities makes possible an administration which is both

effective and in close proximity to the citizen.

The safeguarding and reinforcement of local autonomy is a prerequisite for the

development of South Australia based on the principles of democracy and the

decentralisation of power. This entails the existence of local authorities endowed

with democratically constituted decision-making bodies and possessing a wide degree

of autonomy with regard to their responsibilities, the ways and means by which those

responsibilities are exercised and the resources required for their fulfilment.

Article 1: Constitutional Foundation for Local Self-Government

The principle of local self-government shall be recognised in constitutional law.
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2.r

2.2

3.1

3.3

3.4

Article 2: Concept of Local Self-Government

Local self-government denotes the right and the ability of local authorities to

regulate and manage a substantial and defined part of public affairs under their

own responsibility and in the interests of the local population.

This right shall be exercised by local authorities comprised of members freely

elected by secret ballot on the basis of direct, equal universal suffrage. This

provision shall in no way affect recourse to assemblies of citizens, referenda or

any other form of direct citizen participation where it is permitted by statutes.

Article 3: The Scope of Local Self-Government

The specific responsibilities of local authorities shall be prescribed by the

constitution or by statute.

Local authorities should have a general competence power to act on their own

initiative with regard to any matter not expressly assigned to any other

authority not specifically excluded from the competence of local govemment.

Maximum responsibility should be exercised at the local level in the interests of

the commrurity and in line with resources available to local authorities.

Powers given to Local Government shall normally be full and exclusive. They

may not be undermined or limited by administrative action on the part of a

cental or regional authority. Insofar as a central or regional authority is

empowered by the constitution or by statute to intervene in matters for which

responsibility is shared with local authorities, the latter must retain the right to

take initiatives and make decisions.

3.5 Where powers are delegated to them by a central authority, local authorities

shall be given a degree of discretion in adapting the implementation of

legislation to local conditions.
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3.6 Local authorities shall have the right to an effective share, at a suffrciently early

stage, in the study, planning and decision-making processes for all matters

exceeding the scope of a local authority but which have particular local

implications.

Article 4: Protection of Existing Local Authorities

Changes in local authority shall not be made without prior consultation of the local

community and communities concerned, including a referendum where this is
permitted by statute. Clear provisions shall be set out to adequately define the process

involved.

Article 5: Adequate Administrative Structures and Resources for the Tasks of
Local Authorities

5.1 Without prejudice to more general statutory provisions, local authorities must

be able themselves to determine their own administrative structures in order to

adapt them to local needs and ensure effective managemenl

5.2 The status of Local Government employees, particularly with regard to training

opportunities, remuneration and career prospects, muSt be such as to permit the

recruitment of high quality staff.

Article 6: Guarantees for the Exercise of Responsibilities at Local Level

6.1 The conditions of office of local elected representatives must guarantee them

the free exercise of their functions. and

6.2 They may provide in particular for financial compensation for expenses

incurred or loss of earnings, as well as other appropriate protections.
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6.3 Any functions and activities which shall be deemed incompatible with the

holding of a local elective office shall be determined by statute alone.

Article 7: Control of Local Authorities'Activities

7.1 The control of local authorities shall normally aim only at ensuring compliance

with the law.

7.2 If other forms of control exist, they shall in no circumstances lead to the local

authorities being dispossessed of the responsibilities which are assigned to

them by the constitution or by statute.

7.3 Procedures for the control of local authorities shall not be instituted except by

the constitution or bv statute.

7. Such procedures must be designed only to safeguard the legitimate interests of

other authorities or of individual citizens. Their exercise must ensure that the

intervention of the confrolling authority is kept in proportion to the importance

of the interests which it is intended to protect.

Article 8: The Resources of Local Authorities

8.1 Local authorities shall be entitled to adequate financial resources of their own,

distinct from those of the other levels of government and to dispose freely of

such revenue within the framework of their powers.

8.2 The allocation of resources to local authorities shall be in proportion to the

tasks assumed by them. Any transfer of new responsibilities shall be

accompanied by an allocation of the financial resources required for their

fulfilfunent.

8.3 Part at least of the financial resources of local authorities shall derive from

taxes that can be localised on their territory and of which they have the power

to detennine the rate.
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8.4

8.5

8.6

8.7

8.8

9.1

Local authorities shall be entitled to levy, or to receive a guaranteed share of

taxes that are of a sufficiently general, buoyant and flexible nature to enable

them to keep pace with the real evolution of their expenditure.

The preservation of the autonomy of financially weaker local authorities

requires the institution of a system of financial equalisation through

Commonwealth revenue sharing which is designed to conect the effects of the

unequal distribution of potential sources of taxation.

On no account shall frnancial equalisation procedures become a means of

diminishing the power of decision of local authorities within their own sphere

of responsibility.

The right of local authorities to participate in an appropriate manner, in

framing the rules goveming the general apportionment of re-distribution

resources shall be expressly recognised.

Specific grants shall be replaced, as far as possible, by untied grants which are

not earmarked for the financing of specific projects or services. In no case

shall the provision of grants justiS any undue intervention in the policies

pursued by local authorities within their ownjurisdiction.

Article 9: Local Authorities' Right to Associate

Local authorities shall be entitled, in exercising their powers, to form

associations either in order to carry out certain tasks which are beyond the

capacity of a single authority or for the defence and promotion of their

common interests.

Local authorities shall also be entitled to associate with their counterparts in

other countries.

9.2

442



Article 10: Legal Protection of Local Authorities and the Autonomy

Local authorities must have the right of recourse to a judicial remedy in order to

safeguard their autonomy and ensure respect for the laws by which they are protected.
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Appendix C

The South.A.ustralian Statedocal Goternment Relations Agreencnt 2006

STATE.LOCAL GOVERNMENT RELATIONS

An agroement betqre€nths State Govqtunsnt and

Local Govemmat in SoulhAushalia

2006
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1.

Preamble

Objectives

The South Australian Government and Local Government make this

agreement to improve conzultation arrangements, govemment communication

practices and to build a closer, more productive and collaborative working

relationship between State and Local Government.

The initial agreement was made on the 8th day of March 2004 between the

Hon. Mike Rann MP, Premier, for and on behalf of the State of South Australia

and Councillor John Legoe, President of the Local Government Association of

South Australi4 for and on behalf of South Australian local governments.

This revised agreement is made on the 21st day of November 2006 between

the Hon. Mike Rann MP, Premier, State of South Australia, and Councillor

John Rich, President of the Local Government Association of South Australi4

to feflect the national Inter-Governmental Agreement Establishing Principles

Guiding Inter-Governmental Relations on Local Government Matters signed

by the Commonwealth Minister for Local Government, State and Territory

Ministers for Local Government and the President of the Australian Local

Government Association on behalf of all State Local Government Associations

in April 2006.

The agreement is presented in two parts. Parts I and II deal with the principles

and processes, which fonn the basis of the agreement, and a schedule of agreed

priorities is appended.

2.

J.

4.

5.

6.

The parties make this agreement with the ultimate aim of achieving better

outcomes for all South Australian communities, our shared constituency.

Complementing the stated purpose of the national Inter-Governmental

Agreement, this agreement seeks to:
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Better coordinate activities and enable more strategic approaches to

responding to community needs;

Increase the effrciency, effectiveness and coordination of services and

infrastructure of State and Local Government;

Improve integration of strategic planning processes by State and Local

Government whilst giving regard to those processes defined in the

national Inter-Governmental Agreementi

Promote open and accountable goveilrment and transparent processes;

Foster more consistent approaches to the framing of policies and

legislation that affect the other party; and

Provide guidance for local govemments and State Government agencies

in their contacts with each other and the Commonwealth, noting the

processes for intergovernmental contact as outlined in the national

Inter - G ove rnment al A gr e e me nt.

The parties recognise that there will be times when urgent issues will arise and

in these instances they agree to be flexible so as to respond in a spirit of

cooperation. It is also recognised that there will be times when State and Local

Government will disagree and it is acknowledged that these occurrences need

not undermine the objectives of this agreement.

The parties shall use their best endeavours to facilitate the following principles

and processes in a spirit of co-operation and in the best interests of the South

Australian communitv.

Shared Understandings

This agreement has been developed on the basis that a level of tnrst and

goodwill exists between State and Local Government in which the interests of

their shared constituencies are considered to be paramount.

This agreement is not intended to create a legally binding relationship between

the parties. Nor does it override or detract from commitments entered into as

6.r

6.2

6.3

6.4

6.5

6.6

7.

8.

9.

10.
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part of existing agreements to which both State and Local Government are

parties.

11. The agreed principles and processes set out below are intended to guide

attitudes and practices.

Part I - Agreed Principles

12. For the benefit of all South Australians, State and Local Government agree that

the following principles, which are consistent with the principles outlined in

the national Inter-Governmental Agreement, should guide their relations:

Mutual Recognition

13. Relations between State and Local Government should be conducted in a spirit

of mutual respect with an emphasis on improving communication and

collaboration:

14. Local Government's collective capacity as a sphere of democratically elected

governments with broad powers, responsibilities arid discretions in relation to

local areas should be enhanced:

15. Local Government's accountability to its communities and capacity for self

management should be maximized;

16. The diversity of local governments' financial capacity and the State

Government's fiscal position should be mutually recognised.

17. State and Local Government, when making representations to the

Commonwealth recognise the importance and support the value ofjoint State

and Local Government reptesentation, as appropriate.
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18.

19,

20.

2t.

22.

Communication and Consultation

The parties should jointly commit to regular and effective consultation and

negotiation on the formulation and implementation of key policies, legislative

proposals and significant programs/projects that affect the other party:

The parties should keep themselves informed about key policy issues or major

proposals affecting the other sector.

Financial Relations

The transparency of the financial relations bet'ween State and Local

Government should be improved to enhance decision making:

Planning for any new frurctions or services or where significant change is

proposed by Commonwealth, State or Local Government should include

identification of necessary funding sources and any proposed funding changes

consistent with the provisions of the national Inter-Governmental Agreement;

The use of intergovernmental agreements should be promoted to secure

effective Commonwealth, State and Local Government participation in

programs in which the parties have a significant statutory or financial

involvement consistent with the provisions of the national Inter-Governmental

Agreement;

Shared Strategic Directions

23. Both State and Local Government have a reqponsibility to contibute to

sustainable development that allows people and communities to provide for

their social, economic, environmental and cultural well-being for cunent and

future generations;
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25.

24. State and Local Government should have the oppornrnity to contribute to each

others' strategic planning processes, enabling more aligned strategic plans;

Consistent with the provisions of the national Inter-Governmental Agreement,

State and Local Government should consult with each other on significant

matters related to and raised by the Commonwealth Government which impact

on Local Government or on the State Government's relationship with respect

to Local Government.

Part II - Agreed Processes

26. The State and Local Government agtee to the follorving processes, along rvith

those arrangements reflected in the national Inter-Governmental Agreement, in

pursuing this agreement;

Minister's State/Local Government Forum

27. The Minister's State/Local Government Forum is a mechanism through which

State and Local Govenrment can together, in a spirit of mutual respect, tackle

some of the significant, complex and challenging issues that arise at the

interface between State and Local Government activities.

To give effect to this agreement:

28. The State Government will institute systems and processes giving due weight

to the provisions of the national Inter-Governmental Agreement in order to:

28.1 Fonnally report to State Cabinet on the outcomes of the State/Local

, Govemment consultation processes associated with proposals with

significant Local Govemment impact;

28.2 Promote coordination of its agencies in the design and conduct of

consultation and communication with local sovernments:
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28.3 Consult or communicate with the relevant local governments prior to

implementing a new service or significantly varying an existing service

or progr:rm that impacts on local government; and

28.4 Provide information on Statellocal Government financial relations,

including as part of the State Government Budget process, to the Local

Government Association.

29. The Local Government Association of South Australia will institute systems

and processes giving due weight to the provisions of the national

Inter-Governmental Agreement in order to:

29.1 Co-ordinate and facilitate local governments' collective decision

making efforts and representation of views, while acknowledging the

rights of individual local governments to represent their own views;

29.2 When working with the lead State Government agency, coordinate

feedback and consult on a particular issue with local governments;

29.3 Facilitate regional strategic planning processes and linkages between

country regions on matters of interest;

29.4 Facilitate infrastructure plaming, best practice initiatives in all Councils

and promote council collaboration; and

29.5 Facilitate appropriate nominations on State Government statutory

authorities and committees by taking account of an authority's role and

function.

Implementation

30. There will be a shared responsibility to promote this agreement and the State

Government and the Local Government Association agree to:

30.1 Purzue the intent of this agreement in a spirit of cooperation and

maintain its effective implementation; and

30.2 Monitor the imFlementation of this agreement and suggest

improvements.

31. The parties agree that this agreement can he amended from time to time

following discussion between the parties and by mutual consent.
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Rsview

32. The lvlinister for State/Local G.overnment Relations and the kesidmt of the

Loeal Governnient Asssciation will:

32"L U.ndertake a joint review of the application of this agreement before the

expiiation of 12 months from signing and with a view to eslabli$ing a

new ox amended agrement and schedule annually; and

3:2.2 Undertake a 12 month review of the perfbrmanoe sf trre lvfinister's

Statellscal Governmenl Forun.

Tte Mldser's State&ocal Gov,emtnent Forum will mo-nitor tlre

impleurentratioa of the endorsed 4greemeat aod, for the pgrposes ofthe ensuing

year, ensure that it is reviewed within 12 montls of operation. The review

provides an opportuuity for issues and priorities to be discussed, updated and

reaffirmeil Any revised agreemeitt will be subject to apllroval by Stare

Cabinet ,aud the Local Governmeut association State Executive for State

Goveranrenl. and Local Government respectiv, e$.

33.
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An agreement befween the State Govemment and Local Government in South

Australia

IN WITNESS WIIEREOF the parties have executed this Agreement at the day and

year first above written.

SIGNED by the said Mike Rann MP )

PREMIER OF SOUTH AUSTRALTA )

For and on behalf of the Crown )

SIGIilED by the said Councilor John Rich )
PRESIDENT )

For and on behalf of the )

LOCAL GOVERIIMENT ASSOCIATTON )

ox' souTH AUSTRALIA )

In the presence of:

IIon Jennifer Rankine MP

MINISTER FOR STATE/LOCAL GOVER}IMENT RELATIONS
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Appendix D

Summary of Service Provision in Different Spheres of Government in New Zealandl

Service Deliverine authoritv Remarks
Cental Locrrl government

GENERAL ADMINISTRATION Regional Tenitorial
Police

Fire protection

Civilprotection
Criminaljustice
Civiljustice
Civil status register

Statistical office
Electoral register

o
a
a
o
a
o
o
o

o
O

o
District councils have a role

in rural fire protection

Local authorities have civil
defence responsibilities

EDUCATION
Pro-school

Primary

Secondary

Vocational and technical

Higher education

Adult education

Other

a
o
o
o
a
a
a

SOCIAL WELFARE

Kinderganen and nursery

Family welfare services

Welfare homes

Social security

Others

O

o
o
o

o

District and city councils have

a discretionary role in community

development, support for
communitv agorcies, community

Information etc.

PUBLIC IIEALTH
Primary care

Hospitals

Health protection

a
a
o

District and city councils are

responsible for inspections of
water quality, commercial

premises, egress and noise etc

HOUSING AND TOWN
FLANNING
Housing

Town planning

Regional planning

a

o

o
a

TRANSPORT

Roads

Transport
Urban roads

Urban rail

Pors
Airports

a
o

o

o
o
o
o

o
o

Cenaal govemment is

responsible for national
highways and approximately

25 per cent ofthe road

network

1 
See Commonwealth Local Covernment Forum, Country Profile : New Zealand (http: www.clgf.org.uk)
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ENVIRONMENTAND PUBLIC
SANITATION
Water arid sanitation

Refuse collection and disposal

Cemeteries arid crematoria
Slaughter-houses

Environmental protection
Consumer protection

o
o

o

o
O

o

o Slaughter-houses are provided

only by the private-sector

CULTURE,LEISURE AND
SPORTS
Theatre and concerts

Museums and libraries
Parks and open spaces

Sports and leisure

Religious facilities

Other cultural facilities

o
o

o

o

o

o
o
o
o

o

The Auckland and Wellington

Regional Councils are the

only regional councils with

parks responsibil ities

U]'ILITIES
Gas services

Electricity
District heating

Water supply

o

o
ECONOMIC
Agriculture, forests and fisheries

Economic promotion

Trade and industry

Tourism
Other economic services

o
o
o
o
o

o

o
o

o
o

Although not involved in

agriculture or fisheries.

some local authorities have
forestry interests for

investment purposes

Some local authorities have

shares in electricity

companies
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