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Why Universities want fair use 
 
1. Introduction 

Renowned US copyright expert Justice Pierre N Leval1 expressed 
surprise at a recent copyright symposium that universities would 
be advocating for fair use, given that there is a statutory licence in 
place covering copying of course books and broadcasts.2 The 
essence of Justice Leval’s presentation was that fair use boiled 
down to two interrelated questions: was the use transformative 
and would the use affect the market for the original work?3  His 
surprise that universities should be advocating for fair use was 
because copying course content for students competes directly 
with a textbook or journal copied: with a developed market by way 
of a licensing scheme in place, fair use would be unavailable.4  

This perspective is instructive of how little understanding there is 
in the broader community of how technology has brought radical 
changes to teaching and research in universities. With a review of 
the Copyright Act 1994 (the Act) underway5, it is critical that 
changes are made to ensure that educational institutions can use 
advances in technology to undertake research and train the next 
generation of scientists and creative thinkers to help solve the 
major problems of the 21st century and grow the New Zealand 
economy.  

Universities have advocated for the enactment of broad, principle-
based exceptions to take account of changes in technology since at 
least 1989 when the 1962 Act was reviewed.6  The failure to heed 
this has meant we now have an Act where much of what teachers 
do is not covered by an exception or licences.  Because in reality 
the use has little or no impact on the potential market or value of 
the work and the benefits for students are significant, the practice 
should be allowed.   

                                                           
1 Pierre N Leval “The Transformative Doctrine of Fair Use” (paper presented to Copyright 
Law and Practice Symposium 2017, Sydney, October 2017)  
2 Australia has two statutory licensing schemes in the Copyright Act 1968, Part VA and VB, 
New Zealand has one statutory licence for the copying of communication works under s 48. 
Copyright Licensing Ltd and APRA/AMCOS &PPNZ offer voluntary licences. Under these 
schemes, educational institutions pay fees to collecting societies for certain uses of 
copyright content.  The fees collected are distributed to rights holders. 
3 Pierre N Leval “The Transformative Doctrine of Fair Use” (paper presented to Copyright 
Law and Practice Symposium 2017, Sydney, October 2017) 
4 Am. Geophysical Union v. Texaco, 60 F.3d 913, 929-31 (2d Cir. 1994); Princeton University 
Press v. Michigan Document Services Inc.99 F.3d at 1407; Cambridge Univ. Press v. Patton, 
769 F.3d 1232 (11th Cir. 2014) 101 
5 Ministry of Business, Innovation & Employment “Review of Copyright Act 1994” 
(Wellington, 2017) 
6 New Zealand Vice-Chancellors’ Committee Copyright in the Universities: Discussion Paper 
(June 1989) para 1.6 
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Now that the review of the Act has been announced, universities 
will again be lobbying for changes to the law. As buyers, users, 
creators and publishers of content, universities are uniquely placed 
to argue for a more balanced copyright law with flexible exceptions 
that satisfy the public interest in teaching and research, at the 
same time protecting the economic incentives for rights owners. 

This paper will consider the current teaching and research 
environments in universities; the history of how the educational 
provisions in the Act developed; and why they are no longer 
sufficient to meet current and future needs of teaching and 
research. The paper will argue why a flexible and open-ended 
exception such as that offered by the US style fair use exception7  
is preferable to solely relying on the current fair dealing 
exceptions,8 which cannot adapt to rapid changes in technology.  
The combination of both would provide flexibility to encourage the 
adoption of new technology for use in teaching and research, at 
the same time providing a degree of certainty where necessary.  

2. Towards a virtual university 

Technology and government policies have changed the way 
universities teach and conduct research. While fair use is not 
available for the use of content covered by licences, the 
increasingly diverse ways in which content could be used means 
current exceptions or licences are not available for much of those 
uses. 

At the heart of the change is e-learning.  E-learning is 
transforming teaching and learning and has the potential to deliver 
complex information in multiple formats to large numbers of 
students. E-learning also facilitates collaborative learning which is 
at the heart of modern teaching. A working paper prepared by 
UNESCO on the future of education identified that the 
‘transmission’ or lecture model is highly ineffective for teaching 
twenty-first century competencies and skills. Twenty-first century 
pedagogy must employ innovative and research supported 
teaching strategies, learning technologies and real world 
applications. These will help learners to develop ‘higher-order 
thinking skills’ necessary to resolve the world’s economic, 
environmental, health, social and political challenges.9   

The development of social media platforms and technology has 
made it is easier for students and academics to engage with their 
peers, teachers, subject-matter experts and the community-at-

                                                           
7 17 US Code § 107 
8 Copyright Act 1994, ss40 to 93 
9 Cynthia Luna Scott, UNESCO, “The futures of learning 3: What kind of pedagogies for the 
21st century?”Education Research and Forsight: Working Papers 15 December 2013  
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large.10 The focus of research is also changing, with emphasis now 
on ”the need for collaboration and iteration across various 
boundaries: between different disciplines and fields, between 
different sites of knowledge production and use, between 
practitioners and academics and between the users and creators of 
advanced knowledge.”11  

3. The statutory framework for education 

Under the Education Act universities are characterised as 
repositories of knowledge and expertise, and as critics and 
conscience of society.12 More importantly, they are “characterised 
by a wide diversity of teaching and research, especially at a higher 
level, that maintains, advances, disseminates, and assists the 
application of knowledge, develops intellectual independence, and 
promotes community learning”.13  
 
This, alongside pressure from the Government to have a more 
outward facing and engaged tertiary education system14 has 
meant that the traditional boundaries between the academy and 
business and between the ivory tower and public spaces are 
dissolving.15  A university education is no longer the preserve of 
the elite few.  As Government support for universities and students 
declines, not only must students supplement any allowances they 
may have by working, universities themselves must find 
alternative sources of revenue.16  This means increasing reliance 

                                                           
10 Cynthia Luna Scott, UNESCO, “The futures of learning 3: What kind of pedagogies for the 
21st century? ”Education Research and Forsight: Working Papers 15 December 2013  
11  Mary Henkel, “Policy Change and the Challenge to Academic Identities” in in J. Enders et 
al. (eds.)The Changing Face of Academic Life, Palgrave Macmillan 2009 
12 Education Act 1989, s 162(4)(a)(iv) 
13 Education Act 1989, s 162(4)(b)(iii) 
14 Ministry of Education “Statement of intent 2014-2018” [2014] Presented to the House of 
Representatives 23 
“...requires strong relationships between tertiary education organisations and their broader 
stakeholders – including students, families, schools, employers and industry – that support 
improvements in learner pathways, qualification design and delivery teaching and research 
… the right incentives and systems to develop high quality research, including a strong focus 
on research that supports innovation and economic growth which is shared across tertiary 
education organizations, business and community”  
15 Mary Henkel “Policy Change and the Challenge to Academic Identities” in J. Enders et al. 
(eds.)The Changing Face of Academic Life (Palgrave Macmillan 2009) 83 

The increasing scale and scope of higher education and the growing costs of research and 
development require rising investment in a context where governments are seeking release 
from economic burdens and boundaries between states and markets are becoming more 
blurred.  

16 University of Auckland “Background: our strategic goals” accessed on 20 December 2017 
from: External research revenue has increased from $131m in 2004, to $243m in 2011 and 
is projected to increase to $433m in 2020. https://www.auckland.ac.nz/en/about/the-

https://www.auckland.ac.nz/en/about/the-university/how-university-works/campuses-locations-transport/faculties-institutes-campuses/
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on industry in the form of research grants, collaborations and co-
location agreements.17  

Centres of Research Excellence (CoREs) were set up in 2002 and 
reach beyond universities into the wider research community.18  
Universities also host private industry as co-locators who lease 
laboratory space and use university expertise to develop products 
for before market.19 While commercial and pure academic research 
work increasingly in tandem in the physical space, research itself is 
no longer bound by the physical.  Research now takes place in an -
interconnected, digital world where funding grants are awarded for 
groups who collaborate between institutions, and money is 
specifically available for collaborative projects in resource poor 
countries.20  Jerome H. Reichman and Ruth L Okediji describe how 
the combination of massive storage capacity, powerful data 
manipulation techniques, and graphical capabilities has 
revolutionized both the conduct of basic research and how the 
resulting knowledge is preserved and disseminated:21 

These methodologies have also helped to generate networked 
communities of users and collaborators, often working in dynamic 
knowledge hubs, whose interactive communications steer 
computational applications in potentially more fruitful directions and 
fill open repositories with new data and information. 

One example is “systematic reviews”, which are conducted with 
the uploading of hundreds of articles into the cloud so that a 
number of people situated in different institutions around the 
globe, can synthesise the information and recommend best 
practice guidelines to solve medical and other problems. These 
journals will come from a variety of sources; some open access, 
although the majority are likely to be from an institution’s e-

                                                           
university/how-university-works/campuses-locations-transport/faculties-institutes-
campuses/newmarket-campus/background-our-strategic-goals.html 
17 The University of Auckland provides industry access to a purpose-built research building 
that includes 10,000m2 of fully equipped laboratories and high-tech equipment facilities. Co-
locating firms have R&D teams or senior staff working within the building on their own 
research or business programmes as well as on collaborative projects. Accessed on 20 
December 2017 from: http://www.biotech.co.nz/bio-incubator/ 
18 Ministry of Education “Mission Statement for Centres of Research Excellence (CoREs)” (9 
July 2015) Cores were set up to build networks to connect high-performing researchers.  
https://www.education.govt.nz/further-education/policies-and-strategies/centres-of-
research-excellence-cores/mission-statement-for-the-centres-of-research-excellence-cores/  
19 The University of Auckland, Institute for Innovation in Biotechnology, currently has three 
co-locators leasing specialised laboratory space, http://www.biotech.co.nz/co-
locator_profiles/ accessed 23 February 2018 
20 Jane Falconer, “Copyright and systematic reviews: do researchers have to break the rules 
to produce good quality research?” (2 February 2018) UK Copyright Literacy  
21 Jerome H Reichman and Ruth L. Okediji “When Copyright Law and Science Collide: 
Empowering Digitally Integrated Research Methods on a Global Scale” Minn Law Rev (2012) 
94(4) 1362, 1366 

https://www.auckland.ac.nz/en/about/the-university/how-university-works/campuses-locations-transport/faculties-institutes-campuses/
https://www.auckland.ac.nz/en/about/the-university/how-university-works/campuses-locations-transport/faculties-institutes-campuses/
http://www.biotech.co.nz/co-locator_profiles/
http://www.biotech.co.nz/co-locator_profiles/
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journal subscription. When the review of the Act occurred in 2008, 
these types of uses were unheard of.22 

While overwhelmingly of benefit to society, the territoriality of 
copyright and the lack of exceptions places such practices at risk. 

4.      Evolution of copyright for education 

Copyright Act 1913 

Copyright in New Zealand and the US had its origins in the Statute 
of Anne, which was enacted to encourage learning.23  The New 
Zealand Copyright Act of 1913 was based on the UK Copyright Act 
of 1911. 24 By the time the UK Act was enacted in 1911, codifying 
the common law and giving effect to the Berne Convention25, the 
utilitarian purpose of the Statute of Anne had been lost. Copyright 
in the UK, New Zealand and other commonwealth nations as a 
result developed narrow and prescriptive fair dealing exceptions 
with the focus on the property rights of authors. 26   

This was in contrast to the US where the original purpose of the 
Statute of Anne was expanded and incorporated into the 
Constitution to “promote the Progress of Science and the useful 
Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries.”27  The 
general utilitarian approach, “when shaping property rights, should 
be the maximization of net social welfare”28. This led to the US 
courts developing of the doctrine of fair use.29 This was codified 
into US law in 197630 and the US acceded to the Berne Convention 
in 1988.31 

The fair dealing exceptions in the New Zealand Act have developed 
a far narrower focus. The 1913 Act allowed fair dealing with any 

                                                           
22 Copyright (New Technologies and Performers’ Rights) Amendment Bill, as reported from 
the Commerce Committee on 27 July 2007 
23 Copyright Act 1709, its long title: “An Act for the Encouragement of Learning, by vesting 
the Copies of Printed Books in the Authors or purchasers of such Copies, during the Times 
therein mentioned”. 
24 Copyright Act 1911 
25 Berne Convention for the Protection of Literary and Artistic Works signed by the UK in 
1886. 
26 Section 3 Copyright Act 1911 extended the term of copyright to life plus 50 years 
27 U.S. Constitution art I, § 8, cl8 
28 W Fisher Theories of Intellectual Property (No Date) Available at 
http://www.law.harvard.edu/faculty/tfisher/iptheory.html 
(last retrieved 15 July 2018)]. 
29 Folsom v. Marsh, 9 F. Cas. 342, No. 4,901 (C.C.D. Mass. 1841) widely regarded as the first 
"fair use" case in the US. The four factors set out in the opinion were ultimately codified in 
the Copyright Act of 1976 as 17 U.S.C. s 107 
30 17 U.S.C. s 107 
31 Berne Convention for the Protection of Literary and Artistic Works signed by the US in 
1988. 
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work for the purposes of private study and research.32 At this time, 
copyright would have had little relevance to universities, beyond 
providing protection for academic authors and their publishers.  
Multiple copying was the preserve of publishers and students 
would have purchased textbooks or borrowed books from the 
library. 

Copyright Act 1962 

By the time a new Act was enacted in 1962, little was different.  
Students purchased or borrowed textbooks and used the library for 
supplementary readings of books and journals held on desk copy.  
Archives were preserved on microfiche. Multiple copies of notes 
were typed, hand drawn or hand written and replicated using a 
Gestetner (stencil method duplicator).  

The 1962 Act provided a new broadly-worded section permitting 
librarians and teachers to make copies of a reasonable proportion 
of a work or edition or an article in a periodical publication for 
others so long as it was for the purposes of research and study.33  
By the mid-1980s when photocopiers were beginning to be used 
uncertainty arose over how the broadly-worded exceptions applied.  
Publishers sought clarification from the High Court “as to the 
extent to which multiple copies of parts of literary and artistic 
works in which copyright is held can be made by teachers for the 
purpose of classroom use”.34  The work at issue was a compilation 
of assembled extracts from various publications, which had begun 
as handout material for a technical drawing course.  The difficulties 
in “obtaining suitable teaching material of the required standard” 
to meet the learning requirements of students in a particular 
course is why many lecturers provided students with course books 
compiled from a variety of sources.35   

The Judge found no restriction in s 21(4) on the amount that could 
be copied, the number of copies that could be made, or copying 
prior to the course of instruction, so long as copying was for the 
course of instruction.  Nevertheless, he found that the compilation 
was infringing. This was not an extract of a book copied in the 
course of instruction for the class, but a textbook assembled for 
use in subsequent years.36 The judgment meant that academics 
could continue unrestricted copying provided the course books 

                                                           
32 Section 5(1)(a) Copyright Act 1913 
33 Section 21(4) Copyright Act 1962 
34 Longman Group Ltd v Carrington Technical Institute Board of Governors [1991] 2 NZLR  
574 (HC)at 576 
35  Longman Group Ltd v Carrington Technical Institute Board of Governors [1991] 2 NZLR  
574 (HC)at 579 
36 Longman Group Ltd v Carrington Technical Institute Board of Governors, [1991] 2 NZLR  
574 at 590  
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were assembled for a particular course rather than for a series of 
courses over a number of years.  

In 1985, the Minister of Justice released a discussion paper on the 
Reform of the 1962 Act. After receiving a number of submissions, 
the Minister released a further paper in 1989 suggesting a less 
stringent approach to options for reform, provided authors 
economic expectations were met.37 

Most submitters thought there should be no statutory definition of 
the amount that could be copied, but that guidelines should be 
agreed between educational institutions and copyright owners.  
Agreement was elusive.38  The publishers wanted a compulsory 
reproduction licence with payment made for all copying.  The 
Minister’s response was: “This is an extreme position which is not 
accepted in any other country that we know of.”39 Most submitters 
favoured the establishment of collecting societies with reference to 
the Copyright Tribunal in cases of disagreement. 40  There was 
nevertheless concern, not only for the inherent dangers for authors 
and owners of neighbouring rights in granting a monopoly, but for 
users. “For instance a collecting society can exploit its monopoly 
by demanding excessive remuneration from users.“41 While the 
report considered the introduction of statutory licences with 
appropriate oversight by a legislative body, in the end the only 
statutory licence created under the new Act was for broadcasts.42   

The New Zealand Vice-Chancellors’ Committee, took the position 
that the current 1962 legislation went too far, and “may have been 
designed with the very purpose of reducing government 
expenditure on education.”43  The Committee could not support this 
and felt that a proper balance had to be maintained between the 
needs of students, to have access to copyrighted material, and the 
rights of copyright owners to recompense for this access.  

The Committee was also concerned that “the principles applicable 
to permit educational copying should, as far as possible, be 
                                                           
37 Department of Justice, The Copyright Act 1962: Options for Reform, (1989) Wellington,  
para 3.3 
38 Department of Justice, The Copyright Act 1962: Options for Reform  (1989) para 4.43 
39 Department of Justice, The Copyright Act 1962: Options for Reform (1989)  para 4.44 
40  Department of Justice, The Copyright Act 1962: Options for Reform (1989) para 7.5 
41 This played out in 2013 when CLL referred NZ universities to the Copyright Tribunal 
seeking a 30% increase in the licence fee, even though increasing use of electronic 
resources meant the licence was not as valuable to universities. Jody O’Callaghan 
”Universities refuse to pay extra licence fee” Stuff (8 March 2013) 
fees”http://www.stuff.co.nz/national/education/8397268/Universities-refuse-to-pay-extra-
copyright-licence-fees.  
42 Copyright Act 1994, s 48, this was extend by the 2008 amendments to allow licensing of 
communication works. 
43 New Zealand Vice-Chancellors’ Committee Copyright in the Universities: Discussion Paper 
(June 1989) para 1.3 

http://www.stuff.co.nz/national/education/8397268/Universities-refuse-to-pay-extra-copyright-licence-fees
http://www.stuff.co.nz/national/education/8397268/Universities-refuse-to-pay-extra-copyright-licence-fees
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‘technology free’, that is to say, wide enough to encompass future 
developments in the dissemination of information, and not differing 
dramatically as one moves from one medium of transmission of 
information to another.44 The Committee was not alone and other 
submitters called for the retention of the open-ended and non-
prescriptive exceptions of the 1962 Act.45  

This was not heeded and the 1994 Act contained prescriptive 
sections detailing what could be copied and used for teaching 
purposes.   

Copyright Act 1994 

When the current Copyright Act came into effect, university 
students attended lectures, purchased textbooks and may have 
received full-text readings, photocopied and bundled together in 
printed course books.  Lectures may have been supplemented with 
PowerPoint slides and depending on the subject matter, a VHS film 
either commercially produced or copied from television 
broadcasts.46   

The Act permitted the lecturer to make a single copy of a literary, 
dramatic, musical, artistic work or the typographical arrangement 
of published editions for teaching purposes.47  Section 47 also 
permitted the playing or showing for the purposes of instruction of 
a sound recording or film before an audience consisting solely of 
students and staff members of the institution or persons directly 
connected with the activities of the establishment.48  

The Act set clear limits on what could copied for distribution to 
students.49 The Copyright Licensing Limited (CLL) licence that 
universities entered into in 1995 extended the amount that could 
be copied from hard copy books under the Act from 3% or 3 pages 
to 10% or one chapter, whichever was greater, and one article 
from an edition of a newspaper or a journal. 50 

                                                           
44 New Zealand Vice-Chancellors’ Committee Copyright in the Universities: Discussion Paper 
(June 1989) para 1.6 
45 Department of Justice, The Copyright Act 1962: Options for Reform (1989)  para 4.41 
46 Minister of Justice The Copyright Act 1962: Options for Reform 1989 Department of 
Justice. 
47 Copyright Act 1994, s 44(1) 
48 Section 47(2), Copyright Act 1994 
49 Copyright Act 1994, s 44(3)(f)(ii) 
50 Melanie Johnson and others “Taming the Lurking Beast: can mandatory e-reporting and 
the creation of course lists manage copyright in the digital space” (paper presented to the 
VALA Conference, Melbourne, February 2016) 
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The licence did not, and still does not cover copying from electronic 
sources.51 This is covered by an exception in the Act52 and licences 
universities enter into with the large publishers and content 
aggregators such as Ebsco and Elsevier through an Australian and 
New Zealand universities consortium.53 

Since 1994, there have been significant changes in how students 
are taught and their access to supplementary reading materials.  
For instance in 1996, the University of Auckland launched one of 
the first learning management systems, Cecil.54 That enabled the 
delivery of teaching, assessment and class administration to occur 
electronically in one environment. Cecil contained the entire 
enrolment of the University allowing any course to use the system. 
Since then all New Zealand universities have implemented some 
form of learning management system.  

In 2002, New Zealand Universities negotiated the right to digitise 
content copied under the CLL licence. At the same time as 
obtaining the right to digitise content copied under the licence, 
Cecil was modified to enable linking to journal articles in the 
library's digital collections.55 Course materials could be linked to or 
uploaded into Cecil as PDFs or Word documents. The 2008 
amendments to the Act further allowed educational establishments 
to store web pages in the learning management systems,56 
acknowledging the importance of the technology to teaching and 
the ephemeral nature of web content.   

In 2016, the University of Auckland implemented a new learning 
management system Canvas, which has enhanced functionality 
because unlike Cecil it can connect to external websites. Lectures 
with additional readings copied under licence and either handed 
out in class or bound into print course packs for distribution at the 
start of the course are becoming less common because of the 
availability of electronic alternatives. While some lectures are still 
delivered traditionally, technology has resulted in some radical 
changes being made to how students are taught and how they 
learn, as well as how research is conducted.  The current 
prescriptive exceptions have not kept pace with these changes in 
                                                           
51 Copyright Licensing New Zealand “Guide to the CLNZ Education licence” 
https://www.copyright.co.nz/Downloads/Assets/2951/1/clnz-education-licence-guide.pdf 
52 Copyright Act 1994, s 44A 
53 CEIRC, the CAUL Electronic Information Resources Consortium 
54 Sheridan, D, Gardner, L & White, D, 2002 ‘CECIL: The first web-based LMS’, accessed on 4 
August 2015 at 
http://cms.ascilite.org.au/conferences/auckland02/proceedings/papers/148.pdf  
55 Sheridan, D, Gardner, L & White, D, 2002 ‘CECIL: The first web-based LMS’, accessed on 4 
August 2015 at 
http://cms.ascilite.org.au/conferences/auckland02/proceedings/papers/148.pdf 
56 Copyright Act 1994, s 44A 

http://cms.ascilite.org.au/conferences/auckland02/proceedings/papers/148.pdf
http://cms.ascilite.org.au/conferences/auckland02/proceedings/papers/148.pdf
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technology. Alongside this, the traditional collective licensing 
model is becoming less relevant as staff, teachers and researchers 
become immersed in the content-saturated digital environment.57   

5.      The Problems to be considered 

The main problem is the pace of change that technology has 
fuelled. Gary Bolles, in New Zealand at the invitation of Callaghan 
Innovation, observed:58 

If you’re already worried about the amount of change, it is going to 
increase significantly from here, as all the technologies which are 
individually driving significant change begin to overlap, merge and 
fuel each other. Described as a bigger shift than the industrial age, 
but which is happening in a “blindingly fast” period. 

Universities are at the forefront of convergence in both technology 
and science, as previously disparate disciplines and distinct 
platforms come together to deliver research and improved 
teaching outcomes.  A precursor to the current review of the Act 
was a paper released by the MBIE, “Exploring Digital 
Convergence”.59 The paper observed that the digital economy 
provides new opportunities for New Zealand firms to increase their 
weightless exports, and our intellectual property settings need to 
facilitate this. The primary focus [of the review] will be on“... the 
role of copyright and designs in the creation, production, 
distribution and consumption of content and other creative works”.  

Universities have a key role in facilitating technology based 
industries. They employ nearly 20,000 FTE staff and have a 
combined total annual income of $3.5 billion. They employ 73% of 
all of New Zealand’s research and development staff. They account 
for one third of the research and development expenditure in New 
Zealand. More importantly, universities contribute to the New 
Zealand economy through the improvement in productivity 
attributable to university research, the improved productivity of 
the university graduates (reflected in the higher incomes they 
earn) and the attraction of overseas students to New Zealand.60   

                                                           
57 Lionel Bentley, Brad Sherman, Intellectual Property Law, Oxford University Press (2014) 
310 
58 Gary Bolles, June 2016, LawTalk NZLS, from http://www.lawsociety.org.nz/lawtalk/issue-
891/how-to-thrive-in-disruptive-times-from-a-silicon-valley-entrepreneur 
59 MBIE Exploring Digital Convergence: Issues for Policy and Legislation (2015) 
https://mch.govt.nz/sites/default/files/Exploring%20Digital%20Convergence%20Issues%20f
or%20Policy%20and%20Legislation%20(D-0740630).PDF 
60 New Zealand Institute of Economic Reform, Economic Impact of Universities: An analysis 
of the contribution of New Zealand universities to economic activity NZIER (report to 
Universities New Zealand - Te Pōkai Tara 31 August 2016) 

http://www.lawsociety.org.nz/lawtalk/issue-891/how-to-thrive-in-disruptive-times-from-a-silicon-valley-entrepreneur
http://www.lawsociety.org.nz/lawtalk/issue-891/how-to-thrive-in-disruptive-times-from-a-silicon-valley-entrepreneur
http://www.lawsociety.org.nz/lawtalk/issue-891/how-to-thrive-in-disruptive-times-from-a-silicon-valley-entrepreneur
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To list every problem faced by universities through a lack of 
flexible exceptions in the Act is not possible.  Some difficulties that 
academic staff face centre on: the lack of ability to take full 
advantage of the advances in technology, particularly in the virtual 
classroom; uncertainty about the legality of text and data mining; 
format shifting; and sharing with the public short excerpts of 
content owned by third parties used to illustrate key concepts in 
the classroom.   

Copying from films 

The 1962 Act provided for the copying of a reasonable portion of 
films, television and sound broadcasts for research or private 
study.  Copying for educational purposes by educational 
institutions was only permitted for television school broadcasts.61 
The focus of submissions by educational institutions on copying of 
all broadcasts meant that the copying of films was not considered 
when the Act was originally drafted.62 The solution was the 
implementation of a statutory licence.63 There was no mention of a 
broader right to copy reasonable proportions of films, as the VHS 
tapes on which films were stored could be cued to the segment to 
be shown and the ability to embed video into PowerPoint slides 
was not yet available.64   

“Screenrights”, the trading name of the Audio-Visual Copyright 
Association, licenses communication works to educational 
institutions under the statutory licence.  The statutory licence 
originally only covered the copying and use of broadcasts. The 
2008 amendments to the Act to extended this to the ability to copy 
communication works.65  

While an exception in the Act allows the playing of films and sound 
recordings in class66, this is not possible in the modern lecture 
theatre. There are currently no exceptions under the Act to copy 
even a 5-second clip of a commercial sound recording or film for 
general teaching purposes. A narrow, closely worded exception 
allows copying of films and sound recordings, but only applies to a 
small number of students learning how to make films or using 
sound recordings to teach language.67   

                                                           
61 Copyright Act 1962, s 21(6)(c)  
62 Copyright Act 1962, s 21(6)(c)  
63 Copyright Act 1994, s 48 
64 Zac Woolfitt, “The effective use of video in higher education” 
<www.inholland.nl/media/10230/the-effective-use-of-video-in-higher-education-woolfitt-
october-2015.pdf> 5 
65 Copyright Act 1994, s 48 
66 Copyright Act 1994, s 47 
67 Copyright Act 1994, s45, only allows copying of film for lessons on how to make films or 
sound recordings. 

https://www.inholland.nl/media/10230/the-effective-use-of-video-in-higher-education-woolfitt-october-2015.pdf
https://www.inholland.nl/media/10230/the-effective-use-of-video-in-higher-education-woolfitt-october-2015.pdf
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Staff have complained about the impossibility of cuing to the correct 
place on the DVD or Blu-Ray recording to show a short clip in class.68 

These clips are often the most effective means of illustrating key 
concepts that the lecturer can then use in their lecture or build an 
activity or discussion around.  If there is the means to play DVDs in 
lecture theatres, the technology is old and unreliable and time is 
always wasted trying to find the right place in the DVD.  This means 
all film clips have to be loaded onto a portable device to be played 
by the data machine in the lecture theatre in order to ensure the 
smooth running of a class. 

Recorded lectures 

Recorded lectures not only benefit students who have English as an 
additional language, there is a growing trend for university students 
to combine studies with paid employment.69 These students are less 
likely to be present on campus and universities must cater for them. 
Currently lectures in the main lecture theatres of the University of 
Auckland are recorded. The recording system makes an audio 
recording and records all visuals on the screen in the lecture theatre. 
Some lecturers remove all visuals before the recording is uploaded 
into the learning management system to avoid infringing copyright. 
This diminishes the usefulness of these recordings.    

The importance of recorded lectures cannot be underestimated, 
particularly today, when most students have work or family 
commitments that often prevent them attending university during 
the day. Transportation costs also have a big impact in large cities 
such as Auckland, where students particularly from lower socio-
economic groups may have to commute long distances.  These 
same problems were identified in submissions, which were made 
to reinstate video streaming of content to students when the 
University of California temporarily suspended the service in 2010 
in response to the threatened action of copyright owners.70 The 
inconvenience for students of not having the films available in the 

                                                           
68 Lyn Collie, Dr Margaret Henley, comment to author  
69 Peter A Creed, Jessica French, Michelle Hood, ‘Working while studying at university: The 
relationship between work benefits and demands and engagement and well-being”, Journal 
of Vocational Behavior (February 2015),86, 48, at 49  “In 1971, in Australia, 20% of those 
studying at tertiary level were at the same time employed in full or part-time paid work x 
This increased to 54% in 2001 and 72% in 2007. Similar patterns occur in other countries, 
such as New Zealand and the USA. While some of this desire to work while studying is 
driven by the need for increased discretionary spending, most is in response to increased 
costs associated with tertiary study and reduced financial support from governments.” 
FOOTNOTES OMITTED  
 
70 Association for Information Media and Equipment v The Regents of the University of 
California DC California, CV10-9378 CBM (MANx)(3 October 2011) 
http://newsroom.ucla.edu/portal/ucla/document/UCLA_Streaming_Video_Ruling.pdf 
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virtual classroom was created by the necessity for most students 
to work and the cost and time constraints of transportation during 
business hours when the media laboratories were staffed.71  

Format shifting  

Another frustration for staff is the lack of an ability to format shift 
content. For example, format shifting a VHS or audio tape from an 
academic’s personal collection onto a DVD or portable device in 
order to play it on a university device for teaching purposes is not 
permitted.72 Format shifting works from old and obsolete media is 
something only specialised technicians can do and they are reluctant 
to breach copyright in order to copy these works.73 

Collaboration and engagement - venturing into the public space 

Showcasing the university in the public arena by offering free 
online courses, public lectures and sharing academic and cultural 
collections of works, is a valuable marketing tool. It also fulfils 
universities’ statutory obligation to be repositories of knowledge 
and expertise and to promote community learning.74 The lack of 
flexible exceptions and available licences means universities 
cannot include third party content in the massive open online 
courses (MOOCs), and in public lectures, which they can when 
lecturing in the classroom to enrolled students. Their counterparts 
in the US can include much of this content so long as it satisfies 
the fair use test. While the exception for criticism and review 
would cover some uses, it does not cover all.75 
 
Text and data mining 

Text and data mining is a rapidly developing research area.  The 
“combination of massive storage capacity, powerful data 
manipulation techniques, and graphical capabilities has 
revolutionized both how basic research is conducted and how the 
resulting knowledge is preserved and disseminated in nearly all 

                                                           
71 University of California Los Angeles “UCLA faculty principles on the use of streaming 
videos 
and other educational content” (16 February 2010) 
http://www.itpb.ucla.edu/documents/ITPB_IP_Video_Principles_Memo.htm 
72 Section 81A of the Act only allows format shifting by the owner for personal use, not 
teaching.   
73 The author advises technicians who are asked to by academic staff to format shift works 
from audio and VHS tapes no longer available in newer formats. 
74 Education Act 1989, s 162 
75 Copyright Act 1994, s 42 
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fields of science”.76 Broadly speaking, this involves two potential 
copyright issues: non-consumptive use of other works, where the 
text or data is only used in the act of gathering and analysing 
information; and where text or data may be reproduced in research 
outputs.  

While data itself is not protected by the Act, a compilation of data 
is protected as a literary work.77 The lack of a specific exception 
makes it difficult for university researchers to use these new and 
emerging technologies and research techniques with any surety as 
to their legality, thus inhibiting innovation and beneficial research 
outputs. The UK now has a specific exception for text and data 
mining for non-commercial research. The Australian Productivity 
Commission report on Australia’s IP regime recognised that a more 
flexible copyright regime in Australia would enable medical and 
scientific researchers to better utilise text and data mining.78  

Jerome H. Reichman and Ruth L. Okedji, who have written 
extensively on knowledge production and innovation, concluded 
that the increase in protections for copyright owners and the 
erosion of the public domain impedes access to scientific data and 
literature. This has happened just at the time “when developments 
in scientific research methods require the use of automated 
knowledge discovery tools that depend on unfettered access and 
re-use conditions for their successful applications.”79 The European 
Commission report on text and data mining recommended that the 
law should be reviewed. Evidence showed that European 
researchers were falling behind their US counterparts, who did not 
suffer the same IP restrictions and could rely on the fair use 
defence, in a way that their European counterparts could not. The 
report noted that text and data mining research technology is not 
prohibitively expensive and is readily available. “It is also 
amenable to playful and highly speculative uses, enabling research 
connections between previously unconnected fields.”80 

Copyright law, wittingly or unwittingly, forces researchers to choose 
between ignoring an unmanageable legal constraint, in the interest 
of pursuing science as a public good, or foregoing research 
                                                           
76 Jerome H Reichman and Ruth L. Okediji “When Copyright Law and Science Collide: 
Empowering Digitally Integrated Research Methods on a Global Scale” Minn Law Rev (2012) 
94(4) 1362, 1366 
77 Section 2, Copyright Act 1994 
78 Australian Productivity Commission, Final Report Inquiry into Australia’s Intellectual 
Property (IP) Arrangements (Canberra, 20 December 2016) 27 
79 Jerome H Reichman and Ruth L. Okediji “When Copyright Law and Science Collide: 
Empowering Digitally Integrated Research Methods on a Global Scale” Minn Law Rev (2012) 
94(4) 1362, 1370 
80 European Commission “Standardisation in the area of innovation and technological 
development, notably in the field of Text and Data Mining” (Brussels, 2014) 3 
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opportunities in order to avoid thickets of rights, burdensome 
transaction costs, and the fear of stirring up potential lawsuits down 
the line. The result puts both science and the larger public interest 
in a difficult situation at a time when the resources available to fund 
scientific research are shrinking. 

Solutions 

Fair Dealing Exceptions 

In March 2018, the Australian Government released a consultation 
paper considering whether to create additional fair dealing 
exceptions for specific purposes or a fair use copyright exception.81  
Like Australia, New Zealand’s Act has not kept up with changing 
technology. The existing prescribed circumstances and uses 
detailing when fair dealing and the education exceptions apply 
cannot readily adapt to developments in technology. In order to 
provide user rights in relation to a new technological development, 
Parliament must amend the law, a complex and time-consuming 
process.  

The process to review the 1962 Act began in 1985, with changes 
enacted in 1994.  In 2001, the then Ministry of Economic 
Development, which had responsibility for copyright, initiated a 
major review of copyright law “to address the emergence of 
technologies such as the Internet.”82 This resulted in the Copyright 
(New Technologies) Amendment Act 2008.  

The Act was due to be reviewed in 2013 to assess its effectiveness 
for digital technology.83 The Government delayed this review until 
negotiations for the TPPA were concluded in 2017, nearly 10 years 
after the previous amendments.84 The current review could similarly 
take up to 10 years before any changes are enacted. Already the 
issues paper due to be released in January or February of this year 
has been delayed until the middle of the year.85 If a prescriptive 
approach is taken in a context similar to today’s fast paced changes 
in technology, the Act will be out of date by the time it is in force. 
Reichman and Okediji noted that the history of copyright law shows 

                                                           
81 Commonwealth of Australia, Department of Communications and the Arts Copyright 
modernisation consultation paper (Canberra, March 2018) 
82 Copyright (New Technologies and Performers’ Rights) Amendment Bill, As reported from 
the Commerce Committee on 27 July 2007 
83 Copyright (New Technologies and Performers Rights) Amendment Bill (102-2), 
Select Committee Report, at 1  
84 Office of the Minister of Commerce,  Cabinet Economic Growth and Infrastructure 
Committee, Delayed Review of the Copyright Act 1994 
85 Ministry of Business Innovation & Employment “Copyright Act Review issues paper 
update”, email to stakeholders advising of the delay of the release of the issues paper until 
around mid-2018, I March 2018 
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us that changing factual conditions constantly elicit a need for 
creative new solutions that are inherently slow to materialize, and 
destabilizing to boot. “At the same time the lobbying of special 
interests often remains indifferent to the larger public interest that 
was supposedly to be advanced by any given set of enumerated 
exceptions.” 86 

The Australian Government is considering two alternatives for 
enacting prescriptive exceptions, the traditional parliamentary 
process of amending the Act. The other is giving the Minister in 
charge of copyright the power to add fair dealing exceptions to the 
Copyright Regulations. The Minister would be required to consult 
on proposed exceptions and regularly review them. With the 
projected rate of technological change, this seems a time and 
resource heavy alternative, which codifies what may to all intents 
and purposes be a fair use analysis on the part of the Minister.87  

Fair use 

With fair use, there is no waiting for the Minister or Parliament to 
enact a new exception. The Act is no stranger to the application of 
a set of criteria to determine the fairness of a use. The current 
exception for research and private study88 does just this.  The US 
act goes further and provides an open list of purposes including 
criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship or research. In determining 
whether the use is fair under s 107 of the US act a similar set of 
criteria as in s 43(3) of the Act are considered:89 

(1) the purpose of the use; (2) the nature of the work used; (3) 
the amount and substantiality of the work used; and (4) the effect 
of the use upon the potential market for or value of the work used. 

Fair use would allow uses that satisfied the four criteria without 
having to wait for “creative new solutions” to be enacted by 
Parliament.  

As in the US specific exceptions are granted for educational use, 
although they are not as extensive as in New Zealand.90 To rely on 

                                                           
86 Jerome H Reichman & Ruth L. Okediji, When Copyright Law and Science Collide: 
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Law Review 1362-1480 (2012), 1398 
87 Commonwealth of Australia, Department of Communications and the Arts Copyright 
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88 Copyright Act 1994, s 43 
89 17 US Code § 107 
90 Section 110 of U.S. Copyright Law gives teachers and students certain rights to publicly 
display and perform copyrighted works in the classroom 



17 

a fair use defence for all reuse of content by universities would 
create a level of uncertainty that could be counterproductive.  

To provide for this, the current exceptions for educational use 
could be retained, with some adjustments for recent 
developments.  So for example, the categories of works in s 44 of 
the Act could be opened up to include film and sound recordings. 
Retaining the current restrictions  to 3% or 3 pages in s44(3) 
would safeguard existing licensors, but would enable short clips of, 
for example, films and sound recordings not covered by existing 
licences, to be copied and used for teaching purposes and 
subsequently distributed to students via the secure learning 
management system. 

In addition to this what is needed is an open and flexible provision 
in the Act, which operates, as in the US to provide a fair use type 
exception where developments in technology and teaching 
methods throw up new uses, which fall outside the current 
exceptions.  This would protect rights owners’ economic interests 
but at the same time allow copyright protected content to be used 
in new and transformative ways yet to be discovered.   

The requirement that the use must be transformative is central to 
the fair use defence as it has developed in the US. Justice Leval 
first developed the theory in his work ‘Toward a Fair Use 
standard’.91  Successfully defending an action requires:92 

….the use must be productive and must employ the original work 
in a different manner or for a different purpose than the original. 
If the secondary use adds value to the original,  with the quoted 
matter used as raw material, transformed in the creation of new 
information, new aesthetics, new insights and understandings, this 
is the very type of activity that the fair use doctrine intends to 
protect for the enrichment of society.   

This not only protects rights owners but also preserves the public 
interest and encourages the creation of new works, which is at the 
heart of copyright.  

Staff and students engage with the public, give public lectures, 
show and display films, perform works, and publish their theses 
and other works online. These fall outside the scope of the user 
exceptions despite their educational purpose.  Further separating 
out the commercial from the educational is all but impossible given 
that students may be embedded in industry as part of course 
requirements and research may be conducted collaboratively with 
commercial partners. Under the Education Act, universities’ 
“research and teaching are closely interdependent and most of 
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18 

their teaching is done by people who are active in advancing 
knowledge”.93  Applying a set of criteria would allow new uses not 
covered by existing exceptions, without allowing any uses that 
would impact on the economic interests of rights owners. 

How it would work 

Fair use would solve most of the problems identified above. The 
problem of having to remove content from recorded lectures, the 
inability to copy even 5 seconds of a film, uncertainty about text 
and data mining and MOOCs could thus be solved.  

If there is no exception to cover a use, risk averse teachers and 
researchers are reluctant to take full advantage of new technology 
as it arises. An example is lecture recording: a use that has arisen 
since the 2008 amendments. Academics remove the visuals from 
lecture recording from fear of infringing copyright.  A fair use type 
exception would have overcome this problem.  
 
Section 110(1) of the U.S. Copyright Act allows the performance or 
display of all types of copyrighted works in a classroom at non-
profit educational institutions. This includes the recitation of 
poetry, reading of plays, showing videos, playing music, and other 
performances and displays of protected works in the classroom 
setting. It does not however allow for the recording of lectures or 
copying of films any more than the New Zealand Act does, 
however, the fair use exception does allow a fair use analysis and 
U.S. universities rely on this to record lectures and offer MOOCs. 
 
US universities generally provide guidance for staff on what 
constitutes fair use. For example, Columbia University website 
provides the following information for staff considering making 
content publicly available through a MOOC or a public lecture.  The 
film clip copied must be necessary to make a pedagogical point 
and be as short as possible to make that point, with no additional 
portions of the clip added simply to flesh out the course content or 
for entertainment value. The case for fair use is stronger when the 
film clip is intermingled with lecture material, i.e. the film clip is 
interrupted with discussion, and the totality of the clip both before 
and after discussion, is no longer than is necessary to make the 
pedagogical point.94 

                                                           
93 Education Act 1998, s 162(4)(a)(ii) 
94 Columbia University Copyright Guidelines for MOOCs and other pubic online courses  (15 
October 2015) 
https://copyright.columbia.edu/content/dam/copyright/copyright%20guidelines%20open%
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Such guidelines could apply in some circumstances to the 
exception for criticism and review, the only requirement being that 
the author is attributed.95 When this was enacted in 1913 the 
above use was unimaginable and demonstrates the value of 
principle based exceptions.  In a rapidly changing environment, 
neither this exception nor licensing will cover every new use.  

An example of the problem that could be solved is a MOOC which 
the University of Auckland considered offering.  The course used 
mid-20th century popular music consisting of rock, metal, punk, 
hip-hop, rock and roll, gender based works. The course was based 
on a very popular undergraduate course that taught critical 
thinking using short clips of between 30 seconds and one minute. 
While the lecturer linked to the clips in class, the hosting platform 
for the MOOC did not allow external links and so short clips had to 
be copied in order to be included in the MOOC. The University 
sought a music licence, however the licensing body was unable to 
provide a licence because MOOCs operate across a range of 
territories (the MOOC platform is based in the UK) and the licensor 
only has the rights for NZ and Australia.  The platform hosting the 
MOOC also needed a licence to host the works and the licensor was 
unable to grant the University a right to sublicense to a third party.  
Getting permission for the hundreds of songs used in courses of 
this nature is impractical.  

Possible downsides of fair use 

Critics of fair use are quick to point out the uncertainties of such a 
defence. Graeme Austin instead advocates for a law where 
“...policy makers maintain a careful watch on the need to temper 
the exclusive rights of copyright owners, and can persuade the 
legislature that addressing these needs deserves scarce 
parliamentary time”.96 Austin further argues that “A government 
supported by properly resourced and sufficiently expert policy 
analysts should be well equipped to craft specifically-tailored 
defences and exceptions as new problems present themselves – 
without importing the many intractable problems associated with 
the US-styled fair use defence.”97  

In the current legislative environment of scarce resources and with 
mounting social problems, it seems fanciful to imagine legislative 
priority being given to copyright. History certainly doesn’t support 
such an approach to a rapidly changing environment. 
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A number of scholars have refuted the view that fair use is too 
uncertain to be of any use.98 As Netanel posits:99  

The proper question, then, is not whether fair use case law meets 
some pristine ideal of consistency. That would be a standard that 
no area of the law could meet. Rather we must ask whether there 
are patterns in fair use case law that give the doctrine some 
measure of coherence, direction, and predictability, as compared 
with case law generally.  

 
Matthew Sag’s research, which built on the work of Barton Beebe 
and Pamela Samuelson’s two studies, went further and 
demonstrated that the uncertainty critique is somewhat overblown.  
Sag’s analysis of the case law showed consistent patterns and 
provided a convincing and salutary corrective to the widespread 
view that fair use is fundamentally arbitrary and ad hoc.100 

Both the Australian Law Reform Commission and the Australian 
Productivity Commission also rejected this argument.101 Both 
reports thought the uncertainty could be managed by appropriate 
guidance for users. 

Not all uses can be accommodated by a fair use exception. Reichman 
and Okediji put forward what they believe is the only workable 
solution for scientific research. “Adopt a broad and uncompromising 
exemption ...that requires no gloss, no fine print, and no elaborately 
contrived exceptions to a grudgingly acknowledged ‘exception’ for 
scientific research.”102 The Max Planck Institute’s response to the 
European Commission’s Green Paper in 2008103 proposed allowing 
use and reuse of published research materials for virtually any 
scientific purpose, and should expressly legitimize storage, 
archiving, data extraction, linking, and the like.  This proposal goes 
further than any fair use proposal, but reflects the importance of 
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scientific solutions at a time when the global challenges place the 
future of humankind in jeopardy. 

Licensing as a solution 

Licensing does not always provide a satisfactory solution. As Lionel 
Bentley and Brad Sherman noted, “Collection societies have been 
seen to be ill-equipped to offer solutions to users who want to use a 
range of different types of work, of varying levels of obscurity, in 
low-value activities.”104   

The licence New Zealand universities have entered into to copy print 
material does not cover a number of works. These include: printed 
music; loose maps and charts; unpublished religious orders of 
service; house journals (publications for employees); photographs 
and/or illustrations published separately from a textual work; 
privately owned documents; theses, dissertations and student 
papers; works downloaded from the internet; and any work in which 
the owner has stipulated that it not be copied under a licence of this 
nature.105  The music licence excludes, amongst others, printed 
music, grand right works, ballet music, choral works of more than 
20 minutes and dramatic works set to music.106  The Screenrights 
licence only licenses copying of films as communication works.107  

These excluded works are all works that lecturers wish to copy and 
share with their students from time to time and generally are of little 
economic value.  Getting permission is time consuming both for 
rights owners and for users and is often impossible to obtain 
particularly for older works.  

Fair use would allow new uses not covered either by an exception in 
the Act or a licence.  Despite claims by rights owners to the contrary, 
the Australian Productivity Commission has observed, fair use will 
not destroy educational licensing in Australia. The claim that it would 
was specifically tested - and rejected - by the Australian Law Reform 
Commission.108 The US courts have consistently held that where 
there are licences available there can be no finding of fair use. 109 

                                                           
104 Lionel Bentley, Brad Sherman, Intellectual Property Law, Oxford University Press (2014) 
310 
105 Copyright Licensing Ltd Copyright Licensing Guidelines, 
https://www.copyright.co.nz/Downloads/Assets/3212/1/copyright-owners-brochure.pdf 
accessed 7 March 2018 
106 APRA NZ Ltd, AMCOS NZ Ltd and PPNZ Music Licensing Limited, Universities Agreement 
(2010) clause 4 
107 Audio-Visual Copyright Society Ltd (Screenrights), New Zealand Universities Licence 
Agreement, 2014, Licensed Communication Works are: Broadcasts; Films that are 
communicated; Works communicated via the internet by those radio stations listed. 
108 Australian Productivity Commission sub. DR429, p. 1” page 176 
109 Am. Geophysical Union v. Texaco, 60 F.3d 913, 929-31 (2d Cir. 1994); Princeton 

https://www.copyright.co.nz/Downloads/Assets/3212/1/copyright-owners-brochure.pdf


22 

The Opportunity of Review 

With the signing of the TPPA and the introduction of legislation 
further strengthening copyright protections110 the Government has 
now given notice of a forthcoming review of the Copyright Act111 
recognising that many of the provisions setting out exceptions to 
copyright are now out of date with current technology.112 This is a 
once-in-a-generation opportunity to reform copyright in a way, 
which supports our creative sector, of which universities are a vital 
part.  

The review perhaps signals a change in direction for New Zealand 
copyright away from the property rights focus of previous 
legislation. The Ministry has indicated that it intends to introduce 
an objectives clause.113 This is reflected in the Terms of Reference, 
which restates the original purpose of copyright “to incentivise the 
creation and dissemination of original works”.  The Terms of 
Reference go on to state:114  

Over-protective copyright settings can inhibit the creation and 
dissemination of copyright works by restricting competition and 
‘follow-on’ creation — that is, using existing creative works and 
the ideas underpinning them to create new works, ideas, products 
and services. It can also inhibit important cultural activities, such 
as those of educational, library and archival organisations. 

This move to a utilitarian approach to copyright, suggests that the 
enactment of a fair use type exception is possible and would 
provide guidance for the courts that has been lacking to date. 
Strengthening user rights will be imperative to enable the creative 
sector to take full advantage of changes in technology and to 
advance the Government’s agendas.  It will also strengthen the 
vital role of universities in providing an education, which is 
relevant to industry and provides for lifelong learning. 
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New Zealand universities are not alone in calling for a fairer 
copyright law. Internet New Zealand has published a discussion 
paper, “Getting Copyright Right in the Information Age”, calling for 
an open fair use style exception. The Deloitte Access Economics 
report, “Copyright in the Digital Age”, was drafted to provide input 
into the New Zealand Government’s review of the Copyright Act. 
Copyright expert Professor Henry Ergas, who contributed to the 
report, says "with technological change becoming ever more rapid, 
the flexibility a principles-based fair use system offers has become 
increasingly important, because it avoids the need to pile specific 
exception on specific exception and allows more timely adaptation 
to market realities."115 

There has been strong opposition in Australia from rights owners to 
the recommendations for the implementation of a US style fair use 
exception and it is likely that there will be the same strong 
opposition in New Zealand.  As the Australian Productivity 
Commission warned:116 
 

Achieving reform will not be easy.  Some vocal interest groups have 
long shaped Australia’s IP arrangements to advance their own 
interests.  And in the past, reform efforts have more often than not 
succumbed to misinformation and scare campaigns.  The same 
tactic has been deployed here, with some parties publishing more 
fiction than fact about the Commission’s draft report.  Government 
will need steely resolve to pursue a better balanced IP system in 
the face of strong vested interests. 

Overseas developments 
 
Several countries have user exceptions based on ‘fair use’, 
including the United States, Singapore, Israel, South Korea and 
the Philippines. A number of other countries are considering or 
have considered implementing a fair use type exception, including 
Ireland, Australia and Hong Kong.  In other countries such as 
Canada the courts have interpreted their fair dealing exceptions 
broadly so they are more akin to a fair use type exception. 
“International and domestic copyright law reform around the world 
is increasingly focused on how copyright should be expanded to 
promote maximum creativity and access to knowledge in the 
digital age.”117 

In the UK, Professor Hargreaves found that the current state of 
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European Union (EU) law meant that there would be considerable 
difficulties in introducing a fair use exception.118 Since then the 
Australian Productivity Commission has issued its report and 
Hargreaves has publicly stated that his preferred option would have 
been to recommend fair use for the UK.119 Professor Hargreaves has 
also since described fair use as ‘the backbone of a healthy 
Internet-economy ecosystem in the US’.120 As the Australian 
Productivity Commission noted, Hargreaves “found it ‘politically 
impossible’ to recommend fair use for the UK”121 but instead 
considered how the benefits of fair use could be achieved through 
other means.  

The Irish also members of the EU took a different view with regard 
to fair use. The Copyright Review Committee (Ireland) also released 
a report in late October 2013 in that it considered that ‘there is scope 
under EU law for member states to adopt a fair use doctrine as a 
matter of national law’ and recommended the enactment of a fair 
use exception.122 Not only did it consider that ‘it is simply not 
possible to predict the direction in which cloud computing and 3D 
printing are going to go, and it is therefore impossible to craft 
appropriate ex ante legal responses’.123 It also wanted to ‘send 
important signals about the nature of the Irish innovation 
ecosystem’ providing the Irish economy with a competitive 
advantage in Europe’.124 

Israel 

Like Australia and New Zealand, Israel’s copyright act was based 
on the British Copyright Act of 1911 with a closed list of fair 
dealing exceptions.125  Israeli copyright legislation was reformed in 
2007.126 The result was an open-ended fair dealing designed to 
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mirror the flexibility found in fair use.  
Israel, like Australia and New Zealand is relatively isolated with a 
small domestic market and a population of approximately 8.5 
million, as a result many Israeli companies focus on high-tech 
industries such as software and the Internet where scalability is 
not restricted by borders or transportation costs.127 The 
introduction of the open-ended fair use exception was a key 
legislative change to facilitate the development of these industries. 

Singapore 

Like New Zealand and Israel, Singapore’s Copyright Act has its 
origins in the United Kingdom Imperial Copyright Act of 1911, 
which was enacted in Singapore and the United Kingdom at the 
same time. Changes made in 1987 to the Singapore Copyright Act 
limited fair dealing to very specific purposes: private study or 
research128; criticism or review129; reporting current events or 
news130; and copying for the purpose of judicial proceeding or 
professional advice.131 The modifications of the Singapore 
Copyright Act in 2005 were part of a set of changes of its 
Intellectual Property (IP) laws undertaken in the context of a Free 
Trade Agreement with the United States (USSFTA)132.  

The USSFTA required Singapore to extend the term of copyright 
from life plus 50 to life plus 70 years133 and copyright infringement 
became a criminal offence, sanctioned with imprisonment and 
hefty monetary fines.134 At the same time, Singapore implemented 
more flexible copyright exceptions that sought to balance the 

                                                           
clauses which have caused problems for courts. For example it has omitted, “…including 
whether such use is of a commercial nature or is for nonprofit educational purposes.” from 
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purposes, but are still fair. Unlike the United States provision, the Israeli provision in 19(c) 
authorizes the minister to clarify the conditions under which certain uses are deemed 
lawful. Such a provision attempts to reduce uncertainties surrounding the application of fair 
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needs of users and copyright holders. In 2005, the Copyright 
Amendment Act came into force and adopted an open ended 
approach to exceptions and limitations to copyright.135  

Canada 

The Copyright Modernization Act (“Bill C-11”) amended Canadian 
copyright law in November 2012. Prior to this, Canadian fair 
dealing was limited to five purposes: research, private study, 
criticism, news reporting, and review. The revised law added the 
additional purposes of education, and satire and parody. Shortly 
after Bill C-11 received royal assent, the Canadian Supreme Court 
released on 12 July 2012, “a number of cases dealing with the 
issue of fair dealing referred to as the “copyright pentalogy”, which 
strongly supported fair dealing.136  

The court not only affirmed fair dealing as a user’s right it strongly 
supported fair dealing. In CCH Canadian Ltd. v Law Society of 
Upper Canada,137 the Supreme Court had previously characterized 
fair dealing as a “user's’ right” that required a large and liberal 
interpretation. Drawing on the doctrine of fair use the court 
proposed six factors to be considered in assessing whether or not a 
dealing was fair: the purpose, character and amount of the 
dealing; alternatives to the dealing; the nature of the work; and 
the effect of the dealing on the work. 

The Court’s fair dealing analysis, when coupled with Bill C-11’s 
statutory reforms, may have effectively turned the Canadian fair 
dealing clause into a fair use provision.138 While Canadian 
copyright law still involves the two-stage analysis, Michael Geist 
argues that: 139 

the breadth of the fair dealing purposes is now so wide—eight 
purposes covering most imaginable uses—that future Canadian 
fair dealing analyses are likely to involve only a perfunctory 
assessment of the first-stage purposes test together with a far 
more rigorous analysis in the second stage, six factor assessment 
so it is more akin to a U.S style ‘fair use’ that the traditional fair 
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dealing exception  

Conclusion 

New Zealand universities are constituted to advance knowledge 
and to disseminate and maintain that knowledge by teaching and 
research. Members of a university consist of academic staff and 
graduates and students.140 “As such they are both creators and 
users of copyright material” and are well placed to comment on 
the balance to be drawn between the need for copying to advance 
learning, and the author’s equitable right to reward.141  Without 
due regard for the rights of publishers the production of books 
could be threatened, but without broad and well considered user 
rights, the ability to disseminate and advance knowledge is 
threatened. 

A quality and inclusive education is crucial to securing New 
Zealand’s future.  The role of copyright is to incentivise the 
creation and dissemination of original works.142 As the terms of 
reference note, “[o]ver-protective copyright settings can inhibit the 
creation and dissemination of copyright works by restricting 
competition and ‘follow-on’ creation – that is, using existing 
creative works and the ideas underpinning them to create new 
works, ideas, products and services.”143 

Failure to implement an open-ended exception risks either missing 
the opportunities offered by digital technology or exposing 
innovators who ignore copyright to potential litigation.   

While Justice Leval may be unaware of a modern university 
education and the limitations of licensing in today’s world, he 
would be the first to agree that fair use is well placed to meet the 
fast-paced changes of education in the 21st century. Writing in 
praise of the fair use case Campbell, he noted that it is a 
beautifully reasoned opinion, which has demonstrated in its 
twenty-one years that it provides a healthy framework for fair use 
analysis. That framework promotes the overall objectives of 
copyright; it protects the interests of rights holders; and it guards 
against putting "manacles upon science." 
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The beauty of fair use is not just its flexibility and adaptability, but 
its ability to protect the rights of copyright owners and at the same 
time encourage the creation of new works.  
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