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‘THE GREAT BRITAIN OF THE SOUTH’: THE LAW OF CONTRACT 

IN EARLY COLONIAL NEW ZEALAND 

 

 

I. INTRODUCTION 

 

The Scottish born poet William Golder, used the term ‘the Great Britain of the south’ in order to describe his 

new home in a note to his epic poem, The New Zealand Survey, in 1867.1 Golder went on to argue that the 

colony could become an industrial centre able to dominate the Pacific and the ‘markets of the southern world’.2 

Even in the 1860s his characterisation was a loaded one. It suggests that he saw New Zealand as having many of 

the features of Britain without being its supplicant. This was certainly the view of some of the early settlers who 

pressed for representative government in the 1840s.3 Golder was not the only, or even the first writer, to 

describe New Zealand in this way. Charles Hursthouse had used the same phrase in the title of his book, New 

Zealand or Zealandia The Britain of the South.4 Hursthouse’s motives were quite different to Golder’s. His 

book was part of a genre of writing aimed at providing advice to those in Britain who were thinking of 

emigrating.5 In this context the idea that New Zealand was ‘The Britain of the South’ was designed to be 

reassuring. His brief remarks about law in the colony struck the same note. After explaining that New Zealand 

was free of crime he also observed that there were only ‘petty differences of detail’ in the law and that it was 

‘administered the same as in England’.6  

  

Golder and Hursthouse promoted one vision of New Zealand in the middle of the nineteenth century. There 

were of course other possible perspectives, not least the Māori point of view, which these British writers 

inevitably fail to capture. In fact, the period the mid-1840s to the late 1850s was one of relative harmony with 

 
1 The New Zealand Survey (JC Stoddart, 1867) 68.  
2 Brian Opie, ‘Futurity and Epic: William Golder’s ‘The New Zealand Survey’ (1867) and the Formation of 
British New Zealand’ (2004) 22 Journal of New Zealand Literature 55, 56.  
3 AH McLintock, Crown Colony Government in New Zealand (Government Printer, 1958) ch 12.  
4 2 vols (Edward Stanford 1857). 
5 Jenny Coleman, ‘Relocating Lives in the Britain of the South: The Influence of Emigrant Advice Manuals on 
the Public Writings of Nineteenth-Century Female Emigrants’ (2017) 14 Life Writing 531-539. 
6  Hursthouse (n 4) vol 1, 300-301.  
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the settlers and a period of some optimism for Māori. Conflicts between the settlers and Māori did take place but 

did not significantly escalate until the 1860s.7 During the early colonial period the Māori population had 

significant economic clout because they still dominated agricultural production.8 In  the early decades of the 

colony Māori were involved in  significant trading with the settlers. Food stuffs were traded with the Europeans 

in exchange for consumer goods, like clothes and blankets.9      

 

A third observation is more specific to lawyers or at least to those caught up in the legal system. The common 

law is one of the most controversial and enduring legacies of the British Empire.10 At the same time there is a 

growing recognition that colonial developments are best viewed within the context complex networks that 

stretch beyond geographical boundaries.11 Writers like Magee and Thompson have emphasised the importance 

of shared cultural and economic values across a ‘British World’.12 Contract law is not just of interest in itself. It 

is vital to the smooth operation of any economy. Law more widely plays a central part in the histories of 

empire.13 Exactly what role is a complex not to say contested question. As Lauren Benton,14 has argued ‘there is 

no single protagonist of this narrative – and certainly not a Western model of governance or its proponents’.15 

This challenge to a binary analysis of common law and local law is evident in New Zealand. The colonial 

authorities, the settlers and the indigenous populations were all part of the process. The law that applied was a 

result of interactions between these interested parties. When set against this modern historiography the phrase 

‘the Great Britain of the south’ fails to capture the full complexity of the way that English law was applied in the 

early colony. The law administered throughout the British Empire reflected the common law origins of colonial 

legal systems but did not mean that the law was identical to that in England. Scholars have emphasised the 

 
7 MPK Sorrenson, ‘Māori and Pākehā’ in Geoffrey Rice (ed), The Oxford History of New Zealand (2nd edn, 
OUP 1992) 141-66.  
8 Ranginui Walker, Ka whawhai tonu mātou = Struggle Without End (Penguin 2004) 99-101.  
9 Paul Monin, ‘Māori Economies and Colonial Capitalism’ in Giselle Byrnes (ed), The New Oxford History of 
New Zealand (OUP 2009) 125, 130-32.   
10 Niall Ferguson, Empire How Britain Made the Modern World (Penguin 2008) 369. Even an otherwise much 
less sanguine account of the Empire concedes that there were some befits in English law: Shashi Tharoor, 
Inglorious Empire What the British did to India (Scribe 2018) 93-95.   
11 For an overview of some of these trends see, Z Laidlaw, ‘Breaking Britannia’s Bounds? Law, Settlers, and 
Space in Britain’s Imperial Historiography’ (2012) 55 The Historical Journal 807.   
12 Gary Magee and Andrew Thompson, Empire and Globalisation Networks of People, Goods and Capital in 
the British World, c 1850-1914 (CUP  2010). 
13 Sally Engle Merry, ‘Law and Colonialism’ (1991) 25 L & Soc'y Rev 889, 891 makes the point that ‘law was 
central to the colonizing process but in a curiously ambiguous way’. 
14 Law and Colonial Cultures: Legal Regimes in World History, 1400-1900 (CUP 2002).  
15 Ibid. 263. 
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adaptability of English law in various colonial settings.16 Across the Tasman, in New South Wales, a very rough 

and ready approximation of English contract law was applied in the Court of Civil Jurisdiction in the early 

decades of the colony there.17 The position in New Zealand in the 1840s-1860s is more complex because unlike 

in New South Wales the early settlers imported the sorts of legal structures that would be more familiar to 

lawyers back in London. There was no period in New Zealand during which the application of the common law 

rested entirely on an informal court without lawyers.     

  

                            II.    CONTRACT LAW BEFORE THE COLONY  

 

New Zealand was different to New South Wales in another way because it was not a penal colony. The first 

permanent European settlers were a diverse group including sailors who had deserted or convicts who had 

escaped. In the 1790s the sealing and whaling industries built permanent bases in New Zealand. These settlers 

were then joined by the first Christian missionaries.18 It has been argued that during the period before the British 

claimed sovereignty (in New Zealand this was 1840) ‘what counted as law was the custom of the country, 

amended by force or private agreement’.19 A flavour of the legal and commercial framework, at least from a 

settler perspective, within which Māori engaged with the settlers in the early nineteenth century can be gleaned 

from an account by a missionary, William Yate, written in the 1830s:  

Barter, of every description, is now gradually giving way to the introduction of British coin and dollars. 

The natives are aware that they can for money, procure almost any thing they want; and are, 

consequently, beginning to appreciate its value.20   

Māori and other Pacific societies had a well-developed system of gift exchange. The process of gift exchange is 

not the same as contract. The items exchanged are not seen as having an objective value as opposed to existing 

 
16 For examples see the essays by Ziff and Girard in, John McLaren, AR Buck and Nancy E Wright (eds), 
Despotic Dominion: Property Rights in British Settler Societies (UBC Press 2005).     
17 See the text at (n 82). 
18 For a discussion of the early Europeans, see James Belich, Making Peoples: A History of New Zealanders 
From Polynesian Settlement to the End of the Nineteenth Century (Penguin 1996) 127-39.  
19 Ibid 59. The question of the constitutional basis of Crown sovereignty is complex and  beyond the scope of 
this paper but, see Paul McHugh, The Māori Magna Carta New Zealand Law and the Treaty of Waitangi (OUP 
1991) and more recently, DV Williams, ‘Myths and history: The Treaty of Waitangi as “The Magna Charta of 
New Zealand”’ in S Winter and C Jones (eds), Magna Carta and New Zealand: History, politics and law in 
Aotearoa (Palgrave Macmillan 2017) 45-64).   
20 William Yate, An Account of New Zealand (AH & AW Reed 1970) 31-32. The first edition was published in 
1835. 
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as ‘socially and culturally salient entities’.21 Gift exchange was described by earlier European visitors including 

Captain Cook.22 When trading with Europeans, Māori would often adapt gift exchange in a pure sense to 

embrace barter. Barter was closer to contract in that it involved a bilateral exchange of commodities free of 

wider social obligations. During the Musket Wars Māori traded agricultural produce with Europeans for guns.23 

Some of these transactions, with overseas merchants, were much more like a contractual arrangement as 

understood in a European sense.24  

 

Given the differences in language and culture there was still an obvious risk of misunderstandings by the 

participants in these transactions.25 Barter falls outside the technical legal definition of a contract but from the 

perspective of the early European settlers it must have seemed like much the same thing. JS Polack, in his 

Manners and Customs of the New Zealanders,26 described ‘large scale’ work involving building of large house, 

embankments and excavation work performed under a ‘contract’ with a Māori Chief who received a double 

barrelled shot gun in return. The foundations of the colonial economy were already in place by the 1820s.27 

Māori were heavily involved in commercial activity either as individuals or in community-based enterprises.28 

In a developing economy it was imperative that there were reliable means of transacting business between the 

settlers and Māori. Despite the economic situation there was still nothing resembling colonial government in a 

real sense. James Busby as British Resident and representative of the British government did not arrive until 

1833.29 New Zealand at this time was, in theory at least, subject to jurisdiction of the courts of New South 

Wales and a few criminal trials were heard there,30 but in civil matters it was recognised that in practice the 

remit of the Supreme Court was very limited.31   

 
21 For a discussion of this in the context of Pacific communities see, Nicholas Thomas, Entangled Objects 
Exchange, Material Culture and Colonialism in the Pacific (HUP 1991) 125. 
22 Philip Edwards (ed), James Cook, The Journals (Penguin 2003) 277; Nicholas Thomas, Discoveries: The 
Voyages of Captain Cook (Penguin 2003) 108-109.     
23 Augustus Earle, A Narrative of a Nine Months’ Residence in New Zealand in 1827 (Longman 1832) 57.  
24 For example Hongi Hika bought guns and armour in England in 1820 see, RD Crosby, The Musket Wars A 
History of Inter-Iwi Conflict 1806-1845 (Libro International 2012) 101. I am grateful to an anonymous reviewer 
for this point.     
25 Anne Salmond, Between Worlds Early Exchanges between Maori and Europeans 1773-1815 (Penguin 1997) 
201. For a discussion of some misunderstanding of this sort in relation to Captain Cook in the Pacific see, 
Thomas S Dye, ‘Gift Exchange and Interpretations of Captain Cook in the Traditional Kingdoms of the 
Hawaiian Islands’ (2011) 46 Journal of Pacific History 275.   
26 (James Madden 1840) vol 1, 187-88. 
27 Paul Moon, A Savage Country The Untold Story of New Zealand in the 1820s (Penguin 2012) 13-47.  
28 Hazel Petrie, Chiefs of Industry Māori Tribal Enterprise in Early Colonial New Zealand (AUP 2006) 28-55.  
29 For information on Busby see: https://teara.govt.nz/en/biographies/1b54/busby-james.  
30 New South Wales Act 1823; David V Williams, ‘The Foundation of Colonial Rule in New Zealand’ (1988) 
13 NZULR 54, 55.    
31 Pearson v Baker (1840) NSW Sel Cas (Dowling) 483; [1840] NSWSupC 68.  

https://teara.govt.nz/en/biographies/1b54/busby-james


5 
 

It would be naïve to assume that commercial relations between Māori and the settlers were always harmonious. 

In a letter to the Colonial Secretary in 1823, John Bigge who had written several reports for the British 

Government on New South Wales, described the ‘mutual ignorance of the language’ and the ‘the numerous 

instances of bad faith in the European.’32 Once New Zealand became a colony, cash payments started to be used 

in place of barter. Some Europeans regarded this change as a mark of civilisation,33 but it may have been 

detrimental to some Māori. Charles Hursthouse writing a few decades later on was certainly of this view.34 Post-

colonisation the practice of barter did not entirely die out even if barter as such wasn’t recognised by the 

common law. In consequence bartering transactions came to be litigated as contract claims. In one example, 

Ropanta Nuitone o Te Pakaru v Wilkinson,35 the plaintiff sought to recover the value of 193 pigs delivered in 

part payment for a boat. Payment was by instalment with the total price for the boat consisting of 300 pigs. 

Arrangements of this sort were often fraudulent. It was common for the seller having received the instalments to 

disappear. Litigation need not produce a favourable outcome for Māori even where they won the case. In this 

instance the Supreme Court awarded damages of £96 10s whereupon the defendant disappeared leaving the 

plaintiff with a bill for costs.  

 

III.    THE ARRIVAL OF ENGLISH LAW IN NEW ZEALAND 

 

New Zealand became a separate colony from New South Wales in 1841.36 The legal establishment soon 

followed. The barque Tyne, carrying the Second Attorney General, William Swainson,37 along with William 

Martin,38 the first Chief Justice and Thomas Outhwaite, the first registrar of the Supreme Court, landed in 

August of the same year.39 The early colonial lawyers faced two main obstacles. The first task, the creation of a 

new court system, was easier than the second task which required the application of substantive English law in 

 
32 Commissioner Bigge to Earl Bathurst 27th February 1823, in Robert McNab, Historical Records of New 
Zealand (John Mackay 1908) 587, 588.  
33 Polack (n 26) vol 1, 183.    
34 Hursthouse (n 4) vol 1, 70. 
35 New Zealand Spectator (26 September 1846).  
36 For a short summary of this period see: Michael King, The Penguin History of New Zealand (Penguin 2003) 
151-67.    
37 https://teara.govt.nz/en/biographies/1s29/swainson-william.  
38 https://teara.govt.nz/en/biographies/1m21/martin-william;  Guy Lennard, Sir William Martin (Whitcombe and 
Tombs 1961). 
39 New Zealand Gazette (14 August 1841). 

https://teara.govt.nz/en/biographies/1s29/swainson-william
https://teara.govt.nz/en/biographies/1m21/martin-william
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the colony.40 There was a clear blueprint for constructing a legal system across the Tasman.41 The colonial 

authorities moved quickly. Some of the legal institutions of New South Wales were taken as a model and 

formed the basis for a series of Ordinances creating a Supreme Court42 and Courts of Request in New Zealand. 

There were some differences too. At least one of these may be quite important. New South Wales the Supreme 

Court in New Zealand operated with a concurrent jurisdiction over Law and Equity and with innovative 

procedural rules which brought about a level of fusion long ahead of the English Judicature Acts.43   

 

The idea of legal exceptionalism would be important in New Zealand.  It allowed special concessions to 

indigenous customs. The principles of humanitarian governance was one motivation.44 There were other 

motives too. Rather than proving to be the basis for a parallel legal system, as British sovereignty became more 

secure, it became part of a deliberate policy of legal assimilation by which Māori were encouraged to give up 

their own legal custom or tikanga.45 These principles can be seen in Governor Grey’s Resident Magistrates 

Court Ordinance of 1846  which was designed to create not just a debt collection forum but an inter se civil 

jurisdiction for Māori.46 Grey borrowed the idea of Resident Magistrates Courts from South Australia where he 

had previously been the Governor.47 Māori litigants were allowed to bring claims of up to £100 rather than the 

£20 limit imposed on Europeans.48 By making it easier for Māori to gain access to the courts it  was hoped that 

these courts would provide an effective remedy in situations like Ropanta Nuitone o Te Pakaru v Wilkinson.49 

The Resident Magistrates were a major concession to local conditions in another sense given that magistrates in 

England did not hear civil litigation.50  

 
40 For more detail of the early history of the courts, see Peter Spiller, Jeremy Finn and Richard Boast, A New 
Zealand Legal History (Brooker’s 1995) 190-195, 179-182.  
41 For News South Wales in this period see, Alex Castles, An Australian Legal History (The Law Book 
Company 1982) 180-217. 
42 Supreme Court Ordinance 1841 (5 Victoriae 1841 No 1); Supreme Ordinance Act 1844 (7 Victoriae 1844 No 
1). For the early history, see GA Wood, ‘Construction and Reform: The establishment of the New Zealand 
Supreme Court’ (1968-1970) 5 VUWLR 1.    
43 Shaunnagh Dorsett, ‘Reforming Equity: New Zealand 1843-56’ (2013) 34 JLH 285.  By 1840 the New South 
Wales Supreme Court jurisdictions over Equity and Law had divided: see Castles (n 41) 193. Whether the New 
South Wales position, which was different to other parts of Australia, was a more fertile jurisdiction for Equity 
merits a detailed study.    
44 For details of this movement, see Alan Lester and Fae Dussart, Colonization and the Origins of Humanitarian 
Governance (CUP 2014).   
45 Shaunnagh Dorsett, Juridical Encounters Māori and the Colonial Courts 1840-1852 (AUP 2017) 97-156. 
46 Ibid 141-155. 
47 Castles (n 41) 315.  
48 Dorsett (n 45) 150-51.  
49 New Zealand Spectator (26 September 1846).  
50 One exception was master and servant litigation which did come before Magistrates even in England: RJ 
Steinfeld, Coercion, Contract and Free Labour in the Nineteenth Century (CUP 2001) 102-166. For a 
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As with any new colony some teething problems were perhaps inevitable. There was certainly some pressure in 

the first few years to create more Courts of Request in order to keep down the cost of low-value litigation. JC 

Polt as agent for a party in a dispute wrote to the Colonial Secretary in 1846: ‘I need hardly point put the 

enormous costs which suing in the Auckland court would entail on the losing party by bringing up witnesses 

here and other contingent expenses’.51 The Courts of Request originated in England where it operated in large 

urban centres52 and had been successful exported to  New South Wales.53 The success of the Resident 

Magistrates, which for a couple of years operated alongside it, meant that the Court of Request only lasted a 

short period in New Zealand, and the court was closed amongst some controversy in 1848.54  

 

The court books of the Court of Requests have not survived in New Zealand. However, a picture of the court in 

Nelson can be constructed from newspaper reports. During 1845, when the settler population of Nelson and the 

surrounding district was just under 3000, there were five civil cases tried in the Supreme Court and sixty five in 

the local Court of Requests.55 The jurisdictional limit was £20 and the majority of claims were for very small 

sums, but as in New South Wales in a similar period there were also a number of more significant actions.56  In 

1846 claims in the Court of Requests had fallen to twenty three.57 There was a further slight fall in 1847 when 

there were just twenty claims.58 Not all of this litigation was about contract of course. For example, three cases 

reported in January 1847 were actions for damage to property in tort – although these were probably only the 

most interesting cases in that sitting.59 Newspaper reports also provide a glimpse of some more unusual contract 

cases beyond a standard non-payment of a debt. In Storer v Hume,60 the defendant agreed to transport the 

plaintiff’s timber by cart from Hutt to Wellington. The road gave way and the wagon became stuck. The timber 

 
discussion of the jurisdiction Canterbury in the 1850s and early 1860s see: Jeremy Finn, ‘Debt, Drunkenness 
and Desertion: the Resident Magistrates’ Court in Early Canterbury 1851-61’ (2005) 21 NZULR 452. 
51 ANZ ACGO 8333, 1846/161. For a petition to set up a court in Wellington see ANZ ACGO 8333, 1843/977.  
52 WHD Winder, ‘The Court of Requests’ (1936) 52 LQR 369. For an account on the English Court by a 
Commissioner see, William Hutton, Courts of Requests: Their Nature, Utility and Powers Described (Pearson 
and Rollason 1787).  
53 For a New South Wales see, Warren Swain, ‘The Small Claims Courts in 19th Century New South Wales and 
Queensland’ [2016] Legal History 79.   
54 Damen Ward, ‘Civil Jurisdiction, Settler Politics and the Colonial Constitution, circa 1840-58’ (2008) 39 
VUWLR 497, 514-21. 
55 Nelson Examiner (4 April 1846).  
56 In 1846 six claims exceeded £10. 
57 Nelson Examiner (27 March 1847). 
58 Nelson Examiner (15 January 1848).  
59 Nelson Examiner (23 January 1847).   
60 New Zealand Spectator (7 August 1847).  
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remained were it lay and the sale was lost. The defendant was liable for the loss of the bargain. It was said ‘he 

should have know the state of the roads at the time he made the bargain’.              

 

For a period the status of English statute law was uncertain. New South Wales legislation of 1840 declared that 

New South Wales Laws shall apply in New Zealand ‘so far as the same can be applied therein any Law usage or 

custom to the contrary in any wise notwithstanding’.61 The first legislative Ordinance in New Zealand having 

stated that New South Wales law applied also mandated as did ‘in the like manner as all other the Laws of 

England’.62 The precise meaning of this Ordinance was unclear and it was repealed in 1842.63 The status of 

English statute law was only resolved by section 1 of the English Laws Act in 1858: ‘The laws of England 

existing on the 14th day of January 1840 shall, so far as applicable to the circumstances of…New Zealand, be 

deemed and taken to have been in force therein on and after that day and shall continue to be therein applied in 

the administration of Justice accordingly’.64 The status of the English common law was addressed in a decision 

which turned on the powers of the Governor and the validity of a Crown grant of land. In R v Symonds,65 

Chapman J commented that: ‘Both by the common law of England (now the law of the Colony in this behalf) 

and by the express words of the Charter, such an interest can only be conveyed by letters patent under the public 

seal of the Colony’ (emphasis added).66  

 

Into the 1840s English law as it applied in New Zealand continued to be shaped by local conditions. Friction 

was caused when English law ran up against tikanga (or Māori customary law) for example in the criminal 

law.67 There were problems in the application of private law too. Neither the Māori nor settler populations could 

easily avoid contract law. In addition to ordinary trade large tracts of Māori land were traded to British 

settlers.68  

 
61 Extension of NSW Laws to New Zealand Act 1840 No 4a. 
62 Ordinance No. 1 1841 s 1. 
63 Ordinance No. 19 1842. For an account of these events see David V Williams, ‘The Foundation of Colonial 
Rule in New Zealand (1988) 13 NZULR 54, 56-58.    
64 English Laws Act 1858 (21 & 22 Vict 1858 No 2). See Williams, ibid 58-64 on the background to the 
legislation.  
65 (1847) NZPCC 387. 
66 (1847) NZPCC 387, 392. 
67 Shaunnagh Dorsett, ‘Sworn on the Dirt of Graves: Sovereignty, Jurisdiction and the Judicial Abrogation of 
‘Barbarous’ Custom in New Zealand in the 1840s’ (2009) 30 JLH 175. 
68 Stuart Banner, ‘Conquest by Contract: Wealth Transfer and Land Market Structure in Colonial New Zealand’ 
(2000) 34 L & Soc'y Rev 47.       
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Writing a few years after the events he describes, Swainson recognised that the settlers had an opportunity to 

bring improvements on the English legal system.69 Some important innovations did take place at this time. They 

included a new procedural code which was the first of its kind.70 Swainson also admitted the application of 

English law in a colonial setting was difficult. He illustrated the problem with reference to the law of contract 

and argued that before 1841 contracts between settlers and Māori were for the most part fulfilled on both sides 

because they were mutually advantageous.  The settler was living in the country ‘on sufferance’ and the Māori 

recognised the value in trade and wished to retain it.71 Later he suggests that contracts were ‘less faithfully 

observed’.72  It is impossible to test the validity of these claims but it is significant that the Attorney General 

was prepared to question whether a ‘remedy was practically’ open to the population.73 Swainson suggested that 

Māori plaintiffs might have problems of understanding English legal procedure, live at distance from the court 

and have difficulties securing witnesses and the payment of court fees. A European may, he observed, struggle 

to secure a Māori defendant’s appearance. On gaining a verdict either Māori or European plaintiffs find it 

difficult to use final process to secure the amount of damages and Swainson notes that the alternative of 

imprisonment of a defendant for debt was ‘small satisfaction’ to Māori claimants.74 As well as responding to 

these perceived difficulties the Resident  Magistrates Court was significant for the relationship between the 

common law and tikanga. For inter se cases involving Māori the Resident Magistrate sat with two Māori 

assessors, one chosen by each party. In principle the law that was applied was the common law and not tikanga. 

In practice the relationship between the two sources of law was rather less clear cut.75 The use of assessors and 

the recognition of indigenous custom in civil disputes had parallels elsewhere.76 

 

The type of law that would be applied cannot be divorced from the personnel. Sir James Prendergast who took 

office in 1875 was the first  Chief Justice to have  practiced law in New Zealand.77 The first Supreme Court 

judge to be chosen from the ranks of the New Zealand Bar was Wakefield J in 1855.78 Their predecessors were 

 
69 William Swainson, New Zealand and its Colonisation (Smith, Elder 1858) 94. 
70 Saunnagh Dorsett, ‘The First Procedural Code in the British Empire New Zealand 1856’ (2017) 27 NZULR 
690. 
71 Swainson (n 69) 175-76.  
72 Swainson (n 69) 176. 
73 Swainson (n 69) 176. 
74 Swainson (n 69) 176. 
75 And importantly may have evolved over time for a discussion see Dorsett (n 45) 271-81.  
76 For a discussion of a similar arrangement in British African colonies, see Bonny Ibhawoh, Imperial Justice 
Africans in Empire’s Court (OUP 2013) 66-77. 
77 Grant Morris, Prendergast Legal Villain? (VUP 2014).  
78 https://teara.govt.nz/en/1966/wakefield-daniel  

https://teara.govt.nz/en/1966/wakefield-daniel
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quite different in background and this simple fact would be important in the way that the law developed in the 

first few decades of the colony. Both Chief Justice Martin and Justice Chapman arrived without significant 

practice experience in England. In this respect they were not particularly unusual. Colonial judges, who were 

often well remunerated, were products of a system of patronage.79 Although inexperienced, these men were still 

products of the Inns of Court and were steeped in the English legal tradition. Their intellectual heritage was 

reflected in a very concrete way. Chapman brought to New Zealand what he described as an ‘excellent working 

library’ containing about 240 volumes.80 On occasion he would cite quite extensively from a cosmopolitan 

range of literature including works by significant non-English writers like Joseph Story and James Kent.81   

 

In setting the New Zealand legal system in some sort of context the obvious contrast is with New South Wales. 

By the time that the New Zealand authorities were borrowing aspects of its legal system New South Wales had 

developed to a point when it would have been completely recognisable to lawyers back in London. This wasn’t 

always the case.  The very first courts in New South Wales were quite different in design. Before 1814 civil 

justice was very informal.82 English precedents scarcely impacted on the judicial process. The first judges in the 

Court of Civil Jurisdiction were not even lawyers. These men did the best that they could using a copy of Sir 

William Blackstone’s Commentaries on the Laws of England83  alongside their own ideas of what amounted to 

justice and fairness.84 By the 1820s these informalities had largely fallen away but it left a mark on contract law. 

 

Untrammelled in the same way by earlier authorities as English judges, the early New South Wales judges 

enjoyed considerable leeway to influence the direction of the law. This also allowed their decisions to some 

extent to reflect their different characters. A paternalistic streak was in evidence in some of the cases on debt 

recovery.85 For example in 1805 in a claim for payment for items supplied at what were described as 

‘exorbitant’ prices, Judge Advocate Atkins dismissed the claim which he said ought to have been settled 

 
79 Daniel Duman, The English and Colonial Bars in the Nineteenth Century (Croom Helm 1983) 125-130.  
Martin’s salary was £1000 per annum: Blue Book 1842 folio 21:  
http://www.archives.govt.nz/exhibitions/permanentexhibitions/bluebooks/view.php?book_id=9&booksubmit=G
o  
80 Peter Spiller, The Chapman Legal Family (VUP 1992) 36 n 13.  
81 For a good example in which Chapman J cites both Kent and American authorities see: R v Symonds (1847) 
NZPCC 387, 388, 390.  
82 Bruce Kercher, Debt, Seduction and other Disasters. The Birth of Civil Law in Convict New South Wales 
(Federation Press 1996).   
83 (Clarendon Press 1765-69).  
84 On the use of Blackstone in Australia in the early colonial period see, Wilfred Prest, ‘Antipodean Blackstone: 
The Commentaries Down Under’ (2003) 6 FJLR 151, 155-56. 
85 For a discussion see: Kercher (n 82) ch 8. 

http://www.archives.govt.nz/exhibitions/permanentexhibitions/bluebooks/view.php?book_id=9&booksubmit=Go
http://www.archives.govt.nz/exhibitions/permanentexhibitions/bluebooks/view.php?book_id=9&booksubmit=Go
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privately as it was ‘inconsistent with their duty…to countenance such a disproportionate mode of traffic’.86 To 

put it no higher there are clear instances in which consideration of fairness seem to have influenced the outcome 

of contract litigation in a way that they would not do so in England.87  New Zealand has a quite different 

narrative. Once it became a colony there was no initial period of rough and ready justice. It was a legalistic 

jurisdiction in the beginning albeit one that made some concessions to local conditions.  One core feature of a 

more formal legal systems is that it attaches importance to earlier legal precedents.  

 

IV.   THE USE OF PRECEDENT IN THE EARLY NEW ZEALAND CONTRACT 

CASES 

 

A very rigid system of stare decisis, even in England, is a comparatively recent development which can be 

traced to the nineteenth century.88 The idea that earlier decisions were important is much older as expressed in 

by the phrases ‘common usage’ or ‘common learning’.89 A system of precedent requires reliable law reporting. 

The earliest law reports in New Zealand appeared in the newspapers90 and the official New Zealand Law 

Reports did not begin until 1883.91 There were also a few commercially produced law reports. The most 

extensive of the early reports was produced by James Macassey and ran from 1861 to 1872.92 The way that the 

early contract cases were reported in newspapers makes it quite difficult to know how much English authorities 

were relied upon by New Zealand judges in the 1840s and1850s but with the appearance of Macassey’s Reports 

the picture becomes slightly  clearer. 

  

It is difficult to come to definitive conclusions about the part played by English precedent in the first few 

decades of the colony. There were not all that many cases in the Supreme Court. Henry Chapman wrote to his 

father that 1844 he had tried thirty-nine civil cases, in 1845 this had fallen to thirty-four, and it was just eighteen 

 
86 The Sydney Gazette (2 June 1805).  
87 Kercher (n 82) 148-49, 155 citing: Macarthur v Thompson [1806] NSWSupC 3; [1806] NSWKR 3 (4 
November 1806); Crossley v Harris [1813] NSWSupC 13; [1813] NSWKR 13 (25 October 1813)  
88 For an overview of the history see: Neil Duxbury, The Nature and Authority of Precedent (CUP 2008) 31-57.  
89 JH Baker, The Law’s Two Bodies (OUP 2001) 59-90.  
90 For the early history of newspapers see: Guy H Scholefield, Newspapers in New Zealand (AH & AW Reed 
1958). Early New Zealand newspapers had multiple functions in addition to delivering news: Patrick Day, The 
Making of the New Zealand Press (VUP 1990) 58-59.   
91 The Council of Law Reporting was founded in 1882.    
92 For a history of early law reporting in New Zealand see, Hugh Jenkins, ‘The History of Law Reporting in 
New Zealand’ [1926] Butterworth’s Fortnightly Notes 291; Sir Frederick Chapman, ‘Law Reporting in New 
Zealand’ [1933] NZLJ 53, 66.   
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in 1846.93 In some settlements Supreme Court litigation remained small into the following decade.94 Reporting 

is patchy. Inevitably the evidence is selective and incomplete.95 One good illustration can be found in  some 

litigation that arose out of a contract to transport a thousand sheep from Bluff Harbour to Hokitika.96 The 

steamer which was to carry the sheep was delayed a number of weeks as a result of bad weather. The delay 

meant that the sheep could not be loaded on the contract date and the contract was not performed. The owner of 

the sheep brought an action for damages alleging breach.97  It was traditionally much more difficult to discharge 

a contract for events outside the control of either party than it is today. The so-called rule in Paradine v Jane98 

meant that the fact that performance became impossible subsequently was not a defence to a claim on the 

contract. There were some major long-established exceptions to the rule including when a contract of carriage 

becomes impossible by an ‘act of God’.99  

 

The Supreme Court rejected the defendant’s plea in defence that the breach was caused by an ‘act of God’. 

Richmond J justified his decision using the example of a failure to salvage a vessel because of bad weather: ‘It 

will not be enough for him then to say that, by the act of God, the raising of the vessel is rendered impossible; 

for the simple answer is, that he has undertaken to do it – has insured so to speak- and though he cannot perform 

the work, there is no reason why he should not pay for the failure’. Chapman J pointed out that a stipulation for 

bad weather was usually included in contracts of carriage by sea. Because the parties had failed to make 

provision the loss lay where it fell, namely on the ship owner. There are some puzzling features of this outcome. 

Neither judge clearly explains why the common exception to the rule in Paradine v Jane for the carriage of 

goods does not apply. Chapman J merely comments that the contract was not just to carry the goods, it also 

required ‘something more, viz, to receive the goods on board ship’. He also observed that it was customary to 

provide for ‘acts of God’ in bills of lading, seeming to imply that in this different sort of carriage contract it 

could be expected that the parties would do the same. Macassey in argument for the defendant referred the court 

to the recent English authority, Taylor v Caldwell100 in which Blackburn J had formulated a general rule of 

 
93 Spiller (n 80) 37.  
94 For an analysis, see Jeremy Finn, ‘Litigation in the Early Years of the Canterbury Settlement 1852-61’ in W 
Prest and S Roche Anleu (eds), Litigation: Past and Present (UNSW Press 2004) 59-74.  
95 In much the same way as the evidence in Australia discussed by Kercher, see (n 82). 
96 As reported in the newspapers: Otago Daily Times (17 January 1866, 7 February 1866, 21 February 1866).    
97 McNab v McMeckan and Another (1866) Macassey 428. 
98 (1647) Style 47, Aleyn 26. 
99 Catharine Macmillan, ‘Taylor v Caldwell (1863)’ in Charles Mitchell and Paul Mitchell (eds), Landmark 
Cases in the Law of Contract (Hart Publishing 2008) 167, 184-86.  
100 (1863) 3 B & S 826. 
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discharge that would become known as the doctrine of frustration. The fact that Chapman and Richmond JJ 

failed to comment on what would become a significant authority is less surprising given that Taylor v Caldwell 

was very slow to make much of an impression in England as well.101              

 

Having ruled that the plea was invalid a second decision sought to determine the correct measure of damages.102 

The plaintiff claimed the cost of bringing the sheep to Bluff Harbour and back from Knapdale Station, for 

maintaining the sheep at Bluff, and for depreciation in the value of the animals caused by the journey. Chapman 

J explained that the only question was whether the damages were too remote. He went on to cite the then recent, 

and still iconic English case, Hadley v Baxendale103 before concluding that the damages fell within the first limb 

of the test for remoteness. The damages were ones that arose ‘according to the usual course of things from such 

breach of contract’.104 Chapman J held that, ‘the expenses in question were so connected with the endeavour to 

ship the sheep at the proper time, that after breach they became damages necessarily connected with the 

breach’.105 Richmond J concurred.  

 

These decisions show that English authority had a role in shaping contract law in New Zealand. This is hardly a 

surprise. In Russell v Hardy106 Martin CJ would refer to the ‘law at home’ by which he meant England. At this 

point judges were not citing other New Zealand authority in the decisions on contract law. Macassey, called to 

the Bar in 1865 after working as a legal clerk for a number of years, may have been particularly industrious,107 

and he may not be entirely typical of local lawyers but there is no reason to suspect he was completely unique in 

the way that he used English cases in argument.108 The report of Taylor v Caldwell referred to in argument in 

McNab v McMeckan and Another, was taken from the Law Journal Reports and The Times Law Reports.109 

These reports gave a comprehensive coverage of the English Superior Courts over one legal year and were close 

to contemporaneous. Given it took around three months to sail from Britain to New Zealand this was the easiest 

 
101 Macmillan (n 99) 167, 200-203.  
102 McNab v McMeckan and Another (1866) Macassey 445.  
103 (1854) 9 Ex 341.  
104 Ibid 354. 
105 McNab v McMeckan and Another (1866) Macassey 445, 450.  
106 Daily Southern Cross (11 December 1849). 
107 He was dead at 38 from ‘over work’: Otago Daily Times (11 May 1880).  
108 MJ Cullen, Lawfully Occupied, Otago District Law Society (Otago District Law Society 1979) 24, described 
Macassey, as ‘the most brilliant young legal star of the late 1860s’. I am grateful to an anonymous reviewer for 
this reference.   
109 In his own report of the case Macassey referred to the standard nominate report in Best & Smith which may 
not have been available to him at the time of the trial.   
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way to keep abreast of current legal developments back in London. The importance that New Zealand judges 

attached to English precedent and legal writers is not just observable it was also explicitly recognised. Gresson J 

explained that, ‘it would be a presumptuous thing in a colonial judge to, over-rule the settled practice as laid 

down in the text books of England’.110 The fourth edition of Charles Addison’s, A Treatise on the Law of 

Contracts111 is referred to in several judgments112 in defiance of the convention of only citing dead writers.113 

The influence of English law went beyond particular legal doctrines to fundamental ideas. The accepted analysis 

of contractual liability favoured by early New Zealand judges was based on the will theory which was so 

influential with English writers and judges during the same period.114  It was reflected in some remarks of 

Gresson J, in McQueen v Murray,115 where he referred to the ‘general principle that the assent of both parties 

was essential to a contract’.  

 

English authority was generally used with a light touch. From the limited evidence of the reported cases judges 

of the time do not engage very deeply with English precedents at the same time they don’t ignore them either. 

Only one English case, Hadley v Baxendale, is cited in McNab v McMeckan and Another, although a number 

were referred to in argument. In what are very short judgments the judges were willing to resort to first 

principles. For example, Richmond J states, ‘The question in all these cases seems to me to be, what is the 

contract of the parties? Have they, or have they not, expressly or tacitly excepted those events which come 

under the very uncertain and objectionable designation, ‘the act of God’’.116 This same desire for simplicity is 

also reflected in a comment by the same judge, as reported in the Otago Daily Times, at trial in McNab v 

McMeckan and Another on the issue of the measure of damages: ‘it would not do to encourage a curiously-

critical spirit in assessing the measure of damages in such cases’.117  

 

                                   V.  CONTRACT LITIGATION IN THE EARLY COLONY 

 

 
110 Re MacLean and MacAndrew Otago Daily Times (27 May 1862). 
111 (4th edn, Stevens and Norton 1856). 
112 Teschemaker v McLean (1861) Macassey 1; Wright v Curle (1863) Macassey 45.   
113 Admittedly the convention was not always observed in England: Neil Duxbury, Jurists and Judges (Hart 
2001) 62-66.   
114 For a detailed account, see Warren Swain, The Law of Contract 1670-1870 (CUP 2015) 172-230.  
115 Otago Daily Times (25 November1862). 
116 (1866) Macassey 428, 430. 
117 Otago Daily Times (7 February 1866). 
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From the evidence of cases preserved in newspaper reports and readily accessible through the New Zealand Lost 

Cases Project, there were relatively few contract cases in the Supreme Court before 1860.118 These reports 

nevertheless provide a good cross-section of contract litigation during the 1840s and 1850s. A number of the 

early decisions involve negotiable instruments.119 These devices were important a time when there were 

shortages of currency and an unreliable banking system which saw the creation of a short-lived single colonial 

bank of issue.120 Other Supreme Court decisions during this period raised very standard questions of contract 

law and included the distinction between a penalty and a liquidated damages clause,121  issues around 

interpretation and performance,122 claims for specific performance123 and straightforward actions for money 

owing, for goods sold, or for work and labour that turned on the evidence.124 Many of the disputes of the 1840s 

and 1850s are of the mundane sort very familiar to the courts before and since. For example, in Pope v 

Boddington,125 a builder sought to recover the value of work done against an owner who argued that the 

building work was defective. The scope of misrepresentation when used to avoid a contract was examined in a 

case of the contract for the sale of a house and land in Russell v Hardy.126 Martin CJ explained that: 

If it were held that every misrepresentation as to property offered for sale, if knowingly made by the 

seller, should be legally fatal to the contract, such a rule would set aside, or at least would involve in 

litigation, a large portion of the dealings of men. Therefore, how much so ever it is to be regretted that 

truth should be trifled with in any case or for any purpose, yet the law has not attempted, in this case 

more than any others, to do that which human law is at the best very inadequate to do- namely, to 

enforce fully and strictly the moral law. 

A jury found that the misrepresentation was fraudulent and gave judgment for the plaintiff.  

 

 
118 https://www.victoria.ac.nz/law/nzlostcases/search_cases.aspx  
119 Thompson v Williamson Daily Southern Cross (27 January 1844); Mitchell v Gale Daily Southern Cross (30 
November 1844); McFarlane v Read Otago Witness (7 April 1857).  
120 For an account see, Ken Matthews, ‘The legal history of money in New Zealand’ (2003) 66 Reserve Bank of 
New Zealand Bulletin 40-49.  
121 Luxford v Couper New Zealand Spectator (25 September 1852), Wellington Independent (25 September 
1852, 15 December 1852, 22 December 1852, 19 January 1853).  
122 Waters v Manning Daily Southern Cross (9 March 1855). 
123 Batchelor v Ridings Nelson Examiner (13 May 1857). 
124 Murdoch v Riley New Zealand Spectator (13 September 1856); Field v Austin Lyttelton Times (14 December 
1859); Dillon v Brooke Nelson Examiner (11 April 1857); St Hill v Swainson Wellington Independent (22 March 
1851); Macky and another v Dixon Daily Southern Cross (10 June 1856); Flyger v Harding New Zealand 
Spectator (23 March 1853); Nathan v Rowcrofs New Zealand Spectator (26 September 1846).   
125 New Zealand Gazette (24 April 1844). See also Watson v Monteith New Zealand Colonist (20 September 
1842, 11 October 1842, 14 October 1842). 
126 Daily Southern Cross (11 December 1849).  

https://www.victoria.ac.nz/law/nzlostcases/search_cases.aspx
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A number of the other early authorities dealt with the question of damages for breach of contract.127 During the 

same period English judges were busily putting in place a series of rules about how damages were to be 

assessed.128 An archetypal remoteness problem was argued in the Supreme Court in Pollack v Lovering.129 The 

failure of the defendant to carry the plaintiff’s timber meant it was late arriving in San Francisco by which time 

the market value of timber had fallen. Martin CJ, ‘ruled that proof of general damages only could be admitted, 

such only as might be supposed naturally to arise out of the circumstances, and such as might be anticipated by 

the defendant — but not any special and particular damage, the nature of which could not have fairly been 

conjectured by the defendant’. The plaintiff claimed £1155 and the jury awarded £250. In his direction to the 

jury the Chief Justice described the evidence on the state of the timber market in San Francisco as ‘very meagre 

and imperfect’. After the jury verdict was handed down Martin CJ took the opportunity to express his 

satisfaction that damages were awarded against the defendant. In his opinion, ‘never was a more open disregard 

of all honour or integrity in the maintenance of a formal arrangement’. He continued, ‘Had such conduct been 

permitted to pass unpunished, it would have left a stigma on the place, and would have lowered our commercial 

morality’. Juries were still perfectly prepared to award nominal damages were the occasion demanded it.130 

Martin’s CJ words give some indication of the sensitivity of early judges to the commercial life of the colony. 

These concerns were not peripheral to the development of the law of contract; they were central.  

 

                                  VI.  CONTRACT LAW AND MERCANTILE PRACTICE  

 

Throughout history lawyers have shown themselves to be uncomfortable when drawing on practices from 

outside the law as part of the process of determining legal questions. This unease is reflected in a recent debate 

between those who favour reaching decisions in contract cases with heavy reliance on commercial context and 

norms, and those who favour a more formalist approach.131 There is nevertheless a long history of commercial 

practice influencing the direction of contract doctrine. During certain periods the relationship between lawyers 

 
127 In addition to those mentioned in the text: Hort v Knight and Hair New Zealand Colonist (13 September 
1842, 18 October 1842); Hayes v Jeffery New Zealand Spectator (13 September 1856). 
128 Swain (n 114) 197-99.  
129 Daily Southern Cross (12 March 1850). 
130 Kerr v Lewis Daily Southern Cross (9 September 1851), New Zealander (10 September 1851, 13 September 
1851, 17 September 1851). 
131 For example: Jonathan Morgan, Contract Law Minimalism (CUP 2013); Catherine Mitchell, Contract Law 
and Contract Practice (Hart 2013).  
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and merchants has been particularly close. Eighteenth century England provides one good example.132 As the 

preceding discussion demonstrates juries played an important role in civil litigation in the early colony. Special 

juries were a crucial link between commercial practice and the development of legal doctrinal. Special juries of 

merchants which had played an important role in developing contract law in England a century earlier were also 

vital in developing a law of contract suited to the needs of the new colony. Special juries were even used in 

ways that were not recognised in England including in a case, like Vincent v Badcock133 which was heard under 

the Supreme Court’s Equity jurisdiction.134 It is possible to trace some of the jurors involved on that occasion 

from the first edition of Stevens and Bartholomew's New Zealand Directory135 a decade later. Insofar as they can 

be identified these men were a good cross section of the Wellington mercantile community and included 

shopkeepers, merchants and a miller.136 One of their number, Nathaniel Levin, would in time become a 

significant and wealthy merchant, shipper and agent and eventually President of Wellington Chamber of 

Commerce.137 

 

The value of merchants as members of special juries was recognised in one of the earliest New Zealand cases, 

Whytlaw and Jefferay v Mayhew.138  In a decision on the quantification of damages for non-delivery of a 

consignment of whalebone, Martin CJ stated it was ‘a benefit to both parties to have a Jury of gentlemen 

competent to decide on a mercantile question like the present’. The plaintiff claimed £3000 and on the facts 

before them the jury awarded £50. Because the settler population in the colony at this time was relatively small 

it must have been quite difficult for jurors to remain impartial finders of fact. There must have been a real risk 

that jurors were likely to know the participants and may even have been aware of the background to the dispute. 

In Jones v Smith, Chapman J, ‘commenced by cautioning them on the necessity of banishing from their minds 

all that they have heard out of doors respecting the merits of this case’.139 Judges might give the special jury a 

 
132 Warren Swain, ‘Lawyers, merchants and the law of contract in the long eighteenth century’ in D Ibbetson 
and M Dyson (eds), Law and Legal Process (CUP 2013) 186-216. 
133 Reported in Wellington Independent (29 March 1851). Chapman J’s notes of the case have also survived in 
Civil Trials no.15, 1850-51, MS-0411/014, Hocken Library, Dunedin, 71-157 reproduced at: 
https://www.victoria.ac.nz/law/nzlostcases/CaseDetails.aspx?casenumber=00714 
134 This was possible because Law and Equity were fused in New Zealand.   
135 (Stevens and Bartholome 1867) 1-12.  
136 Levin, Lyon, Bannatyne, Schultz, Bethune and Taine, were all still trading.  
137 https://teara.govt.nz/en/biographies/1l7/levin-nathaniel-william  
138 Daily Southern Cross (9 March 1844). For other early examples of a special jury in contract cases see: 
Fitzherbert v Fyfe New Zealand Spectator (26 September 1846); Grahame and others v Brown Daily Southern 
Cross (9 September 1859, 13 September 1859); Browning v Salmon Daily Southern Cross (10 June 1856, 20 
June 1856). 
139 New Zealand Gazette (17 April 1844). 

https://www.victoria.ac.nz/law/nzlostcases/CaseDetails.aspx?casenumber=00714
https://teara.govt.nz/en/biographies/1l7/levin-nathaniel-william
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series of specific questions to address.140 On occasion jurors were very active participants in the trial process to 

the extent that they were able to directly raise questions with witnesses.141   

 

One jury foreman would complain in open court about the facilities in the jury room,142 but this wasn’t a 

reflection of the status of juries of merchants when it came to shaping the direction of the law in mid-nineteenth 

century New Zealand. The central role played by special juries of merchants in whaling cases is well 

documented.143 Whaling which was either based on ships or carried out from on shore bases was a major part of 

the New Zealand economy in the nineteenth century.144 The 1840s witnessed something of a boom in the on-

shore whaling industry and brought litigation in its wake. Contract law was shaped by the particular commercial 

context. In Fitzherbert v Antonio145 a special jury was used in an action for goods sold and delivered. It is 

noteworthy that a number of merchants who dealt with whaling establishments were called as expert witnesses. 

This approach was not unique to the whaling industry. In a decision which depended on the quality of a 

consignment of flour a number of millers were called as witnesses.146   

 

These decisions turn, at least in part, on home grown mercantile custom.147 Other mercantile practices were 

imported into New Zealand from Britain. In Rea v Bowler and Others, Chapman J in his judgment on an action 

on a bill of exchange explained that, ‘Every merchant knows that a bill dated on Sunday is good, and one falling 

due on Sunday is also good, the custom (since confirmed by statute) providing for its payment the day 

before.’148 In the manner in which mercantile practice helped to shape legal development there are clear 

parallels between New Zealand in the 1840s and 1850s and England a century before. During the eighteenth 

century Lord Mansfield and others drew on mercantile practice and utilised mercantile special juries at a time 

 
140 For an example see, Coleman v Robinson  Daily Southern Cross (11 December 1855).  
141 For an example see, Woodhouse v Martin Daily Southern Cross (9 March 1855). 
142 Thomas v Empson Nelson Examiner (18 August 1858). 
143 Stuart Anderson, ‘Commercial law on the beach: shore whaling litigation in early colonial New Zealand –
MacFarlane v Crummer (1845)’ (2010) 41 VUWLR 453.  
144 LS Rickard, The Whaling Trade in Old New Zealand (Minerva 1965).  
145 New Zealand Colonist (11 April 1843). See also Fitzherbert v Fyfe New Zealand Spectator (26 September 
1846), Civil trials No.7, 1846-7, MS-0411/008, Hocken Library, Dunedin, 121-149 reproduced at: 
https://www.victoria.ac.nz/law/nzlostcases/CaseDetails.aspx?casenumber=00470  
146 Coolahan v Low and Motion New Zealander (12 June 1852), Daily Southern Cross (8 June 1852, 11 June 
1852, 15 June 1852), Auckland Civil Minute Book, 1844-1856, BBAE 5635/1a, Archives New Zealand, 
Auckland, 274 reproduced at: https://www.victoria.ac.nz/law/nzlostcases/CaseDetails.aspx?casenumber=00217  
147 For other examples see, Jeremy Finn, ‘Contract law in early Canterbury’ [2002] NZLJ 229. 
148 New Zealand Spectator (14 December 1844).  

https://www.victoria.ac.nz/law/nzlostcases/CaseDetails.aspx?casenumber=00470
https://www.victoria.ac.nz/law/nzlostcases/CaseDetails.aspx?casenumber=00217
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when aspects of contract doctrine were still fluid.149 There were occasions when contract doctrine, like 

consideration, prevented the law of contract from sitting entirely comfortably with mercantile practice. 

Nevertheless there was a real attempt to align contract law and commercial expectations. Special juries were still 

used in England in the nineteenth century but ‘After Lord Mansfield, no chief justice reached out to the 

merchants as partners in law forging’.150 The position in New Zealand was more like England a century earlier 

because judges were trying to adapt the law to the commercial conditions which prevailed in the colony.151  

 

There was one important difference between eighteenth century England and nineteenth century New Zealand. 

By the nineteenth century the boundary between law and fact was more distinct than it had been in the 

eighteenth century. Like English judges of the same vintage their New Zealand equivalents were careful to 

stress that whilst questions of fact could be put to jurors questions of law remained a matter for judges.152 This 

changed the dynamic of the relationship between judges and jurors (including mercantile jurors). Yet the trouble 

that was taken with expert evidence and the use of merchants as jurors at least shows that within the constraints 

of a legal framework determined by English law the application of that law was shaped by the local mercantile 

community.     

 

             VII.       THE COMMON LAW IN THE FIRST DECADES OF THE COLONY 

 

It is sometimes easy to forget the scale of the challenges facing the first English lawyers in New Zealand. There 

were physical privations. Chapman was nearly drowned returning to Wellington from travelling on circuit to 

Nelson.153 The early court facilities were far from luxurious and on one occasion grass actually pushed through 

the floor of the court house.154 At the same time the 1850s also saw the emergence of a degree of self-

government. This was more than just a matter of political power. It was a reflection of the way that settlers saw 

themselves. Until late in the nineteenth century many settlers subscribed to a powerful Arcadian myth of New 

Zealand society as a land of natural abundance free of some of the social constraints of the home country.  In 

 
149 On the use of special juries in England in the eighteenth century see: James Oldham, The Varied Life of the 
Self-Informing Jury (Selden Society 2005) 24-31.   
150 James Oldham, ‘Special juries in England: Nineteenth century usage and reform’ (1987) 8 JLH 148, 151.  
151 Finn also gives two examples from Canterbury in 1860 where local usage seems to conflict with the common 
law, see Finn (n 94) 63.  
152 Caines v Wade New Zealand Gazette (8 October 1842). On the firming up of the boundary between law and 
fact in England, see Swain (n 114) 26-29.  
153 Spiller (n 80) 41.  
154 Spiller (n 80) 40-41.  
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reality settler society was highly was individualistic or even atomised.155 The common law was a very obvious 

link with the old world. Most of the earliest lawyers were admitted to practice in England but they were also a 

mobile group of men with diverse career histories including a number who had practised in Australia.156 There 

was some degree of closeness between the members of the early legal profession which extended to their 

relationships with commercial interests, especially in Auckland.157 At the same time it should not be assumed 

that they or their clients necessarily viewed the law in quite the same way as their counterparts back in England. 

New Zealand in the middle of the nineteenth century was a frontier society.158 Contemporary observers 

recognised that this reality presented challenges to the operation of the legal system. 

 

Mark Twain, who travelled to New Zealand in the 1890s described the country as a ‘junior England’ although 

his perceptions were perhaps influenced by having visited Christchurch which he wrote was ‘an English town, 

with an English-park annex, and a winding English brook just like the Avon – and named the Avon’.159  His 

description doesn’t also quite capture the reality of the legal system or indeed contract law. Its success owed 

something to a willingness to adapt to local conditions.  This can be seen in large ways such as the code of civil 

procedure and the Resident Magistrates, but it was also reflected in smaller ways in the process of civil 

adjudication. At the same time whilst New Zealand contract law developed along the same lines as it did in 

England it wasn’t identical. Throughout the Empire there was always a degree of difference from London. New 

Zealand was no exception. This is seen in the way that the law of contract adapted to conditions in the colony. 

This is true of contract litigation in both the Resident Magistrates Court and in the Supreme Court. It could 

hardly be otherwise.  

 

 
155 This issue is explored in: Miles Fairburn, The Ideal Society and Its Enemies Foundations of Modern New 
Zealand Society, 1850-1900 (AUP 2013). 
156 Jeremy Finn, ‘The Founders of the New Zealand Legal Profession: The First Cohort of Lawyers 1841-1851’ 
(2012) 25 NZULR 24.  
157 RCJ Stone, ‘An Anatomy of the Practice of Law in Nineteenth-Century Auckland’ (1988) 22 NZJH 91, 93. 
158 Informal contractual norms might be important for example in contracts of employment, see Peter Karsten, 
Between Law and Custom (CUP 2002) 351-60.  
159 Mark Twain, Mark Twain in Australia and New Zealand (Penguin 1973) 297. The work was originally 
published in 1897.  


