
 

 

 

Titiro, Whakarongo, Kōrero: Rangatahi, whānau and 

professionals talk about communication assistance in the 

New Zealand youth justice system 

 

 

Kelly Howard 

 

 

 

 

 

 

 

 

A thesis submitted in partial requirement fulfilment of the requirements for the degree of the 

Doctorate of Clinical Psychology, The University of Auckland, 2020.   

 



ii 

Abstract 

This thesis offers the first evaluation of communication assistance in the New Zealand youth 

justice system.  Communication assistance in this context refers to specialist one on one 

support for rangatahi (young people) in youth justice processes who have been identified as 

having communication difficulties.  With research showing that at least 60% of rangatahi 

who offend have communication difficulties, it is important that we find effective solutions 

that enable meaningful participation in youth justice processes.  This research included two 

studies that were qualitative in nature and used thematic analysis to analyse the interview 

transcripts.  Study one involved interviews with rangatahi and whānau (n = 10).  Rangatahi 

and whānau spoke of communication assistance as a transformative and empowering 

experience that enabled them to participate meaningfully in youth justice processes.  Study 

two involved interviews with youth justice professionals, including judges, lawyers, social 

workers, youth justice co-ordinators, lay advocates, psychologists, police, a court registrar, 

and communication assistants (n = 28).  Professionals were also overwhelmingly in support 

of communication assistance and shared encouraging stories about young people who were 

better able to share their views and participate in justice processes affecting them.  

Professionals did highlight, however, challenges in relation to how communication assistance 

was functioning in practice.  These challenges included being a new profession with a 

developing identity; figuring out who needs help and when; no standard practices or 

processes exist; and not everyone knows about it.  The findings of this study suggest that 

there is a pressing need in NZ for the drafting of policy and a framework in this area.  

Overall, however, the findings suggest that communication assistance has a valuable and 

ongoing role to play in the NZ youth justice system and may be one means of addressing the 

over-representation of communication difficulties in this population. 
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Chapter 1: Introduction 

This thesis gives voice to rangatahi (young people), whānau (family) and 

professionals who have experienced communication assistance in the New Zealand (NZ) 

youth justice system.  Communication assistance, in this case, refers to a form of specialist 

support for young people in justice settings who have been identified as having 

communication difficulties.  Communication assistance involves the use of tools and 

strategies by a specialist third party to enable young people to better understand and 

participate in justice processes (a detailed description is provided in Chapter five).  With 

research showing that at least 60% of young people in the justice system have 

communication difficulties (Bryan, Garvani, Gregory, & Kilner, 2015; Hughes, Williams, 

Chitsabesan, Davies, & Mounce, 2012; Lount, Purdy, & Hand, 2017), it is important that we 

find effective solutions that enable meaningful participation in youth justice processes.  

Communication assistance may be one means of addressing the over-representation of 

communication difficulties in this population.  Very little has been published, however, about 

communication assistance in NZ to date.  This thesis represents the first evaluation of 

communication assistance in the NZ youth justice system.  As qualitative research, this 

introductory chapter begins with a discussion of the personal context that shaped the 

development of the research.  The research, rationale, aims and qualitative approach will then 

be discussed, before the content and format of the thesis as a “thesis with publications” is 

outlined. 

Titiro, Whakarongo, Kōrero 

The title of this thesis, Titiro, Whakarongo, Kōrero literally translates to look, listen, 

speak.  These are the first three kupu (words) of the University of Auckland clinical 

psychology doctoral programme waiata (song).  This waiata was composed in my Honours 

year of the clinical psychology programme by ngā tauira (students), in conjunction with 
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kaumatua (elder), Piripi Daniels and members of Dr Makarena Dudley’s whānau.  Dr Dudley 

is my thesis co-supervisor.  The waiata evolved from a brainstorm of kupu about the kaupapa 

(principles and values) of being a clinical psychologist.  I have chosen it as a title for this 

body of work for several reasons.  Firstly, as an invitation to you, the reader, to pause and 

take time to look (read) and listen to the perspectives of the research participants before 

speaking your own opinion on communication assistance.  The work of a clinical 

psychologist is centred on listening to individuals’ narratives, yet one could argue that this is 

less of a priority in our criminal justice system.  In particular, this is an invitation to listen and 

hear the perspectives of the rangatahi and their whānau: voices that are not typically part of 

the narrative that shapes criminal justice policy discussions and decisions.  It is my hope that 

their voices, alongside the voices of professionals expressed in this thesis, are taken into 

account when making future decisions about communication assistance in NZ.  Secondly, 

these three kupu connect to and emphasise communication skills that are integral to 

effectively navigating youth justice processes.  Communication is an inescapable component 

of the youth justice system that is required at every step in the process: from being questioned 

by police, talking to a lawyer, being part of a family group conference (FGC), a court 

hearing, and any rehabilitation processes.  At a minimum, difficulties with communication 

means frustration and disengagement for young people in youth justice processes.  At their 

worst, however, communication difficulties have the potential to compromise fair process 

and just outcomes.  Last, but not least, including these kupu in the title is a reference to my 

role in the research.  As a qualitative researcher, I acknowledge that I inevitably bring my 

own experiences, values and perspectives into every aspect of the research process.  It is 

important to start this introductory chapter therefore by making myself, the researcher, 

visible.   
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Ko Wai Au?  Who Am I? 

Ko Rangitoto te maunga 

Ko Waitematā te moana 

Ko Ngāti Pākehā te iwi 

Ko Scott te hāpu 

Nō Tāmaki Makaurau ahau 

Ko Anne raua Dennis oku mātua 

Ko Edward Howard tōku hoa tāne 

Ko Kelly Howard tōku ingoa 

 

My name is Kelly Howard (née Scott).  I am a Pākehā, female, in my mid-30s.  I am 

an only child and grew up with my mother and father in middle class, Pākehā suburban 

Auckland, NZ.  Aside from the odd speeding ticket and once failing to stop for a red light, I 

have never been accused of committing a crime.  I have not gone through criminal justice 

processes as an “offender” in the youth or adult jurisdiction.  I do not have communication 

difficulties.  I have worked in the criminal justice system as a defence lawyer and also as a 

facilitator of rehabilitation programmes.  I have also had an intense interest in social issues, 

injustice and inequalities from a young age. 

As an only child, I spent a lot of my childhood in the company of adults: listening to 

their conversations and views of the world.  My mother was a social worker and then 

counsellor, and growing up our dinner table conversations often centred on stories from her 

work.  Both my parents come from strong Labour supporting families and this also 

influenced the discourse around the dinner table.  This was reflected in my creative writing as 

a young person, where topics such as abuse, alcoholism and state housing would commonly 

feature.  It was also reflected in the mini-projects and “research” I undertook.  I remember 

heading to a family friend’s house, for example, armed with an audio recorder to interview 

her about her mother’s experiences at National Women’s Hospital, Auckland.  Her mother 

was one of the women who was unknowingly involved in Dr Herbert Green’s research in the 

1960s and 1970s (Coney & Bunkle, 1987).  I also remember enjoying spending time at the 

Central Library in Auckland reading old newspaper articles on the microfilm reader.  Perhaps 
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it was not surprising that I would one day decide to pursue academic studies.  In choosing a 

thesis topic, I was specifically interested in pursuing research that had the potential to 

produce results that would inform and support meaningful change in relation to a social 

justice issue.   

The impetus for this particular doctoral research topic came from a guest lecture 

delivered by Dr Clare McCann and Sally Kedge on behalf of Talking Trouble Aotearoa New 

Zealand on the “Language and communication needs of young offenders” in April 2016.  It 

was a statistic that I learned at this lecture that captured my attention, and that was that 60% 

of young people in the criminal justice system have communication difficulties.  I was 

shocked.  I did not have any experience with young people in the justice system, but I had 

spent the previous three years working for the NZ Department of Corrections with adults 

delivering talking based rehabilitation programmes.  I began to wonder what this meant for 

the effectiveness of the talking based interventions I was delivering.  I knew that most of the 

men and women in my rehabilitation groups had left school early, many were illiterate, and I 

was constantly explaining the meaning of words, but I had not thought about the deeper 

ramifications of this.  I had not known about oral language competence and had not thought 

about its potential role on the pathway to offending: as a foundation for literacy, prosocial 

skills, academic achievement and employment success.  I began to wonder about the 

effectiveness of our talking based criminal justice system; the fairness of our processes and 

the justice of our outcomes.  In particular, I became interested in what was being done to 

address communication difficulties in the criminal justice system, and this is what led me 

eventually to learn and become more curious about communication assistance.   

Communication Assistance and the Research Rationale 

"Communication assistance" is a term that derives from the Evidence Act 2006: an 

Act which transformed the law of evidence in NZ by bringing together the common law rules 

of evidence and previous statutory provisions into one comprehensive scheme (Mahoney, 
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McDonald, Optican, & Tinsley, 2014).  Communication assistance is defined in section 4 of 

the Evidence Act as the oral or written interpretation of a language, written assistance, 

technological assistance, and any other assistance that enables or facilitates communication 

with a person who: (a) does not have sufficient proficiency in the English language to 

understand court proceedings conducted in English or give evidence in English; or (b) has a 

communication disability.  At the time of drafting, the Law Commission intended 

communication assistance to include interpretation for individuals for whom English is a 

second language and forms of assistance for those who have hearing or speech impairments 

such as hearing loops or alphabet boards (NZ Law Commission, 1999a).  The Law 

Commission clearly stated that they did not intend communication assistance to include 

intermediaries: a form of support that existed primarily for witnesses in other jurisdictions 

(NZ Law Commission, 1999a).  Since 2012, however, communication assistance has been 

interpreted to include a form of intermediary support based on an analogous role in England 

and Wales (Henderson & Bonetti, 2018).  It is this form of intermediary support that is the 

focus of the current research and thesis. 

A search of academic databases in 2017, when this research commenced, yielded no 

results for "communication assistance". One of the only published documents on 

communication assistance that existed in 2017 was an article published in LawTalk, the 

official magazine of the NZ Law Society (Henderson, 2016).  Henderson (2016) spoke of a 

role that was “quietly” being trialled in several courts around NZ and that was “a simple but 

highly effective method” of assisting communication impaired witnesses to give accurate and 

complete evidence, and enabling defendants to participate fully in their own trials.  The only 

other reference to communication assistance was an article published in Court in the Act, a 

newsletter published by the Office of the Principal Youth Court Judge (Kedge and McCann, 

2016).  This article looked at how a young person’s communication needs might be 

addressed in youth justice processes.  In so doing, it made reference to using a speech-
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language therapist (SLT) as a “communication assistant”, giving readers a glimpse into the 

work that was quietly taking place in the youth jurisdiction.  Aside from these two articles, 

there was a striking absence of literature on communication assistance in NZ. 

This research therefore aimed to fill the gap and illuminate some of the 

communication assistant work that had been occurring for several years in youth justice 

processes around NZ.  The aim was also to offer an evaluation of communication assistance 

in the NZ youth justice system based on the experiences of rangatahi, whānau and 

professionals.  The rationale for the specific focus on the youth jurisdiction came from the 

large body of literature on communication difficulties in the youth offending population (see 

chapter four for a review).  One of the gaps in the literature, as identified more recently by 

Snow (2019), is any focus on effective solutions to the over-representation of communication 

difficulties in this population.  Communication assistance appeared to be the only way in 

which communication difficulties in the youth offending population were being addressed in 

NZ, but it had not been subject to any formal evaluation.  By contrast, the role of the 

intermediary in other jurisdictions had been rolled out pursuant to the successful findings of a 

pilot (Cashmore & Shackel, 2018; Department of Justice (Northern Ireland), 2015; Plotnikoff 

& Woolfson, 2006); discussed in more detail in chapters seven and eight).  A small body of 

research has also focused on evaluating the role of the intermediary in international 

jurisdictions (Collins, Harker, & Antonopoulos, 2017; Henderson, 2015; Henry et al., 2017; 

O'Mahony, 2009; O'Mahony, Creaton, Smith, & Milne, 2016; O'Mahony, Milne, & Smith, 

2018; Powell, Bowden, & Mattison, 2015).  The modelling of the current research on two of 

these studies, Henderson (2015) and Powell et al. (2015) is also discussed in more detail in 

chapters seven and eight.    

The three research questions guiding this body of work were:  

1) What is communication assistance in the NZ youth justice system? 
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2) What are rangatahi and whānau’s experiences of communication assistance in 

the youth justice system? 

3) What are professionals’ experiences of communication assistance in the NZ 

youth justice system? 

The research was comprised of two qualitative studies.  Study one involved 

interviews with five rangatahi who had been appointed a communication assistant in a youth 

justice process(es), and five whānau who were involved in a youth justice process where their 

rangatahi was supported by a communication assistant.  Study two involved interviews with 

28 professionals who had either worked as or with a communication assistant and a young 

person(s) (age 10-17) in justice processes.   

A Brief Overview of the Qualitative Research Approach 

A basic definition of qualitative research is that it uses words rather than numbers as 

data (Braun & Clarke, 2013).  The term ‘qualitative’ refers to techniques of data collection 

and analysis, as well as to a wider research framework or paradigm (for a discussion of 

methods and the paradigm, see Kidder & Fine, 1987).  Qualitative research in psychology 

arose as a challenge to mainstream quantitative research and the notion of a single observable 

reality (Ashworth, 2015; Merriam & Tisdell, 2015).  Qualitative approaches instead embrace 

the notion of multiple realities and are interested in people’s subjective worlds and 

experiences (Willig, 2013).  

Qualitative research suits research questions that are interested in participants’ 

experiences, perspectives, views and opinions.  Qualitative research was chosen as an 

appropriate framework for the research questions as the focus was on rangatahi, whānau and 

professionals’ perspectives and experiences of communication assistance.  The exploratory 

stance of qualitative research is also considered useful in areas where there is little to no 

existing research as was the case with communication assistance in the NZ youth justice 

system (Bryman, 2016).  Qualitative research was chosen to generate a richer and deeper 



8 

understanding of the communication assistant role, and of individuals’ experiences, 

perceptions and views of the role.  Rich data can also help guide interventions and bring 

about social change (Morrow, 2007).  Qualitative research can furthermore give a voice to 

individuals who may be marginalised or rendered invisible within western psychology 

(Braun & Clarke, 2013).  This is particularly relevant to the first study in this thesis because 

youth people in the justice system are considered a ‘hard to reach’ population (Abrams, 

2010) and are often excluded from research as a result.   

Qualitative research approaches are rich and diverse (Madill & Gough, 2008).  There 

is not just one way of doing qualitative research.  Qualitative research may be experiential or 

critical (Braun & Clarke, 2013).  Experiential qualitative research prioritises participants’ 

experiences or perspectives and takes them at face value.  Critical qualitative research holds a 

more questioning stance towards the data and is interested in how reality is constructed.  

Qualitative research may also be underpinned by different ontology and epistemologies 

(Ramazanoglu & Holland, 2002).  Ontology refers to theories about the nature of reality or 

being, and epistemology is concerned with what counts as legitimate knowledge (Crotty, 

1989; Guba & Lincoln, 1994).  The current research is experiential rather than critical.  It is 

interested in how different individuals and roles experience communication assistance.  The 

individuals’ language is treated as a direct representation of their reality or experiences.  The 

research is underpinned by a critical realist ontology which holds that a real and 

knowledgeable world exists (for example, the existence of language difficulties, 

communication assistance, court proceedings and FGCs) which people experience differently 

(Guba & Lincoln, 1994; Madill, Jordan, & Shirley, 2000).  The research assumes an 

epistemology of contextualism (Madill et al., 2000).  A single reality is not assumed, but 

there is an interest in accessing the ‘truth’ of individuals’ experiences.  Contextualism 

assumes that this truth exists (Tebes, 2005). 
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Structure of the Thesis 

This thesis is composed of ten chapters and is presented as a “thesis with 

publications” in accordance with the University of Auckland’s 2016 DClinPsy regulations 

and the Guidelines for Including Publications in a Thesis.  The thesis comprises a series of 

five published research papers, a contextual framework and a concluding discussion.  For 

ease of reading, a concept map of the thesis is presented in Figure 1, with the research papers 

highlighted in grey.  The research methodology is discussed in detail in the research papers.  

As such, there is no single chapter dedicated to the methodology as one would expect in a 

traditionally formatted thesis.  Details about the ethical considerations and process in relation 

to including rangatahi as participants are included in the preamble to chapter six.   
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Figure 1. Concept map outlining the structure of the thesis (research papers highlighted 

grey). 

The conceptual framework comprises chapters one to four. Chapter two provides a 

general overview of the NZ youth justice system as the jurisdiction that is the focus of this 
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research.  It is noted, however, that communication assistants also work in the adult criminal 

jurisdiction (with witnesses and defendants), and to some extent in the family and civil 

jurisdiction.  Chapter three provides an overview of communication and communication 

difficulties. This chapter gives context to the difficulties with which communication 

assistants may be working. Chapter four then provides an overview of the large and growing 

body of literature that highlights the over-representation of communication difficulties (and 

in particular language difficulties) in young people in the justice system.  This chapter helps 

explain the rationale for the current research into communication assistance in the NZ youth 

justice system. 

Chapters five to nine form the core of the thesis and comprise five published research 

papers.  The chapters have been formatted in accordance with the guidelines of the American 

Psychological Association (American Psychological Association [APA], 2010), regardless of 

the particular format and style requirements of the journals to which the manuscripts were 

submitted.  A guide published by AUT University has also been utilised for guidance on 

using APA to cite NZ legal resources (AUT University, n.d.).  However, any case law has 

been referenced using the NZ Law Style Guide (Coppard, McLay, Murray, & Orphin-

Dowell, 2018).   

Each chapter begins with a preamble which contains specific details about the journal 

in which each article is published and my own reflections as a qualitative researcher.  These 

preambles are intended to be the glue that binds the chapters together and give cohesion to 

the thesis as a whole.  The abstracts from the five research papers are included as an appendix 

and are not included in the chapters themselves (See Appendix A).  The references are 

included at the end of the thesis as a single list.   

What is contained within chapters five to nine and therefore not discussed in the 

contextual framework (chapters one to four) is an overview of the history and evolution of 

communication assistance in the NZ justice system; the modelling of communication 
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assistance on the role of the intermediary in England and Wales; details of how the 

intermediary system functions in England and Wales; details of intermediary systems 

subsequently adopted in other jurisdictions; and any research evaluating intermediaries 

internationally.   

Ultimately this research is about responding to the over-representation of 

communication difficulties in rangatahi who come into contact with the justice system.  As 

this thesis was being finalised, a timely and provoking report by Dr Ian Lambie, Chief 

Science Advisor for the Justice Sector was released (Lambie, 2020).  He highlights the 

“sobering reality” that we have a justice system “designed for those with good verbal 

communication skills”, and “yet the majority of offenders lack exactly such skills, to the 

extent that their basic rights and access to justice may be being denied” (Lambie, 2020, p.36).  

He asks and I echo, “is this really safe and effective justice?”  It is in this context, that the 

research contained in the following chapters is presented. 
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Chapter 2: Overview of the New Zealand Youth Justice System 

This chapter will provide a broad overview of the youth justice system in NZ: 

including a summary of child and youth offending, the pathways an individual may take 

through the system and a description of the main forums and key roles.  The Oranga 

Tamariki Act 1989 (the OT Act) (titled the Child, Young Persons and Their Families Act 

1989 prior to 14 July 2017) will be referred to throughout as it provides the legislative 

framework for the youth justice system in NZ (as well as for those in need of care and 

protection).  Other key pieces of legislation discussed include the Evidence Act 2006 and the 

Criminal Procedure (Mentally Impaired Persons) Act 2003 (CP(MIP) Act).  

For clarity, it is important to first define ‘children’ and ‘young people’.  Pursuant to 

the OT Act, ‘children’ are those aged 10 to 13 years and ‘young people’ are those aged 14 to 

17 years.  17 year olds have only been included as ‘young people’ for the purposes of the 

youth justice system since an amendment to the OT Act came into effect on 1 July 2019.  

Other age-based definitions of ‘young people’ exist within the criminal justice system.  The 

NZ Department of Corrections, for example, considers young people to be under the age of 

20 (Henley, 2016).  In criminal justice policy based discussions, young people are often 

considered to include those up to age 25 (the age at which the adolescent brain is considered 

to fully mature) (Lambie, 2018).  For the purpose of this thesis, however, and the studies 

referred to in chapters five to nine, young people will be defined as those aged 10 to 17.  A 

lower limit of 10 was chosen as this is the minimum age of criminal responsibility in NZ 

pursuant to section 21 of the Crimes Act 1961.  An upper limit of 17 was chosen in line with 

the amended definition of ‘young people’ in the OT Act.  

The NZ Youth Justice Model: An Overview 

The OT Act underpins the youth justice system in NZ.  At the time, it was heralded as 

“revolutionary” and “an international trendsetter” due to the unique and innovative system it 
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created (Wundersitz, 2000, p. 110).  The OT Act created a separate and distinct approach to 

justice for young people.  The focus is on ensuring low level responses to youth offending 

(s208(a) of the OT Act).  The two key pillars of the NZ youth justice system are Police Youth 

Aid and the FGC (Becroft, 2014).  Police Youth Aid refers to a specialist division of the NZ 

Police which is tasked with the role of keeping young people out of the formal court system, 

while at the same time holding them accountable for their actions (Broad, 2008).  The FGC 

acts as the prime decision-making body for matters that are not dealt with by Youth Aid.  The 

Youth Court, a specialist division of the District Court, was also created by the OT Act.  In 

practice, however, the Youth Court deals only with a small proportion of young people in the 

justice system (Becroft, 2014).  Most young people who appear in the Youth Court have their 

matter dealt with by an FGC.  Only 5% of cases are dealt with in the Youth Court in the form 

of a defended hearing (Becroft, 2014). 

The OT Act furthermore introduced several innovative strategies including that 

families are to be central to the decision-making processes involving their children, young 

people themselves are to have a say in the response to their offending, victims are to be given 

a role in negotiations over possible outcomes, and decision making is to be by group 

consensus (Maxwell and Morris, 1993).  Restorative justice principles and practices are now 

at the heart of the NZ youth justice model (Cleland & Quince, 2014).  The focus of the 

system is on repairing harm, reintegrating individuals who offend, and restoring balance 

within the community affected by the offence (Cleland & Quince, 2014).  From 1 July 2019, 

a new section (section 7AA) was added to the OT Act to also impose duties on the Chief 

Executive of Oranga Tamariki to recognise and provide a practical commitment to the 

principles of Te Tiriti o Waitangi (Treaty of Waitangi).  

Child and Youth Offending in New Zealand 

Recent statistics suggest that that the number of children and young people in the NZ 

justice system is decreasing (Lambie, 2018; Ministry of Justice, 2019a).  In 2019, only 2% of 
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all people who appeared in court were children and young people (Ministry of Justice, 

2019a).  The number of children and young people in court has dropped by 63% in the last 10 

years (Ministry of Justice, 2019a).  Property offences (theft, burglary and robbery) are the 

most common (Ministry of Justice, 2019a).  Most children and young people who appear in 

court are Māori males, typically aged 15 to 16 (Ministry of Justice, 2019a).  Those age 17 to 

20 have historically offended more than any other age group in NZ, until the last five years 

when their offending rates have been exceeded by those in the 20-24 age bracket (Lambie, 

2018; Zampese, 1998).   

Pathways Through the Youth Justice System 

The pathway that a child or young person takes through the system depends on their 

age and the nature of their offending.  The OT Act sets out separate processes for children 

and young people.  Offending by children is typically dealt with by the Family Court on the 

basis that their offending is caused by a lack of care and protection (Cleland & Quince, 

2014).  Offending by young people falls within the jurisdiction of the Youth Court (for most 

offences).  There are some exceptions, however, whereby offending by children also falls 

within the jurisdiction of the Youth Court.  This is the case for 12 or 13 year olds whose 

offending is considered serious enough or if they are repeat offenders (s272(1)(b) and (c)).  

Alleged murder or manslaughter by a child of or over the age of 10 is dealt with by the High 

Court, as it would also be for a young person charged with these offences (s272(1)(a) and 

s272(2)).  Young people are dealt with in the Youth Court jurisdiction for all offences except 

murder, manslaughter, traffic offences and certain infringement notices (s272(3)). 

Police. The youth justice process begins when Police apprehend a young person 

suspected of committing a crime.  The Police have five options available to them (McLaren, 

2010): (a) issue a warning to the young person, followed as soon as practicable by written 

notice of the warning, (b) give a formal Police caution in the presence of the child or young 

person and their guardian(s), followed as soon as practicable by a written notice of the 
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warning, (c) arrange an informal diversionary response known as Alternative Action, (d) 

refer the young person to OT for an FGC, with the option of then also laying charges in the 

Youth Court, and (e) arrest and lay charges in the Youth Court. 

Approximately 80% of youth offending is dealt with by Police processes, without the 

need for Youth Court involvement (Becroft, 2014).  Police Alternative Action is not 

specifically outlined in the legislation, but is similar to the FGC in nature.  Over 40% of 

youth offending is dealt with in this manner (Henwood & Stratford, 2014).  There are two 

requirements for Alternative Action to be used.  One is that the young person admits the 

offence and the second is that a parent, guardian or adult nominated by the young person is 

present (McLaren, 2010).  The process involves a Youth Aid Officer meeting with the young 

person and their parent(s), guardian(s) and/or nominated adult(s) to develop a plan.  The aims 

of the plan are to hold the young person accountable for their actions, make amends to the 

victim, and address any needs that might increase the risk of future offending (McLaren, 

2010). 

Family group conference. The FGC is the prime decision-making body for youth 

offending that is not dealt with by police warnings, cautions or Alternative Action.  The two 

most common types of FGCs are intention to charge FGCs and court-directed FGCs (Cleland 

& Quince, 2014).  Intention to charge FGCs take place when the alleged offending is more 

serious in nature, but the young person has not been arrested or charged.  Police in this 

instance refer the matter to the Oranga Tamariki for an FGC.  Court-directed FGCs occur 

when a young person is charged in court and indicates that the charges against them are ‘not 

denied’.   

The FGC is a decision-making forum that involves the young person, their family and 

the victim.  The purpose of the process is to hold the young person accountable for their 

actions (s4(f)(i)) and give them opportunities to develop in responsible, beneficial and 

socially-acceptable ways (s4(f)(ii)).  An FGC has the power to regulate its own procedure in 
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a manner it thinks fit (s256(1)).  It must ultimately ascertain, however, whether the young 

person admits the offence (s259) and if so, formulate a plan that holds them accountable and 

puts steps in place to reduce the risk of future offending (s260).  In practice, the outcome 

from an intention to charge FGC and a court-directed FGC may look the same.  Most plans 

include an apology to the victim or some form of reparation (Henwood & Stratford, 2014).  

Other features may include alcohol and drug counselling, education or training courses, and 

community service (Henwood & Stratford, 2014).  The plan is limited only by the creativity 

of the people involved in its creation and the resources available to them.  An example of a 

plan is as follows (Cleland & Quince, 2014, p. 142): 

Jimmy will live with his mother Annette and continue to attend Akarana High School.  

He will complete 50 hours of community work, with a minimum of 5 hours being 

completed a week.  Jimmy’s mother will arrange for this work to start within 2 weeks 

at the local Salvation Army Rest Home.  The Salvation Army Rest Home manager 

will send a letter to the youth justice co-ordinator, as a monitor of this plan, at the 

completion of Jimmy’s community work.  The monitor will forward copies of the 

letter to the victims as verification that Jimmy has completed his plan.   

Youth justice co-ordinators, employed by Oranga Tamariki, are responsible for 

convening and facilitating FGCs.  The OT Act sets out those people who are entitled to 

attend (s251).  Judges do not and cannot attend FGCs (Henwood & Stratford, 2014).  FGCs 

are typically attended by the young person, his or her lay advocate and/or youth advocate 

(lawyer), family or whānau members, the victim and supporters, the police and any social 

worker where the young person is in care.  Professionals are to play a ‘low-key’ role in FGCs 

(Henwood & Stratford, 2014). 

While there is no set process for an FGC, most follow a similar structure (Cleland & 

Quince, 2014).  Conferences usually begin with introductions and the saying of a karakia or 

prayer (Henwood & Stratford, 2014).  The youth justice co-ordinator explains the purpose of 
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the FGC and sets out some procedural rules before the Youth Aid Officer reads out a 

summary of facts (Cleland & Quince, 2014).  The young person will then be asked if they 

understand the summary and if they admit the offence.  The FGC only proceeds where the 

young person admits the offence.  Three broad areas are usually discussed: the effect of the 

offending or the circumstances of the offending; the general circumstances of the young 

person and/or their family; and possible and appropriate outcomes for the FGC (Lynch, 

2019).  When the FGC is court-directed, the plan must be approved by the Youth Court.  If a 

young person completes the requirements under the FGC plan, the Youth Court may 

discharge all information laid against the young person (s282).  This means that the young 

person will have nothing recorded regarding the offence on their record.   

Youth Court.  When a charge is laid in the Youth Court, the young person must 

indicate whether or not they ‘deny’ the offence.  As stated above, if the offence is ‘not 

denied’, the Court will direct that an FGC be convened.  Where the young person ‘denies’ the 

offence, however, a defended hearing will take place in a similar manner to hearings held in 

the adult criminal justice system.  If the charge is proved in the Youth Court, an FGC must be 

held to consider sentencing options.  The orders the Youth Court can make are set out in 

section 282 of the OT Act.  The Youth Court is governed by the principles of the OT Act in 

considering sentencing options: that young people in the justice system should be kept in the 

community (s208(d)) and that sanctions should take the least restrictive form most likely to 

promote the young person’s development within the whānau or family (s208(f)).  There are 

seven groups of orders that are grouped in terms of restrictiveness.  These will not be 

discussed in any detail, except to say that the most serious response is to enter a conviction 

and transfer the matter to the District Court or High Court for sentencing.       

Rangatahi and Pasifika Courts. There are currently fifteen Rangatahi Courts and 

two Pasifika Courts that are alternative forums of the Youth Court for Māori and Pacific 

young people.  Both forums operate in the same way as the Youth Court, but in culturally 
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specific venues and within a cultural framework.  These Courts have additional components 

over and above monitoring FGC plans, for example, in the Rangatahi Court, emphasis is 

placed on the young person learning who they are and where they are from, and learning 

significant aspects of their Māori iwi history (for a summary see, Boon, Malosi, & Purcell, 

2015; Taumaunu, 2014).   

Key Roles 

There are many key roles in the youth justice system.  The role of police Youth Aid 

Officers and youth justice co-ordinators have already been discussed.  Two other key roles 

are youth and lay advocates.  Section 323(1) of the OT Act states that when a young person 

appears in the Youth Court, the Court shall appoint a barrister or solicitor to represent them.  

Known as youth advocates, the most obvious role that they perform is as a criminal defence 

lawyer (Cleland, 2012).  Given the structure of the youth justice system and the population 

being represented, however, the role is broader and qualitatively different from a criminal 

defence lawyer who works with adults.  In particular, their role extends beyond strict legal 

issues.  There is an expectation, for example, that youth advocates will have sufficient 

understanding of the young person’s family and environmental circumstances and share this 

with the Youth Court (Cleland, 2012). 

The Youth Court may also appoint a lay advocate to support a young person in 

proceedings (s326(1)).  The lay advocate is a role unique to the NZ youth justice system and 

has no counterpart in other jurisdictions (Becroft, 2015).  The lay advocate is not a lawyer, 

but a person of standing in the culture of the young person.  Sections 326 to 328 of the OT 

Act outline the appointment and functions of the lay advocate.  Their primary function is to 

ensure the Court is made aware of cultural matters that are relevant to the proceedings.  Their 

secondary function is to advocate for the young person’s whānau, hapu and iwi (or their 

equivalents).  This advocacy role relates mainly to the family and not the young person, 

whose interests should already be represented by their youth advocate.  Lay advocate 
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appointments were relatively rare until recently, but have increased with the development of 

the Rangatahi and Pasifika Courts (Lynch, 2019). 

Other professionals that may be involved in the youth justice system also include 

social workers (especially where there are issues of care and protection), youth forensic 

service workers (for mental health referrals and psychological/psychiatric reports under 

section 333 of the OT Act), Ministry of Education representatives, and more recently, 

communication assistants. 

Participation and the Youth Justice System 

The NZ youth justice system places considerable emphasis on the participation of the 

child or young person in justice processes affecting them.  Section 11(2)(a) of the OT Act 

specifies that the child or young person must be encouraged and assisted to participate in the 

proceedings or process to the degree appropriate for their age and level of maturity, subject to 

limited exceptions.  Subsection 11(aa) requires reasonable assistance to be provided to 

understand the reasons for the proceedings or process, the options available to the decision-

maker, and how these options could affect them.  The child or young person must be given 

reasonable opportunities to freely express their views on matters affecting them (s11(2)(b)).  

If a child or young person has difficulties in expressing their views or being understood (for 

example, because of their age or language, or because of a disability), support must be 

provided to assist them to express their views and to be understood (s11(2)(c)).   

The law on unfitness to stand trial is relevant to the participation of children and 

young people in court proceedings.  For any person to go to court, they must be fit to stand 

trial.  The law on unfitness to stand trial is codified in the CP(MIP) Act.  The term ‘unfit to 

stand trial’ is defined in section 4 of the CP(MIP) Act as follows: 

unfit to stand trial, in relation to a defendant,– 

(a) means a defendant who is unable, due to mental impairment, to 

conduct a defence or to instruct counsel to do so; and 



21 

(b) includes a defendant who, due to mental impairment, is unable– 

(i) to plead: 

(ii) to adequately understand the nature or purpose or possible 

consequences of the proceedings: 

(iii) to communicate adequately with counsel for the purposes 

of conducting a defence. 

Mental impairment is not defined by the CP(MIP) Act.  It is for the courts to decide 

on the basis of expert evidence whether a particular condition amounts to “a mental 

impairment”.  The question for the court is whether “the mental impairment… has the effect 

of rendering the person incapable of understanding the implications of a plea and the 

sentencing process, or of conducting a defence, or instructing a lawyer to do so” 

(Brookbanks, 2018, p134).  Such conditions usually include mental disorders, intellectual 

disability and cognitive deficits (Brookbanks, 2018).  In relation to children and young 

people, it is interesting to note that developmental immaturity is typically not enough to 

constitute a “mental impairment” for the purposes of section 4 of the CP(MIP) Act (Dean & 

Fortune, 2018).  The law on unfitness to stand trial is discussed in more detail in chapter nine.   

Communication assistance is one form of support that could be provided under 

s11(2)(c) of the OT Act.  Communication assistance is provided pursuant to sections 4, 80 

and 81 of the Evidence Act 2006.  Communication assistance is broadly defined in section 4 

as follows: 

communication assistance means oral or written interpretation of a language, written 

assistance, technological assistance, and any other assistance that enables or facilitates 

communication with a person who — 

(a) does not have sufficient proficiency in the English language to— 

(i) understand court proceedings conducted in English; or 

(ii) give evidence in English; or 
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(b) has a communication disability 

Communication assistance is available to a young person if, without such assistance, 

they would be insufficiently able to understand questions put orally and adequately respond 

to them or insufficiently able to understand the proceedings (ss80 & 81 of the Evidence Act 

2006).  This must be as a result of a communication disability.  The Evidence Act offers no 

definition of communication disability, but it arguably includes all individuals with speech, 

hearing, and language difficulties.  Chapter three will provide an overview of communication 

and will give context to the difficulties with which communication assistants may be 

working. 
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Chapter 3: Communication and Communication Difficulties 

This chapter will provide an overview of communication and communication 

difficulties with a particular focus on language, as one of the key abilities young people 

require to navigate the criminal justice system (Lount et al., 2017).  The terms 

communication and communication disability will be discussed (as they are the terms used in 

the Evidence Act 2006), before looking at language, typical language development, and 

language disorders, including their aetiology.  This gives the context of the difficulties with 

which communication assistants may be working.  It is noted that there is a plethora of terms 

used for such difficulties and these will be discussed in this chapter.  For the purpose of this 

thesis (and the studies referred to in chapters five to nine), the term “communication 

difficulties” has been chosen and will be used as a non-pejorative, non-diagnostic term that 

encompasses any difficulties a person has in processing and understanding what is being said, 

and in expressing their own thoughts and feelings. 

What is Communication?   

Communication is a term that defies precise and succinct definition.  At its core, 

communication refers to the process by which we share and understand information (Owens, 

2019).  This rudimentary definition, however, by no means captures the complexity of the 

communication process and how integral it is to participation and success in everyday human 

life.  The ability to communicate is arguably the most important life skill that children and 

young people develop (Ministry of Education, 2008).  Communication is at the heart of 

human existence.  All our human interactions are facilitated by communication.  

Communication is the means by which we form meaningful relationships, express feelings, 

opinions and ideas, learn, share and resolve conflicts – the list is virtually infinite (Snow & 

Sanger, 2011).  Communication is a fundamental life skill as it underpins an individual’s 
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social, emotional and educational development (Bercow, 2008).  Communication is also the 

currency with which we access justice in the legal system.  

Communication is a broad term which encompasses all aspects of the process by 

which we share and understand information.  Speech and language are two key components 

of communication (Bishop et al., 2016).  In common usage, the terms speech, language and 

communication are used interchangeably, but they have distinct meanings that are important 

to delineate when discussing the various difficulties that may arise for children and young 

people in this area (Bishop et al., 2016).  Speech is the verbal means of communicating or the 

physical motor ability to talk (Orygen, 2019).  Language can be defined as a socially shared 

code or conventional system for representing concepts through the use of arbitrary symbols 

and rule-governed combinations of those symbols (Orygen, 2019).  English is a language, as 

is Māori or Samoan.  Language can be spoken, written or signed (Bishop et al., 2016). 

Communication encompasses both speech and language, but also the many other aspects of 

the process by which information is able to be shared and understood.  This includes, for 

example, non-linguistic codes such as gestures, facial expressions, eye contact and physical 

distance as means of communication (Owens, 2019).  It also includes social cognition or the 

cognitive processes that facilitate social interaction and thus communication (Snow & 

Powell, 2012).  Hearing or auditory processing skills also fall under the umbrella term of 

communication (Lount et al., 2017).     

Understanding the difference between speech, language and communication is the 

first step towards understanding what skills may be affected by difficulties in each area.  

Difficulties in all three areas do not necessarily go together, however, difficulties in one area 

may influence development or competencies in another (Paul & Norbury, 2017).  

What is a Communication Disability?   

Communication disability is an umbrella term which groups all individuals with 

speech, language, and communication difficulties into one large category.  Pursuant to 
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section 4 of the Evidence Act 2006, a witness or defendant needs to have a “communication 

disability” (or insufficient proficiency in the English language) to access communication 

assistance.  There is considerable debate, however, regarding terminology in this area.  There 

are differing views on whether difficulties should be referred to as difficulties, impairments, 

delay, needs, disorders, disabilities or deficits (Bishop, 2014).  While often used as 

synonyms, each term has distinct (and often negative or misleading) connotations (Bishop, 

2014).  Two other broad labels that are more commonly used are ‘speech, language and 

communication needs’; a term that is widely used in educational contexts in the UK (Bishop, 

2014), and ‘communication disorders’: the over-arching label used in the Diagnostic and 

Statistical Manual of Mental Disorders (5th edition) (DSM-5) (American Psychiatric 

Association, 2013) and a term often used in policy related documents (Gascoigne & Gross, 

2017).  Regardless of the exact label, these terms refer to an incredibly heterogeneous group 

of individuals with varying difficulties and needs.   

A useful starting point for making sense of communication disabilities are the 

guidelines provided by the American Speech-Language-Hearing Association (American 

Speech-Language-Hearing Association [ASHA], 1993).  While they use the term 

“communication disorder” and not “communication disability” (the term utilised in the 

Evidence Act 2006), the definition they provide is equally relevant, widely cited, 

comprehensive and easy to understand.  They define a communication disorder as follows: 

An impairment in the ability to receive, send, process, and comprehend concepts or 

verbal, nonverbal and graphic symbol systems. A communication disorder may be 

evident in the processes of hearing, language, and/or speech. A communication 

disorder may range in severity from mild to profound. It may be developmental or 

acquired. Individuals may demonstrate one or any combination of communication 

disorders. A communication disorder may result in a primary disability or it may be 

secondary to other disabilities. 
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There is evidence to suggest that communication disabilities in general are over-

represented in young people in the justice system (Hughes et al., 2012).  The rest of the 

chapter, however, will focus more specifically on language and language disorders (a subset 

of communication disabilities) as this has been the specific focus of international research on 

the youth offending population over the past decade or more (Anderson, Hawes, & Snow, 

2016).   

What is Language?   

Language is exceedingly complex as can be seen when broken into its components.  

Language can be divided into three major components; form, content and use (Bloom & 

Lahey, 1978; Lahey, 1988).  Form includes syntax, morphology and phonology.  Syntax 

refers to the rules that govern the form or structure of a sentence (McAllister & Miller, 2013).  

The most basic sentence structure in English, for example, follows a subject, verb, object 

formula and explains why “the cat has eaten the rat” makes sense as a possible sentence and 

why “the cat the rat has eaten” is still correct, but less easily understood.  Morphology refers 

to the organisation of morphemes to comprise words (McAllister & Miller, 2013).  The suffix 

‘ed’, for example, can be added to the morpheme ‘dance’ to indicate past tense.  Phonology 

refers to the rules governing speech sounds or phonemes, for example, the phoneme ng (as in 

sing) in the English language never appears at the start of a word (McAllister & Miller, 

2013).   

Content refers to the semantics or meaning of words or word combinations (Owens, 

2019), for example, knowing that the word cold can refer to the temperature, an illness, or a 

personal quality of unfriendliness.  Pragmatics refers to the way language is used rather than 

how it is structured (Owens, 2019).  This includes, for example, tailoring speech to the 

listener and shaping language to suit the situation.  The three categories described (form, 

content and use) can also be broadly divided into receptive (comprehension) and expressive 

(production) components (Beitchman & Brownlie, 2012).  Receptive components refer to 
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listening and reading skills, while expressive components refer to speaking and writing skills.  

For example, the receptive components of form include understanding sentence structure 

elements (syntax), understanding morphemes or grammar (morphology) and identifying and 

distinguishing between phonemes when listening and reading (Beitchman & Brownlie, 

2012). 

Typical Language Development   

An understanding of typical language development is necessary before discussing 

language disorders.  Language acquisition is remarkable (Owens, 2019).  It is an incredibly 

complex task that predominantly occurs within the first five years of life, usually without 

formal instruction (Owens, 2019).  While there are individual differences in children’s 

language development, a common trajectory does exist (Beitchman & Brownlie, 2012). 

The journey to becoming a ‘communicating being’, however, starts well before the 

acquisition of language (Conti-Ramsden & Durkin, 2012).  Infants appear prewired for 

communication (Conti-Ramsden & Durkin, 2012).  New-born infants show a bias for 

auditory and visual stimuli that help facilitate their language development.  This includes a 

preference for the human face over other stimuli (Johnson, Dziurawiec, Ellis, & Morton, 

1991), for speech over other sounds (Vouloumanos & Werker, 2007), for their mother’s 

voice over other voices (DeCasper & Fifer, 1980), and for the language they were exposed to 

in utero over other languages (Moon, Cooper, & Fifer, 1993).  Infants may not be formally 

taught language, but from birth they are treated as if they are attempting to communicate 

(Conti-Ramsden & Durkin, 2012).  It is only through intensive social interactions with people 

that language is acquired (Tomasello, 1992).  Early parent-infant relationships are therefore 

crucial for the development of language.  In fact, the quality of attachment between infant 

and parent is strongly associated with an infant’s language development (van Ijzendoorn, 

Dijkstra, & Bus, 1995).  The typical language trajectory in the first twelve years of life is 
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summarised in the table below (for further detail see Conti-Ramsden & Durkin, 2012; 

Owens, 2019; Paul and Norbury, 2017): 

Table 1 

Table showing typical language acquisition in the first 12 years of life 

Age Typical language milestones 

Zero to One - Utterance of first meaningful word. 

- Understand up to 50 words. 

- Respond to own name. 

- Orient to faces. 

- Pay attention to behaviours of parents or caregivers. 

- Use gestures to point, request, show or give objects and participate in 

games such as ‘peekaboo’. 

One to Two - Vocabulary of up to 300 words. 

- Approximately half of the speech produced with be unintelligible.   

- Speech at first will consist of single word utterances such as “doggie” and 

approximations of adult phrases such as “anku” (“thank you”). 

- By 18 months of age, begin combining words such as “throw ball”, “want 

up” and “wave bye”. 

- Can answer yes/no and “what’s this?” questions and can understand 

simple instructions such as “give the cup to daddy”. 

Two to Three - Vocabulary increase to approximately 1000 words. 

- Can follow two part instructions such as “go to your room and get your 

shoes”. 

- Can point to main body parts, colours, clothing items, toys and food when 

asked. 

- Sentences tend to contain 2-3 words such as “daddy go work”.   

- Will understand “what” and “where” questions.     

Three to Four - Vocabulary has increased to approximately 1600 words. 

- Speaking in sentences consisting of 4-5 words.   

- Can understand three part instructions (“point to the cat, the monkey and 

then the dog”). 

- Will understand “who” questions and will begin to ask “what”, “when”, 

“why” and “how” questions. 

- Able to tell you what they are doing and the function or purpose of 

objects.  

- Begin to speak about past events and their grammar use becomes more 

complex.   

Five - Able to speak in complete sentences with only minor grammatical errors.   

- Vocabulary of 15 000 words. 

Five to Twelve - Begin to speak in increasingly longer and more complex sentences. 

- Will use more sophisticated grammar. 

- Oral language skills support the transition to literacy which in turn 

increases a child’s vocabulary.   

- Two key oral language developments during a child’s school years are an 

understanding of figurative language such as metaphors, idioms and 

proverbs, and the increased ability to share experiences through narratives.   
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What is a Language Disorder?   

A language disorder is defined by ASHA (ASHA, 1993) as follows: 

Impaired comprehension and/or use of spoken, written and/or other symbol systems. 

The disorder may involve (1) the form of language (phonology, morphology, syntax), 

(2) the content of language (semantics), and/or (3) the function of language in 

communication (pragmatics) in any combination.  

This definition highlights the three major aspects of language already discussed 

(form, content and use), as well as the broad separation of language skills into expressive 

(productive) and receptive (comprehension) components.  The term ‘disorder’ suggests a 

level of deviation from the ‘normal’ language ability expected for a child’s age (Paul & 

Norbury, 2017).  There is no clear cut-off, however, between language impairment and the 

normal variation of language ability (Bishop et al., 2016).   

Diagnostic criteria for language disorders appear in the two main diagnostic manuals 

of the Western world: the DSM-5 (American Psychiatric Association, 2013), and the 

International Statistical Classification of Diseases and Related Health Problems, 10th edition 

(ICD-10) (World Health Organisation [WHO], 1992).  The DSM-5 contains two relevant 

diagnoses: language disorder and social (pragmatic) communication disorder.  The ICD-10 

also contains two relevant diagnoses: expressive language disorder and receptive language 

disorder.    

A holistic approach is emphasised by the DSM-5 and ICD-10 in determining whether 

a person has a language disorder or not.  Diagnosis is made on the basis of an assessment 

involving consideration of the individual’s history, direct clinical observation in different 

contexts, and scores from standardised tests of language ability (American Psychiatric 

Association, 2013).  Standardised tests enable comparison of a particular individual’s 

language abilities against the average abilities of his or her peer group (Paul & Norbury, 

2017).  ‘Normal’ abilities are often considered to be those within two standard deviations of 
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the mean (Paul & Norbury, 2017).  Tests scores must be considered, however, in context of 

the individual.  The DSM-5 criteria not only requires that language abilities are substantially 

and quantifiably below those expected for age, but that they also result in functional 

limitations (American Psychiatric Association, 2013).  These limitations may be evident in 

effective communication, social participation, academic achievement, and occupational 

performance.   

In distinguishing between ‘normal’ and impaired language, it is also important to be 

aware of language delay.  Language delay usually refers to a delay in expressive language 

development (Rescorla & Lee, 2000).  Such children are referred to in the literature as “late-

talkers” (Rescorla & Lee, 2000).  Research shows that approximately 20% of two year olds 

have delayed expressive language, but that most have normal language abilities by the age of 

five or six (Paul, 1996; Rescorla & Lee, 2000; Whitehurst & Fischel, 1994).  There is only a 

small proportion of late talkers who will be later diagnosed with a language disorder.  

Moreover, not all children with a language disorder will have been late in talking. 

Neither the DSM-5 nor ICD-10 criteria refer to aetiology of language disorders, 

however, both sets of diagnoses apply to developmental and not acquired language 

impairment (Beitchman & Brownlie, 2012).  In practice, it is often considered more 

important to understand a child’s overall language profile (and where support may be 

needed) rather than understand the cause of any difficulties they are experiencing (Beitchman 

& Brownlie, 2012).   

The Aetiology of Language Disorders 

Language disorders have typically been grouped into two categories: those whose 

cause is known and those whose cause is unknown (Law, Garrett, & Nye, 2003).  Causes are 

considered ‘known’ when the language disorder is secondary to another condition (Law et 

al., 2003).  This includes intellectual disability; disorders of genetic origin such as Down 

syndrome, Williams syndrome and Fragile X syndrome; sensory impairment such as visual 
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or hearing loss; acquired neurological disorders such as traumatic brain injury; and diagnoses 

such as Autistic Spectrum Disorder (ASD) or Fetal Alcohol Spectrum Disorder (FASD).  

Causes are ‘unknown’ where the language disorder cannot be accounted for by any other 

condition (Law et al., 2003).  Developmental Language Disorder (DLD) is the term now used 

for language disorders with unknown causes (Bishop et al., 2016).     

 Language disorders that are not accounted for by any other condition are considered 

to be largely the result of biological factors.  Bishop (2002) states that the research shows that 

specific language impairment (an old term for DLD) is primarily genetic, and likely caused 

by the combined effect of multiple genes.  She emphasises that, for the most part, language 

development is immune to all, but the most extreme environmental conditions (Bishop, 

1997).  That is not to say, however, that environmental factors do not influence the 

expression of genes.  Research has shown that parental education (Tomblin, Hardy, & Hein, 

1991), maternal depression (Sohr-Preston & Scaramella, 2006), social disadvantage, abuse 

and neglect (Paul & Norbury, 2017) all influence a child’s language development.   

Social disadvantage is one factor that has considerable impact on a child’s language 

development: whether or not it is considered causative of DLD.  Family socio-economic 

status (SES), for example, has long been associated with language development (Paul & 

Norbury, 2017).  Hart and Risley’s (1995) infamous finding was that children from higher 

SES backgrounds will have been exposed to 30 million more words than children from lower 

SES backgrounds by the age of three.  There is considered to be a clear social gradient for 

language (Gascoigne & Gross, 2017).  It is not social disadvantage per se that impacts 

language development, but rather the impact of social disadvantage on a child’s 

communication environment (Roulstone, Law, Rush, Clegg, & Peters, 2011).  Social 

disadvantage may be associated with fewer opportunities for language including fewer books, 

fewer trips to the library, fewer toys, and less child-directed speech (Roulstone et al., 2011).   
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There is a considerable body of research which indicates that young people in the 

justice system are more likely to have language difficulties than their same age peers 

(Anderson et al., 2016).  This body of literature will be discussed in chapter four.   
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Chapter 4: Language Difficulties in Young People in the Justice System 

A thesis typically begins with a literature review discussing the relevant existing 

research and explaining the rationale for the chosen topic.  In the case of communication 

assistance in NZ, however, there is no existing research.  The research that does exist in NZ 

and internationally is in relation to the over-representation of language difficulties in young 

people, and the need for suitable responses or solutions to this within the criminal justice 

system (Snow, 2019).  Language refers to everyday talking (expressive) and listening 

(receptive/comprehension) skills.  As discussed in chapter three, language is one 

communication process (the others being hearing and speech).  The purpose of this chapter is 

to provide an overview of the research into language difficulties in young people in the 

justice system and its main findings to date, as well as canvass some of the explanations for 

the association between poor language and offending.  The rationale for research into 

communication assistance in the NZ youth justice system is then explained.  

An Overview of the Research 

A frequently quoted statistic is that at least 60% of young people in the justice system 

have language difficulties (Hughes et al., 2012; Kedge, 2014).  The prevalence rates differ, 

however, depending on the location of the research and how it was conducted.  This includes 

the age and gender of participants, their location (community or custodial setting), the 

language measures used, any criteria/cut-off for diagnosis and the country in which the 

research was conducted.  What is consistent, however, is that young people in the justice 

system score poorly on language measures, score more poorly than non-offending 

comparison groups and are more likely to meet diagnostic criteria for a language disorder 

than the general population (Anderson et al., 2016).  Estimates of the prevalence of language 

disorder in the general population vary, but tend to be around 5%-7% (Law, Boyle, Harris, 

Harkness, & Nye, 2000; Tomblin et al., 1997).  Studies have consistently found that these 
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language difficulties are likely to go undetected and untreated (Snow & Powell, 2004; Snow 

& Powell, 2012).  This is partly because young people become skilled at masking their 

difficulties and partly because language difficulties are difficult to identify and may instead 

present as laziness, rudeness or bad behaviour.  

There has been a growing body of research in the United Kingdom (UK), Australia, 

and United States (US) that has produced the consistent findings referred to above (Anderson 

et al., 2016).  In the UK, for example, Bryan, Freer, & Furlong (2007) found that within a 

custodial sample of young offenders (n = 58; 15–18 years; 100% male), 66%-90% scored 

below average on the subtests utilised.  Gregory & Bryan (2011) found that 65% of a 

community based sample (n = 72; 11–18 years; 16% female) had impaired language (as 

defined by a standard score of 1 SD below the mean).  These findings are consistent with the 

findings of Snow and colleagues in Australia (Humber & Snow, 2001; Snow & Powell, 2004; 

Snow & Powell, 2005; Snow & Powell, 2008; Snow & Powell, 2011; Snow & Powell, 2012).  

Humber & Snow (2001) found significant differences between a community based sample of 

young people who had offended (n = 15; 13–21 years; 100% male) and a comparison group 

on all of the language abilities measured.  Snow and Powell (2011) found that 46% of a 

custodial based sample (n = 100; 17–21 years; 100% male) had a language disorder (as 

defined by a standard score below 2 SD below the mean).   

Research in the US has produced similar findings (Blanton & Dagenais, 2007; Davis, 

Sanger, & Morris-Friehe, 1991; Sanger, Hux, & Belau, 1997; Sanger, Moore-Brown, 

Magnuson, & Svoboda, 2001).  Davis et al. (1991), for example, found significant 

differences in language scores between a custodial sample of young people who had offended 

(n = 24; 14–18 years; 100% male) and a non-offending comparison sample (n = 24).  

Moreover, 38% of the offending sample versus 4% of the non-offending sample had 

language disorders (as defined by a 1.5 SD discrepancy between language test scores and full 

scale intelligence quotient). 
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There are only a handful of NZ studies in this area, however, the findings are 

consistent with the suggestion that there is an over-representation of language difficulties in 

the youth offending population.  Moffitt and Silva (1988), for example, found that 

‘delinquent’ boys (identified by self, parent and teacher reports) scored more poorly on 

language based neuropsychological tests than their non-‘delinquent’ peers.  Rucklidge, 

McLean and Bateup (2013) found that 65% of a sample of young people in prison (n = 44; 

16–19 years; 100% male) scored 1 SD or more below the normative mean on the language 

tests of the Wechsler Individual Achievement Test–II.  Lount et al. (2017) found that 64% of 

a custodial sample met the study’s criteria for language disorder (n = 33; 14–18 years; 100% 

male) compared with 10% of a control group (n = 39; 14–18 years; 100% male).   

What lacks clarity in the research to date, however, is the exact nature of the language 

difficulties most often experienced by young people in the justice system.  There are some 

general trends emerging in the literature, but these findings have not been consistent 

(Anderson et al., 2016).  There is some indication that young people in the justice system 

score more poorly on tests of receptive (comprehension) language skills than tests of 

expressive (production) language skills (Blanton & Dagenais, 2007; Bryan, 2004; Bryan et 

al., 2007; Gregory & Bryan, 2011; Humber & Snow, 2001).  There is also some indication of 

general deficits in all pragmatic language skills (Humber & Snow, 2001; Sanger et al., 1997; 

Snow & Powell, 2008).  Studies have also suggested a particular difficulty with 

understanding abstract language (Humber & Snow, 2001; Sanger et al., 1997; Snow & 

Powell, 2004; Snow & Powell, 2008; Snow & Powell, 2011) and with producing narratives 

(Humber & Snow, 2001; Snow & Powell, 2005; Snow & Powell, 2008).  There is 

furthermore some indication that severity and type of offending behaviour is associated with 

severity of language impairment among young people in custody (Snow & Powell, 2011; 

Wolff, Waber, Bauermeister, Cohen, & Ferber, 1982).   
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It is noted that most of the research into the language difficulties of young people in 

the justice system has focused on young males (Anderson et al., 2016).  This may be due, in 

part, to the fact that more young males offend than young females (Sanger et al., 1997).  

There is limited evidence to suggest that the prevalence and nature of language difficulties 

may differ in young females in the justice system (Sanger et al., 1997; Sanger, Hux, & 

Ritzman, 1999).   

Explaining the Link between Language Difficulties and Offending 

It is now well-established that language difficulties are over-represented in young 

people in the justice system (Anderson et al., 2016).  The connection between language 

difficulties and offending, however, is complex, multifactorial and not fully understood.  As 

aptly stated by Principal Youth Court Judge John Walker, offending is a “complex problem 

bred of complex circumstances” (Walker, 2017).  It is not clear whether language difficulties 

lead to antisocial behaviour or vice versa; or whether other factors contribute to the 

development of both.  Not all young people with language difficulties offend; nor do all 

young people in the justice system have language difficulties.  A summary of the ways in 

which language difficulties may exacerbate a young person’s risk of offending is presented 

below.  

Impact on social development. The first way language difficulties may increase risk 

of offending is through their negative impact on a child’s social development.  Language 

difficulties have a profound impact on a child’s ability to interact and form positive 

relationships with others (Brinton & Fujiki, 2005; Gallagher, 1993; Gertner, Rice, & Hadley, 

1994).  They are likely to find it difficult to enter conversations or games, understand other’s 

perspectives and emotions, negotiate with peers, be cooperative and resolve conflict.  

Gertner, Rice, and Hadley (1994) found that language-impaired children were less likely to 

be identified by pre-schoolers as preferred playmates than children with typically developing 

language.  Negative social interactions further compound existing language difficulties.  It is 
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through friendships that a child practises and learns the skills needed to be a successful 

communication partner (Brinton & Fujiki, 2005).  Language-impaired children may be 

rejected or even ridiculed as a result of how they behave (Cross, 2011).  Peer rejection is 

likely to start in pre-school and continue throughout a child’s life.  Peer rejection puts a child 

at risk of forming friendships with antisocial peers.  Antisocial peers have been found to be 

particularly influential in young people’s engagement in crime (Fergusson, Swain-Campbell, 

& Horwood, 2002). 

Impact on education. The second way language difficulties may increase risk of 

offending is through their negative impact on a child’s education.  School is likely to be 

experienced as difficult and unrewarding for the language impaired child (Cross, 2011).  

Most classroom teaching is done orally.  It can be considerably difficult for language 

impaired children to understand lessons, instructions and participate in class in the manner 

teachers expect (Cross, 2011).  Teachers may view such students as uncooperative, 

disobedient or oppositional when they have not understood requests made of them or 

instructions (Cross, 2011).  Furthermore, strong spoken language skills are needed to learn 

how to read and write: skills that are critical to academic success (Catts & Hogan, 2003; 

Dockrell, Lindsay, & Connelly, 2009).   

Academic difficulties at school can precipitate the development of behavioural 

problems. Teachers may inadvertently view language impaired children as ‘too difficult’ or 

‘troublemakers’ and gradually abandon their attempts to understand and work with them 

(Carr, Taylor, & Robinson, 1991).  A meta-analysis conducted by Maguin and Loeber (1996) 

found that low school achievement predicts ‘delinquency’.  They found that academic 

problems often lead to behavioural problems, which in turn can lead to drop-out, suspension 

or expulsion.  This cycle has been rather bleakly termed the ‘school to prison pipeline’, with 

statistics showing that the majority of students who are excluded from school end up in youth 

justice residences and then prison (Christle, Jolivette, & Nelson, 2005). 
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Impact on cognitive development. The third way language difficulties may increase 

risk of offending is through their negative impact on a child’s cognitive development and 

ability to self-regulate their feelings and behaviours.  Gottfredson and Hirschi’s (1990) 

general theory of crime postulates that an absence of self-control/self-regulation is the main 

factor underlying criminal behaviour.  Language is key to the development of self-regulation 

(Vygotsky, 1962).  The ability to self-regulate is considered to be linked to the process of 

speech internalisation.  According to Vygotsky (1962), behaviours and emotions are at first 

regulated by the speech of parents and caregivers.  Parents, for example, set limits on 

acceptable behaviour and may provide comfort or suggestions for emotional regulation.  It is 

during the preschool years that children begin to take-over this role for themselves.  They 

will talk aloud to guide, plan and monitor their activity.  This self-talk is eventually 

internalised as thought around the age of 6 or 7 (Vygotsky, 1962).   Language difficulties 

may disrupt this process and instead lead to poor regulation, emotional and behavioural 

outbursts and impulsive behaviours.   

The Gaps in the Literature 

While there is now considerable evidence of the over-representation of language 

difficulties in the youth offending population, there is a paucity of research on possible 

solutions or responses (Snow, 2019).  The suggested response is often to include speech-

language therapy as a core discipline within youth justice (Kippin et al, 2018; Snow, 2019), 

as is increasingly occurring in the UK and US.  If considered a core discipline, SLTs then 

have the potential to offer a range of interventions to young people in the justice system.  A 

report by the UK Royal College of SLTs summarises what such interventions could entail 

including teaching young people specific vocabulary related to youth justice, teaching young 

people strategies to utilise when they encounter difficulties, helping to modify written 

material, and training staff (Coles, Gillett, Murray, & Turner, 2017).  Only a handful of 

studies, however, have evaluated SLT interventions in youth justice settings or processes 
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(Bryan & Gregory, 2013; Gregory & Bryan, 2011; Snow & Woodward, 2016).  The results 

from these three studies has been positive.  Gregory and Bryan (2011), for example, screened 

72 young people for speech, language and communication needs who were sentenced to a 

non-custodial rehabilitation programme.  Where difficulties were indicated, a full assessment 

was conducted and an individually tailored communication plan was developed by an SLT.  

The SLT was involved in delivering the plan, alongside the youth worker.  At the end of the 

programme, the initial screen and assessment were repeated.  A total of 75% of the young 

people who were reassessed made improvements in all areas of communication targeted.    

At present, there are no SLTs employed in youth justice settings in NZ (McKee, 

2018).  SLTs, however, have become part of youth justice processes as communication 

assistants.  At the time this research commenced, there was only one article on 

communication assistance in the NZ youth justice system (Kedge & McCann, 2016) and that 

was an “opinion piece” rather than a peer-reviewed academic article.  The article focused on 

a hypothetical young person called “Tama” and gave examples of how his communication 

needs could be addressed at an FGC, in court and outside of youth justice.  International and 

NZ based research on the over-prevalence of communication difficulties in the youth 

offending population supports the provision of communication assistance in youth justice 

processes.  However, the role they occupy and the work they undertake has not been subject 

to any formal evaluation.  It is the gap that the current research aims to fill. 
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Chapter 5: What is Communication Assistance? 

Preamble  

This chapter is a response to the research question, “What is communication 

assistance in the NZ youth justice system?” and was published as an article in Psychiatry, 

Psychology and the Law (Howard, McCann, & Dudley, 2020c).   

It was not until the research was underway, that I began to realise that communication 

assistance was not a widely understood term or concept.  My husband questioned why I 

launched into an elaborate explanation of communication assistance whenever I was asked 

about my doctoral research at social occasions.  “Why can’t you just say you’re evaluating 

communication assistance in the youth justice system?” he would ask.  To which I would 

reply that no-one would understand what that meant.  He was perplexed as he assumed that 

everyone knew as much about communication assistance as he now did.  I knew that further 

explanation was necessary in social situations, but came to realise that within the justice 

system, communication assistance was not well understood either.  It became apparent that a 

description of communication assistance would need to be an output of my doctoral research, 

because such a description did not exist elsewhere at the time my research commenced.  

There now exists a detailed explanation of communication assistance, but this is in an online 

resource entitled Benchmark (www.benchmark.org.nz) and has less of a focus on the youth 

jurisdiction.   

This chapter includes an overview of the history and evolution of communication 

assistance in NZ.  Early in my doctoral research journey, I became interested in 

communication assistance as a bottom-up and not top-down government initiative.  I was 

interested in the speed at which communication assistance was developing as a bottom-up 

initiative driven by professionals with an interest in this area and with knowledge of the 

intermediary system in England and Wales.  I was especially interested given that my 

supervisor had shared with me a 2013 Cabinet paper announcing the NZ government’s 

http://www.benchmark.org.nz/
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decision to rescind a previous decision to introduce intermediaries for child witnesses 

(Cabinet Social Policy Committee, 2013).  This juxtaposition between the government’s 

position and the emerging practice on the ground intrigued me.  As an ex-lawyer and 

someone with a longstanding interest in law and policy, I was curious to find out more.  I 

contacted Professor Jane Kelsey in the Faculty of Law at the University of Auckland.  I had 

been a student in Jane’s Law and Policy Honours’ stream and knew of her skill and expertise 

in working out the policy journey behind government decisions.  Jane helped me to word a 

request under the Official Information Act 1982 to the Department of the Prime Minister and 

Cabinet.  This request was transferred to the Ministry of Justice who eventually sent me 75 

documents, including internal documents, external advice and policy papers.  Only a small 

summary of that policy journey is contained in this chapter. 

Psychiatry, Psychology and the Law is the professional journal of the Australia and 

New Zealand Association of Psychiatry, Psychology and the Law.  It has wide and diverse 

readership of professionals working in the areas, or intersections, of psychiatry, psychology 

and the law.  We chose to submit this chapter to a multidisciplinary journal to help increase 

awareness of communication assistance and its potential application in justice settings.  We 

chose an Australasian journal as this was a NZ based study that is likely to be of interest to 

professionals in Australia, where intermediaries exist (or are being considered) in a number 

of states.  

The documents related to ethics and research approval for study two (with 

professionals) are contained in Appendices B to J.  It is noted that psychologists employed by 

a District Health Board were interviewed as part of this study.  Approval was sought from the 

District Health Board by email for these to proceed.  Similarly, email approval was sought 

from the Court Registrar’s manager to them to be a participant in the study.  These approvals 

are not included in the appendices to maintain participant confidentiality. 
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Introduction 

‘Communication assistance’ is a term that derives from legislation in NZ and is now 

being used to describe a new role in the justice system: that of the communication assistant 

(R v Aitchison [2017] NZHC 3222).  This role is modelled on the England and Wales 

intermediary and in essence is one on one specialist support to help communication impaired 

witnesses and defendants understand and communicate in justice processes (Henderson, 

2016).  Northern Ireland and more recently, New South Wales (NSW), Australia have also 

introduced intermediary schemes based on the England and Wales model (see Cooper & 

Mattison, 2017 for a review).  At the time of writing, an intermediary pilot programme was 

also underway in Victoria, Australia (Magistrates’ Court Victoria, 2018).  The England and 

Wales model has been written about extensively over the last 15 years (Henderson, 2015; 

O'Mahony, 2009; Plotnikoff & Woolfson, 2006; Plotnikoff & Woolfson, 2015; Victims' 

Commissioner for England and Wales, 2018).  By contrast, the evolution and substance of 

the system that has developed in NZ has received very little attention.  The current system in 

NZ has not been a top-down, government led initiative, but an organic evolution led by 

professionals who work in criminal justice and who have knowledge of the England and 

Wales intermediary model.  The study presented here aims to offer a description of 

communication assistance in the NZ youth justice system.  Anecdotal evidence suggests that 

this is an area in which communication assistance has particularly flourished in recent years.   

The policy backdrop to communication assistance in New Zealand. Over the last 

25 years, policy discussions in NZ have waxed and waned in relation to the possible 

introduction of witness intermediaries (Davies, Hanna, Henderson, & Hand, 2011; Hanna, 

Davies, Henderson, Crothers, & Rotherham, 2010; Ministry of Justice, 2010; NZ Law 

Commission, 1996; NZ Law Commission 2012).  Concern has long existed both in NZ and 

abroad about the vulnerability and treatment of witnesses, especially child witnesses, and any 
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factors which may impact the quality of their evidence (Davies & Seymour, 1998; Hanna et 

al., 2010; Home Office, 1998; Zajac, Gross, & Hayne, 2003).   

A much narrower role than that of the England and Wales intermediary once existed 

in NZ pursuant to section 23E(4) of the Evidence Act 1908.  Section 23E(4) permitted 

questions to be put to certain witnesses through an approved person.  Eligible witnesses were 

children or those who were “mentally handicapped” and giving evidence from outside the 

court by closed circuit television or from behind a screen in cases of alleged sexual offences.  

In 1996, the NZ Law Commission proposed expanding the role of the section 23E(4) 

intermediary as part of a much wider review of evidence law in NZ (NZ Law Commission, 

1996).  The proposal received overwhelming support from community groups and relevant 

government agencies, but it was never included in the Law Commission’s eventual draft 

Evidence Code (which later became the Evidence Act 2006) (NZ Law Commission, 1999a, 

1999b).  The Law Commission did not proceed with the proposal on the basis of divided 

opinion within the legal profession.  Many lawyers suggested that proper training could 

instead enable lawyers and judges to communicate effectively with witnesses (NZ Law 

Commission, 1999b).  The Law Commission also referred to “critical studies” from the 

United States that did not support it (NZ Law Commission, 1999b, p.101).  Discussion abated 

for the next 10 years until the release of a research report which was highly critical of the 

treatment of child witnesses in the NZ criminal justice system (Hanna et al., 2010).  The 

report found that children faced inappropriate questioning and were frequently being cross-

examined in ways that were forensically unsafe.  It further noted that many inappropriate 

questions were not being challenged by the judiciary.   

In 2011, the then Minister of Justice announced that witness intermediaries would be 

phased in over a two year period following legislative enactment (Power, 2011).  In 2013, 

this decision was rescinded under a new Minister of Justice (Cabinet Social Policy 

Committee, 2013).  It was considered that intermediaries were more suitable for an 



44 

inquisitorial system, that the defendant’s right to cross examine witnesses for the prosecution 

could be adversely impacted, that there may not be enough suitably qualified people to fill 

the role, and that there was no framework to support it (Cabinet Social Policy Committee, 

2013).   

In 2019, witness intermediaries were once again a topic of governmental level 

discussions (Ministry of Justice, 2019b).  This is because since 2012, intermediaries or 

communication assistants have nonetheless become part of the criminal justice system, driven 

by the initiative of professionals and utilising existing legislative provisions that were drafted 

widely enough to allow their inclusion (this will be explained below).  In 2019, an evaluation 

report of a sexual violence pilot court that utilised communication assistance was released 

(Ministry of Justice, 2019b).  This led to a Ministry of Justice announcement that legislative 

changes to communication assistance and the development of training and quality 

frameworks would follow (Ministry of Justice, 2019c).   

Communication assistance and the Evidence Act 2006. Both witness and defendant 

intermediaries have become a feature of the NZ criminal justice system by virtue of existing 

legislative provisions for ‘communication assistance’ in the Evidence Act 2006 (Henderson, 

2016).  These sections were originally intended to narrowly provide interpretation for non-

English speakers, and assistance for individuals with a speech impairment or hearing loss 

(NZ Law Commission, 1999b).  The Law Commission was clear that these provisions did not 

extend to include the function of intermediaries which were provided for in other 

jurisdictions (NZ Law Commission, 1999b).  At the same time, however, they acknowledged 

that the definition of communication assistance was “sufficiently general to encompass 

current and future forms of assistance appropriate to all communication needs” (NZ Law 

Commission, 1999b, p.5).   

Communication assistance is broadly defined in section 4 of the Evidence Act as oral 

or written interpretation of a language, written assistance, technological assistance, and any 
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other assistance that enables or facilitates communication.  Sections 4, 80 and 81 of the 

Evidence Act govern who may be eligible for communication assistance.  A witness or 

defendant is eligible for communication assistance if they do not have sufficient proficiency 

in English or have a communication disability.  Communication disability is not defined by 

the Evidence Act.  A lack of proficiency in English or the existence of a communication 

disability must then give rise to an inability to give evidence sufficiently without needing 

assistance; or in the case of the defendant, an inability to understand the proceedings 

sufficiently if assistance is not provided.  What amounts to sufficient ability to give evidence 

and/or understand proceedings is left to the judge’s discretion based on the circumstances of 

the particular case (NZ Law Commission, 1999b).  There is now a small, but growing body 

of case law pertaining to these legislative provisions (see Henderson & Bonetti, 2018 for an 

overview).   

The first NZ court case to utilise an England and Wales style intermediary or 

communication assistant via the provisions of the Act was R v Hetherington [2015] NZCA 

248 (the original trial decision being in the Kaikohe District Court in 2012 per MacDonald J).  

The use of communication assistance for vulnerable witnesses has grown since this time, 

although it is still considered “rather novel” (R v Aitchison [2017] NZHC 3222 at [1]).  The 

need to consider communication assistance for witnesses was included in best practice 

guidelines for a sexual violence pilot court that was set up in two NZ District Courts in 

December 2016 (Ministry of Justice, 2019c).  In 2019, the Solicitor-General’s guidelines for 

prosecuting sexual violence were redrafted to include guidance on using communication 

assistance in the adult jurisdiction in sexual violence cases (Crown Law, 2019).  At the time 

of writing, the government had announced that “training and quality frameworks” for 

communication assistance in sexual violence cases would be developed (Ministry of Justice, 

2019b).   
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Communication assistance for defendants. Communication assistance has also 

been utilised for defendants in both the NZ adult and youth jurisdiction.  While there have 

been waxing and waning policy discussions about witness intermediaries over the past 25 

years, defendant intermediaries have not been a topic for government level discussions.  

Similarly, in England and Wales, it could be said that defendant intermediaries have been 

viewed as less of a priority.  In England and Wales, there exists a regulated statutory system 

for witness intermediaries and an unregulated, ad hoc system for defendant intermediaries 

(Cooper & Wurzel, 2013; Hoyano & Rafferty, 2017).  There is no statutory power for the 

court in England and Wales to appoint an intermediary, but it may do so utilising its inherent 

powers (C v Sevenoaks [2009] EWHC 3008 (Admin)).  There is a strong push, however, for 

these inherent powers to be “rarely” exercised and if so, to be limited to the giving of 

evidence and not for the duration of trial (Criminal Practice Directions 2015, 3F).  This is 

regardless of the age of the defendant.    

Current study. The first author set out to evaluate communication assistance for 

young people in the NZ youth justice system as the main focus of her doctoral thesis in 

Clinical Psychology.  It soon became clear, however, that any such evaluation would need to 

start with at least some shared understanding of the work being evaluated.  The current study 

aimed therefore to provide a description of communication assistance and what it has 

involved for young people in the justice system in the NZ youth justice system to date.  The 

evaluation of communication assistance in the NZ youth justice system is written about 

elsewhere (Howard, McCann, & Dudley, 2019; Howard, McCann, & Dudley, 2020b; 

chapters seven and eight of this thesis). 

Method 

Ethics and research approval. Ethics approval for this study was obtained from the 

University of Auckland Human Participants Ethics Committee (reference number 019002).  

Research approval was obtained from the research access committees of those agencies 
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responsible for employing and supervising social workers, youth justice co-ordinators, and 

members of the judiciary in NZ.    

Participants and recruitment. Participants were 28 professionals who had either 

worked as or with a communication assistant and a young person(s) (age 10-17) in justice 

processes.  The sample comprised lawyers (n = 5), judges (n = 5), police (n = 4), 

communication assistants (n = 4), psychologists (n = 2), social workers (n = 3), lay advocates 

(n = 2), youth justice co-ordinators (n = 2) and a court registrar (n = 1).   Professionals were 

recruited by way of advertisement, word of mouth and snowballing.  Advertisements were 

sent to key agencies who employ youth justice professionals and were also posted in justice 

related newsletters and publications.  Professionals were recruited from a large metropolitan 

area and also from smaller regions across the North Island of NZ.  It was considered that 28 

participants provided sufficient data to reach saturation: the point at which additional data 

fails to generate new information (Morse, 1995; Sandelowski, 1995).  Communication 

assistance is a relatively narrow and specific topic and 28 in depth interviews generated 

enough data to tell a rich story.  To preserve the anonymity of participants, the only 

demographic reported is their occupation.  Multiple quotes from the same occupation are 

therefore not necessarily multiple quotes from the same participant.   

Data collection. Each participant was interviewed about their experience of working 

with or being a communication assistant.  The interviews were semi-structured, allowing for 

flexibility to discuss any unanticipated and related issues that arose.  The interviews ranged 

in duration from 18 to 93 minutes, and took place either at the interviewee’s place of work or 

a suitable private location nearby.  The initial intention of the research was to evaluate 

communication assistance for young people in the NZ justice system, rather than provide a 

description of what it involved.  The interview questions that were prepared reflected this and 

focused on the professional’s opinion of what worked well, what did not work well and what 

they consider could have been done differently (for example, “Can you explain the impact of 
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the assistance on the overall process?”).  In addition, questions were asked about their general 

views of the communication assistant role (for example, “If it was in your power to make 

changes to the role of the communication assistant, what changes would you make and 

why?”).  In answering these questions, participants inevitably spoke about and described 

what the communication assistance involved and these descriptions are the focus of the 

current article.  The interview format and questions were first piloted on a lawyer who had 

worked with a communication assistant and an adult defendant.  No changes were made as a 

result of the pilot interview.   

Data analysis. The audio-recorded interviews were transcribed (intelligent verbatim) 

by the first author and a professional transcriber (who had signed a confidentiality 

agreement).  Word files of participants’ transcripts were anonymised and imported into a 

qualitative software package, NVivo (version 11, 2015, QSR International Pty Ltd).  A 

thematic analysis utilising Braun and Clarke’s (2006) six stage approach was conducted.  

This involved becoming familiar with the data; assigning extracts of relevance a code or 

label; working from these codes to identify broader patterns or themes; reviewing them to 

ensure that they told a coherent story; naming the themes; and weaving together the analysis 

and data extracts.   

Reflexivity. Throughout the interview and data analysis process, the first author was 

aware that she arrived at this research with a pre-conceived notion of communication 

assistance.  This pre-conceived idea came from knowledge of intermediaries’ work in 

England and Wales, and knowledge of the second author’s work in NZ.  The second author is 

a communication assistant.  The first author has strived therefore to suspend any 

preconceived notions and focus instead on the participants and their descriptions of 

communication assistance.  Verbatim quotes are used throughout the article to connect the 

narrative told by the first author with what the participants actually said.   
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Results 

Analysis of the 28 interview transcripts provided a rich description of what 

communication assistance has involved for young people in the NZ justice system to date.  

Communication assistance was seen as help for an identified young person who has 

particular communication needs to participate in justice processes.  It was also viewed as help 

to make youth-friendly communication a priority in the justice system.  The themes and sub-

themes discussed below relate to this individual and systemic focus.  Theme one is entitled 

“Making all of the talking and listening easier for this young person”.  The six sub-themes 

under this theme describe how communication assistants work with an individual young 

person to make the talking and listening easier for them.  Theme two is entitled “Making 

communication a focus of youth justice”.  The three sub-themes under this theme describe 

how communication assistants work at a systemic level to encourage and foster change.  

Direct quotes from the data are used for the name of some sub-themes.  The use of direct 

quotes in this manner is discussed in Braun and Clarke (2013).  They explain the theme or 

sub-theme name signalling both the content of the theme/sub-theme and the researcher’s 

analytic take on it.  They state, that “sometimes a direct quote from the data can capture this 

perfectly because it provides an immediate and vivid sense of what the theme is about, while 

staying close to the participants’ language and concepts” (Braun & Clarke, 2013, p.258).   

One of the hallmark features of communication assistance, described by participants, 

was that it breaks down complex information into something simple and easy to follow.  This 

is often done with the use of visual aids such as diagrams, pictures or maps.  In keeping with 

the nature of communication assistance, the themes and sub-themes which will be discussed 

in some detail are summarised using visuals in figure 2 below.  The results will be followed 

by a separate, but brief discussion section. 
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Figure 2. Visual representation of the two themes and seven sub-themes.  
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Theme one: Making all the talking easier for this young person. The professionals 

interviewed conceptualised communication assistance as a form of specialist support for an 

identified young person who had particular communication needs and who would otherwise 

struggle to participate in youth justice processes.   

Communication assistance was seen as a means of helping the identified young 

person to understand and express themselves in meetings with their lawyer, in FGCs and in 

court.  Most professionals acknowledged that youth justice processes use highly complex 

language and that the system was complex.  As one communication assistant stated, it’s a 

process “with its own vocabulary and own weird ways”.  They further acknowledged that 

most young people struggle to participate as a result. 

…it’s really been obvious for years that a lot of the times these kids with the lack of 

understanding were just sitting there nodding their heads or not even listening and 

not participating in stuff that was going to be affecting them in a big way (Police). 

Communication assistance was discussed as individual help for those young people 

who might struggle the most.   

The information gathered to date suggests that there’s probably a relatively small 

number at the very top end who would require the involvement of a communication 

assistant in the courtroom in order to be able to participate properly (judge). 

Sub-theme: Working out how well they talk and listen. The four communication 

assistants who were interviewed emphasised that the assessment and report process was 

integral to their role and marked the start of their work with a young person.  They explained 

that their involvement with a young person begins with a referral and that this referral usually 

comes from the young person’s lawyer, social worker or the court.  The communication 

assistant then meets with the young person to assess their communication profile and ability 

to function in the justice system.  This involves determining an individual’s communication 

strengths and weaknesses, as well as what strategies or tools might help their communication 

in various justice contexts: 
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It’s having an assessment that points out, ‘this is how I function as a talker’, ‘this is 

how I function as a listener’ and ‘this is what I need people to do in order to help me 

interact and help me to understand’ (communication assistant). 

There is no set structure for this assessment that usually takes up to two hours.  

Communication assistant participants stated that they drew on their specialist knowledge and 

training as SLTs to conduct the assessment, and that they assessed expressive and receptive 

language skills, as well as specific knowledge and skills required in justice settings: 

…do a range of tasks to assess both their understanding of language and expressive 

language skills, and also looking at some of the skills that are required for the legal 

context. So things like legal vocabulary, do they understand what bail, custody, 

remand, those types of words mean?  Do they understand time concepts?  So when 

they’re being asked questions about ‘on whatever date, what were you doing?’ Do 

they understand that?  Do they understand what things like 24/7 mean, if that’s their 

bail conditions? (communication assistant). 

The communication assistant participants emphasised that the assessment was not 

diagnostic and contained a mix of formal standardised and informal measures: 

So I have a list of things I need to find out whether they can do or not and I’ve got a 

range of different tools and resources I use.  Some of those have come from 

standardised tools, but some of them are just things like, I’ve got a piece of the 

Herald newspaper which I’ll see if they can read and can they do things like find 

paragraph three in column two, so I’m trying to see can they orientate themselves to 

the types of evidence they might have to deal with (communication assistant). 

In addition to determining an individual’s communication abilities, the assessment 

process was described as an opportunity to ascertain what strategies or tools might help the 

young person’s communication in the justice system:  

So if I find that, oh you know, they really can’t listen for toffee when it comes to 

listening to a paragraph and making sense of it, if I write down keywords while 

they’re listening, does that mean they can pay attention?  Does that mean that then at 

the end of it, they’ve got a better idea of what was said?  If I give them a print out of 

that information and they can read along as they’re listening, does that enable them 

to cope better with that information? (communication assistant). 

Communication assistants further stated that building a relationship with the young 

person during the assessment was key, that they would always have someone else in the room 

with the young person while conducting the assessment, and did not talk about the details of 
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the criminal charges in order to maintain their position of an impartial and neutral party to 

any court proceedings.   

The communication assistants explained that the findings of an assessment with a 

young person are then summarised in a report.  If the young person is to appear in court, it is 

on the basis of this report that the judge decides whether or not a communication assistant 

needs to be appointed or not.   

Some communication assistants described how they presented the findings of their 

assessment in the form of a ‘communication passport’: a page of the report that could be later 

used as a stand-alone document to be given to anyone else who may work with the young 

person within or outside the justice system. 

Sub-theme: Working together. Participants spoke about the importance of working 

together before the FGC or court proceeding of which the young person was to be a part.  

They explained the need to ascertain which of the communication assistant’s 

recommendations would be implemented and how.  A pre-FGC meeting was referred to by 

some as a professionals’ meeting.  A pre-court meeting was referred to as a ground rules 

hearing (this is a term that originates from England and Wales and refers to a pre-trial 

directions hearing where directions for the appropriate questioning and treatment of a witness 

or defendant are made).  In describing a professionals’ meeting, one lay advocate stated:    

…there was a lot of preparation done before that in terms of professional meetings 

and going through how a PowerPoint slide projection would work and how best to 

conduct that through a family group conference… [the communication assistant] had 

asked for feedback on the slides...(lay advocate).  

In describing a ground rules hearing, one communication assistant said:   

So when that’s gone really really well and actually it’s gone really well sometimes in 

the Youth Court, but I’ve also had some experience of some High Court and District 

Court cases with complainants and defendants where everybody has really paid close 

attention and had a lot of discussion about some of the recommendations and then 

have said, ‘actually no, you can’t do that, we’re going to do this instead’ or ‘yes, all 

of that seems very sensible so tell me more about please Ms [name], how is that going 

to pan out in practice?’. So sometimes there is that kind of a process so that at the 
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end of it, I know exactly what I’m going to be allowed to do and not do and so does 

everybody else and there are no surprises (communication assistant).  

The communication assistant went on to explain that she considered a ground rules 

hearing to be particularly important should the young person elect to give evidence and then 

be cross-examined.  She stated that unless a ground rules hearing was held, it was not clear 

what her role would be at trial and that different practices were accepted by different judges.    

Sub-theme: A hell of a lot of post it notes. A hell of a lot of post it notes refers to the 

tools being recommended and then used by communication assistants to compensate for or 

accommodate the communication difficulties identified in the assessment.  Participants 

commented on the simplicity of the tools and tailoring to the needs of the individual: 

It’s like she’s a plumber. She has got a big tool kit and she goes along and sees what 

the job is and just uses the tools that you need for that job (lawyer). 

Participants described the various tools that they had seen being used, with post-it 

notes mentioned by numerous participants, hence the title of this sub-theme.  A youth justice 

co-ordinator, for example, explained how images were used on a PowerPoint presentation to 

help explain the Police Summary of Facts to the young person at an FGC.  He was facing 24 

charges and that involved explaining 19 Police Summary of Facts: 

So [they] prepared a PowerPoint….so instead of ‘Johnny was charged for unlawfully 

takes motor vehicle’…[the communication assistant] used a picture of a car.  So if it 

said in the Summary of Facts, a white Holden, so a copy of the white Holden and 

Johnny just related to it (youth justice co-ordinator). 

Similarly, a police participant described how the Police Summary of Facts was simply 

re-worded in youth-friendly language: 

[The communication assistant] put whatever is on the summary here [on the Power 

Point presentation].  And then .. re-worded it down here.  So one was blue and one 

was red.  So the kid can understand it.  When reading it he goes, ‘see, this is exactly 

the same, but worded differently’ (Police). 

A lawyer described how artists’ models were used to help her client explain to her 

what happened during an alleged assault.  The young person had been charged with 
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intentionally attempting to stab a woman.  Artists’ models are wooden figurines that have 

moveable limbs.   

She had a whole set of those in her bag and she brought those out and when she went 

through those, he was actually able to manipulate the bodies, so he could show where 

she was, where he was and where his arm was (lawyer). 

Another lawyer described how post it notes were used to help the client, who was 

facing a very serious charge, explain his version of events to him: 

So then [the communication assistant]came up with this stroke of genius where 

((laughs)) she got all these post it notes and she just wrote down a detail on each note 

and then put them up and then asked him if that’s what happened and if he said ‘no’ 

you’d just take a note and put it somewhere else.  So I think we started with a piece of 

paper and just tearing up and then we moved up to the post it notes (lawyer). 

Most of the tools referred to were visual means of simplifying communication, 

whether through the use of post it notes, drawings, diagrams, pen and paper, a word 

document on a laptop or an artist model.   

Sub-theme: A talking and listening friendly place. A talking and listening friendly 

place was chosen as a sub-theme name to refer to changes made to the environment to assist 

with communication.  As one communication assistant highlighted, “communication is not 

just our words, it’s everything about the environment as well”.  Such strategies were again 

emphasised by participants as being specific to the young person and their particular needs.  

A number of participants discussed the use of breaks to help maintain the young person’s 

focus: 

We also sat very truncated hours, we would often not go more than 40 minutes at a 

time, we would have extended lunch breaks, the boys had beds in their cells and at 

times they didn’t attend (judge). 

Others discussed changes to the usual layout of the courtroom: 

…we tried a few different ways to set out the court on her advice as well, like …where 

he’d like to sit.  He wanted to see all the exits, so for us that was a consideration 

(court registrar). 

Others referred to the incorporation of objects or activities: 
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…I gave him squishy balls to hold the whole time.  We had to make sure they were 

ones that couldn’t be used as missiles and appropriate to him, that I used in the 

assessment and already observed how he interacted with them.  I also gave him, 

because he was known to graffiti, I chose highlighters versus pens.  So a highlighter 

pen and a pad like this [holds up A4 writing pad] that he could just scribble in and 

draw if he wanted to maintain calm (communication assistant). 

Sub-theme: making sure they get it. Participants emphasised that another key part of 

communication assistance was ensuring that the tools and strategies recommended and then 

used were actually working as intended.  As one judge said, “it was really part of their bread 

and butter function to make sure he understood”.  A lawyer stated:  

… even when you’ve got this pattern that you think works which is the post it notes, 

you’ve still got to try and someway get feedback and make sure that it actually is 

working (lawyer). 

Sub-theme: Working across forums. Participants interviewed also discussed the 

different youth justice processes that had involved communication assistance.  These mainly 

including assisting an identified young person to instruct his or her youth advocate/lawyer, 

and/or assisting with an individual’s communication needs at an FGC or court appearance in 

Youth, District or High Court, and in the crossover courts (courts that cater for young people 

with both Youth Court and Family Court status).  None of the court proceedings discussed 

had involved the young person giving evidence.  Furthermore, there was no discussion of any 

assistance having taken place yet in police processes such as Alternative Action or in 

evidential interviews.   

Participants commented that communication assistance had also played a role at 

different stages of fitness to plead proceedings: 

I don’t know if you know with the reports but there’s often two reports done for fitness 

cases, so me and the other report writer went along to the offices.  There was a youth 

advocate there, there was the communication assistant there and the young person 

and we had to basically conduct our fitness assessment with the aid of the 

communication assistant (psychologist). 

Theme two: Making communication a focus of youth justice. Communication 

assistance was also conceptualised by participants as making communication a focus of youth 
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justice.  This wider systemic focus is about challenging the status quo of how communication 

has traditionally taken place in youth justice processes: orally and through complex written 

forms.   

The communication assistants interviewed appeared to view their work as having a 

strong focus on generating systemic change, rather than just addressing identified 

individuals’ communication needs: 

I guess what I’m hoping to do is that FGC is also a learning place for everyone.  This 

is how you might like to do it.  I’m not going to be at every FGC and you don’t need 

one of me at every FGC. Why not change practice?  That’s the long term plan as well 

(communication assistant). 

Sub-theme: Changing how we do things. Communication assistance was described 

as challenging the status quo of how communication has traditionally taken place in youth 

justice processes by recommending changes to processes in individual cases which may then 

adopted in working with all young people: 

I said to an FGC, ‘well do you have to read that out?’ and I’ve met some who were 

adamant that the Statement of Facts has to be read out in the wording that is it 

written in and then somebody else says ‘well actually no, it doesn’t, there’s no legal 

requirement for that’.  And so then let’s turn the Statement of Facts into something 

that a young person can understand (communication assistant).  

Communication assistants described that the common theme of the changes they 

recommend is to add visual components to information that would typically be conveyed 

orally or in writing.  This includes, for example, Police Summary of Facts, FGC plans, victim 

impact statements, and bail conditions. 

Communication assistants also discussed the recommendations they have made to 

change the process of FGCs and court proceedings, including changes to how people are 

introduced and how seating is organised. 

Sub-theme: Feedback. Communication assistance was also conceptualised as 

affecting systemic change by monitoring and providing feedback to professionals in 
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individual cases, which may affect their future work with other young people.  As one 

communication assistant stated:   

I would hope that our involvement with each lawyer is affecting their practice for 

other clients as well (communication assistant). 

The communication assistants interviewed spoke about monitoring the language used 

by the young people’s communication partners, such as their youth advocate, the social 

worker, judge and so on.  They stated that this was often done through recommendations in 

their reports, through preparatory discussions in professionals’ meetings or ground rules 

hearings and through interjecting in FGCs or court proceedings: 

… nearly always in my recommendations I will recommend that the adults need to 

signpost their communications and what I mean by that and I give them examples: If 

you’re going to talk about the bike, then you need to tell the young person, ‘we are 

now going to talk about the bike and I’m going to be asking Mr James to be giving me 

lots of information about what the bike looked like.  We’ve now finished talking about 

what the bike looked like…’ (communication assistant). 

Sub-theme: Training. Systemic change was also viewed as a desired result of 

upskilling professionals who work with young people.  Some communication assistants, for 

example, discussed how they have been involved in project work with youth justice teams at 

specific state sector sites.  This work has involved reviewing how staff engage and 

communicate with young people.  It has typically included training sessions for staff across a 

period of months and also being available for individual consultations about how to 

communicate with specific young people on their caseloads.  One social worker, for example, 

described the training that took place at the youth justice site where she is employed: 

We worked with them [the communication assistants] for, I think, around, between six 

to 12 months…And we looked at all our processes, all the letters that we use every 

time we communicate with a young person or their families and how we can improve 

or have a simpler way of addressing it…And then we’ve taken their tools and …tried 

to find a friendlier way of approaching it (social worker). 

A communication assistant gave the following examples of some of the tools or skills 

covered in a typical training session with a youth justice teams:  
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…we’ve done things like introducing the idea of easy read.  That’s where you, looking 

at any document or any written text basically and how you could make that easier for 

someone with a communication disorder to understand.  So that would be things like 

simplifying the language used, using pictures to support the ideas, a clearer visual 

structure, so maybe you’re putting it in a flow diagram rather than lots of written text.  

So that would be one concept that we’ve done (communication assistant). 

Comic strip conversations I mentioned before which is a technique where you draw 

the person and the speech bubble or thought bubble and you can get the young person 

to describe what exactly happened, what did they do and write what they said or what 

they were thinking at that time.  It’s a really useful technique to try and get them to 

give a clear sequence of events because people with communication difficulties, it’s 

often quite muddled when they are trying to recount something (communication 

assistant).  

A common sentiment expressed by participants was that the more people are trained, 

the better: 

It’s not about providing someone to help them all the time but actually just educating 

all the youth advocates, the lawyers and the judge and the different professionals. You 

know, police, all working with the young person, actually how to communicate more 

effectively (social worker). 

Discussion 

This is the first qualitative study to describe communication assistance in the NZ 

criminal justice system, with a specific focus on young people.  The authors’ other work in 

this area has found that there is a lack of awareness about communication assistance in the 

NZ youth justice system (Howard et al., 2020b; chapter eight of this thesis).  The authors’ 

hope is that the results of this study will help publicise and increase understanding of this 

emerging new role.  Professionals conceptualised communication assistance as having both 

an individual and systemic focus.  The individual focus is about helping an identified young 

person who has particular communication needs to participate in justice processes.  The 

systemic focus is about making youth-friendly communication a priority in the justice 

system.  Overall, communication assistance for young people in the NZ justice system shares 

its core with the England and Wales intermediary model, but communication assistants in NZ 

have broader scope than their English and Welsh counterparts working in the area of youth 

justice. 



60 

The core of an intermediary’s and communication assistant’s role is essentially the 

same.  They are both concerned with facilitating better communication with an identified 

individual, and achieving this through a process of specialist assessment and 

recommendations (Ministry of Justice (United Kingdom), 2015; Plotnikoff & Woolfson, 

2015).  Such recommendations often involve the use of tools or communication aids, 

strategies to minimise stress or anxiety and suggested changes to the environment (Ministry 

of Justice (United Kingdom), 2015; Plotnikoff & Woolfson, 2015).  The main difference, 

however, is that in England and Wales, facilitating better communication is largely limited to 

the giving of evidence in court by virtue of Criminal Practice Directions 2015 (3F.13).  In 

NZ, there is very little focus on the giving of evidence as only 5% of cases are dealt with in 

the Youth Court in the form of a defended hearing (Becroft, 2014).  Few young people 

therefore have the opportunity to give evidence.  None of the 28 participants interviewed in 

this study, for example, spoke about a young person being supported by a communication 

assistant while giving evidence.  Support is instead focused on broader understanding and 

participation across justice processes including in court (for all types of appearances), in 

meetings with lawyers and in FGCs.  The one justice process not spoken about by 

participants was any assistance in Police processes such as Alternative Action or in evidential 

interviews.  Similarly in England and Wales, any intermediary involvement in Police 

processes is rare for suspects, but more common for victims and witnesses (Bevan, 2019).   

It is difficult to ascertain whether intermediaries in the England and Wales youth 

justice system are also perceived as having a broader systemic role.  The majority of 

published work on intermediaries in England and Wales have focused on witness 

intermediaries (Henderson, 2015; Plotnikoff & Woolfson, 2009; Plotnikoff & Woolfson, 

2006; Victims' Commissioner for England and Wales, 2018). 

Limitations. One of the main limitations of this study is its narrow focus on the NZ 

youth justice system.  The authors are aware that communication assistants are also 
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supporting the communication needs of adult defendants and complainants/witnesses of all 

ages across NZ.  By solely focusing on youth justice, the authors risk portraying 

communication assistance in youth justice as somehow different from the rest of the work 

being done.  If it is conceptualised and talked about as being different, the risk is that it will 

be treated as different.  It is the authors’ hope that a coherent system that gives equal access 

and analogous processes to both defendants and witnesses develops in NZ.  At present, there 

is no framework other than sections 4, 80 and 81 of the Evidence Act 2006 to guide the 

development of communication assistance in the NZ context.    

Future research. As far as the authors are aware, this is the first study to look at 

communication assistance in NZ.  Future research could look beyond youth justice to the 

work that is occurring with adult defendants and with complainants/witnesses of all ages.  In 

particular, any research that focuses on evaluating communication assistance could be of 

potential benefit to decision makers and/or stakeholders in NZ (and to other jurisdictions 

considering implementing intermediary type roles).  Aside from the authors’ other work, 

NZ’s system has not been subject to any evaluation or review (Howard et al., 2019; Howard 

et al., 2020b; chapters seven and eight of this thesis).    
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Chapter 6: Rangatahi and Whānau Talk About Communication Assistance 

Preamble 

This chapter was published in Youth Justice: an international peer-reviewed journal 

that comprises articles related to the analysis of law, policy and practice in youth justice 

systems (Howard, McCann, & Dudley, 2020a).  It is a response to the research question, 

“What are rangatahi and whānau’s experiences of communication assistance in the youth 

justice system?”  Youth Justice has a readership from multiple disciplines, and we were 

interested to publish this chapter in a journal where it would be read by a wide and diverse 

audience, both within and outside of NZ.    

An important part of the research process not documented in this chapter was the role 

that my discussions with Carol Green, illustrator and designer, played in the data analysis.  I 

had initially contracted Carol to visually depict my results for the research question, “What is 

communication assistance?”  I contacted her again after talking to rangatahi and whānau 

about their experiences of communication assistance.  I knew of Carol and her skill in 

conveying complex ideas in simple visuals.  Her work epitomises the very essence of 

communication assistance, albeit that is not her area of work.  My interactions with her 

played a surprising role in helping to analyse the data.  I had already thoroughly analysed the 

interview transcripts prior to meeting with Carol, but had not anticipated the challenge of 

explaining the results to someone with very little knowledge of the subject area.  These 

conversations led me to re-work the theme and sub-themes.  It also helped me to write this 

chapter with greater clarity. 

Qualitative research is often said to produce rich data or detailed and complex 

descriptions from each participant (Braun & Clarke, 2013).  What added to the richness of 

the data of this study was visiting the rangatahi and whānau in their homes (or for one 

rangatahi, in a youth justice residence).  Not only was this of considerable importance in 

terms of whakawhanaungatanga (building rapport and connection), but it allowed me 
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invaluable insight into their lives.  My understanding of rangatahi and whānau experiences 

was further enhanced by shadowing a couple of communication assistants in Youth Court.  I 

have previously worked in the justice system as a lawyer, so being in court was not a new 

experience.  I attended court this time, however, with a different lens.  I was nervous as an 

observer as I was not sure where to sit and what was expected of me.  I wondered how it 

must be for a young person facing charges.  I was struck by how unusual court proceedings 

must be to an outsider.  It is not immediately obvious, for example, which person in the 

courtroom is facing charges.  They are spoken about, but rarely addressed.  When they are, 

the interaction is one which does not resemble any other interaction in day to day life.  This is 

especially so if the judge is seated in an elevated position and at the other side of the room, as 

he was in one of the courtrooms I visited.  It was interesting to find myself confused at times.  

In relation to one young person, for example, the judge imposed a reverse curfew.  I had not 

heard this term before and had no idea what this meant.  Thankfully, the judge in this case 

asked the communication assistant to stay behind and explain the bail form (and reverse 

curfew) to the young person before he signed it.  

Another aspect of the research process not documented in this chapter are the ethical 

considerations that arose as a result of the age of the rangatahi, communication difficulties 

and position as “offenders” in the criminal justice system.  In particular, minimising any 

pressure to participate, informed consent and minimisation of harm.   

Pressure to participate.  Rangatahi and whānau were recruited indirectly by way of 

a permission to contact form (see Appendix K) sent to communication assistants, youth 

advocates, social workers and staff of youth justice residences.  Youth justice professionals 

were asked to present this form to rangatahi with whom they were working and who met the 

criteria for participation in this research.  I was aware that young people may experience 

some implicit pressure to participate in the research because of the professional relationship 

with these individuals.  To mitigate any pressure, I spoke to the professionals about how they 
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would present and talk about the permission to contact form.  The aim of these discussions 

was to reduce any implicit pressure by ensuring that it was not the professionals’ role to sell 

the study to potential participants.  They needed to present the form as something separate 

from the rangatahi’s court proceeding or FGC.  It needed to be made clear to the rangatahi 

that no one would be angry or upset if they did not sign, and that it would not affect any court 

or FGC process or outcome.   

I decided to utilise a permission to contact form as I knew that typical direct 

recruitment methods such as advertisements, while ethically preferable, were unlikely to be 

successful.  These methods would rely on rangatahi taking the initiative to contact me and 

ignore the fact that this is typically a transient population with a plethora of more urgent life 

issues which require their attention.  Researchers wanting to recruit ‘hard to reach’ 

populations frequently utilise ‘gatekeepers’ (Creswell John, 2014; Wiles Rose, Heath Sue, 

Crow Graham, & Charles Vikki, 2005): people in positions with access to and knowledge of 

individuals who may meet study criteria such as the youth justice professionals in this study.   

Informed consent.  I was aware of the potential impact of age and communication 

difficulties on the ability of the rangatahi to give informed consent to participating in this 

research.  By virtue of having been appointed communication assistants, the rangatahi 

recruited had communication difficulties, including difficulty understanding what is said to 

them by others (both orally and in writing).  The participant information sheet and consent 

forms were accordingly written in very simple language (see Appendix L, M, & N) and were 

also explained in simple terms.  My supervisor is a speech language therapist and a 

communication assistant and provided training to me before I conducted the interviews.  

Written consent was sought from the young person's parent(s) or caregiver(s) where they 

were under 16 (see Appendix O).   

Minimisation of harm.  There was the potential for harm if the interviews with the 

rangatahi were not conducted in a sensitive manner.  As stated, the rangatahi recruited for 
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this study were vulnerable due to their age, their communication difficulties and their 

position as “offenders” within the criminal justice system.  To ensure that any harm was 

minimised, I consulted with Fred Seymour, Clinical Psychologist, as he has been involved in 

a significant body of research that has involved interviewing vulnerable children or young 

people in association with doctoral students.  I played an active role in minimising any harm.  

My clinical psychology training has involved learning how to question sensitively and 

appropriately about difficult issues and with many populations. The rangatahi were not 

talking about difficult experiences such as their offending and the circumstances surrounding 

this.  The questions related solely to their experience in the criminal justice system (usually in 

court or an FGC). Rangatahi have previously been involved in similar evaluative Youth 

Court research connected solely to their experience of the process (Maxwell, Kingi, 

Robertson, Morris, & Cunningham, 2004).  Nevertheless, I monitored the distress levels of 

the participants throughout the interview and would have stopped the interview if it appeared 

necessary.  Rangatahi were advised at the commencement of the interview that they could 

leave at any time without giving a reason.  I also offered participants information about 

relevant support services such as Youthline and Lifeline at the conclusion of the interview.  

I considered that taking these steps helped minimise any risk, and that any potential 

risk was outweighed by the importance of including the voice of the rangatahi in the research.  

This will be discussed in more detail below.   

In relation to minimising harm, risk assessments were also conducted before I visited 

the rangatahi and whānau in their homes.  Relevant safety information was gathered from the 

youth justice professional who referred the rangatahi or whānau.  This included, for example, 

whether there were large dogs on the property or known drug use.  I advised my supervisor of 

the time and location of each interview.  If she did not hear from me by an agreed time, she 

would telephone me (and visit the location if I did not answer).  For some of the interviews, I 

was accompanied by my husband (who waited outside the house during the interview). 
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The documents related to ethics and research approval for this study (involving 

rangatahi and whānau) are contained in Appendix E, and Appendices K to V.   

Introduction 

There is now a large and growing body of academic literature highlighting the over-

representation of communication difficulties in young people in the justice system (see 

Anderson et al., 2016 for a review).  An oft-quoted statistic is that at least 60% of young 

people in the justice system have communication difficulties compared to 5%-7% of the 

general population (Bryan et al., 2015; Hughes et al., 2012; Law et al., 2000; Lount et al., 

2017).  This is a significant problem currently facing youth justice systems around the world 

(Snow, 2019).  Children’s rights, including fair process and just outcomes are compromised 

in the face of unaddressed communication difficulties.  One possible remedy being utilised in 

the NZ youth justice system is communication assistance: specialist one on one 

communication support in youth justice processes (Howard et al., 2020c; chapter five of this 

thesis).  This article presents the findings from a small NZ based qualitative study (n = 10) 

which interviewed young people and their families who had received communication 

assistance. The Māori or Indigenous terms in NZ for young people and their families are 

rangatahi and whānau and will be used throughout the article.   

Communication difficulties in young people in the justice system: A brief 

overview. The communication difficulties of young people in the justice system have been 

written about extensively (Anderson et al., 2016; Snow, 2019).  There exists a large and 

convincing body of research that consistently shows that young people in the justice system 

score poorly on language measures, score more poorly than non-offending comparison 

groups and are more likely to meet criteria for a language impairment than the general 

population (Anderson et al., 2016; Snow, 2019).  Research indicates that young people in the 

justice system score more poorly on tests of receptive than expressive language skills, and 

have particular difficulties understanding abstract language and producing narratives (Bryan, 
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2004; Humber & Snow, 2001; Snow & Powell, 2005; Snow & Powell, 2008). These are all 

key skills for participation in youth justice processes (Snow & Powell, 2012).  The origins of 

such difficulties are varied and may include intellectual disability, FASD, ASD, head injury 

and/or other factors that are known to affect a child’s language development such as parental 

education, maternal depression, social disadvantage, abuse and neglect (Law, Garrett, & Nye, 

2003; Paul & Norbury, 2017; Sohr-Preston & Scaramella, 2006; Tomblin et al., 1991).  

Studies have consistently found that these communication difficulties are likely to go 

undetected and untreated (Snow & Powell, 2004; Snow & Powell, 2012).  This is partly 

because young people become skilled at masking their difficulties and partly because 

communication difficulties are difficult to identify and may instead present as laziness, 

rudeness or bad behaviour.  Parents and other individuals involved throughout a child’s life 

(such as teachers and healthcare professionals) may furthermore lack awareness and 

knowledge of communication difficulties as a potential issue.   

Children’s rights in justice settings. Children’s rights (which apply to all 

individuals under the age of 18) are protected internationally by the United Nations 

Convention on the Rights of the Child (UNCRC).  The UNCRC sets out the rights that all 

children are entitled to enjoy across every area of life (see Tobin, 2019 for a comprehensive 

commentary).  In justice settings, children are considered to have the same due process and 

fair trial rights as adults, including the right to participate in and understand the criminal 

process (Article 40 and Article 12, and General Comment No. 12).  In upholding these rights, 

however, a child’s age and evolving capacities must be taken into account (Kilkelly, 2008).  

What this means in practice is that justice processes for children cannot simply replicate 

justice processes for adults.  Processes must be adapted and made child-friendly in order to 

comply with international standards (Kilkelly, 2008).  Accommodations to judicial and non-

judicial processes are required to ensure that the rights of young people with communication 
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difficulties are fully vindicated (see, for example the Guidelines of the Committee of 

Ministers of the Council of Europe on child-friendly justice (Council of Europe, 2010)).     

Addressing the communication needs of young people in the justice system: A 

brief overview. Efforts to address the communication needs of young people in the justice 

system are still in their infancy (Snow, 2019).  To date, efforts in countries such as England, 

Australia and NZ have included providing training and information to youth justice staff 

(Howard et al., 2020c (chapter five of this thesis); Martin, 2019; Royal College of Speech 

and Language Therapists, n.d.), modifying written materials utilised in youth justice 

processes (Clear Cut Communications, n.d.; Howard et al., 2020c (chapter five of this thesis); 

Martin, 2019; Parsons & Sherwood, 2015), providing speech-language therapy services for 

young people in custody (Turner, Clegg, & Spencer, 2019), and utilising SLTs to modify the 

language of rehabilitation programmes (Martin, 2019).  Providing individuals with specialist 

third party communication support in police interviews, court and other related processes is 

yet another possible solution being utilised to support suspects and defendants in some 

jurisdictions, including in NZ, Northern Ireland and Southern Australia (Department of 

Justice (Northern Ireland), 2015; Howard et al., 2020c (chapter five of this thesis); Rau, 

2016).  In NZ, this third-party support is referred to as communication assistance.   

Communication assistance in NZ is described in detail in Howard et al. (2020c; 

chapter five of this thesis).  In summary, assistance is provided pursuant to legislation and is 

based on the findings of specialist assessment and recommendations.  Recommendations may 

include the simplification of language, the use of visual aids, tools to minimise anxiety and 

stress and/or changes to the environment such as different seating arrangements or the taking 

of breaks.  The communication assistant is typically present during court or in other non-

judicial processes to facilitate the young person’s understanding of proceedings in real-time 

and during breaks.  Communication assistance in NZ, and analogous roles in Northern 

Ireland and Southern Australia, are based on the role of the intermediary in England and 
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Wales.  Intermediaries exist in England and Wales for vulnerable witnesses pursuant to 

legislation (see Plotnikoff & Woolfson, 2015 for an overview).  Judges in England and Wales 

have exercised their discretion to appoint intermediaries for some young and other vulnerable 

defendants (Plotnikoff & Woolfson, 2019), however, anecdotal evidence suggests that 

communication assistance for young people in the NZ justice system is more widespread.   

Current Study 

Previous work by the authors has looked at professionals’ experiences of 

communication assistance in the NZ youth justice system (Howard et al., 2019; 2020b; 

chapters seven and eight of this thesis).  The aim of this small qualitative study (n = 10) was 

to add the voices of rangatahi (young people) and their whānau (families) to this body of 

work.  From a children’s rights perspective, it is imperative that young people are given the 

opportunity to speak and be heard on matters affecting them (see Article 12 and General 

Comment No.12, UNCRC).  From both an international rights and cultural perspective, it 

was important to also include the voice of whānau members.  The inclusion of family is 

promoted by international instruments such as the United Nations Standard Minimum Rules 

for the Administration of Juvenile Justice (the Beijing Rules).  Family is furthermore integral 

to the NZ youth justice legislative framework (Becroft, 2015) and to Indigenous identity (for 

a discussion of Māori culture and identity, see Houkamau & Sibley, 2010; see also Walker, 

2006). 

For readers unfamiliar with the NZ context, NZ is an island country in the Pacific 

Ocean with a population of almost 5 million inhabitants (Statistics New Zealand, 2019).  As a 

former British colony, most inhabitants are of European descent (for a detailed history of NZ, 

see King, 2012).  Māori, as Indigenous peoples, comprise approximately 17% of the 

population (Statistics New Zealand, 2019).  Māori, however, are over-represented at every 

point in the criminal justice system (see Department of Corrections, 2007; Ministry of 

Justice, 2018b; Te Uepū Hāpai i te Ora, 2019).  In 2018, for example, 63% of children and 
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young people with charges finalised in court were Māori (Ministry of Justice, 2018b).  The 

ongoing deleterious impact of colonisation and racism underlie these statistics in NZ (Te 

Uepū Hāpai i te Ora, 2019).       

NZ’s youth justice system is highly regarded internationally for its separate and 

distinct approach to justice for young people (for an overview, see Lynch, 2019).  The aim is 

to keep young people out of the formal court system as much as possible.  This is achieved 

through two key pillars: Police youth aid, which are a specialist division of NZ Police and the 

FGC (Becroft, 2014).  FGCs are a statutory decision-making forum that involve the young 

person, their family, often the victim and state and community representatives (Henwood & 

Stratford, 2014).  The majority of youth offending is dealt with by Police youth aid and 

FGCs.  Only a small minority of cases reach the Youth Court, which is a specialist division 

of the District Court. 

The authors consider that this small qualitative study is an important early attempt to 

seek out and give voice to a sample of young people who have communication difficulties 

(and their families) and who have been provided with a form of specialist support.  

Responding to the over-representation of communication difficulties in young people in the 

justice system is, as Woodward, McLean, Swain & Snow (2019, p.32) describe, a “new 

frontier”.  As such, there is a paucity of research in this area.  The authors are not aware of 

any other studies that have sought the views of young people who have received 

communication assistance or intermediary support.  Furthermore, this study is important in its 

attempt to prioritise and give prominence to Indigenous voices.   

The study’s main research question was what are rangatahi and whānau’s experiences 

of communication assistance in the NZ youth justice system?  The results presented may help 

inform the further development of what remains a relatively new role in NZ.  They may also 

help inform other jurisdictions who are looking for their own solutions to the over-

representation of communication difficulties in the youth justice system. 
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Method 

Ethics and research approval. Ethics approval for this study was obtained from the 

University of Auckland Human Participants Ethics Committee (reference number 019002). 

Research approval to conduct the study was obtained by Oranga Tamariki-Ministry for 

Children, the government agency in NZ responsible for the wellbeing of children, specifically 

children at risk of harm, young people in the justice system and children of the State. 

Participants and recruitment. Participants were five rangatahi who had been 

appointed a communication assistant in a youth justice process(es); and five whānau who 

were involved in a youth justice process(es) where their rangatahi were supported by a 

communication assistant.  To be eligible to participate in the research, rangatahi needed to 

have been between age 10 and 17 at the time of the youth justice process(es).  The rangatahi 

who participated in the research were all males, aged between 14 and 18 at the time of the 

interview (M=17, SD=1.67).  One rangatahi identified as Pasifika (from a Pacific Island) and 

four identified as NZ Māori.  The five whānau members (four female and one male) all 

identified as NZ Māori  

Rangatahi and whānau were recruited indirectly by way of a “permission to contact” 

advertisement sent to communication assistants, youth advocates (a NZ term used to refer to 

defence lawyers for young people), social workers and staff of youth justice residences.  

Rangatahi and whānau were asked permission to be contacted by the first author and were 

provided with easy-read information about the research.  Contact was then made at a later 

date with those rangatahi and whānau who had given permission to be contacted. Rangatahi 

and whānau were recruited from a large metropolitan area and also from smaller regions 

across the North Island of NZ.  All participants aged 16 and above signed a consent form to 

participate in the research.  There was one participant under the age of 16 and he gave his 

assent to participate in the research.  Consent was also sought from the youth justice 

residence, which was his current caregiver.   
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Data collection. An audio-recorded, semi-structured interview was conducted 

separately with each participant (apart from whānau members four and five who for practical 

reasons were interviewed together).  Interviews ranged in duration from 6 to 34 minutes.  

Each interview focused on the participant’s experience of communication assistance.  Careful 

consideration was given to the manner in which the interviews with the rangatahi were 

conducted.  These were rangatahi who by virtue of being appointed a communication 

assistant in youth justice processes had communication difficulties.  The interview process 

was carefully planned and trialled in conjunction with the second author who is an SLT and 

communication assistant.  Rangatahi were asked to rate their understanding and talking in 

different youth justice situations using visual continuums (as shown in Figure 3).   

 

Figure 3. Example of continuum used in interviews. 

The remainder of the interview was modelled on Talking Mats, a communication 

framework originally developed at the University of Stirling, Scotland to help people with 

communication difficulties organise their thoughts and express their views (see, for example 

Murphy, Gray, van Achterberg, Wyke, & Cox, 2010).  This communication system consists 

of a topic to be talked about, for example, relationships, school (or in this case, 

communication assistance).  “Options” or picture cards related to the topic are then given to 

the person to place under a “top scale”.  A top scale is three categories such as “Like/not 

sure/don’t like” or “very important/quite important/not important” under which options can 
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be placed, for example, a young person being asked about the topic “school”, could place an 

option card depicting mathematics under “like” to express his or her view about mathematics.  

The current research utilised two top scales on two separate mats; Yes/Don’t Know/No (as 

shown in Figure 4) and Helpful/Don’t Know/Unhelpful.  A set of seventeen pictures of 

resources commonly used by communication assistants such as a laptop, sticky labels or post-

it notes, and a stress ball were used as options.  Rangatahi were asked which resources had 

been used in their youth justice process(es) and answered by placing each option card below 

the top scale cards, Yes, Don’t Know or No (see Figure 5 for an example of a completed 

mat).  The researcher then asked the ranagtahi to look only at the cards in the “Yes” pile and 

answer which ones were helpful or unhelpful by placing them into piles under the top scale 

cards, Helpful, Don’t Know or Unhelpful (in effect creating a second mat or sub-mat).  

Rangatahi were asked if there was anything missing from the option cards, and were able to 

add cards if they wanted to.  The researcher used the second Talking Mat as a starting point 

for further conversation.  Questions were asked about what made particular resources helpful 

or unhelpful.  Questions were also asked to gather more information about the resources that 

had been used, for example, “What sort of pictures did she use?” and “What was the paper 

and pencil used for?”  In addition, more general questions about communication assistance 

were asked such as “What would you tell other young people about what [Bob] does?” The 

communication assistant’s name was often used in place of the words “communication 

assistant” for ease of understanding.  

 

Figure 4. Example of top scale categories under which cards could be placed in interviews. 
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Figure 5. Example of a Talking Mat used to gather information about the resources used by a 

communication assistant in a youth justice process. 

The interviews with whānau did not use a Talking Mat type framework and instead 

consisted of questions such as, “What did you like/not like about having the communication 

assistant at the lawyer’s meeting/FGC/court hearing?” and “What would you say to important 

people who make decisions about whether extra help should be given to other children in 

lawyer’s meetings/FGCs/court hearings?”  The semi-structured nature of the interviews 

ensured there was scope and flexibility to discuss any other related issues that arose.   

Cultural considerations. The interviews were conducted in accordance with Māori 

or Pasifika (people from the Pacific Islands) protocols of social engagement.  In particular, 

the importance of whakawhānaungatanga (relationship building) was at the forefront of the 

interviewer’s mind throughout.  For this reason, interviews were conducted in the whānau 

home as a familiar and safe environment (except for one ranagtahi who was in a youth justice 

residence at the time of the interview).  The interviewer took time to introduce herself and 

shared safe and appropriate personal details as part of this process.  Time was also taken for 

the rangatahi and whānau to say as much or as little about themselves as they wanted.  This 

allowed connections to be made and commonalities to be discussed.  The interviewer ensured 

that she had ample time set aside for the visit so the whole process was not rushed.  Where 

appropriate, the interviewer also shared a cup of tea or similar with the rangatahi and 
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whānau.  Ongoing cultural guidance and support for this research was provided by the third 

author who identifies as NZ Māori and who teaches cultural competence at a university level. 

Data analysis. The audio recordings were transcribed (intelligent verbatim) by the 

first author.  Anonymised transcripts were then imported into a qualitative software package, 

NVivo (version 11, 2015, QSR International Pty Ltd), which allowed for the management 

and organisation of the data for thematic analysis.  Braun and Clarke’s (2006) six stage 

approach to thematic analysis was conducted.  In brief, this involved reading and reviewing 

transcripts; noting sections of interest to the research; developing codes to describe these 

sections; giving the codes names and definitions; and weaving them together into a story of 

the dataset.      

Reflexivity. The first author interviewed all participants, transcribed and analysed the 

transcripts.  Throughout the process, she remained aware of her cultural identity (in the 

broadest sense) that she was bringing to the research.  She was conscious that she is an 

individual from many dominant cultures (Pākehā (non-Māori), middle-class, professional).  

She was also conscious that she does not have communication difficulties, has never been 

accused of committing a crime and has not gone through criminal justice processes (except in 

her previous professional capacity as a lawyer).  The first author accepts that this will have 

undoubtedly shaped the research: how she was seen by and how she saw participants, her 

relationship with them, the questions she asked, the nature of the information they chose to 

share with her, how she interpreted the transcripts and overall how she has told their story.  

Endeavours were made to collect and analyse the data in a manner that stayed close to 

participants’ reported experience of communication assistance.  This is discussed in further 

detail in the results section.   

Results 

 The findings are summarised into one main theme, “We were participants in the 

process” seven sub-themes, “The words were like more easier”, “She would break it down in 
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pictures”, “I just liked being able to share that I was made”, “Lawyers help, but not just any 

lawyer”, “We couldn’t break it down, but she could”, “I just needed my son to understand 

everything…this was his life” and “…but it’s still YJ!”.  Each will be discussed in turn 

below.  

Main theme. The main finding was that rangatahi and their whānau were 

overwhelmingly in support of communication assistance and considered that communication 

assistance made it “easier” in a youth justice system that was otherwise “hard”.  This was a 

cohort of rangatahi with communication difficulties, and for whom talking and understanding 

in everyday life was difficult.  Communication assistance was a transformative and 

empowering experience for these rangatahi and their whānau and enabled them to participate 

in a way that they had not previously experienced in youth justice processes.  Many of the 

rangatahi and whānau interviewed had previous experiences of youth justice processes with 

which they could compare their current experience.  They indicated that this time, with 

communication assistance, they understood what was happening and were involved 

meaningfully in the process.  As one whānau member said:   

[It was] way easier.  Coz he knew what they were talking about.  He would come 

home and he was like, ‘oh yeah, [the communication assistant] said’ (whānau 4). 

The impact that communication assistance had for some participants was most 

strikingly captured in conversation with rangatahi 1.  Rangatahi 1 was asked to rate his 

everyday understanding out of 10 (with 0 being “really hard” and 10 being “really easy”).  

He was then asked to rate his understanding with police, in court and in the FGC he attended.  

He rated his everyday understanding as a 4 out of 10, his understanding in court as a 4 out of 

10, and his understanding with police as a 2 out of 10.  In response to being asked to rate his 

understanding at the FGC he said, “It was pretty easy because [the communication assistant] 

was there to help”.  He rated understanding in the FGC as a surprising 8 out of 10.  

The essence of what was shared by rangatahi and whānau across the ten interviews is 

captured in one overarching main theme, “We were participants in the process”.  The name 



77 

of this theme and the summary provided above are the first author’s words.  “Participants” is 

a word that was deliberately chosen because it derives from the latin word “participat”, 

meaning to share.  The essence of the transcripts, although brief and largely pictorial, was 

that communication assistance meant sharing in and being part of the process, rather than 

being an outsider to whom the process was done. 

Sub-themes. Seven sub-themes were also identified which will be described in turn 

below.  The names of the sub-themes are based on direct quotes from rangatahi and whānau 

and the manner in which they are presented is deliberately different from the above summary 

of the over-arching (main) theme.  The above summary was intended to be a higher-level 

overview or interpretation by the first author.  For the sub-themes, however, the first author 

wanted to allow the voice of the rangatahi and whānau to speak for themselves.  The level of 

analysis conducted stays close to what the participants actually said; although it is 

acknowledged that it is the first author who has organised how their collective stories have 

been told.  Giving these participants as strong a voice as possible was important as they are 

representatives of a relatively vulnerable and disempowered group.  They arguably represent 

a larger number of young Māori and Pasifika men (and their whānau) who have 

communication difficulties and who are required to negotiate the NZ criminal justice system 

as a result of having committed or having been accused of committing crime.     

One of the hallmark features of communication assistance, described by participants, 

is that it breaks down complex information into something simple and easy to follow.  This is 

often done with the use of visual aids.  In keeping with the nature of communication 

assistance, the results are summarised visually as a whole in figure 6.  Each sub-theme is then 

discussed and explored in turn using the participants’ words.  For ease of reading, the results 

and discussion are presented separately in different sections.   
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Figure 6. Visual representation of the over-arching main theme and seven sub-themes. 
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Sub-theme one: “The words were like more easier”.  Rangatahi and whānau stated 

that communication assistance helped by making the words in youth justice processes 

“easier” to understand.  As one whānau member stated: 

With [the communication assistant] it was way easier for him [my son] to understand 

about what is going on in court.  Because when it first started, he didn’t know what 

they were talking about.  And [the communication assistant]…broke it down, brought 

it down to his level (whānau 4). 

One rangatahi indicated that it was helpful when the communication assistant typed a 

simplified summary of what was being said in court on her laptop while it was being said:   

Researcher: So you said there were pictures on the laptop.  What did you like about 

having the pictures on the laptop? 

Rangatahi 4: So I could read it while we were in court and stuff. 

Researcher: What was good about being able to read it while you were in court? 

Rangatahi 4: It was easier wording that what the judge was saying.  

Another rangatahi indicated that a summary written down by the communication 

assistant in an FGC helped him to understand what was happening: 

Researcher: What’s understanding like when you’ve been in an FGC, really really 

hard, really really easy or somewhere else on this line [referring to the visual 

continuum]? 

Rangatahi 3: Understanding, it was alright.  I understood nearly all of it.   

Researcher: So that’s quite a difference from every day. 

Rangatahi 3: Yeah. 

Researcher: What do you think helped?  What made it easier to understand? 

Rangatahi 3: Because they were breaking it down.  This lady was breaking it down 

into easier words.   

Sub-theme two: “She would break it down in pictures”.  Rangatahi and whānau also 

considered that the visual aids and tools used by communication assistants helped make 

youth justice processes more understandable.  As one whānau member stated: 

…he drew pictures.  It was good.  It just made a huge difference I think (whānau 1).   
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The following two exchanges between the researcher and various rangatahi also 

illustrate the common view expressed about the usefulness of pictures and visual aids: 

 Researcher: Why was the calendar helpful? 

Rangatahi 3: Coz I knew what day, when am I going to get out [of the youth justice 

residence]. 

  

Researcher: Pictures on the wall [PowerPoint presentation]…what was helpful about 

that? 

 Rangatahi 1: It had stuff on there.  And it was easier to understand. 

 Researcher: What sort of pictures were on the wall?  Do you remember? 

 Rangatahi 1:  No, but it was helpful. 

Sub-theme three: “I just liked being able to share that I was mad”.  Two rangatahi 

indicated that they liked being able to share their feelings in court or FGCs with the help of 

the communication assistant as illustrated by the following quotes: 

Researcher: What did you use this for [referring to a picture of a visual rating scale]? 

Rangatahi 3: We used it to say if I was happy and if I was angry and to show if I’m 

stressed. 

Researcher: What did you like about that? 

Rangatahi 3: I just liked to share that I was mad. 

 

Researcher: What about the feelings and thoughts?  What can you tell me about that 

one?[referring to one of the cards on the talking mat]. 

Rangatahi 1: Said how I was feeling then…I put down nervous ((laughs)). 

Researcher: So you were feeling really nervous and you were able to say that. 

Rangatahi 1: Yup. 

Sub-theme four: “Lawyers help, but not just any lawyer”.  Rangatahi and whānau 

also discussed the difference lawyers could make in helping them understand and participate 

in youth justice processes: 
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But he had a good lawyer too because she made sure that it was explained to [my 

son] (whānau 1). 

One rangatahi indicated that their lawyer was easier to understand because she used 

similar tools to the communication assistant: 

 Researcher: What makes her [your lawyer] easy to understand? 

 Rangatahi 3: She does the same thing as that lady [the communication assistant].   

 Researcher: Does she? 

 Rangatahi 3: Coz she prints it out. 

 Researcher: So she prints things out for you. 

Rangatahi 3: Yeah, she prints things out for me.  And she shows me.  She laminates it 

and she brings it in [to the youth justice residence].  

Sub-theme five: “We couldn’t break it down, but she could”.  Whānau members 

acknowledged that they knew their sons were struggling to make sense of the various youth 

justice processes in which they were involved, but that they did not have the tools or skills to 

help facilitate a better understanding for them.   

Sometimes we think we know our children so well, but sometimes we can’t help them.  

For myself, my learning was limited.  And I didn’t know how I could make [my son] 

understand some of the things, even though I understood them…I didn’t have the tools 

for it and this lady came along with a way that was able to help [my son] understand 

better than I could have taught him to understand it, so I grabbed onto it (whānau 2).   

One whānau member pointed out that even if she was able to help facilitate her son’s 

understanding, court protocol required her to sit separately from her son: 

I couldn’t sit with him and do what she is doing.  Usually he has to stand by himself.  

But she was allowed to sit there (whānau 4). 

Sub-theme six: “I just needed my son to understand everything.  This was his life”.  

Being able to understand youth justice processes was something that was valued by the 

rangatahi and whānau members who were interviewed.  As one whānau member stated, “it’s 

[understanding is] a must”.  Having a communication assistant appointed to help their 

rangatahi was described as a “relief” by another whānau member.  The more serious the 
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charges, the greater the importance whānau placed on understanding.  As one whānau 

member stated: 

The seriousness of the charges was my concern.  And I just needed [my son] to 

understand everything that was going on.  What the lawyers were talking about, what 

the lawyers and the judges were talking about, so that he understood every part of 

what was happening through that whole process.  Because this was his life.  His life.  

A big chunk of his life (whānau 2). 

Whānau members stated that a better understanding of youth justice processes could 

lead to better outcomes.  The whānau member quoted above considered that having a 

communication assistant helped lead to a community rather than prison sentence for her son, 

presumably as he would otherwise have been transferred to the adult jurisdiction: 

If we got things wrong, it was going to be a big chunk of his life that he would have 

spent in prison (whānau 2). 

Other whānau members stated that had such communication assistance existed when 

they were younger, they might not have been as involved in the criminal justice system: 

You know I think if I had’ve had somebody like that when I was younger, I might not 

have continued to get into the trouble I did (whānau 1)). 

One whānau member considered that communication assistance in all youth justice 

processes would be helpful and not just in court and at FGCs.  In relation to her son being 

interviewed at the police station post-arrest, she stated: 

It would have been really helpful if we could ring her [the communication assistant] 

up and tell her to come with us [to the police station] (whānau 4). 

Rangatahi stated that they would have liked to have communication assistance on past 

occasions in court or at FGCs, and would like communication assistance again in the future, 

should they face any further charges:   

Researcher: Have there been times before when you’ve been in court or a Family 

Group Conference?  

 Rangatahi 1: Yes, court. 

 Researcher: Would you have liked a [communication assistant] there then? 

 Rangatahi 1: Yes 
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 Researcher: Why? 

 Rangatahi 1: Coz it was helpful. 

Researcher: So it was helpful to have [the communication assistant] here [points to 

visual timeline], but before [the communication assistant] wasn’t there? 

 Rangatahi 1: No, it was hard.   

Researcher: If [the communication assistant] was there, what difference would it 

make? 

 Rangatahi 1: Big difference. 

 Researcher: How would it help? 

 Rangatahi 1: Because then I didn’t understand.  But for that, I starting understanding.  

Sub-theme seven: “But it’s still YJ”.  While whānau members and rangatahi 

considered that communication assistance was worthwhile and made their journey through 

youth justice easier, it did not negate the fact that a rangatahi in their whānau had been 

accused of committing a crime(s), that there were processes to go through and consequences 

to face.  It also did not negate the fact that their rangatahi had communication difficulties 

which had existed before and would continue after their involvement in the youth justice 

system.  One mother, for example, was angry that the support given to her son was limited to 

his court appearance: 

She [the communication assistant] gave us a few pointers and a few flashcards which 

gave us ways of communicating with [my son] with other services that we were going 

to use afterwards, after the court case.  We were going to be using other services and 

the flash cards were ways the other services could communicate with [my son] to 

make it easier for him… That was something that I thought was really good and 

really helpful, but the other services didn’t use them… that really pissed me off 

(whānau 2).   

Despite the involvement of a communication assistant, there were still many aspects 

of the youth justice system that were difficult, challenging or did not make sense for 

rangatahi and whānau members.  Rangatahi 2, for example, who had a communication 

assistant appointed to help explain his version of events to his lawyer, could not understand 

why this discussion needed to take place.  He was denying the charge and could not 
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understand why he was being asked so many questions about something he did not do.  The 

communication assistant used artists’ models to help the rangatahi explain what happened 

during the alleged assault.  Artists’ models are wooden figurines that have moveable limbs.  

He indicated that he did not find the artists’ models helpful as he “didn’t do it” and 

considered them “toys”.    

Discussion 

This study gives voice to rangatahi and whānau who have experienced 

communication assistance in the NZ youth justice system.  Together with the authors’ 

previous work (Howard et al., 2019; Howard et al., 2020b; chapters seven and eight of this 

thesis), it forms the first evaluation of communication assistance in NZ.  Rangatahi and 

whānau spoke of communication assistance being a transformative and empowering 

experience that enabled them to participate meaningfully in youth justice processes.  

Professionals were also overwhelmingly in support of this relatively new role which they 

considered put young people at the centre of youth justice and upheld fair trial rights.  The 

findings overall suggest that communication assistance has a valuable and ongoing role to 

play in the NZ youth justice system and may be one means of addressing the participation 

rights and needs of those with communication difficulties.  The findings also suggest that 

communication assistance or analogous intermediary roles may be a viable option for other 

jurisdictions to consider.  

Suspects and defendants have typically been viewed as less of a priority in policy 

discussions about intermediaries throughout England and Wales, Australia, and NZ.  In 

England and Wales, there exists a regulated statutory system for witness intermediaries and 

an unregulated, ad hoc system for defendant intermediaries (Cooper & Wurzel, 2013; 

Hoyano & Rafferty, 2017).  There has been a push from some professionals for access to 

intermediaries to be more equitable between witnesses and defendants (see, for example, Law 

Commission (England & Wales), 2016; Plotnikoff & Woolfson, 2019).  As one participant in 
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a recent review stated, “defendants are treated as second class citizens” (Plotnikoff & 

Woolfson, 2019, p.107).  Another emphasised that there is “very little focus on treating them 

[young defendants] in the same way one would a young prosecution witness’ (Plotnikoff & 

Woolfson, 2019, p.107).  While several Australian states have adopted or are in the process 

of adopting intermediary schemes (including Victoria, New South Wales and Australian 

Capital Territory), only one (Southern Australia) has a system which includes suspects and 

defendants (Cooper & Mattison, 2017; Magistrates’ Court Victoria, 2018; Ramsay, 2019; 

Rau, 2016).   

It is refreshing to hear rangatahi and whānau in this study report positive 

communication experiences in youth justice processes because negative communication 

experiences predominate the literature (Lount, Hand, Purdy, & France 2018; Kilkelly, 2010; 

Metzger, Savaii, McKee, & Kedge, 2018; Ministry of Justice, 2011; Seymour & Butler, 

2008, Wigzell, Kirby, & Jacobson, 2015).  Positive communication experiences where young 

people understand and can participate in processes affecting them are not simply a nicety, but 

a necessity and legal obligation.  In 2010, consultations carried out by Council of Europe 

with almost 3800 children and young people highlighted the discrepancy between the rights 

rhetoric and reality that existed across Europe (and which arguably continues to exist in some 

jurisdictions today) (Kilkelly, 2010).  Children and young people reported a general mistrust 

of the system: they said that they wanted to be heard and receive information in a format they 

understood and be supported to participate in decisions made about them.  Similar findings 

are described in NZ based literature.  Lount et al. (2018), for example, reported that the 

young people in their sample struggled to understand most of what happened in court and 

that this led to a sense of powerlessness and frustration.  A NZ based Ministry of Justice 

study (2011) similarly found that some young people struggled to understand court processes 

as a result of the big words and legal jargon.   
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The results of the current study suggest that communication assistance could be one 

aspect of a more comprehensive attempt to ensuring that children’s rights are fully realised.  

As one of the professionals interviewed in Howard et al. (2020b, p.7; chapter eight of this 

thesis) suggested,  

…there’s probably a relatively small number at the very top end who require the 

involvement of a communication assistant in the courtroom”.  The top of the pyramid 

would be a relatively small number needing that level of involvement, but there’s 

quite a large number impaired but nowhere near to that extent who would be able to 

participate properly if the process was made accessible enough. 

Others, however, could benefit from broader communication friendly changes to the 

youth justice system.  Comments from rangatahi and whānau in the current study suggest that 

communication strategies could be utilised to positive effect by other youth justice 

professionals and not just by communication assistants themselves.  This could be achieved 

through training, as is already occurring in several jurisdictions (Howard et al., 2020c 

(chapter five of this thesis); Martin, 2019; Royal College of Speech and Language Therapists, 

n.d.); and through changes to written materials and the general layout and environment of the 

court (and the settings of other non-judicial proceedings).  

This research has also highlighted the need for SLT involvement or knowledge at 

other points in the system. As one whānau member interviewed in this study emphasised, her 

son's difficulties were pre-existing and ongoing.  Recent research suggests that early 

intervention for children with identified DLD may reduce their later involvement with police 

in adolescence (Winstanley, Webb, & Conti-Ramsden, 2018).  Snow (2019) suggests that 

SLTs have a key role to play in preventing at-risk children from later engaging in offending 

behaviour.  She advocates for the inclusion of SLTs (or SLT knowledge) at all stages on the 

notional “school-to-prison pipeline”.  This includes at schools, in child and welfare agencies, 



87 

in child and adolescent mental health care settings, at police stations, in court, and in youth 

justice facilities.   

Limitations. As with all qualitative research, this study cannot claim to be 

representative of all rangatahi and whānau who have experienced communication assistance 

in the NZ youth justice system.  Nonetheless, it presents a snapshot of important and valuable 

views from a small cohort of young Māori and Pasifika boys, and their whānau.  Recruiting 

participants through professionals has the potential to introduce an element of bias to the 

sample of participants.  There is nothing to suggest, however, that professionals were 

motivated to only mention the study with rangatahi and whānau who had a favourable 

response to or experience with communication assistance.   

Future research. This research, together with the authors’ previous work (Howard et 

al., 2019; Howard et al., 2020b; chapters seven and eight of this thesis), forms the first 

evaluation of communication assistance in the NZ youth justice system.  Future NZ based 

research, however, could take a wider view of communication assistance and include the 

work being done with adult defendants and complainants/witnesses of all ages.  Such 

research has the potential to positively benefit and inform this growing new field in the NZ 

justice system (and with potential lessons for other jurisdictions).  As Mattison and Cooper 

(2017) note there is also scope for research into the methods used by communication 

assistants or intermediaries and the extent to which these methods facilitate better 

understanding, and the collection of better evidence. 

Conclusion. The findings of this study show that communication assistance 

transforms youth justice processes into positive communication experiences for rangatahi and 

their whānau.  Negative communication experiences not only serve to frustrate and alienate 

young people from the justice system, but at their worst, can compromise fair process and 

just outcomes.  The law and literature on children’s rights requires that young people are 

encouraged and assisted to participate in processes affecting them and are given support to do 
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so if they have difficulties due to age, language or disability.  Communication assistance 

therefore has a valuable ongoing role to play as one, but not the only, potential solution to the 

communication and participation difficulties of young people who come into contact with the 

NZ youth justice system (and with youth justice systems around the world). 
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Chapter 7: Benefits of Communication Assistance 

Preamble 

This chapter was published as an article in the Australian and New Zealand Journal 

of Criminology (Howard et al., 2019) as a reply to a 2015 article that appeared in the same 

journal (Powell, Bowden, & Mattison, 2015).  I read this 2015 article early on in my doctoral 

research journey and it was influential in the conception of my research topic.  Powell et al. 

(2015) was my first introduction to the role of England and Wales intermediary.  I was 

fascinated and keen to learn more.  This led to learning about communication assistants (the 

NZ equivalent of the England and Wales intermediary) and led to a curiosity about NZ 

stakeholders’ perceptions of this emerging role.  The Australian and New Zealand Journal of 

Criminology is a leading international peer-reviewed journal for criminological research and 

is the principal journal of the Australian and NZ Society of Criminology (ANZSOC). The 

journal publishes a wide range of interdisciplinary work in the field of crime and criminal 

justice.   

The study which this chapter describes began with a pilot interview.  The pilot 

interview was with a lawyer who had answered a recruitment advertisement placed in a legal 

newsletter (see Appendix I), but who did not meet the eligibility criteria for the current study.  

He had worked with a communication assistant in the adult and not youth jurisdiction, which 

was the focus of my research.  The communication assistant he had worked with was 

appointed to facilitate communication in meetings between the lawyer and his client, and 

then again to facilitate his client’s understanding at trial in the District Court.  The client was 

charged with a serious sexual offence and was facing preventive detention if found guilty.  

Preventive detention is an indeterminate prison sentence.  Individuals may be released on 

parole, but remain managed by the NZ Department of Corrections for the rest of their life and 

can be recalled to prison at any time.  The lawyer spoke of significant benefits to himself and 

the client as a result of having the communication assistant involved.  What struck me most 
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about this pilot interview was that the lawyer considered that a miscarriage of justice could 

have occurred if the communication assistant was not involved.  He described his client as 

“odd” and said that he had enormous difficulties communicating with him:  

…..he would answer questions with a, ‘oh jeez, that’s a hard one.  Yeah, nah, yeah, 

no, I think that’s right’  No matter what I asked him, I got that answer, which works 

fine if you’re at a pub over a beer talking about the All Blacks. 

The lawyer stated that having a communication assistant involved meant that he could 

take instructions from his client, understand his narrative, and formulate a defence which 

ultimately resulted in his client’s acquittal: 

…I was able to understand…what had happened…I hadn’t really understood 

that…With [the communication assistant], I was able to get a narrative that 

essentially enabled me to develop a good defence….I was finally able to be prepared 

for trial…The outcome was that my client was acquitted and entirely correctly.  It 

would have been a travesty if he had gone to jail.  The slightly alarming thing about it 

is that he had a previous conviction [for the same charge] when he’d had a lawyer 

acting for him…and I think had probably acted for him very poorly. 

The pilot interview with this lawyer highlighted the vital importance of strong 

communication skills for defendants of all ages in the justice system.  This lawyer’s 

experience of communication assistance, in many ways, mirrored the findings about to be 

discussed in relation to professionals in the youth jurisdiction. 

Introduction 

Communication assistance is a form of specialist support for individuals in justice 

settings who have been identified as having communication difficulties (Henderson, 2016).  

Since 2012, specialist support for communication impaired witnesses and defendants has 

been occurring in NZ pursuant to existing legislation (Henderson, 2016).  This relatively new 

role is being modelled on an analogous role in England and Wales: that of the intermediary.  

Northern Ireland and more recently, NSW, Australia have also adopted intermediary schemes 

based on the England and Wales model (see Cooper & Mattison, 2017 for a review).  At the 

time of writing, an intermediary pilot programme was also underway in Victoria, Australia 
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(Magistrates’ Court Victoria, 2018).  The systems in Northern Ireland, NSW, Victoria and 

NZ have been inspired by their England and Wales counterpart, but the way they look and 

function in practice is different (Cooper & Mattison, 2017; Howard et al., 2020c (chapter five 

of this thesis).  The academic literature on the intermediary systems outside of England and 

Wales is relatively sparse.  As far as the authors are aware, there exists no published research 

on how the NZ equivalent of an intermediary is functioning and being viewed by 

professionals in practice.    

The England and Wales Intermediary: A Brief Overview 

The England and Wales intermediary model has been written about extensively 

(Henderson, 2015; O'Mahony, 2009; Plotnikoff & Woolfson, 2006; Plotnikoff & Woolfson, 

2015).  It is a role that was first used in the England and Wales criminal justice system in 

2004 and developed out of concern for the treatment of vulnerable witnesses giving evidence 

in police interviews and court (Plotnikoff & Woolfson, 2006).  An intermediary is a 

professional with specialist skills and knowledge who is appointed to assist the police and/or 

court to obtain the best evidence from a vulnerable witness (Plotnikoff & Woolfson, 2006).  

This assistance is based on the findings of specialist assessment and recommendations (see 

Plotnikoff & Woolfson, 2015 for case examples).  Recommendations may include the use of 

visual aids, the simplification of language, tools to minimise anxiety and stress and/or 

changes to the environment such as different seating arrangements or the taking of breaks.  

Once recommendations have been put in place, the role of the intermediary at police 

interview or trial may be quite minimal (Plotnikoff & Woolfson, 2015).  Intermediaries for 

defendants do exist in England and Wales, but they are not included in the formal, regulated 

system (Cooper & Wurtzel, 2013; Hoyano & Rafferty, 2017).  As such, their appointment is 

more ad hoc and their role is not as clearly defined. 
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Communication Assistance in New Zealand: A Brief Overview    

The role of the communication assistant in NZ shares its roots with the England and 

Wales intermediary, but the way it functions in practice is different (Howard et al., 2020c; 

chapter five of this thesis).  It too is based on specialist assessment and recommendations to 

facilitate better communication.  The focus, however, is wider than providing assistance to 

give evidence.  Communication assistance is about facilitating broader understanding and 

participation in justice processes both inside and outside the courtroom, including in 

meetings with lawyers and for young people in FGCs.  In the NZ youth justice system, FGCs 

are a decision-making forum that involve the young person, their family, and often the 

victim, and are a lower level response to offending than court (see Henwood & Stratford, 

2014 for an overview).  Communication assistance is also available for witnesses and 

defendants, regardless of their age or the type of crime.  The legal test is whether the witness 

or defendant would otherwise be insufficiently able to give evidence; or, in a defendant’s 

case, insufficiently able to understand the proceedings (ss80 & 81 of the Evidence Act 2006).  

This must be as a result of insufficient proficiency in the English language or a 

communication disability (s4 of the Evidence Act 2006).   

It is important to note that communication assistance in NZ has not been subject to a 

pilot, evaluation and subsequent roll out, but has been driven by professionals with 

knowledge and experience of the England and Wales intermediary.  The sections of the 

Evidence Act being utilised were not drafted with intermediaries in mind, but were drafted 

widely enough to allow their inclusion (NZ Law Commission, 1999b). 

Evaluation of the Intermediary Role in Practice  

The intermediary schemes in England and Wales, Northern Ireland and NSW were all 

subject to a pilot which was then evaluated before being rolled out in their respective 

jurisdictions (Cashmore & Shackel, 2018; Department of Justice (Northern Ireland), 2015; 

Plotnikoff & Woolfson, 2006).  Overall, the findings of each evaluation were positive.  The 
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results of these pilot evaluations aside, Cooper and Mattison (2017) have highlighted the 

distinct lack of research into the intermediary role within the respective jurisdictions.  Only a 

handful of studies have taken place to date (Collins et al., 2017; Henderson, 2015; Henry et 

al., 2017; O’Mahony, 2009; O’Mahony et al., 2016; O’Mahony et al., 2018; Powell et al., 

2015). 

Two studies that are of particular relevance to the present research are Henderson 

(2015) and Powell et al. (2015).  Both studies interviewed justice system professionals about 

their perspectives on intermediaries.  Henderson (2015) reported on feedback from 51 

professionals (25 judges, 16 lawyers, and 10 registered intermediaries) about the 

intermediary scheme in England and Wales.  The findings were that it was seen as a ‘very 

valuable tool’ that helped obtain better quality evidence and increased vulnerable people’s 

access to justice.  A similar study was conducted in Australia by Powell et al. (2015), 

however, it was before the introduction of any intermediary scheme.  Twenty five 

professionals were interviewed about their perspectives on the potential benefits of 

implementing an intermediary scheme in Australia.  The findings were that the introduction 

of an intermediary scheme was not supported at that time.  Professionals highlighted the need 

for improved use and effectiveness of current measures, and expressed concern about adding 

further complication to the system. 

The only empirical research done in NZ in relation to intermediaries was that by 

Davies, Hanna, Henderson, and Hand (2013).  The purpose of their study was to explore the 

potential benefits and risks of three different intermediary models at trial by conducting mock 

examinations of a “child” witness (roleplayed by an adult).  Overall, participants perceived 

the idea of an intermediary system in NZ as worthy of further careful exploration.  None of 

the models they explored, however, have since been adopted in NZ.   
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Current Study 

Cooper and Mattison (2017) highlighted the scope for similar research to Henderson 

(2015) to be done in jurisdictions where the England and Wales intermediary model has since 

been adopted.  The current study was therefore modelled on Henderson (2015) and Powell et 

al. (2015).  The focus of the research was on professionals’ perspectives of communication 

assistance for young people facing criminal charges in the NZ youth justice system.  

Anecdotal evidence suggests that this is an area in which communication assistance has 

particularly flourished in recent years.  The aim of the current study was to evaluate the 

benefits and challenges of communication assistance for young people in the NZ youth 

justice system by gathering perspectives of NZ professionals who had direct experience being 

or working with a communication assistant. 

Giving context to communication assistance in youth justice.  Communication 

assistance in the NZ youth justice system has arisen out of access to justice concerns for 

vulnerable young people (Metzger et al., 2018).  Young people who commit crime have 

typically experienced considerable disadvantage, and disadvantage brings with it many 

barriers to negotiating and engaging in a powerful and complex criminal justice system 

(Doogue, 2018; Lambie, 2018).  As NZ’s Chief District Court Judge Doogue stated in a 

recent speech, Youth and District Court Judges see a plethora of disadvantage every day that 

both precipitate and perpetuate involvement in the criminal justice system (Doogue, 2018).  

Of particular relevance to the need for communication assistance is the body of literature 

highlighting the over-representation of communication difficulties in the youth offending 

population (see Snow, 2019 for a review of the literature).  Research suggests that at least 

60% of young people in the justice system have communication difficulties compared to 5%-

7% of the general population (Bryan et al., 2015; Hughes et al., 2012; Law et al., 2000; Lount 

et al., 2017). In addition, between 50% and 75% of young people in the NZ criminal justice 

system meet diagnostic criteria for at least one mental disorder (Lambie, 2018).  Two thirds 
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of young people in NZ youth justice residences meet the cut-off criteria for substance misuse 

(Mcardle & Lambie, 2017).  Neurodisability including intellectual disabilities, learning 

disabilities, Attention Deficit Hyperactivity Disorder, ASD and FASD are all considered to 

be over-represented in the youth offending population; both internationally and in NZ 

(Hughes et al., 2012; Lount et al., 2017; Lynch, 2016; Peirse-O’Byrne, 2014).  Furthermore, 

young people in the justice system are disproportionately more likely to have both witnessed 

and been a victim of family violence (Lambie, 2018; Ministry of Justice, 2018b).  Of note, is 

that NZ’s Māori population are disproportionately affected by disadvantage.  In 2018, for 

example, 63% of children and young people with charges finalised in court were Māori 

(Ministry of Justice, 2018b).    

The findings.  The findings of this study are presented in a number of articles, 

including this one (see also; Howard, McCann, Ewing, Dudley, & Brookbanks, 2019, 

discussing unfitness to stand trial and communication assistance (chapter nine); Howard et 

al., 2020b, presenting the challenges facing communication assistance (chapter eight); and 

Howard et al., 2020c, presenting a description of communication assistance (chapter five).  

The current article specifically presents professionals’ perspectives on the perceived benefits 

of communication assistance.  Professionals interviewed also highlighted a number of 

challenges facing communication assistance in the NZ youth justice system, which have been 

outlined in a separate article (Howard et al., 2020b; chapter eight of this thesis).  These 

challenges all related to how communication assistance might best function in practice, and 

fell into four main themes; “being a new profession with a developing identity”; “figuring out 

who needs help and when”, “no standard practices or processes exist”, and “not everyone 

knows about it”.   

Method 

Ethics and research approval.  Ethics approval for this study was obtained from the 

University of Auckland Human Participants Ethics Committee (reference number 019002).  
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Research approval was obtained from the relevant research access committees from the 

organisations responsible for employing and supervising social workers, youth justice co-

ordinators and members of the judiciary in NZ.  

Participants and recruitment.  Twenty eight professionals participated in the 

research: lawyers (n=5), judges (n=5), communication assistants (n=4), police (n=4), 

psychologists (n=2), social workers (n=3), lay advocates (n=2), youth justice co-ordinators 

(n=2), and a court registrar (n=1).  The criterion for participation was that the professional 

had either worked as or with a communication assistant and a young person (defined as aged 

10 to 17 for the purposes of the study) in justice processes.  Professionals were mainly 

recruited by way of advertisement sent though the internal email lists of the relevant services 

who employ youth justice professionals.  Advertisements were also placed in relevant youth 

justice and legal newsletters and publications.  Participants were recruited from the North 

Island of NZ; from both a large metropolitan area and smaller regions.  To preserve their 

confidentiality, demographics of the participants beyond their occupation is not reported.  

Quotes from an occupation are not necessarily quotes from the same participant.  After 

conducting 28 interviews, it was considered that data saturation had been reached (Morse, 

1995; Sandelowski, 1995)  

Data collection.  An audio-recorded, semi-structured interview was conducted with 

each individual, and ranged in duration from 18 to 93 minutes.  Each interview focused on 

the professional’s experience of working with or being a communication assistant.  Questions 

were prepared and focused on the professional’s views of what worked well, what did not 

work well and what they considered could have been done differently.  Questions included, 

for example, “Can you explain the impact of the assistance on the overall process?” and 

“What appeared helpful to the young person?”  Professionals were also asked about their 

general views of the communication assistant role, for example, “How necessary do you 

consider the role of the communication assistant to be for young people in the justice 
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system?” The semi-structured nature of the interviews ensured there was scope and flexibility 

to discuss any other related issues that arose.  The interview was first piloted on a lawyer who 

had worked with a communication assistant in the adult jurisdiction (so not eligible to be a 

participant in the current study).  No changes were made to the interview protocol as a result 

of the pilot interview. 

Data analysis.  The first author and a professional transcriber (who had signed a 

confidentiality agreement before commencing the work) transcribed the audio recordings.  

Intelligent verbatim transcription was used, meaning that filler expressions such as ‘ah’ and 

‘um’ were edited out, as were any repetitions that may have distracted from the content of the 

interview.  Mergenthaler and Stinson’s (1992) principles for developing transcription rules 

were utilised to develop a transcription notion system.  The transcripts were de-identified and 

were imported into a qualitative software package, NVivo (version 11, 2015, QSR 

International Pty Ltd), which allowed for the management and organisation of the data for 

qualitative analysis.  A thematic analysis utilising Braun and Clarke’s (2006) six stage 

approach was conducted.  In brief, this was an active and iterative process that involved 

reading and re-reading transcripts; noticing any sections of interest or relevance to the 

research; developing codes to describe these sections; giving the codes names and 

definitions; and weaving them together into a coherent story of the data-set.      

Reflexivity.  The first author interviewed all participants and analysed the written 

transcripts.  During these processes, she remained very aware of the background that brought 

her to this research.  She was conscious of her ‘offender’-centric lens having previously 

worked as a criminal defence lawyer and later in rehabilitative services with adults who had 

offended.  The first author was utilising an interview guide, but with flexibility to explore 

related issues that arose.  The first author accepts that her background will have undoubtedly 

shaped any additional questions she asked and how she interpreted the transcripts.  

Endeavours were made, however, to minimise any biases and focus on the substance of what 
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each participant said.  Verbatim quotes from participants are deliberately included in the 

results to directly connect any interpretations with the participants’ actual words.  

Results 

Professionals were overwhelmingly in support of communication assistance and 

shared encouraging stories about young people who were better able to share their views, and 

participate in justice processes affecting them as a result.  Communication assistance was 

positively regarded as an innovation that has injected important new knowledge and 

awareness into the youth justice system.  It was also considered to help the youth justice 

system function as it ideally should.  These findings were summarised into three themes and 

eight sub-themes as depicted in Figure 1 below.  Each theme and sub-theme will be discussed 

and explored in turn.  For ease of reading, the results and discussion are presented separately 

in different sections.   
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Figure 7. Visual representation of the themes and sub-themes. 

Theme one: It puts the young person at the centre of youth justice.  The 

professionals interviewed conceptualised communication assistance as specialist support for 

a specific young person who had been identified as having communication difficulties.  The 

beneficial consequences were considered to be that youth justice processes were then tailored 

to the young person and their needs, that their understanding and participation was prioritised 

and that this was more likely to result in relevant and more therapeutic outcomes.  This theme 

is encapsulated in the following quote:   

He was suddenly a participant in his process as opposed to being on the outside of it.  

He felt that he had some level of control.  He could understand.  He could 

appropriately respond to me whether he wanted something because he understood 
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what we were talking about.  Whereas none of that would have been possible without 

the CA [communication assistant] being there (lawyer). 

The four sub-themes describe these perceived benefits to the young person and will 

be discussed in turn. 

Sub-theme: Facilitates understanding.  The professionals interviewed considered 

that communication assistance helped facilitate understanding for young people who might 

not otherwise understand the nature of their charges, the impact their offending may have had 

on others, their individual pathway through the youth justice system, the processes with 

which they were involved, and the outcomes of such processes.   

I suppose I was satisfied really that everything was being done that could be done to 

make sure that he understood the process and as much of the substance as possible 

(judge). 

I was happy for it to occur, it was more than welcome. Because the young person has 

to, you know, it would be hopeless if that young person didn’t understand what was 

going on, everyone was talking around him and not to him (lawyer). 

Professionals stated that they believed that the young person did, in fact, understand 

more as a result of having the support of a communication assistant.  They made reference to 

the young person’s increased level of engagement, ability to repeat key pieces of information, 

and comments made by the young people themselves and their family members 

Oh, I think, he knows what to pay attention to when she’s there. When she wasn’t, like 

I mean he’s sitting on a chair with a lever that goes up and down, so the first thing he 

did was play with the chair when he got in.  There were too many people in the room, 

so he was like away with the fairies from the get go.  With [the communication 

assistant] kind of commanding his attention he’s sort of more with it (court registrar). 

Usually at the end of an interview I’ll say, ‘how was that for you today?’ and I’d 

asked how it was having a communication assistant there after they’d left the room 

and they were like, ‘it’s really really good that they’re going to be there in court’ and 

‘that was a lot easier to understand’ (psychologist). 

Sub-theme: Facilitates participation.  Participants were also of the opinion that 

increased understanding meant the young person was able to participate more meaningfully 

in youth justice processes, including in conversations with their lawyer, in FGCs and in court.  

This included being able to give their version of events, challenge evidence, ask questions 
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and give their opinion on various issues affecting them.  A youth justice co-ordinator, for 

example, explained that a young person was able to both understand the charge and give his 

version of events in an FGC as a result of the communication assistant preparing a power-

point presentation of information that is usually read aloud to the young person.  A written 

explanation of the charge was presented on a power-point presentation in both simplified 

words and pictures: 

He was very honest because he just related to it and said, ‘oh no, my friend’, he 

mentioned all the friends and the police quickly copied them down ((laughs)) ‘Oh 

yeah, I remember that car.  Hang on, I didn’t drive, I didn’t drive because they said 

they told me I’m a useless driver, so I didn’t have a turn’ (youth justice co-ordinator). 

A police participant, speaking about a different FGC, commented on the difference in 

a young person’s participation both with and without a communication assistant: 

[The young person] actually asked questions, they answered questions.  They were 

more talkative than they usually are.  Because in a normal FGC sitting, they sit there 

and you read out the caption summary and they say, ‘oh yeah’.  ‘Did you do it?’, 

‘yup’.  ‘Do you understand?’, ‘yup’.  But when the guy went in and broke it down 

paragraph by paragraph…that’s when they said, ‘oh nah, I didn’t do that’.  ‘I was 

only doing that part’ (Police). 

Sub-theme: Involves and helps whānau (family).  Participants considered that 

communication assistance benefited not just the young person, but their whānau as well.  The 

professionals interviewed stated that family members often have just as many communication 

difficulties as young people facing charges and find the system equally as confusing. 

Because a lot of the parents have mental health, low functioning, FAS [foetal alcohol 

spectrum disorder].  And when you are in stress and you feel overwhelmed, you are 

less likely to take on any information, especially if it is in professional language 

(social worker). 

Because most of FGCs without [a communication assistant], we agree on something 

and then we end up in court arguing with the family, who say ‘we didn’t agree to 

that’, ‘we didn’t agree to that’.  But with this, they know exactly what they’re buying 

into (Police). 

All four communication assistants interviewed commented on the number of times 

they have been asked by whānau members for copies of the tools they had used with the 
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young person.  This was taken to mean that whānau members found the assistance beneficial 

and that it enabled them to understand more than they otherwise would: 

If I had a dollar for every time I’ve had a family member say ‘can we have a copy of 

that chart or that thing you did?’ because they haven’t understood what’s going on 

(communication assistant). 

Sub-theme: Leads to better outcomes.  Participants reported that communication 

assistance had ultimately led to better outcomes for the young person concerned.  Participants 

said that a young person not understanding could be the “trigger” that maintained their 

involvement in the judicial system, whereas communication assistance could be the “trigger” 

towards more therapeutic outcomes: 

So you get them not understanding which leads to other issues where they’ve missed 

court and then there’s a warrant. So it has that domino effect where, when they don’t 

understand something, there’s this kind of consequence where they’re arrested and 

stuff which could’ve been prevented if they understood it a bit better (social worker). 

Participants spoke of a number of different beneficial outcomes for young people as a 

result of communication assistant involvement.  This included facilitating more workable 

FGC plans with young person and whānau input, being able to amend charges as a result of 

information given by the young person, subsequent referrals for further professional support, 

being able to equip others in the young person’s life to better understand and work with their 

communication difficulties, and being able to keep the young person in the youth and not 

adult jurisdiction (with more youth-friendly sentencing options). 

In discussing a case, one lawyer stated that it was highly likely this young person 

would be transferred to the District Court and the adult jurisdiction were it not for the 

communication assistant’s involvement: 

… the Crown’s view was the charge was so serious it should go to the District Court 

for sentencing. And therefore there was an onus on the young person and his family to 

come up with an alternative plan, and he had to have a voice in that plan. And the 

fact that they did come up with an alternative plan really assisted in the final disposal 

of it…..If he had gone to the District Court, he would have received a sentence of 

imprisonment (lawyer). 
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Theme two: New knowledge and a fresh perspective on the youth justice system. 

This theme groups together professionals’ comments about the positive changes to their 

knowledge base and outlook that have occurred as a result of working with a communication 

assistant and a young person in justice processes.  Four sub-themes summarise the comments 

made and will be discussed in turn.   

Sub-theme: Acknowledgement of the system as complex and not youth friendly. 

Professionals were of the opinion that communication assistance is helping highlight just how 

incomprehensible the youth justice system can be to the everyday person.  As one police 

participant stated: 

I mean we’ve said, albeit jokingly, but not jokingly, ‘I could actually do with a 

communication assistant at times’ (Police). 

Most professionals acknowledged that youth justice processes were language heavy, 

that the system was complex and not youth-friendly.  Factors that professionals spoke about 

as contributing to the complexity of the system included the legal jargon and other 

professional language, acronyms, the names of charges, and other concepts not encountered 

in day to day life such as ‘fitness to stand trial’, ‘intent’ and ‘curfew’.  Referring to Police 

Summary of Facts, one communication assistant stated:    

...you know god bless them, the police, they they’re so quaint. They use phrases that I 

think went out in the 1800s and they’ll often turn up in Statements of Fact. You know, 

that the offender ‘decamped’.  What the heck does decamp mean and who uses that? 

(communication assistant). 

Professionals suggested that most young people and families are confused by youth 

justice processes; not only those with communication difficulties.  As one lay advocate 

stated: 

…there is a real disconnect between young people and their families coming into 

court and their understanding of what is actually being discussed.  We take a lot for 

granted in terms of inside the court; the language used.  And a lot of it too because I 

get families coming out, and the young person asking, ‘What the hell happened?’  

‘What were we actually discussing?’  ‘What has been decided here?’  Same with even 

family group conferences (lay advocate). 
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Sub-theme: Valuable new knowledge not held by other professionals.  Participants 

considered that the provision of communication assistance was bringing a valuable new body 

of knowledge into the youth justice system.  Other professionals acknowledged that they did 

not previously know anything about communication and communication difficulties.  They 

expressed surprise at what they were learning as a result of their interactions with this new 

role.  One social worker, for example, observed a long-term client being assessed by a 

communication assistant and commented as follows: 

And I found that very surprising because there were a lot of words that we’d been 

using for the last two years with this boy that he just had no idea (social worker). 

A police participant similarly stated: 

I’ve been doing this job for 15 years and then [while sitting in an FGC with a 

communication assistant] I realised that some of the kids don’t understand (Police).  

A lawyer similarly expressed surprise that a low IQ score would mean an individual 

would have difficulty understanding abstract concepts such as time: 

A report will tell you he’s got a low IQ, but it won’t actually then say, ‘which means 

he doesn’t understand time’.  So the report’s fine.  It’s a start, but I needed an extra 

level if you like to explain to me how that manifests itself (lawyer). 

Most professionals acknowledged that they did not have the requisite knowledge to 

work with the young person given the extent of their communication difficulties, and that, in 

their opinion, youth justice processes would have been impossible without the involvement 

of a communication assistant: 

So it was the first time I really felt like I just couldn’t discharge my obligations to give 

him legal advice and to explain things to him because I just didn’t think anything was 

going through.  It just felt like he was in another planet is honestly how it felt.  I just 

could not get through (lawyer).   

Sub-theme: Communication difficulties are recognised.  Professionals stated that the 

involvement of communication assistants in the youth justice system has meant that overall 

awareness of communication difficulties has increased.  Professionals suggested that it’s 

becoming more understood that young people’s communication difficulties may be masked 

and not obvious:  
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I mean young people in that situation have got really used to hiding their deficits and 

so they’ll nod and they’ll say yes they understand and yes it’s clear all the time 

(judge). 

Behaviour that might once have been viewed as surly, disrespectful or defiant is 

increasingly being viewed as a potential sign of a communication difficulty: 

The things that we might always have taken as evidence of surliness, of disrespect, of 

disinterest, of, I don’t know, you could go on, we now need to understand have 

another far more plausible explanation and I guess in terms of the justice of the work, 

we need to recognise the signs because it’s a double injustice really for the young 

people if we’re not recognising the signs properly and are at risk of punishing them 

for something that’s an indication of their disability not any indication of a bad 

attitude (judge). 

A common narrative in the interviews with professionals was of a young person who 

was considered to be violent or aggressive before the involvement of a communication 

assistant, when in fact he was acting out because he did not understand: 

He would become frustrated with the court process and that would manifest in 

something like violence or as I mentioned before…that he had jumped the dock.  He 

would just panic.  He wouldn’t really understand what was happening and panic, and 

just react and being a young man, there’s this sort of limited way they react.  It’s 

either in violence or running, whatever it is.  None of which obviously helps him.  It’s 

all to his detriment.  So he was behaving in a way through his frustration at lack of 

understanding in a way that was detrimental to him.  And once [communication 

assistant] became involved, all of that disappeared (lawyer). 

Sub-theme: We’re rethinking how we work with young people.  Participants talked 

about making changes to their practice as a result of their interactions with communication 

assistants.  One lawyer, for example, stated that she was going to buy some artists’ models 

for her office after seeing how effective they were in helping a client explain what happened 

during an alleged assault.  Artists’ models are wooden figurines that have moveable limbs.  

Others spoke about being more conscious of their language, using shorter, simpler sentences, 

and adding visuals to their work.  As one social worker stated, it’s really exciting because it 

changes your practice.  

Changes to individual practice were spoken about, as well as changes to institutional 

practices in courts, in FGCs, and within state sector youth justice teams.  One judge, for 
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example, discussed how much he has reflected on courtroom practice as a result of his 

involvement in cases involving communication assistants: 

So what’s required and is starting to happen is a complete change to what we do in 

the courtroom.  I mean the processes we use and the language we use have been there 

for so long, that even in the Youth Court where we liked to think we had a less formal, 

more user-friendly approach, I still think don’t come close to being adequate to allow 

most young people (certainly those with disabilities) to participate properly (judge).  

Theme three: It helps the youth justice system function as it ideally should. 

Participants referred to communication assistance upholding the fundamental pillars of 

justice and in particular, the paramount importance of ensuring young people have a fair trial.  

This includes that a young person facing charges understands what is happening and can 

participate in a meaningful way.  As one lawyer noted, if this is not possible, a finding of not 

fit to stand trial should be made: 

I think that the fundamental value that you are prompting is fair trial and that’s, 

according to one high level case, the closest thing to an absolute right we have in this 

country.  The court doesn’t recognise any other sort of trial so if you can’t get a fair 

trial then you shouldn’t have a trial.  Giving someone the ability to engage in their 

trial is critical and the alternative is finding that they are unfit, so the trial process 

should be stayed (lawyer).   

Participants spoke of ensuring a fair trial being a responsibility, obligation or priority 

and something we have to do.  They made reference to NZ’s legal obligations under domestic 

and international legislation, including the Oranga Tamariki Act 1989 and the United Nations 

Convention on the Rights of People with Disabilities.  One lawyer stated: 

… the mark of a civilised society in my view is how we treat vulnerable people, how 

we run our trials and we don’t respond to people who do appalling things by then 

treating them appallingly, that is not how civilised societies should behave (lawyer). 

Participants stated that the involvement of communication assistance overall 

increased their confidence that justice was being done:   

For me it was actually another layer of confidence that the young person had buy in 

and understood (lawyer). 

I mean I suppose there’s also just for me, particularly where there’s a communication 

assistant, there’s the added reassurance that even before they’ve come in they’ve 
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been prepared for what to expect and that afterwards they’ll be debriefed and helped 

as well (judge).  

Discussion 

This study is an answer to the call by Cooper and Mattison (2017) for more research 

into the role of the intermediary in jurisdictions outside of England and Wales.  It is the first 

study to offer any evaluation of NZ’s equivalent to the intermediary in the NZ youth justice 

system.  The results are that professionals are overwhelming in support of this new role.  A 

‘communication revolution’ of sorts has been quietly taking place in the offices of lawyers, in 

FGCs and courtrooms across NZ which this research has been able to illuminate.  To borrow 

the words of Plotnikoff & Woolfson (2015), communication assistance in NZ (like its 

counterpart in England and Wales) is an ‘untold good news story’ that needs to be shared.     

The findings of this study match those of Henderson (2015) in that the perspectives of 

professionals in relation to communication assistance were overwhelming positive.  The 

findings differ substantially from those of Powell et al. (2015) who found no support for the 

introduction of intermediaries in Australia.  The obvious difference between these studies is 

their timing.  Both the current study and the Henderson (2015) study were conducted after an 

intermediary scheme or communication assistance was already in place.  The professionals 

interviewed in Powell et al.’s (2015) study were being asked for their perspectives on a 

hypothetical system that they had yet to experience.  Powell et al.’s (2015) findings can 

potentially be explained as part of the natural change process.  As Henderson (2015) 

commented, it is natural for there to be a certain level of reticence from professionals about a 

new player in the system whose role may impact their own.  This resistance may then shift if 

professionals’ concerns about the impact of the change do not eventuate.  It is noteworthy 

that in NSW, Australia where intermediaries have since been piloted, the response from 

professionals has largely been positive (Cashmore, Katz, Shackel, & Valentine, 2017; 

Cashmore & Shackel, 2018).   
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The three studies also relate to different versions of the same role in different 

jurisdictions.  The focus of Henderson (2015) and Powell et al.’s (2015) research was on 

intermediaries assisting vulnerable witnesses to give evidence.  The focus of the current study 

was on communication assistance for young people facing criminal charges in the NZ youth 

justice system.  Communication assistance in the NZ youth justice system is less about 

ensuring that the best evidence is obtained and more about facilitating broader understanding 

and participation (Howard et al., 2020c; chapter five of this thesis).  Whether or not 

communication assistance was judged favourably by professionals in this study likely 

depended on different considerations.  Professionals probably assess the value of witness 

intermediaries in terms of whether they help facilitate better evidence and in such a way that 

cannot be done via existing processes.  What was likely taken into account by professionals 

evaluating communication assistance was whether it helped facilitate understanding and 

participation, and the extent to which the facilitation of understanding and participation in 

this manner was needed.   

The findings suggest that communication assistance is needed and does play a 

valuable role in the NZ youth justice system.  Professionals appeared to accept that a problem 

does exists in terms of young people’s ability to understand and participate in youth justice 

processes, which research would support (Lount et al., 2018; Moffit & Silva, 1988; 

Rucklidge et al., 2013; Snow, 2019).  Communication assistance may be seen as a small way 

of addressing or responding to the disadvantage that young people in the justice system face 

when tasked with negotiating criminal justice processes.  From a disabilities perspective, 

Lynch (2016) suggests that it is obvious that accommodations need to be made for those with 

communication difficulties.  She likens it to the need to adapt buildings to allow people with 

physical disabilities to move around in their daily lives.  For the most part, professionals did 

not consider that they themselves had the requisite skills to make these accommodations.  
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This was unlike the views of the professionals described by Powell et al. (2015) who 

suggested that better judicial and legal training could ameliorate any need for intermediaries.   

Professionals in this research instead acknowledged that communication assistance 

has brought important new knowledge to the youth justice system not held by other 

professionals.  Anecdotal evidence suggests that most, if not all, communication assistants 

currently working in NZ are qualified SLTs.  Existing research has already suggested that 

speech-language therapy (or speech pathology) should be a core discipline embedded in 

youth justice systems (Kippin et al., 2018).  Communication assistance or specialised one on 

one support in court and related youth justice processes is one way to include speech-

language therapists in justice settings.  Other options include offering speech-language 

informed training for staff in justice settings as is already occurring in NZ (Howard et al., in 

2020c; chapter five of this thesis) and/or providing speech-language based therapeutic 

interventions for young people in the justice system.  Snow and Woodward (2016), for 

example, trialled a therapeutic intervention in a custodial centre in NSW (n = 6; �̅�=17.7 

years; 100% male).  This included one to one sessions for participants with a speech language 

pathologist, twice a week across 7-16 weeks.  They found that the young people engaged in 

the intervention and made meaningful gains.  A similar UK based intervention study also 

reported positive findings (Bryan & Gregory, 2013; Gregory & Bryan, 2011).  

There is a further suggestion from some academics that speech language therapists 

could be involved at an earlier stage with individuals at risk of offending (Snow, 2019).  As 

NZ’s Chief District Court Judge Doogue states “fixing” aspects of our criminal justice 

system should only form part of our response to disadvantage (Doogue, 2018).  We also need 

to be “focusing our resources on the genesis of the problems; targeting disadvantage at its 

source before its effects become entrenched” (Doogue, 2018, p.8).  Recent research, for 

example, suggests that early intervention for children with identified DLD may reduce their 

later involvement with police in adolescence (Winstanley et al., 2018).  As a result, Snow 
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(2019) advocates for the inclusion of SLTs at all stages on the notional “school-to-prison 

pipeline”.  This includes at schools, in child and welfare agencies, at police stations, in court, 

and in youth justice facilities.     

While professionals in the current study were overwhelmingly positive about 

communication assistance for young people facing criminal charges in the NZ youth justice 

system, they did also identify challenges about how the role is functioning in practice.  These 

challenges, presented in a separate article, all relate to how communication assistance might 

best function in practice, rather than whether or not it should exist in the first place (see 

Howard et al., 2020b; chapter eight of this thesis). 

Limitations.  This study represents a snapshot of professionals who volunteered to be 

interviewed about their experiences working as or with a communication assistant in the 

youth justice system.  As a qualitative study, it cannot claim to be entirely representative of 

professionals’ views in the youth justice system as a whole in NZ.  Anecdotal evidence 

suggests, however, that the numbers of professionals who have direct experience of 

communication assistance is small.  As such, a sample size of 28 captures a considerable 

portion of these professionals.   

Future research.  The focus of this research was on communication assistance for 

young people in the NZ youth justice system.  The authors are aware, however, that 

communication assistants are also supporting the communication needs of adult defendants 

and complainants/witnesses of all ages across NZ.  Future research that also includes and 

evaluates communication assistance with these populations could be of potential benefit to 

decision-makers and/or stakeholders in NZ (and other jurisdictions considering implementing 

intermediary type roles).  It is noted that such research may benefit from also looking more 

broadly at other supports (beyond that of an intermediary) being provided to vulnerable 

individuals in justice processes such as the Independent Third Person programme in Victoria, 
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Australia (Office of the Public Advocate, 2012) and the Criminal Justice Support Network in 

NSW, Australia (Reeve, McCausland, Dowse, & Trofimovs, 2017).   

Conclusions and practice implications. What is apparent from the findings of this 

study is that professionals see value in young people being able to understand and participate 

in youth processes.  Professionals in the NZ youth justice system are cognisant of the 

complexities of the system and acknowledge that a fair trial (or in fact a fair FGC) rests on an 

individual being able to understand and participate.  Communication assistance or specialist 

support for an individual with identified communication needs is one answer, especially for 

individuals with the most severe communication difficulties.  The results of this research 

suggest that that one on one specialist assistance in justice settings can facilitate 

understanding and participation for young people, and lead to better, more therapeutic 

outcomes.  One on one support, however, may not be the only answer.  Broader changes to 

the youth justice system and its processes might also be necessary.  Professionals highlighted 

that their involvement with communication assistance had prompted a critical reflection of 

how we work with young people and a suggestion that maybe we are falling short.  NZ and 

international research after all suggests that young people find it difficult to communicate in 

youth justice processes regardless of whether or not they have communication difficulties 

(All Party Parliamentary Group for Children, 2014; Gaston, 2017; Hopkins, Clegg, & 

Stackhouse, 2015; Lount et al., 2018; Metzger et al., 2018; Wigzell et al., 2015).  The authors 

suggest that what is called for, in addition to communication assistance, is a plain-language, 

youth friendly over-haul of the youth justice system.  NZ was once a leader with its 1989 

youth justice reforms.  Perhaps it is our turn to lead the way once again.  With the advent of 

communication assistance, we are at least making a start.        
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Chapter 8: Challenges of Communication Assistance 

Preamble 

This chapter was published as an article in The International Journal of Evidence and 

Proof (Howard et al., 2020b) as a reply to a 2017 article that appeared in the same journal 

(Cooper & Mattison, 2017).  Cooper and Mattison (2017) outlined the English intermediary 

model and its counterparts in Northern Ireland and NSW.  They noted that NZ “appear” to be 

using communication assistants as per the English intermediary model, but said that very 

little was written about the model that is developing in NZ.  Overall, Cooper and Mattison 

(2017) called for more research in jurisdictions outside of England.  The International 

Journal of Evidence and Proof is a peer-reviewed academic journal that aims to be a forum 

for reporting, evaluating and debating the latest developments in evidence law, proof and 

procedure.  Its readership includes both academics and practitioners.   

In July 2018, the second year of my Doctorate, I travelled to England (and Europe).  

Visiting England (and speaking to key players) was influential in this article’s research 

journey and in my overall understanding of the English intermediary system, on which the 

NZ communication assistant role is modelled.  While there, I spoke to five key individuals.  

The first was Joyce Plotnikoff who co-authored the only text on intermediaries in the 

England and Wales justice system (Plotnikoff & Woolfson, 2015).  Joyce is a lawyer, social 

worker and expert adviser to the Judicial College in the UK.  She also co-founded The 

Advocates Gateway (www.theadvocatesgateway.org), a website containing guidance on 

working with working vulnerable witnesses and defendants in justice settings.  She was 

particularly inspirational to meet given her tireless advocacy for vulnerable witnesses and her 

extensive knowledge in this area.  I also spoke to representatives from Communicourt and 

Triangle, the two companies who provide intermediaries for defendants in criminal 

proceedings; Brendan O’Mahony, a Forensic Psychologist who also works as a registered 

intermediary; and Miranda Bevan who was at the time completing her PhD at London School 

http://www.theadvocatesgateway.org/
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of Economics.  Miranda was investigating the experience of 10-17 year olds when they are 

detained in police custody after arrest (Bevan, 2019).   

These discussions helped me to understand more fully the challenges facing the 

intermediary system as it is structured in England and Wales.  In particular, the challenges of 

having a regulated system for witness intermediaries and an unregulated system for defendant 

intermediaries.  In relation to defendants, they also helped me to understand the debate 

between appointing a defendant intermediary for the giving of evidence only versus the 

whole trial.  Overall, the message from those I spoke to in England was that we have a unique 

opportunity in NZ to learn from their journey and develop a coherent system for both 

witnesses and defendants.  As a consequence of these discussions I struggled at times with 

the focus of this article.  I wondered if an article focused narrowly on young people facing 

charges in the criminal justice system would somehow signal that there was something 

distinctly different about communication assistance in other jurisdictions (particularly youth 

justice versus for witnesses or for adult defendants).  I furthermore felt pressure to offer 

definitive solutions, and then wondered if an academic article would be read by the “right” 

people who were in a position to effect change.  I relaxed as time went on, realising that I am 

one person making a small contribution to the literature in this area.   

Introduction 

Communication assistance is a form of specialist support for witnesses and 

defendants who have been identified as having communication difficulties, and is modelled 

on the role of the intermediary in England and Wales (Henderson, 2016).  The study 

presented here is a response to Cooper and Mattison’s (2017) call for more research into the 

role of the intermediary in jurisdictions outside England and Wales.  Northern Ireland, NSW, 

Australia and NZ have all adopted intermediary type roles based on the England and Wales 

intermediary (see Cooper & Mattison, 2017 for an overview), but very little has been written 

to date about the intermediary roles that have developed outside of England and Wales.   
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Communication Assistance: A Brief Overview 

The history of communication assistance and what it may entail in the NZ criminal 

justice system have been written about elsewhere (Henderson & Bonetti, 2018; Howard et al., 

2020c (chapter five of this thesis).  In essence, it is one on one assistance for a witness or 

defendant in justice processes based on specialist assessment and recommendations.  

Assistance is provided if a witness or defendant has insufficient proficiency in the English 

language or a communication disability which impacts their ability to sufficiently give 

evidence; or, in the case of a defendant, sufficiently understand proceedings (ss 4, 80 & 81 

Evidence Act 2006).  Recommendations typically include the simplification of language, the 

use of visual aids, tools to minimise stress and anxiety and/or changes to the environment 

such as different seating arrangements or taking breaks (Bonetti & Henderson, 2018; Howard 

et al., 2020c (chapter five of this thesis).  In the case of a witness, the communication 

assistant is typically present at court to alert the judge if the witness is having difficulty 

understanding what is being said.  If the judge directs, the communication assistant can also 

explain or put questions directly to the witness.  In the case of a defendant, the 

communication assistant is typically present in court to facilitate the defendant’s 

understanding of proceedings in real-time and during breaks.  Communication assistance can 

also occur pre-trial, for example, to assist counsel to take instructions or to enable a 

defendant to understand charges.    

Communication assistance in NZ, like its counterpart in England and Wales, arose out 

of concern for the treatment of and evidence given by vulnerable witnesses in the adult 

jurisdiction, especially child witnesses in sexual offence cases (for a discussion of these 

concerns see, for example, Davies et al., 2011; Hanna et al., 2010; Ministry of Justice, 2010; 

NZ Law Commission, 1996; NZ Law Commission, 2012).  The first NZ court case to utilise 

a communication assistant was R v Hetherington [2015] NZCA 248) (with the original trial 

decision being in 2012).  The complainant in this case was a young girl with Down syndrome 
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(13 at the time of the alleged sexual and violent offences).  The use of communication 

assistance for vulnerable witnesses has grown in NZ since this time.  Since December 2016, 

for example, the need to consider communication assistance for witnesses has been included 

in best practice guidelines for a sexual violence court pilot (Ministry of Justice, 2019c).  

During the pilot, communication assistance was increasingly utilised as stakeholders become 

more aware of its existence and potential benefits (Ministry of Justice, 2019c).   

Communication assistance has not only been utilised for vulnerable witnesses in NZ, 

but also for defendants in both the adult and youth jurisdiction.  Overall, however, it is still 

considered “rather novel” in the NZ justice system (R v Aitchison [2017] NZHC 3222 at [1]).  

There is a small, but growing body of case law on communication assistance in NZ (for an 

overview, see Henderson & Bonetti, 2018) and it is referred to in a handful of policy 

documents (Ministry of Justice, 2019c; NZ Law Commission, 2018; NZ Law Commission, 

2019).  Otherwise, very little has been published on communication assistance in NZ to date.   

It is important to note that unlike its counterparts in England, Wales, NSW and 

Northern Ireland, communication assistance in NZ has not been a government initiative, 

rolled out pursuant to the successful findings of a pilot (for details of the pilots in other 

jurisdictions see Cashmore et al., 2017; Cashmore & Shackel, 2018; Department of Justice 

(Northern Ireland), 2015, 2016).  It has been a bottom-up initiative led by professionals with 

knowledge and experience of the England and Wales intermediary and utilising existing 

sections of a piece of legislation (sections 4, 80 and 81 of the Evidence Act 2006) that were 

drafted widely enough to allow its inclusion. 

Communication Assistance in the Youth Jurisdiction 

One area in which communication assistance has particularly flourished in NZ is in 

the youth jurisdiction.  Communication assistance for young people in the NZ justice system 

shares its core with the England and Wales intermediary model, but the way it looks and 

functions in practice is different.  One of the key differences is that it did not develop out of 
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concern for obtaining best evidence, but out of concern for the high prevalence of 

communication difficulties in young people in the justice system.  Most young people in the 

NZ justice system do not give evidence.  The NZ youth justice system prioritises low level 

responses to youth offending and aims to keep young people out of the formal court system 

where possible.  Communication assistants have had a role to play when young people appear 

in court, but have also been involved in earlier stages of the youth justice system such as in 

meetings with lawyers and in FGCs.  The FGC represents a lower level response to youth 

offending; a more informal decision-making forum that involves a number of people, 

including relevant professionals, the young person, their family and often the victim 

(Henwood & Stratford, 2014).   

Challenges Facing the Intermediary Role in Practice 

The challenges facing the intermediary role in practice have been most extensively 

written about in relation to the England and Wales intermediary, as the forefather of the 

intermediary models in other jurisdictions (Cooper & Wurtzel, 2013; Henderson, 2015; 

Plotnikoff & Woolfson, 2006; Plotnikoff & Woolfson, 2015; Victims' Commissioner for 

England and Wales, 2018).  Henderson (2015) found that criticisms tended to relate to how 

the system in England and Wales was functioning in practice, rather than whether 

intermediaries should exist in the first place.  The main criticism was that there were too few 

referrals and that too few eligible witnesses were being identified.  At times, professionals 

also considered that intermediaries were being engaged unnecessarily.  Another criticism was 

that intermediaries did not intervene enough during the questioning and cross-examination of 

witnesses by counsel.  The disparity between the intermediary systems for witnesses versus 

defendants was also raised as a concern.  In England and Wales, there exists a regulated 

system for witness intermediaries and an unregulated, ad hoc system for defendant 

intermediaries (Cooper & Wurtzel, 2013; Hoyano & Rafferty, 2017). 
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Similar research to Henderson (2015) has yet to be conducted in Northern Ireland or 

NSW, however, as Cooper and Mattison (2017, p.366) state, “there is clearly scope for it”.  

Both the scheme in Northern Ireland and NSW were subject to pilots before being rolled out 

in their respective jurisdictions (Cashmore et al., 2017; Cashmore & Shackel, 2018; 

Department of Justice (Northern Ireland), 2015, 2016).  While evaluating a version of the 

same role in a different jurisdiction, both pilot evaluations reported positive findings.  Any 

criticism was in relation to how the system might best function in practice.  In Northern 

Ireland, for example, the main challenge related to referral numbers, especially for 

defendants and vulnerable adults (Department of Justice (Northern Ireland, 2015, 2016.  In 

NSW, the key challenges identified in relation to the implementation and further expansion 

of the pilot were resourcing constraints, the need to recruit more diverse intermediaries (in 

particular males and individuals who identify as Aboriginal or Torres Strait Islander), and the 

need for a supporting framework such as training pathways and quality assurance processes 

for intermediaries (Cashmore & Shackel, 2018).         

The Current Study 

The current study focuses solely on the challenges of implementing communication 

assistance in the NZ youth justice system.  The authors considered that such research is of 

critical importance to the further development of what is still a relatively new role in NZ.  

The authors do not purport to provide definitive answers to these challenges.  Further 

deliberation, research and consultation is needed to do this.  Highlighting the issues, 

however, is a starting point and may provide guidance to policy and decision makers both in 

NZ and in other jurisdictions with existing or impending intermediary schemes.  The authors 

have written elsewhere about the nature of communication assistance and professionals’ 

perspectives on the benefits of communication assistance in the NZ youth justice system 

(Howard et al., 2019; Howard et al., 2020c; chapters seven and five of this thesis). 
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Method 

Ethics and research approval.  Ethics approval for the study was obtained from the 

University of Auckland Human Participants Ethics Committee (reference number 019002). 

Research approval was obtained from the research access committees of the organisations 

responsible for employing and supervising social workers, youth justice co-ordinators and 

members of the judiciary in NZ.   

Participants and recruitment.  Twenty-eight professionals who had worked as or 

with a communication assistant and a young person (aged 10 to 17) in justice processes 

participated in the research.  The range of professionals included lawyers (n=5), judges 

(n=5), communication assistants (n=4), police (n=4), psychologists (n=2), social workers 

(n=3), lay advocates (n=2), youth justice co-ordinators (n=2), and a court registrar (n=1).  

Participants were recruited by way of advertisements placed in justice related publications 

and sent through internal mailing lists of the relevant services who employ youth justice 

professionals.     

Data collection and analysis.  A semi-structured interview was conducted with each 

participant.  Questions were prepared in advance and focused on professionals’ perspectives 

of communication assistance, for example, “Can you explain the impact of the assistance on 

the overall process?”, “What appeared helpful/unhelpful to the young person?”, and “How 

necessary do you consider the role of the communication assistant to be for young people in 

the justice system?”  The interviews were audio-recorded, transcribed and analysed using 

Braun and Clarke’s (2006) six stage approach to thematic analysis.  In brief, this was process 

that involved the first author reading and re-reading transcripts; noticing patterns or recurring 

ideas in responses to the interview questions, giving these patterns names and definitions, and 

combining them in a coherent way as a story of the findings.  To preserve participants’ 

anonymity, demographics beyond their occupation are not reported.  Quotes from the same 

occupation are not necessarily quotes from the same participant.   
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Results 

The challenges facing communication assistance in the NZ youth justice system all 

related to how communication assistance might best function in practice, rather than whether 

it should exist or not in the first place.  The challenges fell into four main themes: “being a 

new profession with a developing identity”; “figuring out who needs help and when”, “no 

standard practices or processes exist”, and “not everyone knows about it”.  Two of these 

themes had sub-issues that were worth highlighting and discussing separately (see figure 1 

for a visual representation of the four themes and sub-themes).  Each theme and sub-theme 

will be discussed and explored in turn.  For ease of reading, the results and discussion are 

presented separately in different sections.   

 

Figure 8. Visual representation of the themes and sub-themes. 

Theme one: It’s a new profession with a developing identity.  Professionals 

highlighted a number of inter-related issues that result from communication assistance being 

a new profession in the NZ youth justice system.  These issues included there not being 
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enough communication assistants at this stage in NZ to meet demand; there being no 

professional body; no regulations stating what qualifications or training are required to be a 

communication assistant; no specific training in NZ in any event; and no supervision 

requirements.  As one judge stated:   

I carried out an enquiry into a psychotherapist many years ago as a lawyer and one 

of the issues there was anyone could set up as a psychotherapist.  There was no 

register and it’s the same for communications experts.  If we’re going to have such a 

group and they’re going to be used, then they have to develop some sort of 

professionalism and some sort of body perhaps (judge).   

At this stage, anyone can practice as a communication assistant.  This was highlighted 

as an area of concern for professionals.  As one communication assistant said, I don’t want to 

be alarmist, but any wally can call themselves a communication assistant.  Another 

communication assistant stated: 

… there needs to be work done on what the processes are of even engaging an 

intermediary or a communication assistant because I have had speech therapists 

phone me saying you know, ‘they pulled my name out of the yellow pages and they’ve 

said I need to come to court next week to see this 14 year old’ (communication 

assistant). 

All the communication assistants interviewed for this study were qualified speech 

language therapists, however, they considered that additional training or experience was 

necessary for their role as a communication assistant.  With no specific training currently 

available in NZ, most spoke of learning on the job, case by case, and with support from their 

counter-parts in England and Wales: 

So my role as a communication assistant has been very much learning the role on the 

job with some supervision, including [another communication assistant] and I talking 

together, peer supervision, and I do get some supervision at distance from a couple of 

experienced intermediaries in the UK (communication assistant).   

The communication assistants also spoke about the importance of understanding the 

NZ legal system: the specific jargon, processes and concepts.  As one participant stated: 

It’s an unusual setting if you’re not used to it.  It’s a very different setting from the 

kind of context that speech language therapists usually work in (communication 

assistant).   
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Some participants were of the opinion that only SLTs should be able to be 

communication assistants because their training specifically equipped them with the 

necessary assessment skills and abilities to facilitate communication in justice settings.  Other 

participants, however, considered that other professionals may also be able to be suitably 

trained, if such training existed:  

I think that’s the most appropriate route [via a qualification in speech language 

therapy].  Possibly not in terms of providing the support.  I think there would be other 

professionals that would be able to provide the support in court perhaps, but in terms 

of making the assessment, through that assessment phase of deciding what their 

communication needs are I think a speech and language therapy background is 

essential for that (communication assistant). 

Overall, the professionals interviewed were highly complimentary of the level of 

expertise and professionalism that exists amongst the communication assistants they had 

engaged to date.   

Theme two: Who needs help and when?  Participants were generally supportive of 

incorporating communication assistance into the NZ youth justice system.  One of the biggest 

challenges identified by professionals, however, was figuring out who needs help and at what 

stage in their youth justice journey.  Participants in general were of the opinion that greater 

numbers of young people needed communication assistance in youth justice processes than 

were receiving it, and at the earliest stage possible:   

Certainly not every kid needs them but I think we should be seeing them a lot more 

than we are (psychologist). 

You’d want everybody in the youth justice sector to be able to be alert to it because 

there are various points of entry for young people and you’d want the identification 

made at the earliest possible time (judge).   

Four specific issues were identified that related to the theme, who needs help and 

when?  These are outlined and discussed separately in turn.   

Sub-theme: What’s the test?  The criteria or threshold for communication assistance 

is something that participants considered to be unclear at this stage.  As one lay advocate 
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stated, I’m not quite sure why certain ones get it and why certain others don’t.  In relation to 

this issue, one of the communication assistants said: 

My opinion really is that most young people that are in the youth justice system could 

benefit from the support, so it’s going to be a fine line.  We haven’t really been tested 

to work out, ‘okay, so what are the criteria?’, ‘how significant does a communication 

need need to be?’ So I don’t think we’ve reached that point of testing that boundary 

(communication assistant). 

Similarly a judge commented: 

I mean what’s the threshold?  If the law just says when a judge thinks it’s necessary, 

how does a judge make the decision?  I’m not qualified to know what’s necessary 

(judge).  

A hierarchy of communication needs was something that participants discussed.  The 

suggestion was that if the youth justice system became more youth and communication 

friendly, only a small number of young people with the most severe communication 

difficulties would need assistance: 

…there’s probably a relatively small number at the very top end who would require 

the involvement of a communication assistant in the courtroom in order to be able to 

participate properly.  The top of the pyramid would be a relatively small number 

needing that level of involvement, but there’s quite a large number impaired but 

nowhere near to that extent who would be able to participate properly if the process 

was made accessible enough (judge).   

None of the participants interviewed suggested any resolution to ascertaining who is 

in this top end group and who is not.  Participants did, however, wonder aloud whether a 

screening tool of some sort existed that could be used by various youth justice professionals 

at different stages in the youth justice system: 

…the biggest difficulty is identifying who… I mean is there simply a line of 

questioning you can ask them? (Police). 

We do have the luxury in New Zealand of having a forensic presence in every single 

Youth Court, so the exciting thing would be to see if we could just have an efficient 

way of including in the screen that they conduct, the ability to better identify the cases 

where a young person would need assistance (judge). 

Sub-theme: Which processes?  Participants reported that the current process of 

appointing communication assistants appears somewhat ad hoc; not only is it unclear why 
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some young people are appointed communication assistants and others are not, but there is a 

lack of consistency in terms of the processes in which a young person receives support.  

Communication assistance is only currently occurring in meetings with lawyers, in FGCs and 

in court.  However, participants highlighted that just because a young person is receiving 

assistance in one forum, does not mean that they will necessarily receive assistance in 

another forum even though they relate to the same offence(s).  As one lawyer said: 

So she [the judge] came back to me and said I could have a communication assistant 

only for the purposes of obtaining instructions on the 16 charges before the section 9 

hearing.  So I got in there but only just and she was really clear that that was the only 

thing I was allowed it for (lawyer).   

A common pattern described by participants was for a young person to be assisted in 

Youth Court, but not in related FGCs: 

So the judge can’t direct [a state sector provider] to have a CA at the FGC because 

that would have to come from us because then it’s our financial cost… So we had a 

Family Group Conference.  The Judge had recommended for the CA to be there but 

he wasn’t in a position to direct her (social worker).   

Whether it is desirable or necessary to have a communication assistant follow an 

identified young person through every step of the youth justice journey was not something 

participants agreed upon.  One Police participant stated: 

For the young person, I don’t think they necessarily need to be there for the entirety, 

like every session.  Absolutely, there are critical times like defended hearings and 

things...But if it was to be for every first appearance and then the second appearance 

and disclosure.  A lot of, I don’t want to use ‘routine’, but administrative type things, 

possibly nice to have but possibly not needed (Police).  

If there are critical times or processes, there was no agreement between participants 

as to what these are or whether this is a decision to be made on a case by case basis.    

The current absence of communication assistance from any NZ Police processes such 

as Alternative Action and evidential interviews was also highlighted and discussed:  

But I really do think that, you know, the police, right from the word go, should be 

picking up issues with people that they’re arresting, and complainants as well 

(judge). 
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Police participants agreed that it was necessary for young people to be able to 

understand police processes, but were not sure how this would work in practice: 

There’s lots of things that go on and it’s pretty busy, pretty complex.  So I think the 

biggest concern would be just identifying who needs it, when.  Even if there was some 

way of triaging it by the police being the lay people at an early stage (Police).  

Sub-theme: Just for Aucklanders?  Several participants noted the disparities in the 

awareness and provision of communication assistance in Auckland versus the regions.  As 

one social worker, based out of Auckland stated: 

… they’ve got the hub up there which is brilliant, but we need them everywhere… We 

miss out a huge amount.  We honestly miss out (social worker). 

A communication assistant similarly commented: 

…the other thing that I think needs to happen is training around the country because 

like I said Auckland, it’s becoming more common, but other centres, they’ve got no 

idea…and why should a young person miss out if they’re living in [name of city/town] 

or wherever (communication assistant). 

Sub-theme: What about all the other talking outside of youth justice? Participants 

were specifically interviewed about their experiences of being a communication assistant or 

working with a communication assistant in youth justice processes.  In talking about their 

experiences, participants spoke about the challenge of ensuring that witnesses and defendants 

in the adult jurisdiction also had access to and received communication assistance.  

So I really can’t speak higher, I can’t imagine what it would do for an adult as well.  

Like in the adult Court context I think it would be really great too (court registrar). 

Theme three: No standard practices and processes.  Professionals spoke about the 

lack of standard practices and processes that exist in relation to communication assistance in 

the NZ justice system.  Participants considered that sections 80 and 81 of the Evidence Act 

2006 provide a sufficient legislative basis for the appointment of communication assistants.  

However, most participants considered that guidelines issued by the Ministry of Justice could 

potentially give some direction around key issues that are arising in practice.   

I don’t know whether it needs to be legislation as such, but I think if it was an MoJ 

[Ministry of Justice] type document that this is how we will deal with you know, these 
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are the processes that we have in place to deal with vulnerable defendants or victims, 

I think that would be really helpful (lawyer).  

Participants spoke about the need for guidelines to cover not just defendants in the 

youth jurisdiction, but all communication impaired witnesses and defendants across youth 

and adult jurisdictions.  Participants also acknowledged that eventually a body of case law 

would develop in relation to some of these issues: 

I’m sure as time goes on, there’s going to be a body of law developed through rulings 

at trial level and then review at appellate level (judge). 

Four specific issues relating to the lack of standard practices and processes are 

outlined and discussed in turn.   

Sub-theme: Role during the giving of evidence.  This sub-theme relates solely to 

court appearances.  In general, participants were not concerned about how communication 

assistants helped facilitate a defendant’s understanding during proceedings.  Participants did 

express concern, however, about the role that communication assistants might play during the 

giving of evidence and in cross-examination.  The main concerns expressed by some of the 

lawyers and judges were the extent to which a communication assistant might interfere in a 

lawyer’s line of questioning (either in direct or cross examination) and how the 

communication assistant would actually facilitate the understanding of questions and the 

giving of answers.  As one lawyer stated: 

I share the same concerns that all lawyers will have which are that we are trained to 

ask questions in a very particular way and we do it deliberately, that is part of the 

job, and we would be doing a disservice to everyone we represent if we didn’t ask our 

questions in a carefully worded manner.  And then what happens if the intermediary 

say, ‘oh well what they’re really asking you is’ and that may or may not be right.  So 

there are concerns (lawyer). 

A common concern was ensuring that the questions being asked were the lawyer’s 

and the answers given, the defendant’s.  Several of the legal professionals interviewed said 

that they would be most comfortable with a communication assistant being there to intervene 

only when necessary, by highlighting if a question was too difficult and needed re-wording.  



126 

The legal professionals with these concerns acknowledged that they had not actually 

experienced a communication assistant working with young person who elected to give 

evidence; this being a rarer occurrence in the youth justice system with small numbers of 

defended hearings.  They said that they envisaged this may be more of an issue in relation to 

witnesses and defendants in the adult jurisdiction.   

Sub-theme: Role in fitness to plead.  Participants stated that communication 

assistants are often becoming involved to assist young people when there are queries around 

their fitness to plead.  If fitness to plead processes are triggered, it is because there are 

concerns about the individual’s capacity to participate meaningfully in court processes.  The 

point at which communication assistants have been appointed and their role in the process, 

however, has varied.  As one communication assistant stated, different things have happened 

on different occasions depending on the individual set of circumstances.  The authors 

consider that this is a substantial enough issue to warrant a separate article in which the 

matter can be explored in more detail (see Howard et al., 2019; chapter nine of this thesis).   

Sub-theme: Funding.  All participants spoke about funding being an issue that needs 

to be addressed.  They said that it was not clear who should be covering the cost of engaging 

a communication assistant, especially because different youth justice processes are governed 

by different government departments.  Participants also suggested that there was regional 

variation in what was and was not being funded, especially in terms of whether 

communication assistants were being funded to attend FGCs:   

So we get paid to go to the court ordered ones, but we don’t get paid to go to the 

other FGCs, and so what I’m hearing from [another city] is that [a state sector service 

provider] there are seeing the value of ensuring that all of those strategies are put in 

place at every FGC to make sure that there’s full participation from the youth.  But it 

hasn’t necessarily kicked in up here yet.  We’ve only had a couple, whereas they’ve 

had dozens (communication assistant). 

Because the interview will be in the police station, so the police [should pay].  So if 

you’re doing Alternative Action plan, that’s a police plan.  So I wish we had the 

money to pay for it so we can use it all the time (Police). 
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Sub-theme: Ground rules hearings.  The issue of ground rules hearings; whether 

they occur and what they consist of was discussed by the communication assistants 

interviewed.  Ground rules hearings are a feature of the England and Wales intermediary 

framework and must occur in trials involving an intermediary (Cooper, Backen, & Marchant, 

2015).  The communication assistants interviewed were of the opinion that ground rules 

hearings were necessary in NZ for the judge to determine the exact role of the 

communication assistant in a particular case.  One communication assistant described an 

ideal ground rules hearing as follows: 

It would involve me being allowed to talk and not just counsel talking and it would 

enable the judge and both counsel to go through with a fine tooth comb really those 

recommendations (communication assistant). 

The comments made suggest that communication assistants consider ground rules 

hearings more necessary in cases involving witnesses and defendants in the adult jurisdiction, 

or youth in the District or High Court.  Communication assistants said in practice ground 

rules hearings did not always occur and differed from case to case.  This meant that the 

communication assistants often felt unclear about their role and what was permissible: 

I have had some occasions though where it hasn’t been as smooth and they’ll [the 

judge] just say, ‘well you know, you do what you need to do’, that’s fine and you think 

well actually there were a few things that I put in my recommendations that needed to 

be determined and nobody’s really given me a clear steer and now I’m in a tricky 

position because I’m not sure’, I’m not going to be wanting to interrupt proceedings 

all the time, but I haven’t really been given the permission I need to be able to 

interrupt if I have to, so then it’s a little bit tricky (communication assistant). 

Sub-theme: Logistics.  Participants spoke about the logistical difficulties associated 

with the new role of communication assistant including, for example, making sure 

communication assistants are copied into necessary correspondence and advised of court 

appearances, FGCs and any relevant changes: 

And even if we’ve been with a young person in one court, we’re not always getting 

notified if they’ve offended in another court.  So for example, [location] and 

[location], it’s not uncommon for a young person to offend in both regions, or to re-

offend later down the track in another region.  But because their systems are 

separate, we won’t always hear about it (communication assistant). 
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…we tend to do a lot of manoeuvring of cases and quite often we manoeuvre and 

forget to include the communication assistant who is sitting outside for an hour for a 

case that we had a couple of hours before (Police). 

The communication assistants interviewed, in particular, spoke about the difficulties 

organising their workload given the changing nature of the justice system: 

yes, one of the challenges is that it’s just a nightmare around timing of things, so the 

courts are often running late, stuff gets adjourned at the last minute, you turn up and 

then suddenly someone says, ‘oh the Police have withdrawn the charges’ 

(communication assistant). 

Theme four: Not everyone knows about it. A number of participants referred to a 

lack of awareness among professionals about communication assistance in youth justice.  

Some participants acknowledged that they themselves were not 100 per cent sure of the exact 

nature of the role.  As one Police participant stated: 

From my own perspective, I wouldn’t mind having a look to see what they actually 

do.  I see them there [in Youth Court] with their tablets, pointing their fingers and bits 

and pieces (Police). 

This lack of awareness sometimes contributed to hesitancy or reservations about the 

role.  A prosecution lawyer, for example, who had less direct involvement with the 

communication assistant and young person as a result of her role in the system stated:   

And I'm not sure, like that young person had quite significant cognitive kind of 

difficulties.  And I'm not sure how much it helped him.  Like so it will be interesting to 

see what his perspective of it was (lawyer). 

Participants reported, however, that any reservations they did have disappeared with 

increased experience of seeing communication assistants in action.  They reported that this 

was because they understood more about what communication assistance entailed and had 

observed the benefits: 

It has to sink in.  You actually have to do it and gain the benefit from it.  And then you 

have to do it again (judge). 

When I first thought about it, I was a bit sceptical because I thought it's another 

professional involved in the process.  How are we going to work that out?... But I 

think the more information you find out about it, you realise with the young people we 

deal with, I think someone who specialises in that area, has got something to offer 

(youth justice co-ordinator). 
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Discussion 

The findings of this study do not question whether or not communication assistance 

should exist in the NZ youth justice system, but rather how it might best function in practice.  

Henderson (2015) and the pilot evaluations from Northern Ireland and NSW similarly found 

that any challenges related to the functioning of the system and not whether the intermediary 

role should exist in the first place (Cashmore et al., 2017; Cashmore & Shackel, 2018; 

Department of Justice (Northern Ireland), 2016, 2016).  The only research that has found no 

support for the introduction of an intermediary scheme was Powell et al. (2015).  This may 

have been because the participants lacked any direct experience of intermediaries and 

therefore had little information on which to base their opinions.  Powell et al. (2015) 

interviewed professionals in Australia before any intermediary scheme had been introduced.        

The findings suggest that the challenges facing communication assistance in the NZ 

youth justice system are both similar and different to the challenges facing intermediaries in 

England and Wales, Northern Ireland and NSW.  Communication assistance is based on, but 

not the same as these three versions of the intermediary role (Cooper & Mattison, 2017).  

Unlike other jurisdictions, communication assistance in NZ has not been a top-down 

government initiative, but a bottom-up initiative led by professionals with knowledge and 

experience of the system in England and Wales.  This is likely to create its own challenges as 

there has been no framework other than existing legislation (the Evidence Act 2006) to guide 

its development.    

It’s a new profession with a developing identity. The challenges associated with 

being a new profession or domain of work are by no means unique to communication 

assistance.  A lack of safeguards such as no professional body, no required qualifications, and 

no training programmes are often concerns raised in relation to professions in their infancy or 

in relation to emerging areas of work (Courtenay, 2018; Manthei, Stanley, & Gibson, 2004; 

Scott, 2009).  In the field of psychology in NZ, for example, it took some time before 
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‘counselling psychology’ was recognised as a distinct and separate scope of practice and a 

training pathway created (Manthei et al., 2004).   

It is noted that at the time of writing, the NZ government had announced that 

“training and quality frameworks” for communication assistance (in sexual violence cases) 

would be developed (Ministry of Justice, 2019b).  The authors consider that any training and 

accreditation programme should be over-seen or approved by the Ministry of Justice, but 

with input from those working as communication assistants as they hold the most knowledge 

about this developing profession.  The authors also consider that any framework should not 

be limited to communication assistance in sexual violence cases.  One option could be for the 

Ministry of Justice to open tenders for the design of a training and accreditation programme.  

The authors wonder if it the training should be affiliated with a university, in the same way 

that training for particular therapies or interventions for mental health professionals often are 

(for example, training in Parent Child Interaction Therapy and the Incredible Years parenting 

programme are run by Werry Workforce at the University of Auckland).  Such training could 

involve an initial week long training, for example, with a subsequent pathway to 

accreditation (potentially being observed and having work reviewed in a certain number of 

cases).  Separate trainings may need to be offered for assisting witnesses versus defendants, 

or working in the adult versus youth jurisdiction as the role and skills required differ 

considerably.  Young people in the youth jurisdiction, for example, rarely give evidence.  The 

skills required to facilitate understanding in the Youth Court in real-time differ from those 

required to listen to and potentially interrupt cross examination questions directed to a 

witness.  Consideration will also need to be given as to how to train communication assistants 

to work effectively with Māori and Pacific peoples, as well as how to encourage the 

recruitment of Māori and Pacific communication assistants.  Given the current shortage of 

communication assistants, the authors wonder whether training should be open to a wider 

range of professionals than just speech language therapists as in other jurisdictions.  It is 
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noted that in Northern Ireland, for example, intermediaries come from a range of professional 

roles including speech language therapy, psychology, and social work (Cooper & Wurtzel, 

2014).  At least 12 months’ professional experience is required to then apply for their 

intermediary training programme.    

Who needs help and when? In relation to young people, key issues raised by this 

research are the criteria or threshold for assistance, and in which processes assistance may be 

required.  How professionals recognise and make decisions about the need for an 

intermediary referral has similarly been an issue in England and Wales (Cooper & Mattison, 

2017; Victims' Commissioner for England and Wales, 2018).  A recent review by the 

Victim’s Commissioner in England and Wales found inconsistencies in the way vulnerability 

is assessed by police and the Crown Prosecution Service (Victims' Commissioner for 

England and Wales, 2018).  Some professionals reported using their own judgement, others 

used an age based rule such as always making a referral for children under a specific age, and 

some made reference to a screening tool such as Achieving Best Evidence Language 

Screening (Victims' Commissioner for England and Wales, 2018).  Cooper and Mattison 

(2017) noted that no standard guidance exists which is of particular concern in light of a 

recommendation that written records are maintained of the times and rationale for not using 

an intermediary in cases involving child witnesses (Criminal Justice Joint Inspection, 2014).  

Cooper and Mattison (2017) further noted that in cases where an intermediary has been 

appointed, their assessments and effectiveness in helping to obtain the best evidence from a 

witness has not been evaluated.  The need for more research in this area has been highlighted 

in the literature (Collins et al., 2017; Cooper & Mattison, 2017; Henry et al., 2017).   

Northern Ireland and England and Wales have also grappled with the issue of who 

requires assistance in which processes.  This has mainly been an issue for suspects and 

defendants, rather than witnesses whose sole role is to give evidence.  The main query for 

both jurisdictions has been whether vulnerable suspects require intermediary assistance in 
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police interviews, and if the matter proceeds to trial, whether assistance should be provided to 

defendants to assist them to understand proceedings and give evidence (Bevan, 2018; 

Department of Justice (Northern Ireland), 2015; Hoyano & Rafferty, 2017; Taggart, 2018).  

In Northern Ireland, for example, the Department of Justice has concluded that intermediaries 

are only necessary for vulnerable defendants during the giving of oral evidence (Department 

of Justice (Northern Ireland), 2015).  The Department stated that to provide support during 

the remainder of a trial would threaten the neutrality and impartiality of an intermediary, and 

that such support does not require such expertise (Department of Justice (Northern Ireland), 

2015).  There is similarly a push for ‘evidence only’ appointments in England and Wales, 

however, this remains a point of contention among professionals (Hoyano & Rafferty, 2017; 

Law Commission (England and Wales), 2016).  Intermediary support is available for suspects 

in Northern Ireland, but not in England and Wales.  Research has highlighted, however, that 

there is a clear need for intermediary support for suspects in police custody, especially for 

children and young people (Bevan, 2018).  

No standard practices or processes. A key finding of this research is that the 

requisite framework for communication assistance does not yet exist in NZ.  By contrast, the 

systems in England and Wales, Northern Ireland and NSW have a very similar and well 

established framework (Cooper & Mattison, 2017).  Their legislation is similar, the training 

was led by the same course designer, and they all have a Procedural Guidance Manual, which 

contains a Code of Ethics and Code of Practice and extensive detail about how the role is to 

function in practice within their specific jurisdiction (Cooper & Mattison, 2017).  

While there are likely to be benefits to NZ’s bottom-up approach, this research has 

highlighted that decisions need to be made at the top if this role is to flourish fairly, 

effectively and consistently.  A Ministry of Justice policy or guidance type document would 

go a long way towards addressing some of the issues that are arising in practice.  

Alternatively, section 200(j) of the Evidence Act allows the Governor-General, by Order in 
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Council, to make regulations “regulating the provision of communication assistance to 

defendants and witnesses”.  This research has revealed some of the issues that need to be 

addressed in relation to young defendants, including who can work as a communication 

assistant, their role during the giving of evidence, their role during considerations of fitness to 

plead, whether ground rules hearings are needed (and their role if so), and who is to fund 

their appointment.  Arguably it would be best, however, for these issues to be considered 

across the whole criminal justice system for complainants, witnesses, suspects, and 

defendants, regardless of age or category of crime.   

At the time of writing, it is noted that attempts are being made to provide more 

guidance in this area.  A working party chaired by Judge Fitzgerald is currently producing a 

handbook regarding communication assistance for the NZ Youth Court.  There also exists a 

Communication Assistant Protocol which was used by the Whangārei Sexual Violence Court 

Pilot in NZ (obtained under Official Information Act 1982 request).  In January 2019, an 

online resource entitled Benchmark (www.benchmark.org.nz) went live which contains a 

guideline and case law on communication assistance.  In 2019, the Solicitor-General’s 

guidelines for prosecuting sexual violence were redrafted to include guidance on using 

communication assistance in the adult jurisdiction in sexual violence cases (Crown Law, 

2019).  There also exists a District Court and High Court combined working party 

investigating how to achieve a more uniform approach to communication assistance 

nationwide (NZ Law Commission, 2019).   

In addition, it is noted that there is a growing body of case law which is starting to 

provide more guidance in this area, however, this is most accessible and understandable to 

the legal profession and not to other equally important stakeholders.  

Not everyone knows about it. Increasing awareness of the intermediary role and 

training on how to recognise vulnerability has been suggested in other jurisdictions as a 

means of ensuring that those who need support receive it (Department of Justice (Northern 

http://www.benchmark.org.nz/
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Ireland), 2015; Victims' Commissioner for England and Wales, 2018).  Ideally all youth 

justice professionals in NZ need to be trained to recognise communication difficulties and to 

make adjustments to their communication to assist a young person’s engagement and 

understanding.  The authors are aware that the training of state sector youth justice teams is 

already occurring, but this potentially needs to include a wider ambit of youth justice 

professionals, especially police who are the first point of contact in youth justice processes.  

If all youth justice professionals were suitably trained, they could then make a referral to a 

communication assistant when the difficulties exceeded their capabilities.  As this research 

has highlighted, however, more guidance and discussions are then needed on the threshold 

after which communication assistance is required and in what youth justice processes or 

forums.   

Limitations.  This focus of this research was on evaluating communication assistance 

for young people in the youth justice system.  The 28 participants interviewed represent only 

a snapshot of professionals in the NZ youth justice system.  While their views are valuable 

and informative, the authors cannot claim that they necessarily represent the views of all 

youth justice professionals in NZ.  Twenty-eight professionals, however, likely captures a 

considerable portion of professionals in NZ who have direct experience of communication 

assistance with young defendants.   

Future research.  There are numerous potential avenues for future research in the 

areas of communication difficulties and the NZ criminal justice system.  This is a relatively 

new area of academic research and few studies currently exist.  This study has highlighted 

that research is needed into how professionals decide whether or not a referral to a 

communication assistant is necessary.  Stephenson (2017) has created and piloted a screening 

tool that could be used by youth justice professionals with additional research and 

modifications.  International literature has further indicated that research looking at the 

effectiveness of strategies used by intermediaries (and communication assistants) is also 
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needed.  In NZ, the more pressing need, however, appears to be in relation to the drafting of 

policy and framework.     

Implications for practice and conclusions. The findings of this study do not 

question whether or not communication assistance should exist in the NZ youth justice 

system, but rather how it might best function in practice.  This research asks more questions 

than it answers, but the authors hope that it has started a conversation that needed to happen.  

The overall implications are that more education and guidance for youth justice professionals 

is needed.  Education refers to upskilling youth justice professionals in recognising 

communication difficulties and being able to adjust and modify their practices accordingly.  

Guidance refers to the need for a policy type Ministry of Justice document to enhance 

awareness of the communication assistant role, provide boundaries for communication 

assistants, and give clarity around some of the issues that are arising in practice.   

The advent of communication assistance in the NZ youth justice system has arisen 

because of a realisation that young people do not always understand and cannot always 

participate fully in youth justice processes affecting them.  Communication assistance is one 

solution, but it is by no means the only solution.  The authors suggest that youth justice 

processes also need to be simplified to better cater to the needs of the average young person 

who offends.  Such changes may include, for example, redesigning frequently used forms 

such as the rights form and bail form, changing how professionals talk, and making visuals a 

standard feature of Alternative Action and FGC conversations and plans.  NZ research after 

all suggests that young people struggle to communicate in youth justice processes regardless 

of whether or not they have communication difficulties (Gaston, 2017; Lount et al., 2018; 

Metzger et al., 2018).   
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Chapter 9: Communication Assistance and Unfitness to Stand Trial 

Preamble 

In December 2018, I said to my supervisor, Dr Clare McCann, “Someone really needs 

to write an article about unfitness to plead and communication assistance”.  I never intended 

this person to be me, but that comment set in motion the journey towards publishing this 

chapter in the New Zealand Universities Law Review (NZULR) (Howard et al., 2019).  I was 

immersed in writing chapter eight of this thesis at the time.  Chapter eight is focused on the 

challenges facing communication assistance in the NZ youth justice system.  One of the 

themes from the research was “No standard practices or processes”, of which “Role in fitness 

to plead” was a sub-theme.  I was having difficulty succinctly summarising the sub-theme.  I 

was also struggling to make sense of the law in relation to unfitness to plead in NZ.  I 

furthermore wondered whether it would have been helpful to have interviewed more 

psychologists and/or psychiatrists who work as health assessors (who assess unfitness) under 

the CP(MIP) Act 2003.  I realised that I was stuck and needed to speak with people who 

worked in and understood this area well. 

I began by contacting a clinical psychologist who I knew worked as a health assessor.  

He sent me some helpful information clarifying the law in relation to unfitness in NZ.  He 

also said, “I’ve some thoughts on communication assistance that I’d be keen to share so feel 

free to give me a call if you like”, which I did.  He suggested the name of another clinical 

psychologist with whom he suggested I speak.  Neither of these psychologists were 

participants in my research, but they helped contextualise and add to the discourse I had 

already heard in my interviews with professionals.  It was clear from all my conversations 

that the intersection between unfitness and communication assistance was far from clear.  

Both psychologists made comments about the ambiguity of the communication assistant role 

and queried how communication assistants best fit within existing unfitness practices.   
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The leading expert on unfitness to stand trial in NZ is Professor Warren Brookbanks.  

I had been an undergraduate student of his during my law degree.  I was eager to hear his 

opinions on the matter.  He accepted an invitation to meet me and Dr McCann.  We joked, 

“What happens when an SLT, a lawyer and a psychologist meet in a café?”  The punchline is 

of course, this chapter.  I greatly admire Professor Brookbanks’ work and the suggestion that 

we co-author a chapter was definitely a highlight of my doctoral research journey.  Another 

highlight in the journey of this chapter was receiving the 2019 ANZSOC PhD Student Paper 

Award for the unpublished version of this paper. 

Andrea Ewing was also a co-author and am very appreciative of her time, knowledge 

and assistance.  Andrea is a senior lawyer with the Public Defence Service.  In October 2018, 

she presented at a NZ Law Society, Continuing Legal Education (NZLS CLE) symposium on 

communication assistance.  Andrea’s presentation was invaluable in the preparation of the 

article in this chapter.  Her research introduced me to some case law that I had not yet come 

across.  My legal research skills were after all a bit rusty having not been utilised for many 

years.  We have liaised with NZLS CLE about the use of Andrea’s knowledge and research 

in this chapter and confirmed that their formal permission is not required.   

We decided that the content of this chapter had most relevance to a NZ audience and 

were interested in a legal journal given that we are suggesting legal reform in this area.  With 

those considerations in mind, we decided on a submission to the NZULR.  NZULR publish 

articles on a wide variety of subjects, although preference is given to articles on NZ law, 

general principles of common law, and international law.  The NZULR was established in 

1963 and is widely regarded as NZ’s premier law review.  Editorial responsibility is shared 

among the six NZ University law schools.  The original manuscript was formatted in 

accordance with the NZ Law Style Guide (Coppard et al., 2018).  This chapter, however, has 

been re-formatted in accordance with the guidelines of the APA (APA, 2010).  Only the 

cases cited retain their NZ Law Style Guide format. 
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Introduction 

Almost 40 years ago, the fifth author wrote a paper entitled “A contemporary analysis 

of the doctrine of fitness to plead” (Brookbanks, 1982) which described the origins of the 

nascent doctrine in NZ.  Since that time, the law on unfitness and the issues that arise have 

changed considerably both in NZ and internationally.  It has become an area of criminal 

procedure that is of considerable legal and academic interest and importance.  One current 

issue in NZ that warrants fresh attention is the intersection between unfitness to stand trial 

enquiries and communication assistance.  This is a relatively recent alliance but one which, as 

this article will demonstrate, is of increasing practical importance. 

Unfitness to stand trial refers to enquiries as to the defendant’s ability to participate in 

his or her trial; to conduct a defence or instruct counsel to do so (Britz v R [2012] NZCA 606 

at [113]; Brookbanks, 2018; R v Komene [2013] NZHC 1347 at [17]–[21]).  Communication 

assistance in this context refers to specialist support given to a defendant to enable them to 

understand and/or give evidence at trial (Evidence Act 2006, ss4, 80 & 81).  The intersection 

between the two was highlighted as an issue in recent research that evaluated communication 

assistance in the youth jurisdiction in NZ (Howard et al., 2020b; chapter eight of this thesis).  

Participants in this research reported that this was also an issue in the adult jurisdiction.  

This article will first give a brief overview of unfitness to stand trial and 

communication assistance in NZ, as well as an overview of the intersection between these 

two legal concepts and processes.  Two practice issues that were highlighted in the 

aforementioned research will then be discussed: (1) how health assessors and communication 

assistants should work together; and (2) a lack of clarity regarding the nature and scope of the 

communication assistant’s role when unfitness is raised as an issue.  The authors then discuss 

their proposal: an “effective participation” test for unfitness to stand trial in NZ, and a 

corresponding solution to the two practice issues.  
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Overview of Fitness to Stand Trial in New Zealand 

The law in relation to fitness to stand trial is codified in the CP(MIP) Act 2003.  The 

term “unfit to stand trial” is defined in s 4 of the CP(MIP) Act: 

unfit to stand trial, in relation to a defendant,– 

(a) means a defendant who is unable, due to mental impairment, to 

conduct a defence or to instruct counsel to do so; and 

(b) includes a defendant who, due to mental impairment, is unable– 

(i) to plead: 

(ii) to adequately understand the nature or purpose or possible 

consequences of the proceedings: 

(iii) to communicate adequately with counsel for the purposes 

of conducting a defence. 

“Mental impairment”, which is central to any determination of fitness to stand trial, is 

not defined by the CP(MIP) Act.  However, it is an important concept because it is the 

gateway to any assessment of an individual’s trial competence.  Its significance in the present 

context relates to whether an individual’s communication difficulties may mask or be an 

expression of a mental impairment triggering a fitness to plead enquiry.  The meaning of 

“mental impairment” has been considered by the courts on numerous occasions.  In an often-

cited dictum Kós J (as he then was) in R v RTPH [2014] NZHC 1423 at [9] considered that: 

The focus of the undefined term should be on whether the defendant has a condition 

that impairs mental function to the extent it may seriously affect the defendant's 

ability to comprehend charges, consider options and consequences, plead, or mount a 

defence. 

“Mental impairment” is therefore not confined to psychiatric diagnoses or to the legal 

definitions of “mental disorder” or “intellectual disability” (as defined in the Mental Health 

(Compulsory Assessment and Treatment) Act 1992 & Intellectual Disability Compulsory 
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Care and Rehabilitation Act 2003).  It is potentially a much broader idea.  It is for the court to 

consider, with the guidance of expert evidence, whether a particular condition amounts to “a 

mental impairment” in the circumstances of the case and given the tasks that may be required 

of the defendant (Brookbanks, 2018; R v Roberts (No 2) [2006] HC Auckland CRI-2005-

092-14492, 22 November 2006).  Typically, this includes conditions which have an effect on 

cognitive processes such as bipolar disorder, schizophrenia, major depressive disorder and 

borderline personality disorder (see R v R [2018] NZHC 978 at [7] to [12]). 

The decision of Baragwanath J in P v Police [2007] 2 NZLR 528 (HC) (based on the 

Presser criteria in R v Presser [1958] VR 45 (SC) and approved by the High Court of 

Australia in Ngatayi v R [1980] 147 CLR 1) is often referred to by courts and health assessors 

in considering an individual’s fitness to stand trial.  The decision outlines an additional set of 

capacities derived from Australian case law to which the courts may look to supplement the 

statutory test.  The list of skills or capacities identified by Baragwanath J are as follows: 

(1) understanding what it is that a defendant has been charged with; 

(2) pleading to the charge and exercising the right of challenge; 

(3) understanding that the proceedings are enquiries as to whether or not a defendant 

did that which he or she is charged with; 

(4) following, in general terms, the course of the proceeding before the Court; 

(5) understanding the substantive effect of evidence against a defendant; 

(6) deciding what defence would be relied upon; 

(7) giving instructions to counsel; and  

(8) making the defendant’s version of facts known to the Court and counsel. 

However, it should be noted that while there is merit in these factors and that they 

may provide useful guidance to health assessors, they are not the test.  The statutory 

definition of unfitness to stand trial is set out in s 4 of the CP(MIP) Act (see R v R [2018] 

NZHC 978 at [15]-[16]; Solicitor-General v Dougherty [2012] NZCA 405; [2012] 3 NZLR 
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586 at [57]).  A new s 8A of the CP(MIP) Act now sets out the procedure for determining 

whether a defendant is unfit to stand trial.  This section requires the court to consider the 

evidence of two health assessors in making an unfitness finding.  Health assessors under the 

CP(MIP) Act can be (a) a practising psychiatrist who is registered as a medical practitioner; 

(b) a psychologist; or (c) a specialist assessor under the Intellectual Disability (Compulsory 

Care and Rehabilitation) Act 2003. Assessments typically include a clinical interview and the 

use of psychometric tools that focus on assessing the competencies outlined in s 4 with 

additional assistance from the P v Police criteria (P v Police [2007] HC 2 NZLR 528 (HC)).  

Overall, the courts treat fitness to stand trial as setting a low threshold, not extending to a 

consideration of whether the defendant is capable of acting in his or her best interests (see R v 

Power [1996] CA187/96, 22 October 2016; Solicitor-General v Dougherty [2012] NZCA 

405, [2012] 3 NZLR 586).  In other words, the test is considered one of capacity rather than 

quality of decision-making.  Does the defendant have the capacity to communicate and 

instruct counsel, rather than to also choose the defence that is rationally in his or her best 

interests?  

Many defendants who trigger an enquiry about fitness to stand trial may also be 

entitled to communication assistance.  

Overview of Communication Assistance in New Zealand 

Communication assistance is a term that derives from ss 80 and 81 of the Evidence 

Act 2006. It is broadly defined in s 4 as follows: 

communication assistance means oral or written interpretation of a language, written 

assistance, technological assistance, and any other assistance that enables or facilitates 

communication with a person who— 

(a) does not have sufficient proficiency in the English language to— 

(i) understand court proceedings conducted in English; or 

(ii) give evidence in English; or 
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(b) has a communication disability 

Communication assistance is available for both witnesses and defendants, and has 

typically included interpretation for individuals for whom English is a second language (see, 

for example, B v R [2012] NZCA 455 and Steele v Police [2009] HC Rotorua CRI 2007-463-

151, 11 February 2009) and forms of assistance for those who have hearing or speech 

impairments such as hearing loops or alphabet boards.  It is only since 2012 that 

communication assistance has been held to include a different form of assistance, modelled 

on the England and Wales intermediary (Henderson, 2016).  The essence of this intermediary 

type assistance is that it is provided by a professional who has specialist communication 

knowledge, and is tailored to the individual, based on the findings of a specialist assessment 

(Plotnikoff & Woolfson, 2015).  Specific recommendations are made to assist the witness or 

defendant to give evidence, or in the case of the defendant, to understand proceedings.  

Recommendations typically include the use of visual aids, the simplification of language, 

tools to minimise anxiety and stress and/or changes to the environment such as different 

seating arrangements or taking breaks (Henderson & Bonetti, 2018; Howard et al, 2020c; 

chapter five of this thesis).  In the case of a witness, the communication assistant is typically 

present at court to draw the judge’s attention to any difficulty the witness may be 

experiencing in understanding what is being said (see R v Hetherington [2015] NZCA 248).  

If the judge directs, the communication assistant can also explain or put questions directly to 

the witness (see R v Aitchison [2017] NZHC 3222).  In the case of a defendant, the 

communication assistant is typically present in court to facilitate the defendant’s 

understanding of proceedings in real-time and during breaks (see R v Dixon [2013] EWCA 

Crim 465, [2014] 1 WLR 525 at [94]).  

A witness or defendant is entitled to communication assistance if, without such 

assistance, the witness or defendant would be insufficiently able to understand questions put 

orally and adequately respond to them or, in a defendant’s case, insufficiently able to 
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understand the proceedings (Evidence Act 2006, ss 80 and 81).  This must be as a result of 

either (a) insufficient proficiency in the English language (in which case a translator would 

be provided); or (b) a communication disability (s 4). 

The first prerequisite of communication assistance, then, is a communication 

disability.  The Evidence Act 2006 offers no definition of this concept: it is an umbrella term 

which arguably groups all individuals with speech, hearing, and language difficulties into one 

large category, albeit there is little case law on point.  The High Court has held that 

communication disability is not “synonymous with communication incapacity” and “likely 

entails a spectrum ranging from difficulty to incapacity” (R v Moeke [2017] NZHC 1314 at 

[9]).  In drafting this section, the Law Commission considered that the ordinary meaning of 

communication disability included those who are hearing-impaired, as well as those who can 

hear well but have difficulty speaking (NZ Law Commission, 1999a).  The Law Commission 

did not refer to language difficulties, which arguably also fall within this broad but undefined 

term (for definitions, see American Psychiatric Association, 2013; ASHA, 1993; WHO, 

1992).  Language difficulties may arise as a result of ASD, FASD, intellectual disability, 

acquired brain injury and/or other factors known to affect language acquisition and use, such 

as abuse and neglect, social disadvantage and early exit from formal education (Paul & 

Norbury, 2017).  

As noted above, communication assistance is provided as of right if an individual’s 

communication disability means that they cannot otherwise give evidence and/or understand 

proceedings sufficiently.  The Evidence Act 2006 is silent on what amounts to “adequate” 

ability to respond to oral questions; neither does it define “sufficient” understanding of 

questions or proceedings.  The High Court has held that what amounts to sufficient 

understanding of oral questioning and adequate ability to respond turns on the circumstances 

of the case (R v Moeke [2017] NZHC 1314 at [10]).  The same is likely to be true of 

sufficient understanding of proceedings.  While the Evidence Act 2006 provides no list of 
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factors for consideration in making these decisions, the complexity of the case and the 

evidence, and the length and nature of questioning, will obviously influence the capacity 

required of a defendant (or witness) (Love v R [2017] NZCA 265).  

The communication assistance provisions appear, at first glance, to be solely related 

to trial.  The part of the legislation in which they are contained is, after all, entitled “Trial 

process” and ss 80 and 81 of the Evidence Act refer to assistance to enable the giving of 

evidence and/or to facilitate the understanding of proceedings.  Case law, however, suggests 

that the entitlement may extend beyond the courtroom.  The Court of Appeal in Barton v R, 

for example, stated that special measures including communication assistance for the 

defendant will “obviously also be necessary” before trial, including to assist Mr Barton to 

instruct counsel (Barton v R [2012] NZCA 265 at [36]).  The High Court in H v Police 

similarly considered that the entitlement to communication assistance extended to 

communications with Mr H’s counsel before and during trial (H v Police [2017] NZHC 714 

at [31]).  Mr H’s convictions were quashed and a re-trial ordered on the basis of new 

evidence regarding Mr H’s cognitive impairment and hearing loss.  Toogood J concluded that 

Mr H could not and did not communicate adequately with counsel, and because he did not 

benefit from communication assistance, was deprived of an opportunity to receive advice and 

make informed decisions about his defence.  Communication assistance in the youth 

jurisdiction has also been considered to include communications with counsel and in FGCs 

(Howard et al, 2020c; chapter five of this thesis).  

A Brief Overview of the Intersection Between Unfitness and Communication Assistance  

Unfitness to stand trial enquiries may overlap with the provision of communication 

assistance, both conceptually and in practice.  In practice this is because some defendants 

may trigger both types of enquiry.  “Mental impairment” which causes a relevant trial 

incapacity and renders a defendant legally unfit might result in or co-exist with 

“communication disability”.  Furthermore, conceptually both legal tests are concerned with a 
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defendant’s understanding of proceedings, including the ability to communicate adequately 

with counsel (Love v R [2017] NZCA 265; R v Moeke [2017] NZHC 1314).  A defendant 

who may otherwise be unfit to stand trial, could be rendered fit with communication 

assistance (see, for example, Police v HJ [2016] NZYC 168 at [23]).  However, 

communication assistance may not always enable a finding of fitness to be made (see R v R 

[2018] NZHC 978).  Enquiries regarding communication assistance are also not limited to 

defendants who would otherwise be found unfit to stand trial (see Hoyano, 2012; R v Te 

Moni [2009] NZCA 560 at [49]).  Anyone who needs such assistance is entitled to it. 

Communication Assistance Research 

Recent evaluative research into communication assistance in the New Zealand youth 

jurisdiction highlighted two main difficulties that arise in practice for defendants who may 

trigger both unfitness to stand trial and communication assistance enquiries (Howard et al., 

2020b; chapter eight of this thesis): 

(1) How communication assistants and health assessors should work together; and  

(2) A lack of clarity regarding the nature and scope of communication assistants’ 

role. 

While the focus of the research was on the youth jurisdiction, many participants 

worked across the youth and adult jurisdiction and noted that these same practice issues arise 

in both. The research methodology of this research will be briefly outlined, and then each of 

these practice issues will be discussed in turn. 

Research Methodology 

This research was conducted as part of the first author’s Doctorate in Clinical 

Psychology. Twenty-eight professionals participated in the research:  lawyers (n=5), judges 

(n=5), communication assistants (n=4), police (n=4), psychologists (n=2), social workers 

(n=3), lay advocates (n=2), youth justice co-ordinators (n=2), and a court registrar (n=1).   
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The criteria for participation was that the professional had either worked as, or with, a 

communication assistant and a young person (defined as aged 10 to 17 years for the purposes 

of the study) in justice processes.  The details of their recruitment is outlined in detail in 

chapters seven and eight.  The interviews were semi-structured, meaning that questions were 

prepared in advance, but there was flexibility and scope to discuss any unanticipated issues 

that were raised.  Each interview focused on the professional’s experience of working with or 

being a communication assistant.  Questions focused on the professional’s views of what 

worked well, what did not work well and what they considered could have been done 

differently.  Professionals were also asked about their general views of the communication 

assistant role. 

A qualitative research framework was chosen as it suits research that is interested in 

participants’ experiences, perspectives, views and opinions (Braun & Clarke, 2013).  It also 

suits research in areas where there is little or no existing research (Bryman, 2016).  As far as 

the authors are aware, theirs is the only research into communication assistance in the NZ 

criminal justice system. The interviews were audio-recorded, transcribed and analysed using 

Braun and Clarke’s (2006) six stage approach to thematic analysis.  In essence, this approach 

to analysing written data involved reading and re-reading transcripts; noticing any sections of 

interest or relevance to the research; developing themes to describe these sections; giving the 

themes names and definitions; and weaving them together into a coherent story of the data-

set.  One of the themes from the research was “No standard practices or processes”, of which 

“Role in fitness to plead” was a sub-theme.  The remaining findings are reported in a number 

of other articles (Howard et al., , 2019, 2020b, 2020c; chapters five, eight and nine of this 

thesis). 

Ethics approval for the study was obtained from the University of Auckland Human 

Participants Ethics Committee (reference number 019002).  Research approval was obtained 

from the research access committees from the organisations responsible for employing and 
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supervising the various professional disciplines. To preserve their anonymity, demographics 

of the participants beyond their occupation are not reported.  Quotes from an occupation are 

not necessarily quotes from the same participant.   

How Health Assessors and Communication Assistants Should Best Work Together 

Participants reported that in practice there exists no standard process for occasions 

when a defendant may trigger both an unfitness to stand trial enquiry and an enquiry 

regarding whether or not they would benefit from communication assistance.  There is no 

legislative or policy guidance on point, and the case law on the overlap between the two is 

minimal.  One communication assistant reported that “different things have happened on 

different occasions depending on the individual set of circumstances” (Howard et al., 2020b; 

chapter eight of this thesis).  This suggests that there is no uniformity of practice, even within 

the same court region.  In practice, health assessors and communication assistants are unclear 

about how they can best operate together to support defendants to effectively participate in 

criminal justice processes. 

The different combinations of communication assistance and unfitness to stand trial 

processes reported in the youth jurisdiction research included: 

(1) communication assistance involvement prior to fitness being raised as an issue; 

(2) communication assistance being approved by the court only for the purpose of 

obtaining instructions in relation to the CP(MIP) Act s 9 hearing (a type of 

hearing as to involvement in the offence that has since been abolished); 

(3) a communication assistant being involved in the fitness assessment conducted by 

the health assessor(s) for them to observe the impact communication assistance 

may have (that is, could the defendant be “fit” with assistance?);  

(4) communication assistance being recommended to the court by one or both health 

assessors;  

(5) communication assistance during the CP(MIP) Act s 9 and s 14 hearings (these 
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now occur as one hearing.  A s 9 hearing was a type of hearing as to the 

defendant’s involvement in the offence, and a s 14 hearing focused on the issue of 

unfitness); and 

(6) various combinations of the above.  

There are also presumably numerous occasions not mentioned by participants where 

fitness is raised and determined, and communication assistance is not involved at any point in 

the process.  

Participants in the youth justice research queried the best approach to working 

together on occasions when both unfitness and communication assistance is raised.  The 

participants discussed whether the communication assistant should assess the young person 

before, after or between the two health assessor’s fitness assessments, or whether the 

communication assistant and health assessors could somehow work collaboratively on the 

assessment.  The views of the communication assistants and psychologists interviewed 

differed in this respect. The communication assistants interviewed seemed to suggest that 

their involvement prior to any fitness assessment would be beneficial, as well as possibly 

being included in the fitness assessment itself:  

I think we need to be brought in prior to the fitness assessors doing their piece of 

work so that then our language and communication information can be something 

that gets included in their piece of work. We don’t need to make a call about fitness. 

They can do that, but they’ve at least got access to what we think we could or couldn’t 

provide as a communication assistant (communication assistant). 

…to rely on the language scores from a standardised norm like the WISC [Wechsler 

Intelligence Scale for Children], you know really. Is that the best we can do? Can you 

be sure that you’re getting a good FTP [fitness to plead] picture if you’re not aware 

of whether the person has oral language problems? That’s why for me going back to 

that being asked to assist with the fitness to plead assessment on this young person 

was awesome (communication assistant). 

The expressed preference from the psychologists, however, was to be able to conduct 

their assessment prior to the involvement of a communication assistant: 

I mean certainly with our assessments, I still think it’s important for us to go and see 

the young person first and just gauge where things are at and get a general idea 
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before we then decide what to do next and I don’t think a communication assistant at 

that first assessment would be useful (psychologist). 

One psychologist made reference to times where she has assessed a young person and 

formed the view that the defendant is not mentally impaired (which automatically means that 

the defendant is fit to stand trial). She said that any process whereby a young person was first 

assessed by a communication assistant, in her opinion, would be redundant on such 

occasions: 

And I guess the other thing is sometimes, oh this is getting a bit controversial, I guess 

sometimes it might be that the communication assessment and the need for a 

communication assistant isn’t actually necessary … just occasionally I’ve been 

involved in cases where … they formally triggered the fitness process and I don’t 

know why … but what if he’d already been through the communication assistant 

thing? Of what benefit [would that have been]? (psychologist). 

In saying that, the psychologists interviewed were of the opinion that information 

from the communication assistant’s report could be valuable if it was made available to them 

prior to their assessment.  This would mean, of course, that the communication assistant’s 

assessment would need to take place first.  One psychologist said that the communication 

assistant’s report could be used to help form their opinion on mental impairment under the 

CP(MIP) Act: 

Yeah, sometimes you’re searching around for collateral information basically and in 

all honesty those assessments around communication can be a source of factual 

information … that’s actually really helpful, so I do use that (psychologist).  

One potential risk of entirely separate assessment processes was raised by the Law 

Commission in England and Wales (Law Commission (England & Wales), 2016).  They 

referred to occasions where the court determined that the defendant was fit to plead with the 

help of an intermediary on the basis of psychiatrists’ reports.  However, when the 

intermediary conducted their assessment, they concluded that they could not adequately 

support the defendant to participate at trial.  A communication assistant in the youth justice 

research similarly commented that this could also be a risk in NZ’s current system if 

communication assistants and health assessors did not work more collaboratively: 
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The problems I see … is that where they [the health assessors or the court] say this 

person will be fit if they have a communication assistant when we haven’t even seen 

the person and they have no idea about what we think we can or can’t provide 

(communication assistant). 

Lack of Clarity Regarding Nature and Scope of Communication Assistants’ Role 

The second issue that participants highlighted as arising in practice is a lack of clarity 

regarding the nature and scope of communication assistants’ role.  The role and boundaries of 

health assessors in fitness enquiries are clearly set out in legislation and case law, as is the 

overall process for the courts to follow in determining fitness.  By contrast, the role and 

boundaries of communication assistants are being modelled on overseas practice.  The scope 

of their role in the NZ jurisdiction is unclear, especially for defendants also facing unfitness 

to stand trial enquiries. There exists no legislative or policy guidance on point, apart from ss 

4, 80 and 81 of the Evidence Act 2006, which were not drafted with intermediaries in mind 

(NZ Law Commission, 1999a).  

This alliance is not without difficulty: although there is overlap, the two concepts are 

quite distinct.  Unfitness to stand trial is about a minimum standard of capacity required for a 

defendant to participate in a trial.  The threshold for unfitness to stand trial is considered to be 

low in order to prioritise an individual’s right to legal autonomy (R v Power CA187/96, 22 

October at 7-8 approved as the “settled law” by Solicitor-General v Dougherty [2012] NZCA 

405, [2012] 3 NZLR 586).  It is said to be in the interests of the victim, the public and the 

defendant that most individuals are tried for alleged offences in the usual manner.  In 

assessing trial competence, health assessors are not assessing whether “the defendant has the 

ability to follow a case in real-time, notebook at the ready and in active communication with 

their counsel” (Nuth & Thomson, 2018, p.273).  Communication assistants, on the other 

hand, come from a different philosophical and practice base. Communication assistance (in 

the eyes of the professionals doing the work) is not about a minimum standard of capacity, 

but about the right of every defendant to give his or her best evidence and participate 
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effectively.  The work of communication assistants is therefore at odds with minimum fitness 

standards, as the work they do is arguably with the intention of enabling a higher standard of 

participation.  

Unlike health assessors, communication assistants are not beholden to courts to 

provide written assessments on a statutorily mandated basis, and therefore have greater 

liberty in the choice of assessments that are conducted, the scaffolding that is used to 

maximise participation in the assessments and in expressing the conclusions and 

recommendations drawn from such assessments.  There is nothing defining the boundaries of 

their expertise.  Anecdotal evidence suggests that most, if not all, current communication 

assistants are SLTs.  Speech-language therapy, however, is not a registered profession under 

the Health Practitioners Competence Assurance Act 2003.  It is a self-regulated profession 

through the NZ Speech-language Therapists’ Association (NZSTA) (NZSTA, 2018).  A 

communication assistant may or may not be registered with the NZSTA, requiring them to 

work within a defined scope of practice and Code of Ethics.  In any event, what is or should 

be included in this scope of practice in terms of communication assistance has not been 

explored by the NZSTA (or anyone else).  Anecdotal evidence suggests that some health 

assessors consider that for a communication assistant to assess a defendant’s suggestibility 

for example, would be to stray into areas for which they are not qualified.  

Discussion 

The recent findings of the first author’s evaluative research into communication 

assistance in the NZ youth justice system raises two issues: (1) how health assessors and 

communication assistants should work together to support defendants to participate in 

criminal justice processes; and (2) a lack of clarity regarding the nature and scope of the 

communication assistant’s role where unfitness is raised as an issue.  Participants reported 

that these are issues in both youth and adult jurisdiction.  The authors argue that what 

underpins these practice issues is a more fundamental difficulty with NZ’s approach to 
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unfitness to stand trial and that communication assistance could be better accommodated 

within a new unfitness test.  The two practice issues could then be resolved more easily with 

a new unfitness test in place. 

Communication assistance is arguably more consistent with an "effective 

participation" enquiry than the current NZ statutory test for unfitness.  The current statutory 

test for unfitness is broadly based on the English case of R v Pritchard (1836) 7 Car and P 

303, 173 ER 135 (KB), which focuses on a low threshold for a finding of fitness and is based 

on a cognitive understanding of trial rather than the capacity to effectively participate.  

"Effective participation" is a notion found in the European Court of Human Rights’ 

jurisprudence and one which is challenging how fitness should be conceptualised in common 

law jurisdictions (see SC v United Kingdom (2005) 40 EHRR 10 (ECHR) at [29]; Stanford v 

United Kingdom (1994) Eur Court HR Series A no 282-A at [26]).  The England and Wales 

Law Commission have recommended major changes to their fitness laws drawing on this 

jurisprudence, including the adoption of a test which assesses the "decision-making capacity" 

of the defendant informed by the principle of "effective participation" (Law Commission 

(England & Wales), 2016).  "Effective participation" has also been endorsed by the NZ Court 

of Appeal in Nonu v R [2017] NZCA 170.  In considering the relevant legal principles on 

appeal, the Court of Appeal stated: 

[29] An inquiry into a defendant’s fitness to stand trial … involves more than an 

assessment of whether or not the defendant can participate in his or her trial by simply 

performing relevant trial functions. A defendant must also have the capacity to 

participate effectively in his or her trial. This involves an assessment of the 

defendant’s intellectual capacity to carry out relevant trial functions. The reason for 

the need to inquire into the defendant’s capacity to participate effectively in his or her 

trial is that the principles [of fairness to the accused, integrity and legitimacy and 

reliability of the criminal justice system] are not honoured in cases where, for 
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example, a defendant superficially appears to participate in his or her trial but in 

reality is, because of intellectual disability, nothing more than a bystander. 

The “effective participation” test is now applied by international criminal tribunals 

and is the test which is applied in Scotland (Criminal Justice Licensing (Scotland) Act 2010, 

s170; Freckelton & Karagiannakis, 2014).  The Court of Appeal in Nonu v R held that in 

addition to the ability to participate effectively, the defendant must be able to carry out 

certain capacity functions “rationally” and “in real time”.  For present purposes, it is noted 

that one of these capacity functions is communication.  Should New Zealand adopt an 

“effective participation” test, health assessors and communication assistants would then be 

operating within the same philosophical framework.  

The first practice issue of how health assessors and communication assistants should 

best work together could be resolved by an “effective participation” test that also requires 

health assessors and courts to consider appropriate forms of support or assistance before a 

finding of unfitness is made.  Rather than over-burdening defendants with multiple 

assessments, health assessors could be trained to add a “communication assistance” type 

assessment into their existing practice.  A communication assistant would then only be 

involved to implement any assistance at trial (and in trial preparation).  

At present, there is no statutory requirement in New Zealand or other common law 

jurisdictions to take into account the possible role of assistance (communication or otherwise) 

in overcoming unfitness.  This has been suggested by a number of reform agencies including 

the England and Wales Law Commission (Law Commission (England & Wales), 2016), the 

NSW Law Reform Commission (2013) and the Victorian Law Reform Commission (2014).  

The England and Wales Law Commission (Law Commission (England & Wales), 2016, para 

1.33) considered that intermediary assistance (analogous to communication assistance), while 

not a “remedy for all participation difficulties”, offers the “best mechanism for facilitating 

their effective participation in trial”.  The denial of appropriate assistance, after all, could be 
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challenged as a breach of article 12 of the United Nations Convention on the Rights of 

Persons with Disabilities (UNCRPD), to which NZ is a State Party.  Article 12 recognises the 

right to equal recognition before the law and requires State Parties to “take appropriate 

measures to provide access by persons with disabilities to the support they may require in 

exercising their legal capacity”.  Failure to provide communication assistance has already 

been upheld as successful grounds for appeal by the New Zealand High Court in H v Police 

[2017] NZHC 714 (although this was not in a case in which fitness was raised as an issue).  

The second practice issue was a lack of clarity regarding the nature and scope of the 

communication assistant’s role where fitness was raised as an issue.  If health assessors were 

adequately trained to add a “communication assistance” type component to their assessments, 

this becomes less of an issue.  The updated role of health assessors could then be contained in 

Ministry of Justice guidelines similar to those issued by the Ministry of Health in relation to 

the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health, 

2012).  The England and Wales Law Commission similarly recommended that guidance or a 

code of practice be created for clinicians assessing fitness (Law Commission (England & 

Wales), 2016).  Communication assistants would still benefit more generally from greater 

clarity to their role, but, as this relates to their involvement beyond matters where unfitness is 

raised, it is beyond the scope of this article and is instead discussed elsewhere in more detail 

(Howard et al., 2020b; chapter eight of this thesis).  

Conclusion 

This article draws attention to the overlap between unfitness to stand trial and 

communication assistance, drawing on interviews with professionals in the youth justice 

system.  The authors hope that it has started a much needed conversation about these two 

legal concepts and processes.  Overall, the authors advocate for legislative reform and 

consideration of an “effective participation” test for unfitness to stand trial in NZ.  There 

have been no major legislative or policy based changes in relation to the NZ laws on fitness 
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since 2003, aside from recent changes pursuant to s 125 of the Courts Matters Act 2018.  An 

“effective participation” test would be more in line with modern psychiatry, human rights and 

disability perspectives, and with the increasing range of supports that may be available to a 

defendant, such as communication assistance.  The practical issues that are currently arising 

in practice would be best addressed and more easily resolved from within such a framework.    
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Chapter 10: Conclusion 

My doctoral research began with a desire to know what was being done in 

the NZ youth justice system to address the over-representation of communication difficulties 

in young people accused of committing crime.  Specifically, I became interested in 

communication assistance as a form of specialist support in youth justice settings.  This thesis 

offers an evaluation of communication assistance based on the experiences of rangatahi, 

whānau and professionals.  The purpose of this chapter is to briefly summarise and integrate 

the findings of the preceding chapters and consider potential next steps for NZ in the field of 

communication and justice.  Potential lessons beyond the NZ youth justice system will also 

be discussed.  Comprehensive discussions have already taken place in the published and 

unpublished articles included in chapters five to nine.  As a thesis with publications, this 

concluding chapter will therefore be considerably shorter than one would expect in a 

traditionally formatted thesis.  The thesis will conclude, as it began, with a personal 

reflection. 

Summary of the Findings 

When this research commenced at the start of 2017, there was a striking absence of 

literature on communication assistance in NZ.  Only two non-academic articles were publicly 

available.  This research aimed to fill the gap and illuminate some of the communication 

assistant work that had been occurring for several years in youth justice processes around 

NZ.  Chapters two to four set the context by providing an overview of the youth justice 

system, a summary of communication and communication difficulties, and a review of the 

growing body of literature on the over-representation of communication difficulties in young 

people in the justice system. 

Chapter five offered a description of communication assistance and what it has 

involved for young people in the NZ youth justice system to date.  This was based on a 
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qualitative analysis of professionals’ descriptions of communication assistance.  

Professionals described communication assistance as a form of specialist support for an 

identified young person with communication needs and who would otherwise struggle to 

participate in youth justice processes.  The assessment process was talked about as being 

integral to the role of a communication assistant.  It was said to help inform the strategies or 

tools that might be recommended to facilitate a young person’s communication in justice 

settings.  Examples of these strategies and tools were discussed and included the 

simplification of language, the use of post it notes, drawings, diagrams, and artist models.  

Communication assistance was talked about as occurring in different justice forums and 

requiring a collaborative approach from all professionals involved.  Communication 

assistance was also viewed by professionals as having a broader systemic role because it was 

challenging how communication has typically taken place in justice settings.   

Chapter six provided insight into the experiences of rangatahi and whānau who had 

experienced communication assistance in the NZ youth justice system.  Rangatahi and 

whānau were overwhelmingly in support of communication assistance and considered that it 

enabled them to participate in a way that they had not previously experienced in youth justice 

processes.  Professionals were similarly enthusiastic in their support of communication 

assistance.  The findings in chapter seven were that professionals considered that 

communication assistance helped put young people at the centre of youth justice, injected 

important new knowledge into the youth justice system, and helped it to function as it ideally 

should. 

Chapter eight and nine showed some of the challenges facing communication 

assistance.  These challenges all related to how communication assistance might best function 

in practice, rather than whether it should exist.  These challenges were grouped into four 

themes: “being a new profession with a developing identity”; “figuring out who needs help 

and when”, “no standard practices or processes exist”, and “not everyone knows about it”.  
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Chapter nine discussed one specific challenge in detail and this was the relationship between 

communication assistance and unfitness to stand trial.  Chapter nine focused on two issues: 

(1) how health assessors (who assess unfitness) and communication assistants should best 

work together; and (2) the lack of clarity regarding the nature and scope of the 

communication assistant’s role when unfitness is raised as an issue. 

Potential Next Steps for New Zealand in the Field of Communication and Justice 

Efforts to respond to the communication needs of young people in justice settings are 

still in their infancy.  As such, there are many potential avenues for future research.  The 

findings of this study suggest, however, that the more pressing need in NZ is in relation to the 

drafting of policy and framework.  At present, there is no framework other than existing 

legislation (the Evidence Act 2006) to guide the use and development of communication 

assistance in NZ.  While the focus of this research has been on young people, it would 

arguably be best for any framework to be considered across the whole justice system; for 

complainants, witnesses, suspects, and defendants (regardless of age or category of crime).  

In relation to unfitness to stand trial, chapter nine has called for legislative reform and 

consideration of an “effective participation” test for unfitness to stand trial in NZ.  Again, this 

is best considered as an issue across the justice system and not in relation to young people 

alone.     

Once a framework is in place, there are many potential avenues for research.  I would 

advocate for future research that has a practical application, for example, the development of 

a screening tool to help non SLTs decide who may need communication assistance or other 

forms of support.  Stephenson (2017) has created and piloted a screening tool that could be 

used by youth justice professionals with additional research and modifications.  Equally, 

there is a need for such tools beyond the youth justice system and into the adult justice 

system (and arguably the mental health system also).  International literature has further 
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indicated that research exploring the effectiveness of strategies used by intermediaries (and 

communication assistants) is also needed (Cooper and Mattison, 2017).       

Potential Lessons Beyond the New Zealand Youth Justice System 

Rangatahi, whānau and professionals all reported positive experiences when young 

people’s communication needs are taken into account and accommodations are made.  It is 

not only in the criminal justice system, however, that communication difficulties are over-

represented.  Communication difficulties are also over-represented in child and adolescent 

mental health populations (Cohen, Farnia, & Im-Bolter, 2013; Hollo, Wehby, & Oliver, 

2014).  The exact prevalence rates differ depending on the nature of the research.  A 

frequently quoted statistic is that at least 45% of young people referred to mental health 

services have a communication difficulty (Cohen et al., 2013).  Moreover, the literature 

suggests that such difficulties often go undetected and undiagnosed (Chan & Fugard, 2018; 

Cohen, Barwick, Horodesky, Vallance, & Im, 1998; Toppelberg & Shapiro, 2000).  Poor 

communication has been found to have a negative impact on mental health (Botting, Toseeb, 

Pickles, Durkin, & Conti-Ramsden, 2016; Conti-Ransden & Botting, 2008; Forrest, Gibson, 

Halligan, & St Clair, 2018; Lyons & Roulstone, 2018), and equally poor mental health can 

adversely impact communication (Woodward & McCosker, 2017).  Communication 

difficulties may be indicative of an underlying communication disorder, a mental health 

diagnosis or both (Orygen, 2019).  Just as communication difficulties can be a barrier to 

accessing justice, communication difficulties can also be a barrier to accessing mental health 

services.  They may act as a barrier to receiving an accurate diagnosis and effective, 

appropriate interventions (Toppelberg & Shapiro, 2000).  Most interventions are talking 

based, yet rarely are the communication abilities of clients considered before such 

interventions commence (Cohen, 2000; Snow, 2012).  In NZ especially, mental health 

professionals are not trained to recognise and respond to communication difficulties and there 

is limited access to SLTs.  SLTs are not typically a profession included in mental health 
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multi-disciplinary teams, and clients’ access to their services in the community is also 

limited.  The Ministry of Education’s Communication Service employs SLTs who support 

children with high communication needs in schools, but their support is limited to those aged 

between 5 and 8 years of age (Ministry of Education, 2013).  Children with particularly high 

needs may be eligible for support throughout their schooling (Ministry of Education, 2011), 

and in some areas in NZ, SLTs are available through community providers.  SLTs are 

otherwise only accessible to those who can afford to pay privately.   

The findings of this study have shown that the youth justice system has benefited 

from the involvement of SLTs (and their specialised knowledge on communication).  The 

mental health system in NZ could arguably benefit from consideration of the same.   

Final Reflections  

I embarked on this doctoral journey three years ago with the idea of pursuing research 

that had the potential to produce results that would inform and support meaningful change in 

relation to a social justice issue.  In an early email exchange between my now supervisor, Dr 

Clare McCann and I, Dr McCann said, “I am thrilled that you’re interested in some of the 

same areas as me – but I fully appreciate that you may not end up pursuing them.  This is an 

exciting time for you (embarking on a huge project), so you need to choose wisely”.  In 

hindsight, I did choose wisely, and it has been a privilege and joy working with Clare on a 

topic which we both think matters.  It has been exciting to be involved in a field that is in its 

infancy and one which is at the intersection of multiple disciplines.  This topic has been the 

best use of my circuitous career route and previous training as a lawyer.  Learning about 

communication and the world of speech-language therapy has furthermore vastly enriched 

my clinical psychology training.  It has altered how I practice as an intern psychologist (and 

how I will continue to practice once fully qualified).  Being aware of possible communication 

difficulties has been invaluable, as well as having ideas for adapting my practice accordingly.  

I use tools in my everyday work in a children and adolescent mental health service with 
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which I would not otherwise have been familiar.  Responding to communication difficulties 

has not officially been part of my clinical training yet it is definitely a live issue in practice.  

At the time of writing, I have an adolescent client who I have been asked to assess for 

possible Autism Spectrum Disorder and/or Intellectual Disability.  It is appearing 

increasingly likely that neither diagnosis is appropriate and that her symptoms are potentially 

the manifestation of an underlying communication disorder.  A referral to a SLT for 

assessment is warranted in the circumstances.   

This doctoral research topic has also highlighted the value and importance of 

collaborative work.  Collaboration is a necessity, I think, in research that traverses 

disciplines.  I also think that social justice issues benefit from a collaborative, multi-

disciplinary approach, as does the day to day work of a clinical psychologist in whatever 

setting we operate.  At the start of this thesis, I acknowledged the generosity and willingness 

of the many people with whom I have consulted and received assistance from throughout the 

past three years.  Collaboration has also been a by-product of pursuing a thesis with 

publications.  While frustrating at times, I have learnt a considerable amount in the process of 

submitting manuscripts to academic journals and receiving feedback.  The reviewers often 

appeared to be reading the manuscript through the lens of a discipline other than psychology.  

This challenged me to look at my work from different angles and has opened my eyes to 

literature and ideas that I would not otherwise have considered.     

Ultimately however, this research has been about the rangatahi and whānau who 

come into contact with the justice system.  The importance of communication cannot be 

overstated.  We may look back in years to come and wonder if our expectations of rangatahi 

and whānau were akin to expecting a blind person to be able to navigate independently 

without support.  Communication assistance is by no means a panacea to all the difficulties 

faced by young people who come into contact with the youth justice system, but it is a start.  

It is about altering our expectations, recognising individuals’ needs and setting people up for 
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success.  Ultimately, it is about treating others with dignity and respect.  To once again 

borrow the words of Plotnikoff and Woolfson (2015), communication assistance in NZ (like 

its counterpart in England and Wales) is an ‘untold good news story’ that needs to be shared 

and the results of this study support that.   

 

Ko te reo te taikura ō te whakāro mārama 

Language is the key to understanding 

 

Mā te mātau, ka ora 

Through understanding comes well-being 
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Appendices 

Appendix A: List of Outputs 

Academic Articles 

(1) Howard, K., McCann, C., & Dudley, M. (2020c). What is communication assistance? 

Describing a new and emerging profession in the New Zealand youth justice 

system.  Psychology, Psychiatry and the Law, 27(2), 300-314.  

doi:10.1080/13218719.2020.1719378 

‘Communication assistance’ is a term that derives from section 80 of the 

Evidence Act 2006: a legislative provision that has given birth to a whole new 

profession in the New Zealand legal system.  This legislative provision has been 

used to appoint a new role: that of the communication assistant to support 

complainants, witnesses and defendants of all ages with identified 

communication needs.  This study focuses specifically on the provision of 

communication assistance for young people who offend in the NZ criminal 

justice system.  It provides a qualitative analysis of professionals’ descriptions 

(n = 28 participants) of communication assistance for this population in justice 

processes.  The findings illustrate that communication assistance shares its core 

with a similar role in England and Wales, that of the intermediary, but that 

communication assistants in New Zealand have broader scope than their 

counterparts working in the area of youth justice. 

(2) Howard, K., McCann, C., & Dudley, M. (2020a). “It was like more easier”: Rangatahi 

(young people) and their whānau (family) talk about communication assistance in the 

New Zealand youth justice system.  Youth Justice.  Advance online publication.  doi: 

10.1177/1473225420923763 

This qualitative study gives voice to rangatahi (young people) and their whānau 

(families) (n = 10) who have experienced communication assistance in the New 

Zealand youth justice system.  Communication assistance is a form of specialist 

support for witnesses and defendants in justice settings who have been 

identified as having communication difficulties; and is modelled on the role of 

the intermediary in England and Wales.  A Talking Mat type communication 

framework was used to facilitate the interviews with participants.  The main 

finding of this research is that communication assistance was a transformative 
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and empowering experience for rangatahi and whānau and enabled them to 

participate meaningfully in youth justice processes.  The findings overall 

suggest that communication assistance has a valuable and ongoing role to play 

in the NZ youth justice system, and may be one means of addressing the needs 

of those with communication difficulties in the youth offending population. 

(3) Howard, K., McCann, C., & Dudley, M. (2019). ‘It’s really good, much needed, why 

hasn’t it happened earlier?’ Professionals’ perspectives on the benefits of 

communication assistance in the New Zealand youth justice system.  Australian and 

New Zealand Journal of Criminology, 53(2)265-284.  doi: 

10.1177/0004865819890377 

Communication assistance is a form of specialist support for witnesses and 

defendants in justice settings who have been identified as having 

communication difficulties.  This new role in New Zealand is modelled on the 

role of the intermediary in England and Wales.  To date however, there has been 

no published review or evaluation on how communication assistance is 

functioning and being viewed by professionals in practice.  This study provides 

a qualitative analysis of professionals’ perspectives (n = 28 participants) on the 

benefits of communication assistance for young people facing criminal charges 

in the New Zealand youth justice system.  The main finding is that professionals 

are overwhelmingly in support of this new role.  Professionals considered that 

communication assistance helps put the young person at the centre of youth 

justice; brings new knowledge and a fresh perspective; and helps the system to 

function as it ideally should.   

(4) Howard, K., McCann, C., & Dudley, M. (2020b). ‘I was flying blind a wee bit’: 

Professionals’ perspectives on challenges facing communication assistance in the 

New Zealand youth justice system.  The International Journal of Evidence & Proof, 

24(2), 104-120doi:1365712719877893 

Communication assistance is a form of specialist support for witnesses and 

defendants in justice settings who have been identified as having 

communication difficulties.  This relatively new role in New Zealand is 

modelled on the role of the intermediary in England and Wales.  This research 

provides a qualitative analysis of professionals’ perspectives (n = 28 
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participants) on the challenges of communication assistance for young people 

facing criminal charges in the New Zealand youth justice system.  The findings 

of this study do not question whether or not communication assistance should 

exist, but rather how it might best function in practice.  The overall implications 

are that more education and guidance for youth justice professionals is needed.   

(5) Howard, K., McCann, C., Ewing, A., Dudley, M., & Brookbanks, W. (2019). Two 

legal concepts collide: the intersection of unfitness to stand trial and communication 

assistance.  New Zealand Universities Law Review, 28(3).   

This article draws on findings from a recent qualitative study which highlighted 

two main issues arising from the alliance between communication assistance 

and unfitness to stand trial enquiries in the New Zealand criminal justice 

system. Communication assistance is a form of specialist support for defendants 

to enable them to understand and/or give evidence at trial. Unfitness to stand 

trial refers to enquiries as to the defendant’s ability to participate in his or her 

trial; to conduct a defence or instruct counsel to do so. The two issues are: (1) 

how health assessors (who assess unfitness) and communication assistants 

should best work together; and (2) a lack of clarity regarding the nature and 

scope of the communication assistant’s role when unfitness is raised as an issue. 

The authors propose a new “effective participation” test for unfitness to stand 

trial in New Zealand. It is argued that communication assistance could be better 

accommodated within such a test. The two practical issues could then also be 

resolved more easily. Such a test would also be more in line with New 

Zealand’s international obligations to people with disabilities under the United 

Nations Convention on the Rights of Persons with Disabilities.  

Conference presentation 

Howard, K. (2019, December). Young people and their families talk about communication 

assistance in the New Zealand youth justice system.  Paper presented at the 2019 Australia 

and New Zealand Society of Criminology Conference, Justice re-imagined: The intersection 

between academia, government, industry and the community, Perth, Australia. 

This qualitative study gives voice to young people and their families’ who have 

experienced communication assistance in the New Zealand youth justice 

system.  This includes in meetings with lawyers, in Family Group Conferences 
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and in court.  Communication assistance is a form of specialist support for 

witnesses and defendants in justice settings who have been identified as having 

communication difficulties.  This emerging role in New Zealand is modelled on 

the role of the intermediary in England and Wales.  Northern Ireland and more 

recently, New South Wales, Australia have also adopted intermediary schemes 

based on the England and Wales model.  Other Australian states are also 

considering the merits of introducing intermediaries.  The academic literature 

on the intermediary systems outside of England and Wales is relatively sparse.  

The systems in Northern Ireland, New South Wales and New Zealand have 

been inspired by their England and Wales counterpart, but the way they look 

and function in practice is different.  Not all systems, for example, offer 

intermediary support for young people with communication difficulties who are 

facing criminal charges.  The main finding of this research is that young people 

and their families are overwhelmingly in support of this new role.  Participants 

considered that youth justice processes were “easier” with communication 

assistance.  In particular, that they were better able to understand and participate 

in the processes affecting them as a result.  These findings are relevant to NZ 

and Australian professionals, stakeholders and decision makers.  This research 

relates to the theme of this year’s conference ‘Justice reimagined: the 

intersection between academia, government, industry and the community’ in 

that it is academic research that gives a voice to community members in the 

hope of informing and influencing decisions at a governmental level (and 

eventually everyday practices in industry or in youth justice processes).  The 

style of interviews and nature of analysis may furthermore be of interest to other 

researchers and professionals working with communication impaired 

individuals.     
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Poster presentation 

Posters presented at Talking Trouble Aotearoa NZ, Oranga Tamariki – Ministry for 

Children, and Victoria University of Wellington Forum, 11 February 2020, Wellington, 

New Zealand. 
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Appendix B: Participant Information Sheet – Professionals 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

PARTICIPANT INFORMATION SHEET – PROFESSIONALS 
 

EXPLORING THE ROLE OF COMMUNICATION ASSISTANCE FOR 

YOUNG PEOPLE IN THE NEW ZEALAND CRIMINAL JUSTICE 

SYSTEM 

 
Researcher Introduction 

My name is Kelly Scott.  I am a doctoral student in the Department of 

Psychology at the University of Auckland.  I am currently training to be clinical 
psychologist.  My supervisor is Dr Clare McCann, Senior Lecturer in the Speech 

Science Department.  

 
This Project 

I am conducting a research project looking at the role of the communication 

assistants for young people who offend in the New Zealand criminal justice 

system.  The project aims to explore perceptions of communication assistants, 
including the perceived benefits and disadvantages of such support. 

 

The reason that I am doing this research is because there is little to no 
published information on the work that is currently being done by 

communication assistants in courts and family group conferences to support 

young people who have offended.  Stakeholders’ views and experiences of this 
role have not been canvassed. 

 

This project has the potential to produce knowledge that decision makers and/or 

stakeholders in the justice sector might find useful and which may inform related 
policy discussions.   

 

The project will continue for three years. 
 

Invitation to Participate 

I will be interviewing a range of legal and non-legal professionals.  You have 

been invited to participate because you have been involved with a 
communication assistant in your professional role.  

 

Your participation is voluntary and you may decline this invitation to participate 
without penalty and without giving a reason.  If you choose to participate, you 

will receive a $20 petrol voucher to thank you for your time.   
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Project Procedures 

If you choose to participate, I will interview you for up to an hour.  The interview 
will involve questions related to your experience and views of communication 

assistants.  The interview will take place at a time and location that suits you.  It 

will be audio recorded and will be transcribed by myself or a third person hired 
specifically for this purpose.  This person will be required to retain strict 

confidentiality regarding the information transcribed.  You will be given the 

opportunity to review and edit the written transcript of the interview.  Any 
changes will need to be requested within two weeks of receiving the written 

transcript.   

 

Data Storage, Retention, Destruction and Future Use 
The audio recordings and electronic copies of the transcripts will be stored in a 

password protected electronic file only accessible by myself and my supervisor.  

They will be stored for a minimum of 6 years following the completion of the 
project (until 2026), before being destroyed.  Any paper documentation 

including consent forms will be stored in a locked cabinet in a locked office 

within the University for a minimum of 6 years (until 2026) before being 
shredded by my supervisor.  Identifying materials (either electronic or paper) 

will be stored separately from coded data. 

 

Right to Withdraw from Participation 
You will be able to withdraw from the research without giving reasons, prior to 

and during the interview.  You will also be able to withdraw all or part of your 

interview material from the study for up to two weeks after the interview has 
taken place without giving a reason.   

 

Anonymity and Confidentiality 

All information you provide in the interview is confidential.  Identifying 
information will be changed and a pseudonym given to your data.  If the 

information you provide is reported/published, this will be done in a way that 

does not identify you as its source.  You can choose a pseudonym if you wish.  
 

A copy of the research findings will be made available to you if you wish.  This 

will not be available until the completion of the project in 2020. 
 

CONTACT DETAILS AND APPROVAL 
Student Researcher name 

and contact details 

Supervisor name and 

contact details 

Head of School name and 

contact details 

Kelly Scott 

kelly.scott@auckland.ac.nz  

Ph: 021 0258 7178  

Dr Clare McCann 

c.mccann@auckland.ac.nz  

Ph: 09 923 5221 

Professor Suzanne C Purdy 

sc.purdy@auckland.ac.nz  

Ph: 09 923 2073 

 

For any queries regarding ethical concerns you may contact the Chair, The 

University of Auckland Human Participants Ethics Committee, The University of 
Auckland, Research Office, Private Bag 92019, Auckland 1142. Telephone 09 

373-7599 ext. 83711.  Email: ro-ethics@auckland.ac.nz.  

  

Approved by the University Of Auckland Human Participants Ethics Committee 
on 4 September 2017 for three years. Reference Number 019002.  

  

mailto:kelly.scott@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
mailto:i.kirk@auckland.ac.nz
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Appendix C: Consent Form – Professionals 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

CONSENT FORM – PROFESSIONALS 

THIS FORM WILL BE HELD FOR A PERIOD OF 6 YEARS 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Howard 

Contact email address for researcher: kelly.howard@auckland.ac.nz   

Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

I have read the Participant Information Sheet and I have understood the nature 
of the research and why I have been selected.  I have had the opportunity to 

ask questions and to have them answered to my satisfaction. 

• I agree to take part in this research.  I understand that my participation is 
voluntary. 

• I understand that I will be interviewed for up to an hour about my 

experiences and views of communication assistants for young people. 
• I understand that the interview will be audio recorded and transcribed by the 

researcher and a third party hired specifically for this purpose. 

• I understand that I will be given the opportunity to review and edit the 

transcript of my interview, and that any requested changes must be made 
within two weeks of receiving the written transcript 

• I understand that I am free to withdraw participation at any time without 

giving a reason, and to withdraw any data traceable to me for up to two 
weeks after the interview has taken place without giving a reason. 

• I understand that the information will be kept for 6 years after completion of 

the project (until 2026), after which time it will be destroyed. 

• I understand that the information I provide in the interview is confidential 
and that identifying information will be changed and a pseudonym given to 

the data.  I can choose this pseudonym if I wish. 

• If the information I provide is reported/published, this will be done in a way 
that does not identify me as the source. 

• I wish to receive a summary of the findings.  My contact details are: 

______________________________________________.  
• The findings will not be available until the project is completed in 2020. 

Name: _____________________ 

Signature: __________________     Date: ________________ 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002.  

mailto:kelly.howard@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
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Appendix D: Demographic Form – Professionals 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

DEMOGRAPHIC INFORMATION FORM 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Howard 
Contact email address for researcher: kelly.howard@auckland.ac.nz  

 

Name of supervisor: Dr Clare McCann 
Contact email for supervisor: c.mccann@auckland.ac.nz 

 

In order for me to learn about the range of people taking part in this research, I 

would be grateful if you could answer the following questions. All information 

provided is anonymous. Please either write your answer in the space provided, 

or circle the answer (or answers) that best applies to you. 

2 I am: 

 

Male 

Female 

Gender Diverse 

3 What is your occupation? 

 

 

5 How would you describe your ethnicity?  

(e.g., NZ European, Māori, Pacific, Asian) 
 

 

 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 

 

 

  

mailto:kelly.howard@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
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Appendix E: UAHPEC Approval  
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Appendix F: Judicial Research Committee Approval 
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Appendix G: NZ Police Research Agreement 
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Appendix H: Advertisement for Professionals on Facebook 
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Appendix I: Advertisement for professionals in LawTalk 
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Appendix J: Advertisement for Professionals in Court in the Act 
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Appendix K: Permission to Contact Form 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

My name is Kelly Scott. 

I am a student at the University of Auckland. 

   

I would like to talk to people like you. 

We will talk about your time in Court or a Family Group Conference. 

     

We will talk about when you had help from a communication assistant.   

     

I want to help make Court and Family Group Conferences better for 

young people in the future. 
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SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

PERMISSION TO CONTACT   

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 

Contact email address for researcher: kelly.scott@auckland.ac.nz  

 
Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

 

• Kelly wants to talk to me about my time in Court/in the Family Group 

Conference. She might also talk to my parents, caregivers or other 

whānau members. 

 

• Kelly won’t talk to other people about what I say unless she thinks I am in 

danger or I talk about serious offending that the Police don’t know about.   

 

• Kelly wants to record our conversation so that she can remember the 

important parts.  

 

• My conversation with Kelly will take about half an hour. My whānau might 

talk for longer. 

 

• Kelly can meet me on a day and at a place that is near where I stay. 

 

My details for Kelly are: 

 

Name: Age (if young person): 

Phone:  

E-mail:   Facebook: 

I prefer to be contacted by: 

(please circle preference) 
Phone            Email     Facebook 

I am:  

(please tick) 

□ A young person 
□ Parent, caregiver, whānau member  

 

Approved by the University of Auckland Human Participants Ethics Committee on 

4 September 2017 for three years. Reference number 019002 

  

mailto:kelly.scott@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
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Appendix L: Participant Information Sheet – Young Person 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

PARTICIPANT INFORMATION SHEET – CHILD/YOUNG PERSON 

 

EXPLORING THE ROLE OF COMMUNICATION ASSISTANCE FOR YOUNG 

PEOPLE IN THE NEW ZEALAND CRIMINAL JUSTICE SYSTEM 

 

My name is Kelly Scott.  I am doing a project about communication assistants 
and I would like to know if you could help me. 

 

I am asking you because you have worked with a communication assistant in 

Court/in a Family Group Conference. 
 

I will be asking you about what you liked and did not like about your time in 

Court/in the Family Group Conference.   
 

I will record the things we talk about so that I can remember the important 

things that you say. 

 
You can look at a written copy of the recording if you want.  You can ask me to 

make changes.  I will give you two weeks to do this. 

 
I will not tell other people what we talk about unless I think that you are in 

danger or if you talk about serious offending that the police don’t know about. 

 
You can decide if you would like to help me.  No-one will be cross or upset if you 

say no.  You can change your mind about talking to me without telling me why.  

You can change your mind when we are talking or up to two weeks after we 

have talked.   
 

You can have your Mum or Dad, family member or support person with you if 

you want.   
 

We will talk for about 30 minutes. 

 
You can speak another language (not English) if you want.  Someone who 

speaks the same language as you can help us talk to each other.  

 

To say thank you, I will give you and your family a voucher for the movies or for 
the supermarket. 
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My project will be written down for others to read.  You can choose a fake name 

if you like or I can choose one for you.  This means other people won’t know it’s 
you. 

 

 
If you have any questions, you can ask me.  My phone number is 021 049 0416. 

 

You can also talk to: 

Student Researcher name 
and contact details 

Supervisor name and 
contact details 

Head of Department name 
and contact details 

Kelly Scott 

kelly.scott@auckland.ac.nz 
Ph: 021 049 0416  

Facebook: 
@whanaugoingthroughYJ 

Dr Clare McCann 

c.mccann@auckland.ac.nz  

Ph: 09 923 5221 

Professor Suzanne C Purdy 

sc.purdy@auckland.ac.nz   

Ph: 09 923 2073 

 

For any queries regarding ethical concerns you may contact the Chair, The 

University of Auckland Human Participants Ethics Committee, The University of 
Auckland, Research Office, Private Bag 92019, Auckland 1142. Telephone 09 

373-7599 ext. 83711.  Email: ro-ethics@auckland.ac.nz.  

  
Approved by the University Of Auckland Human Participants Ethics Committee 

on 4 September 2017 for three years. Reference Number 019002. 

 
 

 

 

 

 

  

mailto:kelly.scott@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
mailto:sc.purdy@auckland.ac.nz
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Appendix M: Consent Form – Young Person (Over 16) 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

CONSENT FORM – YOUNG PERSON (16 YEARS AND OLDER) 

THIS FORM WILL BE HELD FOR A PERIOD OF 6 YEARS 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 

Contact email address for researcher: kelly.scott@auckland.ac.nz  

Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

I have read the Participant Information Sheet.  I understand the research and 

why I have been asked to participate.  I have been able to ask questions and 

have them answered to my satisfaction. 

• I agree to take part in this research.  I understand that it is my choice to 

take part. 

• I understand that I will be interviewed for 30-90 minutes. 

• It is my choice if I am interviewed alone or with my parent/caregiver. 

• I understand that this interview will be about working with the 

communication assistant in court or at a family group conference.   

• I understand that an interpreter will be arranged if I want to speak in a 

language other than English. 

• I understand that the interview will be recorded (sound only) and listened 

to by the researcher and another person hired for this reason. 

• I understand that I can look at the written version of the recording and 

make changes if I want to.  I will have two weeks to make any changes.  

• I understand that I can refuse to answer questions and can leave the 

group without having a give a reason.  I can also pull out of the research 

up to two weeks after the interview without giving a reason. 

• I understand that the information will be kept for 6 years after the project 

has finished (until 2026), after which time it will be destroyed. 

• I understand that the information I provide in the interview is confidential 

unless there are concerns about my safety or I talk about offending that 

the Police don’t know about.  I will be given a fake name.  I can choose 

this fake name if I want to. 

• If the information I provide is reported/published, this will be done in a 

way that does not identify me. 

mailto:kelly.scott@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
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• I wish to be contacted about the research findings once the project has 

finished in 2020.  My contact details are: 

______________________________________________.   

 

Name: _____________________ 

Signature: __________________     Date: ________________ 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 
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Appendix N: Assent Form – Young Person (Over 16) 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

ASSENT FORM – YOUNG PERSON (UNDER 16 YEARS) 

THIS FORM WILL BE HELD FOR A PERIOD OF 6 YEARS 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 

Contact email address for researcher: kelly.scott@auckland.ac.nz  
 

Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

 

• I am happy to help Kelly with her project.   

• I know what the project is about. 

• I know that no-one will be cross or upset if I say no.   

• Kelly and I will talk about my time in Court/in the Family Group 

Conference. 

• Kelly won’t talk to other people about what I say unless she thinks I am in 

danger or I talk about offending that the Police don’t know about.   

• Kelly will record our conversation so that she can remember the important 

parts.  

• I can decide that I don’t want to help Kelly with her project anymore 

without saying why.  I can do this before or during the conversation, or up 

to two weeks later.   

• I would/would not like Kelly to contact me once she has finished her 

project in 2020.  This is my phone number/email address: 

___________________.  

• Our conversation and any writing will be kept by the University in a safe 

place for 6 years after Kelly finishes her project (2026).  It will then be 

destroyed.   

 

Name: _____________________ 

Signature: __________________     Date: ________________ 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 

mailto:kelly.scott@auckland.ac.nz
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Appendix O: Consent Form – Parents/Caregivers (On Behalf of Young Person) 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

CONSENT FORM – PARENTS/CAREGIVERS (CHILD UNDER 16) 

THIS FORM WILL BE HELD FOR A PERIOD OF 6 YEARS 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 

Contact email address for researcher: kelly.scott@auckland.ac.nz  

Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

I have read the Participant Information Sheet.  I understand the research and 

why my child has been asked to participate.  I have been able to ask questions 

and have them answered.  

• I agree that my child can take part in this research.  I know that my child 

can refuse to take part if they want to. 

• I understand that my child will be interviewed for 30-90 minutes.   

• I understand that this interview will be about the work that my child did 

with the communication assistant in court or at a family group conference.   

• I understand that the interview will be recorded (sound only) and listened 

to by the researcher and another person hired for this reason. 

• I understand that my child can look at the written version of the recording 

and make changes if he/she want to.  They will be given two weeks to do 

this. 

• I understand that my child can refuse to answer questions and can leave 

the interview without having a give a reason.  I understand that they can 

also pull out of the study up to two weeks after the interview without 

giving a reason.   

• I understand that an interpreter will be arranged if my child wants to 

speak in a language other than English. 

• I understand that the information will be kept for 6 years (until 2026.  It 

will then be destroyed. 

• I understand that the information my child provides in the interview is 

confidential unless my child is in danger or they talk about offending that 

the Police don’t know about. My child will be given a fake name.  He/she 

can choose these if he/she wants to. 

• If the information my child provides is reported/published, this will be 

done in a way that does not identify him/her as the source. 

mailto:kelly.scott@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
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• I wish to be contacted about the research findings on behalf of my child 

once the project has finished in 2020.  My contact details 

are:_______________________________________________.   

 

Name: _____________________ 

Name of child: ________________________________ 

Signature: __________________     Date: ________________ 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 
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Appendix P: Demographic Form (Young Person) 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

SOME QUESTIONS ABOUT YOU 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 
Contact email address for researcher: kelly.scott@auckland.ac.nz  

 

Name of supervisor: Dr Clare McCann 
Contact email for supervisor: c.mccann@auckland.ac.nz 

 

It would help me and this project if you could answer some questions about you.  

You do not need to write your name on this page.   

 

1 How old are you? 

 

 

2 I am: 

 

Male 

Female 

Gender Diverse 

3 Do you go to school? Yes 

No 

4 Do you work?  

5 If yes, what is your job?   

7 How would you describe your ethnicity?  

(e.g., NZ European, Māori, Samoan, Asian) 

 

 

 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 

  

mailto:kelly.scott@auckland.ac.nz
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Appendix Q: Participant Information Sheet – Parents/Caregivers  

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

PARTICIPANT INFORMATION SHEET – PARENTS/CAREGIVERS 

 

EXPLORING THE ROLE OF COMMUNICATION ASSISTANCE FOR YOUNG 

PEOPLE IN THE NEW ZEALAND CRIMINAL JUSTICE SYSTEM 

 

Who am I? 

My name is Kelly Scott.  I am currently training to be a clinical psychologist at 
the University of Auckland.  My supervisor is Dr Clare McCann.  She teaches 

speech science at the University. 

 

What is the research project about? 

I am interested in the work that communication assistants do with some young 
people in Court or at Family Group Conferences.  I want to know what is good 

about working with a communication assistant and what is not so good.   

 

Why is this important? 
This is important because no-one has asked young people and their families 

what working with communication assistants is like.  Their role is new in the 

criminal justice system.   
 

Why do you want to talk to me? 

I would like to talk to you because your child has worked with a communication 
assistant in Court or at a Family Group Conference.  It is your choice to 

participate. You can say no. 

 

If you do say yes, I will make a time and place to meet with you.  This will take 
30 to 90 minutes.  You will be asked what you thought about your child working 

with a communication assistant; what you liked and did not like.   

 
If you do say yes, you and your child will receive a $40 movie or grocery 

voucher to thank you for your time.   

 

Who will know what has been said? 
The interview will be audio recorded and will be listened to by myself and 

another person hired to help me.  We will be the only people who know what 

you have said, unless there are any safety concerns, or if you talk about 
offending that the Police don’t know about.  You will be given fake names in the 

research when it is written or published.  You can choose the fake name you are 
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given if you wish.  You will be able to look at a written copy of the interview and 

make changes if you want to.  You will be given two weeks to do this.  An 
interpreter will be arranged if you want to speak in a language other than 

English. 

The recordings, anything I write down and the forms you sign will be stored in a 
locked cabinet in a locked office in the University or in a password protected 

computer file.  These will be kept for six years after the completion of the 

project (ie. until 2026), before being destroyed. 
 

I can meet you to discuss the research findings once the project has finished in 

2020.  I can also send these to you by post or email.   

 
Can I pull out if I want to? 

You do not have to answer any questions and you can leave without having to 

give a reason.  You can also pull out of the study up to two weeks after you have 
been interviewed without giving a reason.   

 

Who should I talk to if I have any questions? 

Student Researcher name 
and contact details 

Supervisor name and 
contact details 

Head of Department name 
and contact details 

Kelly Scott 

kelly.scott@auckland.ac.nz 

Ph: 021 049 0416 

Facebook: 
@whanaugoingthroughYJ  

Dr Clare McCann 

c.mccann@auckland.ac.nz  

Ph: 09 923 5221 

Professor Suzanne C Purdy 

sc.purdy@auckland.ac.nz   

Ph: 09 923 2073 

 

For any queries regarding ethical concerns you may contact the Chair, The 

University of Auckland Human Participants Ethics Committee, The University of 
Auckland, Research Office, Private Bag 92019, Auckland 1142. Telephone 09 

373-7599 ext. 83711.  Email: ro-ethics@auckland.ac.nz.  

  
Approved by the University Of Auckland Human Participants Ethics Committee 

on 4 September 2017 for three years. Reference Number 019002. 
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Appendix R: Consent Form – Parent/Caregiver 

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

 

CONSENT FORM – PARENT/CAREGIVER  

THIS FORM WILL BE HELD FOR A PERIOD OF 6 YEARS 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 
Contact email address for researcher: kelly.scott@auckland.ac.nz  

Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

I have read the Participant Information Sheet.  I understand the research and 

why I have been asked to participate.  I have been able to ask questions and 

have them answered to my satisfaction. 

• I agree to take part in this research.  I understand that taking part is my 

choice. 

• I understand that I will be interviewed for 30-90 minutes.   

• I understand that this interview will be about the work that my child did 

with the communication assistant in court or at a family group conference.   

• I understand that the interview will be recorded (sound only) and listened 

to by the researcher and another person hired for this reason. 

• I understand that an interpreter will be arranged if I want to speak in a 

language other than English. 

• I understand that I can look at the written version of the recording and 

make changes if I want to.  I will be given two weeks to do this.   

• I understand that I can refuse to answer questions and can leave the 

interview without having a give a reason.  I understand that I can also 

pull out of the research up to two weeks after the interview without giving 

a reason. 

• I understand that the information will be kept for 6 years (until 2026).  It 

will then be destroyed. 

• I understand that the information I provide in the interview is confidential 

and that I will be given a fake name.  I understand that information may 

need to be passed on if there are any safety concerns or if offending that 

the Police don’t know about is discussed. 

• If the information I provide is reported/published, this will be done in a 

way that does not identify me as the source. 

• I wish to be contacted about the findings once the project is finished in 

2020.  My contact details 

are:___________________________________.  

mailto:kelly.scott@auckland.ac.nz
mailto:c.mccann@auckland.ac.nz
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Name: _____________________ 

Name of child: ______________________ 

Signature: __________________     Date: ________________ 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 
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Appendix S: Demographic Form – Parent/Caregiver  

 

SCIENCE 
SCHOOL OF PSYCHOLOGY 

Science Centre, Building 302 

2nd Floor, Room 236 

23 Symonds Street, Auckland,  

New Zealand  

T +64 9 923 8557 

W auckland.ac.nz 

The University of Auckland 

Private Bag 92019 

Auckland 1142 

New Zealand 

 

SOME QUESTIONS ABOUT YOU 

 

Project Title: Exploring the role of communication assistance for young people in 

the New Zealand Criminal Justice System 

Name of researcher: Kelly Scott 

Contact email address for researcher: kelly.scott@auckland.ac.nz  
 

Name of supervisor: Dr Clare McCann 

Contact email for supervisor: c.mccann@auckland.ac.nz 

 

 

In order for me to learn about the range of people taking part in this research, I 

would be grateful if you could answer the following questions. All information 

provided is anonymous. Please either write your answer in the space provided, 

or circle the answer (or answers) that best applies to you. 

3 I am: 

 

Male 

Female 

Gender Diverse 

4 Do you work? 

 

Yes 

No 

5 If you work, what is your job?  

7 How would you describe your ethnicity?  

(e.g., NZ European, Māori, Samoan, Asian) 

 

 

 

Approved by the University of Auckland Human Participants Ethics Committee on 4 

September 2017 for three years. Reference number 019002. 
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Appendix T: Oranga Tamariki Research Approval 
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Appendix U: Recruitment Flyer for Young People  

HAVE ANY OF YOUR CLIENTS WORKED  

WITH A COMMUNICATION ASSISTANT? 

 

I would like to speak with young people 
(and their whānau members) about times 

when they have been helped by a 
communication assistant in meetings, 

family group conferences, and in court. 
 

I am a clinical psychology doctoral student and am conducting evaluative research 

into the new and evolving role of the communication assistant (usually a speech 

language therapist) in the criminal justice system.  Communication assistants are 

being appointed in increasing numbers to support the oral language needs of young 

people who offend.  The views of young people and their whānau are important to 

me and I would like to include them in my research. 

If you have worked with a young person (defendant) who has utilised a 

communication assistant, please contact me via email, Kelly Howard: 

kelly.howard@auckland.ac.nz   

Approved by the University Of Auckland Human Participants Ethics Committee on 4 September for three 
years. Reference Number 019002.  

  

mailto:kelly.howard@auckland.ac.nz
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Appendix V: Advertisement for Young People in Court in the Act 
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