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Abstract 

Background. Malnutrition in all its forms is a major global health challenge. The World 

Health Organization has developed ‘best practice’ policy recommendations for creating 

healthier food environments. However, uptake has been limited, and there is evidence that 

international trade and investment agreements (TIAs) can act as ‘upstream’ barriers to public 

health nutrition policy.  

Aim. To examine how TIAs constrain policy space for food environment regulation (through 

what mechanisms, in what contexts), and what can be done to preserve this policy space. 

Methods. This thesis presents a realist review of global evidence for nutrition policy space 

constraint by TIAs, a series of scenario analyses on food environment policies using in-depth 

interviews with expert informants, and a stakeholder analysis to examine the interests, power 

and influence of different actor-stakeholder groups engaged in either supporting or 

constraining nutrition policy space through TIAs. The research is grounded in political 

economy analysis and uses a theoretical framework of ‘substantive,’ ‘procedural,’ and 

‘structural’ policy space constraints. 

Findings. The review and scenario analysis identified a number of points at which existing TIA 

rules could constrain national policy autonomy for regulating food environments. However, 

for the most part, they are unlikely to pose ‘substantive’ constraints to well-designed nutrition 

policies. TIAs are more likely to pose ‘procedural’ constraints to public health nutrition policy 

insofar as they are used and interpreted by different actors. The stakeholder analysis indicated 

power and resource imbalances within this policy space between public health nutrition actors 

and those interested in industry and economic growth, particularly regarding participation in 

TIA governance institutions and processes, posing ‘structural’ constraints to nutrition policy 

space.  

Conclusions. Well-designed food environment regulations are unlikely to encounter 

substantive constraints due to TIAs. However, procedural and structural constraints pose 

significant risks of deterring, delaying or diluting such efforts. Policy space may be preserved 

through awareness of potential TIA-related legal issues, as well as their limitations, and 

strategic policy design to mitigate any realistic legal threats. Regulators should also be attuned 
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to the actor-stakeholders and institutions with vested interest in, and power to influence, this 

policy space. 
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Glossary of key international trade and investment agreements 
and trade- and investment-specific terms 

International trade and investment agreements (selected) 

Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement): 

WTO agreement that sets out rules for public health measures to ensure food safety and to 

control plant- or animal-carried diseases. Principles most relevant to this thesis: scientific 

evidentiary basis (Art. 2.2), non-discrimination (Art. 2.3), harmonisation and adherence to 

international standards (Art. 3), and scientific risk assessment (Art. 5) including the 

precautionary principle (Art. 5.7).  

Comprehensive and Progressive Agreement on Trans-Pacific Partnership (CPTPP): 

Regional free trade and investment agreement (FTIA) which came into force on December 31 

2018. The CPTPP is for the most part the same as the previously negotiated TPPA (see below), 

though without the United States and with a small number of provisions suspended. Most of 

these differences are not relevant to the present analysis, bar the enforcement of investment 

contracts for Investor-State Dispute Settlement (ISDS). Chapters referred to in this thesis are 

those on Technical Barriers to Trade (Chapter 8), Investment (Chapter 9), Cross-Border Trade 

in Services (Chapter 10), Intellectual Property (Chapter 18), Regulatory Coherence (Chapter 

25), and Transparency (Chapter 26).  

European Communities (EC) Treaty: Agreement binding the European Union (EU) customs 

union. 

General Agreement on Tariffs and Trade (GATT): The original multilateral trade 

agreement, which has been superseded as an international organization by the WTO. An 

updated General Agreement (GATT 1994) is now the WTO agreement governing trade in 

goods.  

General Agreement on Trade in Services (GATS): WTO agreement that covers international 

trade in services. Trade in services includes all economic activities whose outputs are other 

than tangible goods, including but not limited to: banking, insurance, transportation, 

communications and data processing, retail and wholesale trade, advertising, professional 

services, audiovisual, health care and tourism. Certain rules, e.g. most favoured nation, are top‐

down, applying generally to all government measures affecting trade in all service sectors 
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unless countries have listed exemptions for specific sectors. Other provisions are bottom‐up, 

i.e. apply only to those sectors and measures that governments specifically agree to cover, 

e.g. national treatment and market access. Commitments made and restrictions imposed by each 

country for a given service sector are listed in respect to four modes of delivery.(1) 

Korea-United States Free Trade Agreement (KORUS): One of the major new FTIAs, which 

entered into effect in March 2012.  

Southern Common Market (MERCOSUR): Regional FTA between Argentina, Brazil, 

Paraguay and Uruguay, established in 1991. 

North American Free Trade Agreement (NAFTA): FTIA between the United States, 

Canada and Mexico, which came into force on January 1, 1994. NAFTA Chapter 11 

specifically deals with investment protections, including an investor-state dispute settlement 

(ISDS) mechanism. This agreement was renegotiated in 2017-2018, with notable changes to 

its investment chapter (see USMCA).  

Pacific Agreement on Closer Economic Relations (PACER Plus): Proposed FTIA between 

the 18 Pacific Forum Island Countries and Australia and New Zealand. 

Regional Comprehensive Economic Partnership (RCEP): Proposed FTIA in the Asia-

Pacific region between Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar, the 

Philippines, Singapore, Thailand, Vietnam, Australia, China, Japan, New Zealand, and South 

Korea. Expected to be signed late 2020. 

Technical Barriers to Trade Agreement (WTO TBT): WTO agreement applying to 

technical regulations, standards, and conformity assessment procedures for traded goods, 

including those undertaken for reasons of security, health, or environmental protection. 

Principles most relevant to this thesis: non-discrimination (Art. 2.1), necessity (Art. 2.2), 

harmonisation and international standards (Art. 2.4, Art. 2.9), and transparency requirements 

(Art. 10).  

Trans-Pacific Partnership Agreement (TPPA): Proposed FTIA between Australia, Brunei, 

Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, Vietnam, and the 

United States, signed in February 2016, but never ratified and did not come into effect. After 

withdrawal from the United States, the other 11 countries negotiated a new agreement (see 

CPTPP).  
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United States Mexico Canada Agreement (USMCA): FTIA between the US, Mexico, and 

Canada, signed in November 2018 and entered into force on 1 July 2020. I refer in this thesis 

to Chapter 28 on Regulatory coherence, which sets out specific obligations with respect to 

good regulatory practices, including Regulatory Impact Assessment. 

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS): WTO 

agreement establishes minimum standards of protection and enforcement of intellectual 

property rights. Intellectual property refers to ‘creations of the mind’ such as artistic 

expressions, signs, symbols and names used in commerce, designs, and inventions. Protections 

can include copyrights, patents, and trademarks (e.g. brand names and logos). Principles most 

relevant to this thesis include national treatment (Art. 3), most favoured nation (Art. 4), Art. 

15: registration of a trademark should not be limited by special requirements, and Art. 20: use 

of registered trademarks should not be unjustifiably encumbered. 

International trade- and investment-specific terms  

Customs Duties / Tariffs: Charge levied on imports and listed in importing country’s tariff 

schedules. Duties may be specific or ad valorem or a combination of the two.(2)  

Customs Union: A group of countries forming a single customs territory in which 1) tariffs 

and other barriers are eliminated on substantially all trade between the constituent countries for 

products originating in these countries, and 2) there is a common external trade policy (e.g. 

common external tariff) that applies to non-Members.(2)  

Expropriation (direct or indirect): “Virtually all investment treaties contain provisions on 

the protection of investments from expropriation by a State. Two forms of expropriation can 

be distinguished: direct, which entails ‘forcible appropriation by the State of the tangible or 

intangible property of individuals by means of administrative or legislative action’, and 

indirect. In case of an indirect expropriation, the investor’s legal title to its investment often 

remains unaffected and it may have physical control of its property, but the investment will 

still be deprived of its economic use.”(3)  

Fair and equitable treatment (FET): “The fair and equitable treatment (FET) standard is 

included in most bilateral investment treaties (BITs) and regional investment agreements as 

well as in multilateral agreements. FET clauses are not uniformly drafted, and the drafting of 

the clause has an impact on its meaning and interpretation. The most frequent drafting models 
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are the following: i) the standard alone, ii) the standard together with the Full Protection and 

Security reference, iii) the standard together with the National Treatment and the Most 

Favoured Nation treatment. A new generation of Model BITs contains a new type of FET 

clauses including an exhaustive list of measures which are considered to breach the FET.”(4)  

Free trade and investment agreements (FTIAs): Regional and bilateral agreements on free 

trade, including chapters on investment.  

General exceptions (Art. XX): A GATT article listing allowed ‘exceptions’ to the trade rules. 

Article XX(b) refers to exceptions which are necessary to protect human, animal or plant 

health:  “Subject to the requirement that such measures are not applied in a manner which 

would constitute a means of arbitrary or unjustifiable discrimination between countries where 

the same conditions prevail, or a disguised restriction on international trade, nothing in this 

agreement shall be construed to prevent the adoption or enforcement by any contracting party 

of measures… necessary to protect human, animal or plant life or health.”(5 Art. XX(b))  

International investment agreements (IIAs): In this thesis, this includes bilateral investment 

treaties (BITs), investment chapters of free trade and investment agreements (FTIAs), and 

investment contracts.  

Investor-state dispute settlement (ISDS): A dispute resolution mechanism that allows 

foreign investors to pursue remedies directly against a Party to an investment agreement (or 

FTIA), in relation to breaches of this agreement’s investment provisions.  

Market access: Refers to the conditions under which imports compete with domestically 

produced substitutes. These are determined by the extent to which foreign goods are confronted 

with discriminatory taxes and other regulations.(2) Market access for goods in the WTO means 

the conditions, tariff and non-tariff measures, agreed by members for the entry of specific 

goods into their markets.(6) Market access for services ensures no limitations on number of 

service suppliers, total value of service transactions or assets, total number of service operations 

or quantity of service output, total number of natural persons employed in a particular sector 

or service supplier, no measures which restrict or require specific types of legal entity to supply 

a service, and no limitations on foreign investment (in sectors where market-access 

commitments are undertaken) (GATS Art. XVI).  
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Modes of delivery: Refers to how international trade in services is supplied and consumed. 

Mode 1: cross border supply; mode 2: consumption abroad; mode 3: foreign commercial 

presence; and mode 4: movement of natural persons.(6) 

Most-favoured nation (MFN): One aspect of non-discrimination: the principle of not 

discriminating between one’s trading partners.  Specifically referenced in: GATT Art. I, GATS 

Art. II, TRIPS Art. 4.  

National treatment (NT): Another aspect of non-discrimination: the principle of giving others 

the same treatment as one’s own nationals. GATT Article III requires that imports be treated 

no less favourably than the same or similar domestically-produced goods once they have passed 

customs. GATS Article 17 deals with national treatment for services, and TRIPS Article 3 deals 

with national treatment for intellectual property protection. 

Necessity/justification: Necessity and justification are concepts deeply embedded in trade 

texts. For example, determining whether a measure is ‘necessary’ to protect human, animal or 

plant life or health under GATT Art. XX(b) involves the weighing and balancing of a series 

of factors, including the contribution made by the measure to the policy objective, the 

importance of the common interests or values protected by the policy measure, and the impact 

of the measure on international trade.(7) Under WTO TBT Art. 2.2: “technical regulations 

shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account 

of the risks non-fulfilment would create. Such legitimate objectives are, inter alia: national 

security requirements; the prevention of deceptive practices; protection of human health or 

safety, animal or plant life or health, or the environment. In assessing such risks, relevant 

elements of consideration are, inter alia: available scientific and technical information, related 

processing technology or intended end-uses of products.”(8 Art. 2.2) GATS (Art. 14) lists 

general exceptions for health similar to GATT XX(b). Under TRIPS Art. 20, use of registered 

trademarks should not be ‘unjustifiably’ encumbered.  

Non-tariff barriers: A catch-all phrase describing barriers to international trade other than 

tariffs; for example, quotas, licensing, voluntary export restraints.(2)  

Precautionary principle: Where there is no science available with which to justify a 

regulatory measure (e.g. in cases of emerging biotechnology, genetically modified organisms, 

or pesticides), its trade restrictiveness may be weighed against potential risk to 

human/plant/animal health should the measure not be applied. The ‘precautionary principle’ is 



 

xx 

a kind of ‘safety first’ approach to deal with scientific uncertainty. Article 5.7 of the SPS 

Agreement allows temporary ‘precautionary’ measures.(6) 

Performance requirements: In international investment agreements, performance 

requirements are “stipulations, imposed on investors, requiring them to meet certain specified 

goals with respect to operations in the host country.”(9 p2) Such goals or host country 

objectives may include, for example, development outcomes. Certain international multilateral, 

regional and economic agreements prohibit or limit the specification of performance 

requirements.(10) 

Quantitative restrictions: Restrictions (explicit numerical limits or quotas) which limit the 

value or quantity of goods which can be imported or exported during a given period. These are 

essentially prohibited under GATT Art. XI. With respect to services, GATS market access 

rules pertain to quantitative restrictions on service provision. 

Sanitary and phytosanitary measures (SPS): Measures dealing with food safety and animal 

and plant health. Sanitary: for human and animal health. Phytosanitary: for plants and plant 

products.(6) 

Specific trade concerns (STCs): Issues raised by WTO Members in the WTO TBT or SPS 

Committees pertaining other WTO Members’ regulatory measures on one or more products. 

This may occur after Members have been notified of proposed changes to regulatory measures, 

and is a step prior to initiating a dispute. This established practice is meant to address or remedy 

trade friction without having to resort to WTO litigation. 

Tariff: A tax levied against an imported good or service.  

Technical barrier to trade: Trade restrictive effect arising from the application of technical 

regulations or standards such as testing requirements, labelling requirements, packaging 

requirements, marketing standards, certification requirements, origin marking requirements, 

health and safety regulations, and sanitary and phytosanitary regulations.(2) 
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1 Introduction 

This chapter presents the background and context driving the research undertaken for this 

thesis. I declare my hypothesis and research questions, research perspective and 

methodological approach, and provide a brief outline of the chapters that will follow. Finally, 

I note the significance of this research in terms of policy relevance.  

1.1 Background and context 

In 2020, one in every nine people in the world experienced hunger regularly, while one in every 

three was overweight or obese.(11) Overweight and obesity is associated with increased risk 

of morbidity and mortality from various noncommunicable diseases (NCDs) such as diabetes, 

cardiovascular disease, and several types of cancer.(12) Undernutrition and its effects on 

growth and development is linked to several adverse health outcomes, including increased risk 

of developing NCDs later in life.(12) Once considered separate issues, undernutrition now 

frequently coexists with overnutrition (in individuals, communities, and at a country level), in 

what is known as the double burden of malnutrition. Malnutrition in all its forms is now by far 

the biggest contributor to lost disability-adjusted life years around the world.(13) 

Globally, trends in population body mass index (BMI) are on the rise. The number of obese 

adults worldwide increased from 105 million to 640 million between 1974 and 2014 – more 

than six-fold.(14) In the same four decades (between 1975 to 2016), the prevalence of 

underweight adolescents and children worldwide moderately decreased (from 9.2% to 8.4% 

for girls, and from 14.8% to 12.4% in boys), while the number of children and adolescents with 

obesity increased nearly tenfold (from 0.7% to 5.6% in girls, and from 0.9% to 7.8% in 

boys).(15) Moreover, the number of children and adolescents with obesity is expected to 

surpass those with moderate and severe underweight by 2022.(15)  

While the prevalence of overweight and obesity has plateaued in many high-income countries 

(HICs) (at high levels, and with the burden increasingly shifting toward lower-income groups) 

since around 2000, most low- and middle-income countries (LMICs) have seen dramatic 

increases in prevalence, resulting in a double burden of malnutrition.(15) This transition in 

LMICs has been attributed in part to dietary changes due to increased national wealth, 

technological advancement (e.g. cheap edible oils, foods with excessive ‘empty’ calories, 
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supermarkets, and food distribution and marketing), shifts in agricultural systems, and 

regulatory environments (e.g. globalisation and trade of goods, services and technologies), 

resulting in diets high in refined carbohydrates, added sweeteners, edible oils and animal-

sourced foods, and lower in legumes, other vegetables and fruits.(16,17) This inexorable rise 

in malnutrition, and in the chronic NCDs that accompany, has been called a  ‘slow-motion 

disaster’ in global health with enormous implications—not only for human wellbeing, but also 

in terms of costs to health systems.(18) 

1.1.1 Food environments and NCD prevention policy 

Beneath global and national patterns of malnutrition there are significant inequalities within 

countries and populations. For example, in children under 5: within the same country, certain 

communities can have nine times higher prevalence of wasting, four times higher prevalence 

of stunting, or three times higher prevalence of overweight and obesity.(11) In recent years, 

experts looking to prevent malnutrition and dietary NCDs have turned their attention beyond 

individual dietary behaviours to the environmental drivers of food consumption.(19–23)  

Swinburn et al. (2013) have defined the ‘food environment’ as “the collective physical, 

economic, policy and sociocultural surroundings, opportunities and conditions that influence 

people’s food and beverage choices and nutritional status.”(21) Key dimensions include the 

physical spaces where food is purchased or obtained, features and structures of the built 

environment allowing consumers to access these spaces, personal determinants of consumer 

food choices (e.g. income, education, values), and the surrounding political, social, and cultural 

norms that underpin these interactions.(22) Turner et al. (2018) add that, especially in LMIC 

contexts, food environments are often comprised of own-production, wild harvested foods, and 

transfers (including gifts) in addition to both formal and informal market-based sources.(23) 

Aspects of food environments that influence consumer food and beverage choices are 

categorised as:  

• physical access (proximity) and availability,  

• economic access (prices and affordability),  

• vendor properties and convenience (e.g. opening hours and services provided) 

• promotion, advertising and information (‘desirability’),  

• socio-cultural influences, and  
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• product properties (e.g. nutritional quality and safety).(22,23) 

Healthy food environments encourage and enable consumers to make nutritious food choices. 

In many areas, however, food environments promote unhealthy dietary choices through, for 

example, marketing and advertising of unhealthy foods, product placements, pricing strategies, 

and packaging.(22) By ‘unhealthy foods’ I refer to foods and beverages high in saturated fats, 

trans-fatty acids (TFAs), free sugars and/or salt/sodium (i.e. energy-dense, nutrient-poor 

products).(24) 

To improve the healthiness of food environments (and thus dietary health), policy measures 

such as taxation of unhealthy foods, targeted subsidies for locally produced fruits and 

vegetables, regulation of marketing to children, and nutrition labelling regulations have shown 

promise as cost-effective strategies in LMICs and HICs alike.(25,26) Regulatory reformulation 

of processed foods to reduce sodium, fat and sugar content is also generally considered cost-

saving, but the evidence of (health) effectiveness is strongest for sodium reductions, and less 

conclusive for sugar and fats (except TFAs).(27) The World Health Organization (WHO) has 

promoted these interventions as clear ‘best practice’ recommendations for diet-related NCD 

prevention for almost two decades.(24,28–32) However, apart from sugar-sweetened beverage 

(SSB) taxes and reduction of TFAs, there has not yet been widespread uptake of these 

interventions.(33,34) 

Desired progress in curbing the global burden of dietary NCDs has not yet been achieved, and 

countries are currently facing challenges in implementing strong policies and regulation. In this 

inherently political arena, with regulation of food environments running contrary to industry 

interests,(18) governments must weigh up using these policy tools in the context of multiple 

objectives, including international trade and domestic economic concerns.  

1.1.2 International trade and investment agreements (TIAs) 

In contrast to the global public health situation, where it is increasingly evident that regulation 

of unhealthy products is needed to curb the rise of malnutrition and NCDs, the current global 

trade regime is predominantly driven by neoliberal ideology of free-market competition, 

favouring minimal government intervention in domestic and global markets.(35,36)  

The current international trade regime emerged in the latter half of the 20th century, following 

a period after the Great Depression of the 1930s and second World War in which the major 
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global powers embraced multilateralism, as well as ideas associated with economic liberalism 

and free-market capitalism, as a means toward global economic development and political 

stability.(35,37) In line with the assumptions of market-based approaches, ‘barriers to trade’ 

were to be minimised to increase global market efficiency and thereby bring about economic 

benefits for trading countries.(37) This began with the General Agreement on Tariffs and Trade 

(GATT), signed by 23 nations in 1947, for which the agenda in negotiations had focused on 

(relatively simple) removal of tariffs imposed on imports ‘at-the-border’ for greater economic 

efficiency.(36) Many subsequent rounds of negotiation and successive tariff reduction 

eventually led to establishment of the World Trade Organization (WTO) in 1995 (after what is 

known as the Uruguay Round of negotiations), including 123 countries and significantly 

expanding the coverage of the now multiple agreements. With the objective of mutual 

economic benefit by stimulating the cross-border movement of goods and services, and 

protecting intellectual property, the commitments to reduce or eliminate ‘barriers to trade’ 

came to include non-tariff barriers (such as quotas, licensing, and voluntary export restraints), 

and ‘technical barriers to trade’ (relating to technical regulations and standards such as 

requirements on testing, labelling, packaging, certification or origin marking, health and safety 

regulations, and sanitary and phytosanitary regulations), in addition to tariff measures.(6) 

International investment agreements/treaties (IIAs) evolved in parallel, mostly bilaterally, to 

provide assurances to investors (in wealthy countries) engaging in foreign direct investment 

(FDI) (in primarily less stable developing countries) that their property would not be 

unreasonably taken by governments, and that their contracts would be enforced.(38) TIAs 

established a series of binding rules and principles to protect trading partners and investors 

from being subject to hidden protectionism, including discriminatory, arbitrary, or unfair 

treatment. The selected key terms that will feature prominently in this thesis are defined in the 

Glossary.  

The aim of international trade and investment liberalisation was therefore to create greater 

economic prosperity for all parties involved. However, critics have noted the stark disparities 

in power (resources, capacity, leverage) between states at the negotiating table, and that the 

benefits of this economic liberalisation have not been equally distributed between parties.(35) 

Rodrik (2018) asserts that in free trade there are winners and losers, and that more often 

developing countries receive the poor end of trade deals. In particular, special interest groups 

from more powerful nations—including international banks, pharmaceutical industry, and 

trans-national companies (TNCs)—have been astute in promoting trade and investment deals 
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for private economic gain, often at the expense of the greater public interest (e.g. public health, 

or environmental protection).(36)  

A landmark WTO dispute case between Brazil and the European Communities (EC) commonly 

referred to as ‘Brazil—Retreaded Tyres’ demonstrated how trade agreements can interfere with 

domestic regulatory autonomy for pursuing environmental protection. Brazil had banned the 

import of retreaded tyres in 2000, under the justification that these reconditioned tyres have a 

shorter lifespan than new tyres and are sold at a cheaper price, and therefore such imports lead 

to faster accumulation of waste tyres—creating health and environmental hazards by providing 

breeding grounds for mosquitoes carrying vector-borne diseases and spreading toxic emissions 

upon disposal.(39,40) Brazil had originally also imposed a ban on used tyre imports, but this 

had been suspended through domestic Supreme court injunctions by Brazilian retread 

producers for whom it was cheaper to import used tyres than to collect them 

domestically.(39,40) There was also an exemption for retreaded tyres from members of 

MERCOSUR (the free trade agreement between Brazil, Argentina, Uruguay, and Paraguay), 

due to a previous successful challenge of the ban by Uruguay in MERCOSUR 

arbitration.(39,40) Import bans violate the GATT Article XI:1, which prohibits quantitative 

restrictions on imports or exports, but there is an exception under Article XX(b) in cases where 

measures are “necessary to protect human, animal or plant life or health.”(5 Art. XX(b)) The 

dispute Panel ruled that the measure was in fact ‘necessary’ to protect human health and the 

environment, but was applied inconsistently with the ‘chapeau’ to this exception: that measures 

may not be “applied in a manner which would constitute a means of arbitrary or unjustifiable 

discrimination between countries where the same conditions prevail, or a disguised restriction 

on international trade.”(41) The Panel found it ‘unjustifiable’ to impose the ban on retreaded 

tyres but not used tyres, and ruled that the ban was applied in a manner that constituted a 

disguised restriction on international trade (i.e. protection of its domestic retreading 

industry).(41) Brazil was instructed to either lift the ban, or extend it to used tyres. Upon further 

appeal from the EC, the Appellate Body found that the exemption of the same products from 

MERCOSUR countries also constituted arbitrary or unjustifiable discrimination and the ban 

was thus not permissible.(42) This case was important as the first instance where a HIC 

Member challenged a LMIC Member over a trade-restrictive measure designed to achieve an 

environmental objective. It showed an overall accommodation of trade-restrictive measures on 

environmental grounds, but solidified the jurisprudence around when/how the application of 

such measures can be considered arbitrary or unjustifiable discrimination.(40) It also 
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demonstrated some of the challenges of free trade agreements coexisting with WTO 

agreements, wherein obligations under one treaty could potentially lead to violations of 

another.(40) 

A round of negotiations to extend the WTO Agreements, known as the Doha Development 

Round, was launched in 2001 with a focus on the specific needs of developing countries. As 

the progress in these negotiations has since stalled, regional and bilateral trade and investment 

agreements have become increasingly common, thus creating complex systems of overlapping 

commitments between countries. Trade and investment law are increasingly intertwined in 

agreements that cover both trade and investment disciplines. 

In this thesis I refer extensively to international trade and investment agreements (TIAs), which 

I define as: international agreements covering trade, those covering investments, and those that 

cover both trade and investment. This includes WTO agreements, regional and bilateral trade 

and investment agreements, and bilateral investment treaties.  

1.1.3 TIAs and food environments 

TIAs span disciplines related to trade in goods; trade in services; technical barriers to trade 

(TBT); intellectual property (IP) rights; sanitary and phytosanitary (SPS) measures; investor 

promotion, protection and enforcement; mutual recognition of standards; and transparency and 

regulatory coherence. TIAs therefore influence food and beverage environments through 

increased import and export flows of goods (i.e. physical trade in foods and beverages), 

increased trade in food services (such as international restaurant chains) and FDI in food and 

beverage supply chains, and reduced domestic protections and supports to food systems.(43,44) 

While there may be some benefit to population food security in the form of lower food prices 

and greater availability, these pathways have predominantly been linked with increased retail 

sales and consumption of animal and highly processed food products and decreased 

consumption of staple foods, trends that increase the population prevalence of 

overweight/obesity and NCDs.(43,44) Figure 1-1 (below) shows the framework put forward 

by Friel and colleagues (2013) to illustrate the relationship between TIAs and consumer food 

environments.(43)  
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Figure 1-1. The influence of trade and investment agreements on consumer food 

environments and population health. Friel et al. (2013)1(43) 

A growing body of research has examined the effects of TIAs on the production, accessibility, 

marketing, and consumption of unhealthy foods and beverages. Studies have established a link 

between trade and investment liberalisation and increased sales of and FDI in ultra-processed 

foods,(44–47) increased consumption of processed foods and sugar-sweetened beverages,(48) 

population increases in BMI,(48–50) and higher cardiovascular disease incidence.(48)  

In addition to the more direct influence on the provision of goods and services, TIAs may also 

constrain governments’ attempts to improve food environments through regulation, through 

regulatory and policy space, when such regulations represent barriers to trade.(43,51) To date, 

there has been limited research on the effect of TIAs on governments’ policy space for 

improving population nutrition through priority interventions such as fiscal policies, regulation 

 
 

1 This is an open access article under the terms of the Creative Commons Attribution Non-Commercial License, 
which permits use, distribution and reproduction in any medium, provided the original work is properly cited 
and is not used for commercial purposes. 
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of advertising and marketing, labelling, food standards and composition, and procurement 

policies.  

1.1.4 Policy space 

Regulatory and policy space (hereafter simply referred to as ‘policy space’) refers to “the 

freedom, scope, and mechanisms that governments have to choose, design, and implement 

public policies to fulfil their aims.”(52 p105) This concept therefore includes not only the 

ability or right of states to regulate, but also the range of content and restrictions that policies 

can cover, and the processes through which policy can be chosen, designed, and implemented. 

National policy space encompasses both internal and external factors, pressures and priorities, 

so TIAs form but one contributing component along with domestic laws and structures that 

determine what governments can and cannot do. Nevertheless, under the purview of promoting 

freer flows of trade and investment, binding commitments made under TIAs constrain the way 

countries can regulate goods, services, and investments to promote public interests (including 

public health).(36)  

TIAs are binding in a way that global health and human rights covenants are not, with 

established dispute settlement mechanisms. These binding TIA rules include, inter alia, 

commitments not to discriminate between locally produced goods and ‘like’ products from 

other nations, not to adopt regulatory measures that are more restrictive than necessary to 

promote public interests (including public health), to protect intellectual property rights, and 

also not to expropriate the property of foreign investors either directly (which is rare) or 

indirectly by enacting measures that have ‘equivalent’ effects.(53,54) TIAs can also govern 

who must be consulted in policymaking processes, and the adherence to international 

standards.(53,54) These rules are meant to separate bona fide regulatory measures (i.e. made 

‘in good faith’ to achieve legitimate policy objectives) from those that constitute hidden forms 

of discrimination, protectionism or expropriation. 

However, as indicated by Brazil – Retreaded Tyres and a growing number of similar examples, 

these constraints on policy space can restrict governments’ autonomy to enact policies to 

achieve other objectives, including mitigating the negative impacts of trade liberalisation, 

which has sparked a wave of critique from international legal, development, and political 

science scholars.(18,36,55–59) Critics have long raised concerns regarding the WTO 

agreements—in particular, the GATT, the General Agreement on Trade in Services (GATS), 
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and the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)—as 

constraining LMICs’ ability to autonomously pursue development policies.(55,57) More 

recently, scholarship has revealed how the international trade and investment regime, 

especially through the proliferation of ‘WTO plus’ bilateral and regional investment treaties 

and free trade agreements, has evolved into a system that often reaches behind borders into 

domestic policy arenas in ways that threaten the post-2015 development agenda.(18,36,58,59) 

It is important to note that TIA constraints to policy space play out through concurrent 

international and country-level processes. At the international level, there are processes that 

occur in global economic, political and legal forums, including: negotiation and design of TIAs 

(bilaterally or multilaterally), establishment of international standards and reference points, 

surveillance for compliance with TIA rules (e.g. in WTO committees), interpretation and 

enforcement of rules through trade disputes or investment arbitration, and (if applicable) 

settlements between parties. In a normative sense, past decisions may also shape future 

negotiations and interpretations. These all have an impact on policy and regulatory decisions 

at the national level, which may play out at different points in the domestic policy cycle (Figure 

1-2). For example: the range and content of existing TIA commitments can have bearing on 

national policy agendas for health; domestic policy design may be influenced by international 

standards and the institutions behind them; between decision making (adoption) and 

implementation, international surveillance mechanisms (such as WTO committees) may 

intervene to request amendments to proposed regulation; international governing bodies’ 

interpretation and enforcement of TIA rules, as well as settlements of disputes (even those 

involving other countries) in turn influence policy agenda setting within national governments, 

for example through regulatory impact assessments (RIAs) and other internal vetting of health 

policy proposals.(60–62)  
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Figure 1-2. Stages of the domestic policy cycle, and international TIA governance 

processes which intervene 

In this sense, international trade law and international investment law introduce constraints on 

policy making that may not reflect domestic policy priorities, but those of other states and the 

private sector.(63) The critiques and challenges to the primacy of these agreements, and to 

interpretations of their various provisions, are part of a contested dynamic.  

1.1.5 Policy space and food environment interventions given TIAs 

There is an emerging body of evidence demonstrating how this TIA-related policy space 

constraint relates to the regulation of unhealthy foods and non-alcoholic beverages for the 

prevention of malnutrition and diet-related NCDs.  

There has only been one food environment policy to date that has prompted formal disputes, 

Mexico’s (2002) tax on soft drinks including sweeteners other than cane sugar, which triggered 

challenges with respect to both trade and investment agreements and was later repealed when 
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Mexico lost the disputes (one WTO dispute and three raised by investors under NAFTA).(64–

68) In addition, published minutes of the meetings of the WTO Agreement on Technical 

Barriers to Trade (WTO TBT) Committee provide some insight into the various specific trade 

concerns (STCs) that have been raised by Members against certain food environment policy 

proposals, most notably in labelling as a technical barrier to trade.(69,70)  

There may be greater potential for ‘regulatory chill’ (i.e. government failure to enact or enforce, 

or significant compromise of, bona fide regulatory measures in response to a high perceived 

threat of a trade dispute or investment arbitration)(60) in food environment regulation due to 

lack of evidence and internationally accepted guidelines and standards. Under the WTO TBT 

for example, technical regulations based on international standards are presumed not to create 

unnecessary barriers to trade(8 Art. 2.5); however, the specification of what constitutes an 

‘international standard’ does not include WHO recommendations, as the criteria includes 

‘open’ membership.(71) In both trade and investment disputes, the burden of proof to justify 

domestic policies that have been challenged under TIAs falls partially on the respondent.(72) 

While a complainant must demonstrate whether a policy adversely affects their trade or 

investment, the host country may need to show evidence of need and projected effectiveness, 

including that there not be other less trade-restrictive policy options available.(72) This can be 

particularly challenging in emerging and innovative areas of domestic policy, where the 

available evidence may not yet meet the standards expected by trade or investment tribunals. 

Given the fact that policy options to prevent dietary NCDs are still fairly novel, we lack singular 

internationally accepted standards for the regulation of unhealthy foods and beverages, and 

many interventions are in the early stages of evidence generation. For example, the definition 

of an ‘unhealthy’ food has been highly contested, and different regions have developed their 

own nutrient profile models (NPMs).  

There is also a normative dimension to regulatory chill, wherein case decisions made elsewhere 

may influence the outcome of future arbitration. Although trade and investment law are not 

explicitly based on precedent, previous decisions are considered (though there are differences 

between international trade and international investment law).(73–76) For instance, Panels may 

treat precedents as highly relevant in trade law disputes, but in investor-state dispute settlement 

references to previous cases are largely unpredictable.(51,77,78) Industry stakeholders are 

likely to be very aggressive in fighting early policy developments to avoid a ‘slippery slope’ 

of such developments spreading to other countries/jurisdictions, or being applied to other 

products/services.(62) By the same token, once an early-adopting government is facing a 
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challenge, other countries may be more likely to delay policy development and implementation 

to watch from the sidelines until said challenge is resolved.(62)  

1.1.6 Gaps in research 

There is an urgent need for research to address policy inertia in the regulation of food 

environments, and accompanying changes in practice. Nutrition policy makers have WHO’s 

‘best-buys’ and best-practice recommendations to refer to, yet uptake has been too slow to meet 

the demands of the rising global burden of malnutrition. Most countries have failed to halt the 

rise in prevalence of obesity and dietary NCDs. Implementing WHO recommendations will 

also require innovation and adaptation to context and emerging best-practice. An emerging 

body of research shows that binding constraints on nutrition policy space arising from TIAs 

may hamper governments’ efforts to address the growing burden of diet-related NCDs through 

food environment regulation. However, the evidence sits across several different disciplines, 

and as such has not yet formed a coherent body of research.  

There are a few descriptions of specific examples of nutrition policy space 

constriction(69,70,79,80), and a handful of general theoretical analyses of the potential risks to 

health and nutrition policy space posed by emerging international trade and investment 

treaties.(43,51,81–88) In particular, the legal scholarship is not grounded in specific policy 

settings for food environment regulation. There has been no method developed to date to assess 

policy space for food environment interventions at a national level, taking into account variable 

contextual factors and specific binding trade and investment commitments. Moreover, much 

of the public health legal literature addresses ‘what is’ (i.e. assesses whether or not nutrition 

policy proposals would be permissible under existing TIA rules), but not ‘what should be’ in 

terms of normative critical analysis of the TIA regime itself.(77,89–91) 

As a result, the different actors and disciplines implicated in food and international trade and 

investment policy lack understanding of how these intersect—in terms of both the health and 

nutritional implications of trade policy, and the trade and investment law implications of food 

policies. This thesis addresses the knowledge gaps by synthesising relevant literature from the 

different disciplines, adding empirical data collection with experts in nutrition, public health 

law, and policy, and distilling policy-relevant findings with practical implications for nutrition 

and international economic policy makers.  
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Better understanding of the potential constraints on policy space for diet-related NCDs will 

assist in both the design of nutrition policy interventions and the negotiation of future TIAs, 

and will also help government policy makers to know how and where to resist attempts to 

restrict their policy space for food environment regulation. 

1.2 Research questions 

My hypothesis was that international trade and investment agreements constrain policy space 

for food environment regulations, in a way that limits uptake of ‘best practice’ nutrition policy. 

My aim was to examine how (through what mechanisms, in what contexts), and what can be 

done to preserve this policy space. The investigation has three underlying lines of inquiry: 

Global experience: How have TIAs been found to impact policy space for regulating 

unhealthy foods and beverages? What aspects of TIAs are relevant to governments’ policy 

space for priority food environment interventions?  

Policy design and context: How do different policy formulations result in different levels of 

policy space constraint? What aspects of the policies themselves are likely to be affected by 

binding trade and investment agreements, and what are the pressure points? How might 

contextual factors, such as actors and institutions, influence the mechanisms of TIAs’ influence 

on policy space? 

Preserving policy space: What are the key leverage points/strategies to increase/preserve 

policy space to achieve public health nutrition objectives via best practice in food environment 

regulation?  

1.3 Key nutrition policy definitions 

This thesis contains a number of acronyms, abbreviations and technical terms related to the 

topics of population health, NCD prevention, and trade and investment law. In particular: 

Food environments is used throughout this thesis and refers to “the collective physical, 

economic, policy and sociocultural surroundings, opportunities and conditions that influence 

people’s food and beverage choices and nutritional status,”(21 p2) and specifically: the 

availability, physical accessibility (proximity), prices and affordability, convenience, 

marketing and promotion, and quality and safety of food and beverages for consumers.  
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Food environment regulation refers to interventions aiming to improve the healthiness of 

food environments, including fiscal policies, marketing and advertising regulations, product 

labelling regulations, standards for product formulation and composition, and public 

procurement policies.  

Unhealthy foods will refer to both foods and non-alcoholic beverages high-in fats, sodium, 

and/or sugar.  

Policy space is defined as “the freedom, scope, and mechanisms that governments have to 

choose, design, and implement public policies to fulfil their aims.”(52 p105)  

Nutrition policy space will specifically refer to policy space for food environment regulation. 

Regulatory chill refers to “government’s response to a high (perceived) threat of [a trade 

dispute or] investment arbitration by failing to enact or enforce bona fide regulatory measures, 

or by modifying measures to such an extent that their original intent is undermined or their 

effectiveness is severely diminished.”(60 p5-6) Such challenges can entail financial costs to 

the state, but also the expenditure of political capital. Regulatory chill also includes domestic 

institutional and systemic influences on domestic policymaking, resulting in internalised 

regulatory chill.(61,62) For these reasons, instances of policy space constriction due to 

international trade or investment concerns seldom progress to formal trade and investment 

disputes.  

International trade and investment agreements (TIAs) refer to international agreements 

covering trade, those covering investments, and those that cover both trade and investment. 

This includes WTO agreements, regional and bilateral trade and investment agreements, and 

bilateral investment treaties.  

A list of key international trade and investment agreements and selected terms can be found in 

the Glossary.  

1.4 Research perspective and methodological approach 

I have taken a critical realist approach to this research, drawing upon political economy analysis 

which conceptualises different dimensions of power and agency in policy change.  

The key assumptions and implications of this research perspective will be explored in more 

detail in the following chapter on Methodology.  
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1.5 Thesis outline 

This first chapter has set the scene for this thesis, and stated my hypothesis: that TIAs constrain 

policy space for food environment regulations, in a way that limits uptake of ‘best practice’ 

nutrition policy. I set out to examine how (through what mechanisms, in what contexts), and 

what can be done to preserve/increase this policy space.  

I present my methodological approach, theoretical frameworks, and chosen methods in Chapter 

2. Specifically, I describe the foundations and assumptions of critical realism and its relevance 

to my work, as well as the principles of political economy analysis. I discuss the methods 

chosen to investigate my research question and test my hypothesis: realist review, vignette 

interviews (scenario analysis), and stakeholder analysis. I also reflect upon my positionality as 

a researcher, and how my background, beliefs, and assumptions may shape this research.  

The body of this thesis starts by establishing a provisional conceptual framework, then refining 

it through realist review (Chapter 3). The three chapters that follow (4-6) involve empirical 

research to illustrate and test the framework. Chapter 4 focuses on front-of-pack nutrition 

labelling, Chapter 5 on restricting the marketing of unhealthy food and beverages to children, 

and Chapter 6 on regulating nutrient content limits in the food supply. Chapter 7 analyses the 

stakeholders who can influence TIA mechanisms of constraint to nutrition policy space.  

In the final chapter, I synthesise my findings in terms of my original hypothesis, and research 

objectives. I discuss implications for policy and practice in terms of how TIAs can be improved 

to allow more policy space for nutrition and other social policy objectives, and how nutrition 

policy can be more robust and defensible to create less friction with TIAs. I also discuss the 

potential catalytic role of public health nutrition actors in creating opportunities for such 

change, and offer recommendations for future research in this area. I describe my contributions 

to the field, as well as the methodological strengths and weakness of this study. Finally, I offer 

general conclusions.  

1.6 Significance of this research 

In an environment of competing priorities and finite human and financial resources, health 

policy makers must make regulatory decisions that balance population health objectives with 

potential costs and risks. The question of whether food environment regulations are prone to 

challenges from trade partners and investors on the basis of binding TIAs is still relatively 
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unclear for most health decision makers. This research strives to contribute evidence and 

practical recommendations that will enable policy makers to better understand and analyse the 

implications of trade and investment policy on population nutrition, and on policy space for 

food environment interventions in particular. It does not present a legal analysis but rather is 

primarily anchored in public health literature, informed by literature drawn from the legal field, 

public records of trade and investment disputes and STC discussions, as well as the interviews 

conducted with public health nutrition and international trade and investment legal experts. 

Better understanding of the potential constraints on policy space for tackling diet-related NCDs 

will assist in both the design of nutrition policy interventions and the negotiation of future 

TIAs, and will also help government policy makers to know how and where to resist attempts 

to restrict their policy space for food environment regulation. It is hoped that this knowledge 

will help to reduce policy inertia, and to achieve greater coherence between trade and 

investment policy and population nutrition interventions for NCD prevention at national levels.  

This study will also contribute to a growing body of international scholarship on the topic of 

policy space for food environment interventions, by clarifying some of the real and perceived 

legal barriers to food environment interventions posed by TIAs.  
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2 Methodology 

This chapter discusses the methodology that guided my research. It begins by explaining the 

philosophical and theoretical perspectives to which I adhered, and that underpinned my inquiry. 

It then outlines the translational theories upon which I drew throughout the thesis. This is 

followed by a detailed description of the research methods I chose to address my research 

questions and objectives. Finally, I discuss some of the ethical considerations that arose, and 

how these were mitigated through study design.  

2.1 Philosophical and theoretical perspectives 

In qualitative research, it is standard practice to clarify one’s beliefs, background and 

assumptions in terms of how they might shape the research process and interpretation of 

findings. This section therefore first describes critical theory and the methodological approach 

of critical realism, which formed the theoretical foundations of this study. I outline the 

accompanying assumptions, and justify their relevance to my work. I also discuss the 

implications of this methodological tradition in terms of whether facts can be separated from 

values, and whether research can be considered objective or inherently ideological. At the end 

of this section, I reflect upon my positionality as a researcher, and the ways in which my own 

background, beliefs and assumptions may have shaped the research. 

2.1.1 Critical theory 

Critical theory emerged in the 1920s from what later became known as the Frankfurt School, 

amidst the rise of fascism in Spain, Italy and Germany, totalitarianism in the Soviet Union, and 

a new form of domination centred around mass culture and consumption in America.(92) Its 

prominent thinkers included Adorno, Horkheimer, Marcuse, Lowenthal, Neumann, and 

Habermas, who were inspired by the philosophies of Kant, Hegel, and Marx.(92) Their work 

featured a focus on power imbalances, critiques of capitalism, a utopian vision, and proletarian 

empowerment,(93) however they challenged orthodox Marxism’s strict adherence to historical 

materialism and positivist views of economics.(92) Instead, they advocated a self-reflective 

version of ‘imminent critique,’ a philosophical approach in which theory and prescriptions for 

social change are viewed as inseparable from their historical, social and material contexts. 

Imminent critique therefore implies critically questioning the norms and values embedded 
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within existing social arrangements and institutions, with an aim of exposing unacknowledged 

forms of oppression.(92,94) By diagnosing ideological contradictions and tensions between 

social theory and practice, critical theory was meant to help identify opportunities for 

emancipation and social change.(92) 

The ‘critical’ theoretical tradition is thus inherently questioning and sceptical of established 

norms, paradigms and establishmentarian modes of thinking. Critical theories are normative, 

seeking to bring about social change and social justice with an agenda of freedom/emancipation 

in circumstances of domination or oppression. Thus, whereas positivism/empiricism (accepting 

the ‘givenness’ of ‘facts’) has been associated with political conservatism, critical theory is 

associated with being largely politically progressive, i.e. left-orientated; however, it is also 

meant to engage in questioning and critique of traditional leftist beliefs.(94) 

Horkheimer’s definition of critical theory is that it should be explanatory, practical, and 

normative at the same time. In other words, it “must explain what is wrong with current social 

reality, identify the actors to change it, and provide both clear norms for criticism and 

achievable practical goals for social transformation.”(95) Throughout this thesis, I have 

therefore endeavoured to produce a body of work that is explanatory of underlying power 

dynamics and hidden tensions between the international trade and investment regime and 

public health nutrition that constrain regulation for the public good, of practical relevance to 

policy decision makers, and normative in terms of suggesting clear avenues to achieve social 

change. 

Methodologically, critical theory emphasises the importance of interdisciplinary research, and 

fluidity or adaptability (of the critical method) to reflect changing times. It implies practicing 

negative dialectics, wherein everything is questioned, and in this way draws parallels to the 

Socratic method of inquiry. It also attempts to bridge the gap between normative and empirical 

work, in that it rejects the traditional separation between facts and values: rather, critical 

realism holds that facts should be understood within the value-laden context wherein they have 

meaning.(93) From this perspective, the international trade and investment regime is itself a 

value-laden context, characterised by dominant ideologies of neoliberalism and new 

constitutionalism.  TIAs have meaning and power within this context, but should not be treated 

as objective artefacts. Rather, international trade and investment agreements are ideological 

constructs, the products of power relations, whose language is value-laden and meaning is 

derived from interpretation. 
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Critical research is therefore more of a mindset than a set of methods. It has come to be 

understood more recently as a generic term that could be applied to a number of qualitative 

research methodologies that do not treat social phenomena as ‘facts’ detached from experience, 

but rather question the assumptions of modern positivism, seek alternative modes of thinking, 

and create possibilities for social change. In this broad sense, critical theory is at the heart of 

several contemporary revolutionary research traditions such as feminism, critical race theory, 

and post-colonial criticism, and has become associated with critiques of globalization.(92,96) 

2.1.2 Realism and critical realism 

Critical theory lends itself well to a realist ontology and epistemological scepticism. Scientific 

realism arose as a challenge to the positivist approach to social science, which is concerned 

with empiricism/observation, laws/facts, and analysis by induction. This theoretical 

perspective asserts that:  

the world exists independently of our knowledge of it, reality has an independent existence (it 
exists independently of human beings and their perceptions), and that it impacts directly upon 
the human mind without any reflection on the part of the human knower.(97 p36)  

Scientific realism differs from positivism in that its conception of reality also consists of both 

observable elements and the unobservable. Its proponents argue that “unobservable elements 

of social life, such as structural relations between social phenomena, are crucial to an 

understanding and explanation of what goes on in the world.”(97 p36) There are therefore 

“knowable, mind-independent facts, objects, or properties that cannot be directly observed but 

which are, nonetheless, real.”(97 p36) We know they exist, despite being 

unobservable/immeasurable, because we can observe their consequences (for example, 

institutional or ideological power, or implicit cultural understanding).  

Scientific realism is concerned with discovering causal mechanisms that bring about certain 

social outcomes, and with developing empirically justified theories and hypotheses about 

causal mechanisms.(97)  It implies that one can accept as ‘true’ the theory or hypothesis that 

offers the best explanation, from among those that have been advanced to explain a 

phenomenon, and this is done by abduction, or inference.(97) It starts with a hunch or 

hypothesis, which is then affirmed through induction or deduction (and can employ both 

observable and unobservable phenomena). Such ‘truth’ is provisional, however; there is an 

understanding that new evidence may later undermine the findings, and therefore this 

knowledge is fallible.  
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Critical realism rejects the view that the external world is as it is perceived, as perception is 

merely a function of the human mind. Rather, it holds that one may acquire knowledge about 

this external reality by critically reflecting on perception.(97) In this way it is slightly more 

interpretivist than scientific realism. According to Bunge (1996),  

the critical realist acknowledges that perception is limited and can be deceptive, and that 
complete, exact truth is hard to come by ... [S]He admits that the way we perceive things 
depends in part upon our beliefs and expectations. This inclines [him/her] to adopt a critical or 
skeptical attitude: [s]he is a fallibilist. [S]He also realizes that perception must be corrected and 
supplemented by conception—that is, the construction of concepts, hypotheses, and theories 
referring to imperceptible things such as social networks and nations. In short, the critical 
realist holds that we explore reality and account for it by using our own ideas.(98 p355) 

Critical realism therefore has realist ontological assumptions (i.e. that an objective reality 

exists); this reality consists of things that can be observed, as well as things that cannot be 

observed. The epistemological assumptions of critical realism are subjectivist/interpretivist 

(i.e. our perception of reality is not objective). Similarly to scientific realism, critical realism 

features epistemological scepticism, and fallibilism: what can be known includes both the 

observable and the unobservable, and can be undermined by new evidence. 

A critical realist perspective is appropriate for this research because TIA constraints on policy 

space ultimately stem from observable and unobservable manifestations of power. For 

example, we are dealing with international agreements and laws that have been granted formal 

authority over domestic political processes, but which are ultimately ideological constructs. 

They were established by those in power at the time, and their interpretation—which relies 

upon human perception—further codifies specific meanings through precedent (although 

decisions in international trade and investment law do not operate on the basis of precedent, 

previous decisions are considered and have a normative effect on future interpretations).  

Normative or Empirical theory 

A final important facet of critical realism is its view of normative versus empirical theory. 

Empirical theory refers to ‘how things are’ in reality, whereas normative theory is concerned 

with how things ‘should be.’ A major debate regarding the distinction between the two is 

whether values can be separated from facts. A critical researcher may argue that all research is 

inherently normative, as it is imbued with the researcher’s own values.  

Kuhn (1962) has argued that there is no theory-independent view of the world, but rather it 

appears to us in the context of theories we already hold.(99)  As academics, we tend to operate 
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within established paradigms of what is accepted to be true, the questions we think should be 

asked, and how they should be answered, which are essentially a type of ideology. Kuhn 

challenged the notion of any science as being objective, and challenged the distinction between 

social science and ideology.(99) Critical realist research is, however, explicitly normative, in 

that it questions the status quo and seeks social change (and herein lies its association with 

social justice).(97) 

In a more extreme view, Jervis (2002) observed that “one can do a good job predicting what a 

study will find by knowing the preferences of the scholars who undertook it.”(100 p188)  But 

does this denigrate the value of social research? On this topic I agree with Weber, who argued 

that:  

“1) there is a distinction between facts and values: questions of value are independent of or 
separable from questions of fact; but that it nevertheless remains the case that 2) value-
neutrality is not possible in the social sciences; however, despite this, 3) we must strive for 
value-neutral social science.”(97 p55)   

According to Weber, the first step toward value-neutrality in social science is to be aware of 

what one’s value position is.  

2.1.3 Reflexivity/positionality 

It follows from the discussion above that one’s positionality (i.e. value position) in terms of 

their beliefs, political stance, and membership within different social groups (e.g. age, gender, 

sexual orientation, race, class, socioeconomic status, educational background) affects the entire 

research process, from the way they experience and perceive the world and the questions they 

ask, to the way they collect data, to the way they interpret findings. Moreover, one’s 

positionality affects the research process through the relationship between researcher and 

participants, including what information is disclosed, and how.(101) While a critical realist 

researcher will not claim to have ‘uncovered’ an objective or infallible ‘truth’, the inclusion of 

multiple perspectives and an understanding of how one’s own identity and perspective shapes 

the inquiry can lead to contextualized knowledge that is practically applicable.  

Good qualitative research, according to Hesse-Biber (2012), therefore involves a process of 

reflexivity,  

whereby researchers recognize, examine, and understand how their social background, location, 
and assumptions affect their research practice… paying attention to the specific ways in which 
one’s own agendas impact the research at all points in the research process.(102 p338)  
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This is especially promoted within critical, intersectional feminist, postcolonial and other 

research traditions that emphasize the importance of diversity in experience and recognition of 

the power dynamics inherent in research. In this section, I explore certain aspects of my 

positionality that undoubtedly shaped this thesis. 

I am a White Canadian middle-class woman and, though I identify as an atheist, was raised 

under Christian Protestant values including a sense of social responsibility and belief in 

democracy, human rights, and equality. I also identify as an intersectional feminist, political 

leftist/progressive, and am committed to transnational social justice. I believe that people are 

“basically a product of the material conditions and social relations which dominate their 

life.”(97 p65) Therefore, the way I see social change happening is through altering the material 

environments that shape human thought and action. I carry out research that examines how 

public health (nutrition) interacts with global trade and investment because, ultimately, this is 

an issue that I deem important based on my personal values.  

Given my moral and political leaning, I am inclined to be critical of globalisation of the food 

system and its purported benefits to society at large. I am, however, not strictly opposed to the 

liberalisation of global trade and investment; I simply believe in making trade and investment 

benefit society and the environment over private/corporate interests, and for such benefits to 

be equitably distributed globally. My perspective means I will likely seek out and highlight the 

failures of the neoliberal system in delivering accessible and affordable healthy food for all. In 

conducting this study, it was important that I maintain an open mind to the other developmental 

benefits generated by more liberalised international trade and investment, engaging in and 

questioning traditional leftist viewpoints as part of a critical realist approach. 

In addition, I value health highly; I prioritise access to health and to the social and 

environmental determinants of health, including clean water and healthy food, in my 

worldview.  For example, it concerns me that often healthy and nutritious food is more 

expensive and/or inconvenient to consume than highly processed, nutritionally poor products. 

I make an assumption that healthy food is preferable to all, and that financial incentives should 

be skewed in favour of purchasing healthier products. This may not be the case for all 

consumers, depending on their value systems.  

A related key assumption is that the food environment policies I explore here are indeed what 

is ‘best’ for global consumers and for governments. The view that consumers (especially those 

who are underprivileged) are at a disadvantage and that policy must rectify market failures to 
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help them make the ‘healthy choice’ has been criticised for being paternalistic. It implies that 

consumers are not able to make responsible educated choices for themselves and for their 

families. However, from a social justice and emancipative perspective, I believe that the power 

of marketing (especially to children) and fiscal incentives (especially to those of limited 

resources), combined with the addictiveness of highly processed foods and beverages,  supports 

the argument for regulation. And in economic terms, research shows that such NCD prevention 

food policies are cost-saving for government health systems and privately paying individuals 

in the long run, due to the high costs of treatment and prolonged duration of dietary chronic 

diseases.  

Finally, what is ‘healthy food’? There is no one right way to eat, and what is considered a 

healthy diet tends to vary historically, geographically, and culturally. It is easy to fall into 

prescriptive patterns of promoting certain consumption habits over others, which is likely to be 

biased by the context of one’s own upbringing. This type of research must stay open to and be 

respectful of different bodies’ dietary needs, while at the same time acknowledging and 

addressing the mounting evidence showing the health risks of increased consumption of foods 

high in salt, fats, and sugar, along with the increasing consolidation of economic power within 

the global food system.  

The above discussion highlights the need for constant reflexivity throughout the research 

process—both to maintain quality of research produced and for ethical considerations. I 

struggle with the idea of being a middle-class-white-lady-who-knows-best, especially working 

in the field of global health and improving food environments in LMICs. However, this need 

not impede the production of high quality and much needed research. In this study, it was 

important that I constantly examine and question my assumptions, and interrogate how my 

background and beliefs affect my research questions, my reading of documents (including legal 

texts), interaction with participants, analysis of results, and the potential interpreted meanings 

of how I present said results. I did this by regularly discussing my ideas, findings and 

interpretations with mentors, including my supervisory team, throughout the research process. 

In acknowledging the lens through which I conducted this research, I also endeavoured to be 

more receptive to different perspectives, and to question the established modes of thinking 

within my field of public health nutrition. For instance, I have engaged in critiques of the 

sampled nutrition policies as well as of the international trade and investment regime. This 

practice of reflexivity should not be considered a step in research, but rather a constant iterative 

process.  
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2.2 Translational theory: theoretical and analytical frameworks 

2.2.1 Political economy analysis 

The multi-sectoral nature of food supply governance issues (including trade, investment, 

distribution, agriculture, food processing, and finance) means that research on nutrition policy 

should consider a political economy perspective.(103–105) It is with this lens that I conducted 

the literature review and vignette interviews to investigate my research questions. Political 

economy is concerned with how power and resources are distributed and contested in different 

contexts, and the implications for outcomes (e.g. in relation to development, health, and social 

justice). Political economy analysis looks beneath formal structures to reveal the interests, 

incentives and institutions that enable or constrain change.  

Lukes (1974/2005) describes three dimensions of power, which have been further elaborated 

by Gaventa (2003): 

• Decision making / formal authority (most visible).(106) This involves direct, empirically 

observable, openly-contested public issues.(107) 

• Design of institutions and ‘rules of the game’ that operate systematically and consistently 

to the benefit of certain interests (persons, groups) at the expense of others.(106) This is 

also referred to as ‘mobilisation of bias’ present in institutions.(107)  

• Ideological (invisible) influence, whose role is suppressing latent conflicts within 

society.(106) This may, for example, keep certain policy issues off the agenda, or 

influence expectations, so that inequities become non-issues.(107) 

To understand the impact of regional or global drivers on domestic change processes, a political 

economy analysis takes into account factors such as: regional economic and political 

arrangements, relations and/or conflict with neighbouring countries, licit and illicit trade in 

high value commodities, the role of donors, particularly in aid-dependent contexts, and the 

drivers of good governance (including the media, international human rights norms, and multi-

stakeholder initiatives.(108) 

2.2.2 Theories of TIA constraints to policy space 

In terms of a theoretical framework for how TIAs may constrain policy space outcomes for 

nutrition, I applied Fidler, Aginam and Correa’s (2006) three mechanisms through which trade 
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agreements could encroach on policy space, from their legal review of the GATS from a health 

policy perspective.(109) These are: substantive constriction (direct limits on the range of policy 

instruments available to governments), procedural constriction (the process of policymaking is 

limited or influenced), and structural constriction (a shift from public to private provision of 

goods and services such that the economic and regulatory power of private sector actors is 

expanded).(109) This framework has subsequently been applied by Baker et al. (2014) and 

Hawkes (2015) in describing the nature of the threats trade and investment liberalisation pose 

for governance in nutrition and NCD prevention.(44,110) A few examples help to illustrate 

these types of policy space constriction in the context of food environment regulations:  

Substantive constriction: There are certain policies that simply cannot be pursued, for 

example an increase in tariffs beyond agreed rates, or import bans of goods where there are 

domestic ‘like’ products. Such constriction was seen when a ban on turkey tails in Samoa had 

to be lifted when the country acceded to the WTO in 2011.(79)  

Procedural constriction: This occurs when the process of policymaking is limited or 

influenced. Front-of-pack nutrition labelling regulations for unhealthy food products is an 

example of a public health nutrition measure for which Member states have raised STCs in the 

WTO’s TBT Committee, prompting the Member states behind the regulations to provide 

clarification, additional supporting evidence, or further justification.(69,81) This process has 

the potential to delay policy implementation, or lead to modification, compromise or 

abandonment of proposed regulations.(87) Domestic policy processes in the name of ‘good 

regulatory practice’ such as RIAs are another avenue for TIAs to influence the early stages of 

policy development. For example, Van Harten and Scott (2016) observed that certain Canadian 

environmental protection policy proposals did not make it through the internal government 

vetting process to the notification stage, or even to full assessment stage, due to an advisor’s 

perceived conflict with trade agendas.(61) Such processes are an entry point for lobbying, in 

which industry and adjacent-industry lobbyists are likely to confront government with 

arguments related to a threat of litigation, a ‘slippery slope’, and risk to reputation.(62) Whereas 

the risk of being found violating trade commitments can involve sanctions, investment 

arbitration cases have the potential to be much more costly. The average cost of arbitration 

alone has been estimated to be more than US$8 million per party, with most of this consisting 

of legal fees.(111) Depending on the outcome, a cost of compensation for damages to the 

investor may also apply, which can be sizeable and have the potential to consume a country’s 

health budget.(112) Other costs of pursuing a policy with potential for challenge may include 
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reputational risk, expenditure of political capital, and the opportunity cost of diversion of 

efforts/human resources and budgets in order to confront or avoid a challenge.(61) Even in the 

absence of a legal threat, the uncertainty surrounding nutrition interventions’ conflict with TIAs 

may result in ‘regulatory chill.’ 

Structural constriction:  From a general public health perspective, a shift from public to 

private provision of goods and services could refer to the privatisation of health care or health 

insurance. However, in the context of food environments, this is not a shift we would expect to 

see, aside from possibly in the procurement of food and beverage services in institutional 

settings. Even then, these tend to be small contracts that do not fall under the scope of 

procurement commitments in TIAs. For the purpose of this study, this definition of structural 

policy space constriction was not deemed particularly relevant.   

2.3 Research methods 

Returning to Horkheimer’s definition of critical research, in light of the aim of this thesis: this 

meant explaining the constraints for global nutrition policy space with respect to the existing 

international trade and investment regime, identifying the actors (and institutions) to remedy 

the situation, and providing normative criticism and achievable practical goals for social 

transformation.  

Following a process of ‘retroduction,’ this implied moving back and forth between theory 

building and testing through observation, to arrive at a best-possible model. The steps in the 

research process included a realist review of global evidence, vignette-style key informant 

interviews, and stakeholder analysis. These stages were carried out applying a political 

economy analysis lens, with an eye for social justice/change through the preservation of 

nutrition policy space. 

2.3.1 Realist review 

Given the knowledge gaps identified in Chapter 1, my first line of inquiry was to collect global 

experience pertaining to how TIAs have been found to impact policy space for regulating 

unhealthy foods and beverages, and specifically what aspects of TIAs are relevant to 

governments’ policy space for priority food environment interventions. A realist review of case 

law and scientific literature on policy space served as a preliminary method for understanding 
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the complexity of nutrition policy space for interventions to regulate unhealthy foods and 

beverages in different contexts and in the presence of different TIAs.  

Realist review, an approach based on realism as a philosophy of science, is designed for 

complex social policy interventions or programmes.(113) Complexity, here, refers to the 

understanding that cause-and-effect is rarely simple, and an intervention may have different 

outcomes in different contexts, through different mechanisms. In this sense, realist review 

seeks to answer  questions of “what works for whom in what circumstances, in what respects 

and how?” in reference to social interventions or phenomena.(114 p3) In contrast to a 

systematic review, which “attempts to collate all empirical evidence that fits pre-specified 

eligibility criteria in order to answer a specific research question,”(115) realist review is theory-

driven and interpretive, is more iterative in its approach, and pays particular attention to 

contexts, mechanisms, and outcomes (which makes it more methodologically 

challenging).(116) Realist review is particularly appropriate for this inquiry as policy space has 

been described as a ‘moving target’ that depends on many dynamic factors including the 

policies themselves, the terms of applicable agreements, the conditions surrounding foreign 

investment, and other domestic contextual factors.(82) 

This realist review examined the mechanisms through which policy space has been affected by 

TIAs in different contexts, through experiences in regulation of unhealthy foods and non-

alcoholic beverages. The process served to begin identifying which factors are important to 

include in a framework examining policy space for food environment regulation with respect 

to trade and investment.  

The review focused on published evidence and interpretations of the relevance of existing TIA 

rules to a sample of priority food policy domains. For consistency with contemporary global 

research on regulating food environments, I selected those being promoted and studied by the 

International Network for Food and Obesity/non-communicable Diseases Research, 

Monitoring and Action Support (INFORMAS),(21) and monitored in the World Cancer 

Research Fund’s NOURISHING database.(34) These include fiscal policy, front-of-pack 
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nutrition labelling, food standards relating to nutrient composition, public procurement2, and 

restrictions on marketing and advertising to children.  

A detailed description of the realist review protocol and research process has been provided in 

Chapter 3. The process of realist review progresses systematically through 5 steps: initial 

scoping of the literature for conceptual framework development; search for relevant empirical 

literature; study selection and appraisal; data extraction; and analysis, synthesis, and framework 

revision.(117) The analysis is therefore inherently retroductive, moving constantly between 

theory development and theory testing, and finally to theory revision. Realist review also 

includes multiple sources of data, in recognition that not all causal factors are easily 

‘observable.’  

In short, I created a preliminary conceptual framework based on Fidler et al.’s (2006) 

framework of the influence of TIAs on policy space, as well as a selection of literature that 

provided theoretical scaffolding. I then systematically collected peer-reviewed articles and 

reputable grey literature sources that studied the relationship between TIAs and policy space 

for the above-mentioned policy areas, focusing on literature published in the last two decades 

(1997-2019), continuing the search until theoretical saturation was reached.(117) In addition, 

I gathered documentation of trade and investment disputes involving the nutrition policies of 

interest, as well as any relevant discussions in trade forums, from institutional databases. I 

extracted data from the literature and institutional databases—including the associated 

contexts, mechanisms and outcomes—comparing, adding to, and amending my preliminary 

conceptual framework. I ended up with a more detailed conceptual framework, which I then 

proceeded to test in the next research phase through policy scenario ‘vignettes.’ 

2.3.2 Scenario analysis through vignettes 

In light of my aim to determine the nature of the impact that TIAs have on constraining the 

policy space for food environment regulation, and what can be done to preserve this policy 

space, my next objective was to conduct a close examination of the roles of policy design and 

context within the mechanisms of policy space constraint, through perceptions of expert 

 
 

2 It was anticipated that the area of public procurement would yield little evidence, as it is not widely 
applied and therefore largely untested; there are no known international trade- or investment-related 
challenges to food procurement policies as yet.  
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informants. Again, due to the complexity of assessing policy space with respect to dynamic 

contextual factors and variable policy formulations, a method was needed that was flexible to 

conditions of uncertainty, human choice and complexity. I therefore drew upon the concept of 

scenario analysis which explores implications of plausible alternative futures “in a creative, 

rigorous and policy-relevant manner” that reflects a normative dimension and incorporates 

different perspectives.(118 p138) The use of quantitative and/or qualitative ‘scenarios’ for 

systematic framing of uncertain possibilities has been applied in political strategy,(119) 

business research,(120–124) environmental studies,(125,126) sustainability science,(118) and 

food systems analysis.(127) Qualitative scenario analysis in particular gives voice to the 

important intangible factors shaping decision making such as values, behaviours and 

institutional structures, providing a broader perspective than is possible from quantitative 

modelling alone.(118) As described by Swart, Raskin and Robinson (2004), “normative 

scenarios represent organized attempts at evaluating the feasibility and consequences of trying 

to achieve certain desired outcomes or avoid the risks of undesirable ones.”(118 p141)  Modern 

scenario analysis includes “participatory and problem-oriented approaches, which can help to 

organise scientific insight into an integrated framework, gauge emerging risks, and challenge 

the imagination.”(118 p141) 

The next phase of this research study therefore involved a series of one-on-one expert 

stakeholder interviews examining in depth the range of potential interactions with TIAs for 

various different policy scenarios, for a selection of policy instruments. I opted to focus these 

interviews on the policy areas of front-of-pack (FOP) labelling, restriction of marketing to 

children, and nutrient composition regulation, based on the potential for TIA-related challenges 

I identified in the realist review. Scenarios reflected changing policy settings, i.e. the adjustable 

specifications of a policy instrument, the modification of which can range from incremental 

shifts in policy to more radical transformations.(128) Settings can include degrees of 

compulsion (i.e. voluntary or mandatory), inclusion/coverage (i.e. products or services within 

remit), burden, rates, schedules, et cetera. This analysis of policy scenarios was carried out 

through a qualitative ‘vignette’ exercise.  

Vignettes are short “stories about individuals, situations and structures which can make 

reference to important points in the study of perceptions, beliefs and attitudes,” and therefore 

an appropriate methodological tool for scenario analysis.(129 p381) The researcher constructs 

a set of variations to each vignette that unfold in stages, based on changing key variables (in 

this case, policy settings). Typically, after sharing each story or scenario with participants, the 
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researcher asks them to respond to questions based on what they would do in this particular 

situation, or how they think a third party would respond.(129) By repeating this exercise for 

the set of scenarios and carrying out with different participants, the qualitative vignette method 

seeks to explore factors relating to decision making, actions and consequences in complex 

situations.  

Although not a pervasive method in qualitative social research, there are many benefits to using 

the vignette technique. Importantly, it collects multiple perspectives on the potential outcomes 

of different courses of action, and also captures “how meanings, beliefs, judgements and 

actions are situationally positioned.”(130) Moreover, it offers the possibility of looking at how 

situations change over time; for example, “how decisions taken at one point structure or 

constrain future choices, or the ways in which reciprocal obligations are built up over 

time.”(131 p111) By soliciting judgements based on a hypothetical situation, it also 

depersonalizes the scenario and can allow for freer exploration of topics that may be sensitive, 

contentious or controversial.(130–133) Vignettes serve as a starting point for a conversation. 

They provide balance between flexibility and structure, as the scenarios can be structured by 

the researcher based on preconceived theory, but followed by semi-structured or open-ended 

questions to further explore participants’ views.(133) Vignettes also allow for simultaneous 

consideration of ideal and real worlds.(134) While scenarios should have sufficient detail to be 

concrete, realistic and believable, having some vagueness can be a strength; this forces 

participants to interpret scenarios in their own way, which can elicit new factors.(130,131,135) 

In the field of public health nutrition, qualitative vignettes have been used to explore  moral 

reasoning and policy debate surrounding the issue of food advertising to children in 

Canada,(134) and the promotion of unhealthy foods and beverages to children in 

Australia.(133) In the legal field, vignettes have been used in research to simulate the outcome 

of court proceedings.(136) This method is particularly appropriate for exploring the complex 

interplay of TIAs and policy settings in specific contexts, especially given that the interaction 

of nutrition policy with TIA rules is inherently interpretive. It captures the nuance of constraints 

on policy space, in which policy settings are highly variable, as are the TIAs.  

For the three selected policy areas/instruments (FOP labelling, marketing restrictions, and 

nutrient composition regulation), I developed a policy scenario ‘vignette’ in consultation with 

my supervisory panel of public health and trade and investment law experts. These were 

designed to represent relevant priority actions in each food environment policy domain for a 

hypothetical middle-income country. I opted to focus on middle-income country applications 
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specifically based on three assumptions. First, they are likely to be receiving high levels of FDI 

and market penetration of foreign food and beverages. Second, they are likely to be more open 

to trade and investment than their low-income country counterparts (e.g. Member to more 

TIAs, with ensuing commitments). Finally, they are likely to have experienced a more 

advanced nutrition transition than low-income countries, which may place obesity and NCD 

prevention on the political agenda. Essentially, I have focused on middle-income countries as 

a marker of what is to come for low-income countries, if current trends continue.  

Each structured vignette was designed to shift incrementally, by changing a mix of policy 

settings, based on the variables that were hypothesised to influence regulatory space for the 

given policy according to the literature (Table 2-1).  

Table 2-1. Policy scenario variations for labelling, marketing restriction, and nutrient 

composition regulations 

Scenarios 
 

FOP Labelling Marketing restrictions Nutrient composition 

0.0  
Baseline 

Voluntary Guideline 
Daily Amount 
thumbnails 

Mandatory ban of 
television advertising 
using persuasive 
techniques during 
children’s programming 

Quasi-regulatory reformulation of 
targeted nutrients  

1.0 1.1 Degree of 
compulsion: 
mandatory (after 
voluntary) 

1.0 Content restricted: 
persuasive vs all 
unhealthy food advertising 

Nutrient: sodium 
Degree of compulsion: mandatory 
Products within remit: 
1.1 Select food categories 

1.2 Degree of 
compulsion: 
mandatory (skip 
voluntary) 

1.2 Broad reduction 

1.3 Exemptions (e.g. for 
traditional foods) 
Degree of compulsion:  
1.4 Skip voluntary 

2.0 2.1 Format: 
interpretive 

2.0 Definition: time of day, 
peak viewing times 

Venue: out-of-home meals 
2.1 chains (>20 outlets) 

2.2 Format: size 
increase 

2.2 all food service including 
informal sector 

2.3 Format: 
warnings 

3.0 3.0 Nutrient profile: 
national vs regional 
or international 

3.0 Target audience: 
children under 12 vs 
under 18 

3.0 Nutrient: Trans-fatty acids 

4.0 4.0 Due process: no 
consultation of 
industry 

4.1 Medium: include non-
broadcast 

4.0 Nutrient: Trans fats 

4.2 Medium: all marketing 

5.0 5.1 Implementation: 
short time frame 

5.0 Targeted commodity: 
include Brands 

5.0 Nutrient: Sugar 

5.2 Implementation: 
no stickers 

6.0 6.0 Evidence: 
international vs local 

6.0 Evidence: 
international vs local 

6.0 Evidence: international vs 
local 
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For each variation to the policy scenario, I asked participants four Guiding Questions related 

to their perception of potential outcomes or consequences within the TIA regime: 

1. Which types of agreements and associated chapters and principles do you think would 

apply in this situation? 

2. Do you see any potential legal issues arising from this policy in international trade 

and/or investment law? What are the potential challenges or threats, in relation to TIAs, 

that could conflict with this proposed policy’s implementation at the national level? 

3. Are there any potential supportive factors in relation to international trade and/or 

investment law that could preserve or increase the policy space for this policy 

initiative? 

4. What would need to change in order to reduce the likelihood of challenge to this new 

regulation under TIAs? 

Based on these structured vignettes, I carried out semi structured interviews with informed 

stakeholders internationally of approximately 60 minutes, to determine at what point and to 

what extent the selected policy scenarios aiming to improve food environments could come 

into conflict with provisions in existing trade and investment agreements.  The results for each 

policy area are presented in Chapters 4-6.  

Participants included experts in international trade and investment law, public health 

researchers, government bureaucrats working in public health and trade policy, and 

representatives from inter-governmental organisations concerned with global health, nutrition, 

and trade and investment. I made the decision not to include stakeholders from the food and 

beverage industry for four reasons: first, it was unlikely that they would have sufficient public 

health nutrition policy-specific knowledge to engage in the scenarios; second, there was a high 

risk of commercial conflict of interest, or at least not obtaining fully honest responses; third, in 

part due to my positionality as a public health nutrition researcher and in part because this was 

a global study, I believed the feasibility of getting multinational food and beverage corporation 

representatives to speak to me would be low; finally, the perspectives and tactics of food and 

beverage TNCs (as well as alcohol and tobacco companies) in terms of their trade- and 

investment-related arguments against regulation are already well documented, for example in 

WTO TBT Committee discussions and other publicly available documents.(137) 

After going through each variant of the policy scenario with the participant, I asked them to 

discuss their perception of challenges, threats or opportunities with regards to trade and 
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investment law for that particular situation (i.e. the four Guiding Questions), repeating this 

process through each variation. Through discussion of the various policy settings, the 

interviews also endeavoured to define the perceived potential legal risk of each policy option 

(with respect to TIAs) in the given context, as well as what would need to change in order to 

reduce the potential legal tension with international trade and investment commitments. The 

same vignettes and variations were presented to each participant, allowing for comparison of 

responses between participants for a given policy action. This analysis was carried out for a 

hypothetical country context, incorporating discussions of how different contextual factors 

might influence policy space outcomes.  

I recruited 22 participants, who were selected by purposive sampling, and snowballing. Having 

approached stakeholders from international inter-governmental organisations (IGOs) and non-

government organisations (NGOs), trade/investment economists and trade/investment lawyers 

working in academia, public health academics studying trade and nutrition, and other 

stakeholders who are knowledgeable about food environment policies that have been 

challenged, my final interview sample included a mix of experts with disciplinary and 

geographical diversity (Table 2-2). Rather than aiming for theoretical saturation, I recruited 

until I had approached every known expert in the relevant fields. Two of the interviews were 

carried out as initial pilots (1 for labelling and 1 for nutrient limits) with experts in the 

interaction of TIAs with these policy areas, with the purpose of testing and refining the 

vignettes. This input resulted in very minor changes to the scenario questions. Although these 

were pilots (and with consent from these participants), I retained the data from those scenarios 

that were kept throughout the rest of the interviews, as part of the analysis, because the 

knowledge contributed by these experts was still highly valuable to the study, and there were 

so few experts working in this area. The main limitation to this was two of the 22 interviews 

contained slightly less useable data. Eleven invitations to interview were declined (1) or did 

not receive a response (10).  

Table 2-2. Interview participant characteristics 

Participant characteristics (N=22) 
Policy area Geographic region  Sector Discipline 
Labelling (9)  
Marketing (9) 
Nutrient composition 
(4) 

Australasia (9) 
Latin America & 
Caribbean (7) 
Europe & UK (3) 
North America (2) 
Sub-Saharan Africa 
(1) 

NGO (10) 
Academic (16) 
Public sector (2) 
Private sector (1) 
IGO (1) 

Trade law (12) 
Investment law (7) 
Public health nutrition 
(8) 
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These participants’ responses have been anonymised with the labels (P1)-(P22). I held the 

interviews over Skype or Zoom (with written vignettes sent in advance), or in person when 

possible.  

2.3.3 Stakeholder analysis 

Finally, I drew on methods for stakeholder analysis to further analyse the data collected in the 

22 vignette interviews and the documentary data from the realist review. The objective was to 

determine the roles and interests of actors and institutions that factor into food environment 

policy space, and the ways in which they exert influence. Drawing upon Varvasovsky & 

Brugha (2000), I conducted a thematic analysis of the realist review data and interview 

transcripts to describe and categorise the interests of different actors and institutions that factor 

into trade- or investment-related nutrition policy space, the terms of their involvement and the 

ways in which they exert influence in global trade policy, with reference to national policy 

making processes.(138) My analysis was underpinned by Sabatier’s (1998) Advocacy 

Coalition Framework (ACF), which conceptualises coalitions of actors, brought together by 

shared beliefs, as being influential in shaping policy outcomes for a given policy 

subsystem,(139–141) which in this case I defined as the food environment regulation policy 

sphere. This framework is particularly relevant because the issue of TIAs constraining nutrition 

policy space is complex, international and intersectoral, with evidently competing key beliefs 

and interests between sectors as well as unequal distribution of resources between them. There 

is a growing body of research applying the ACF to nutrition policy change questions in global 

contexts, noting tensions between public health/nutrition coalitions, industry/economic 

coalitions, and in some cases food security coalitions.(142–146) In addition, the ACF ties in 

with a new institutional perspective on policy making, theories of agenda setting, and theories 

of power. 

Using all of the data previously uploaded to NVivo,(147) I systematically re-coded each of the 

interviews and literature review sources according to themes in line with the ACF:  

• Stakeholders/actors who influence nutrition policy space 

• Interests of the different actors 

• Beliefs of the different actors 
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• Resources, strategies and activities used to influence nutrition policy space (i.e. how do 

they use the TIA mechanisms at hand) 

• Relationships between actors 

The methods used for this final phase of the study are described in detail in Chapter 7.  

2.3.4 Data analysis 

Critical realist analysis involves a process of ‘retroduction’: an iterative process, moving 

between induction and deduction. A general inductive approach seeks to condense raw textual 

data into a brief, summary format, establish clear links between an evaluation or research 

objective and the summary findings derived from the raw data, and develop a framework of 

the underlying structure of experiences or processes that are evident in the data.(148) Induction 

begins with the gathering of ‘specific observations and measures’, followed by the 

‘identification of patterns and regularities and to the formulation of conclusions or theories.’ It 

is carried out through multiple readings, interpretation and coding of data into categories and 

themes. While the approach provides a simple and straightforward method for deriving findings 

in the context of focused research questions,(148) induction has been associated with classical 

positivism wherein “knowledge is arrived at through the gathering of facts that provide the 

basis for laws.”(149 p11) Deduction, on the other hand, moves from broader generalisations 

and theories to specific observations. One starts with theory or logical argument, then draws 

out the meaning or implications this has for explaining some particular case or phenomena.(97) 

Critical realist analysis ultimately involves a strategy of inference called ‘retroduction.’(150) 

Halperin and Heath (2012) describe this as a “process of continuous interaction between theory 

and observation,” of moving between induction and deduction.(97 p31) In practice, “the 

compiling of evidence (induction) leads the researcher to theory (deduction); and once a 

hypothesis is formed, the researcher brings it ‘backward’ for readjustment or redefinition.”(97 

p32) It is an “evolving, dynamic process of discovery and hypothesis formation.”(97 p32)  

Using NVivo software for data management of texts reviewed and the notes and transcripts 

from the qualitative vignette interviews, I analysed this data using a retroductive process 

(Figure 2-1). To inform my coding, I drew upon both theory (e.g. critical realism, realist review 

C-M-O framework, Fidler et al.’s framework of policy space constriction, and Lukes’ and 

Gaventa’s dimensions of power) and my own technical knowledge. 
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Figure 2-1. Steps followed in the research process 

I began by establishing a set of a priori codes for contexts, mechanisms, and outcomes, for the 

purpose of my realist review. These included: 

Contexts: country, domestic policy frameworks, economic relations, import/export profile, 

population nutrition profile, social-cultural factors, actors/institutions/networks. 

Mechanisms: Agreements/treaties, areas of international law (trade, investment, intellectual 

property, human rights), moderating factors, policy area, policy content, rules/principles 

invoked, soft/indirect threats 

Outcomes: challenge status (formal dispute initiated, concerns raised, no challenge), policy 

status (preserved, modified, compromised, delayed, abandoned), and type of constriction 

(substantive, procedural, structural, none)  

During analysis I expanded upon the categories of policy settings and actors/institutions to 

further explore questions related to policy design (policy settings) and agency (actors and 

institutions). For each of the established themes, I coded factors as I read them in the data. For 

example, under Actors/institutions/networks ‘types’, I coded: champions, civil society, Codex, 

government factors (e.g. political persuasion), government Ministries, industry presence and 

power, informal sector, media, public buy-in, religious groups, etc. I also developed additional 

reactive codes based on new themes I read from the data (Table 2-3). 

1 Google Scholar search

2 Preliminary conceptual framework

3 Realist review to add and adjust

4 Revised conceptual framework

5 Tested through scenarios, stakeholder analysis

6 Adjusted conceptual framework

7 Final conceptual framework
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Table 2-3. Codes used for text and interview data analysis 

Pre-determined codes Reactive codes 
Contexts country domestic industry presence / prominence / 

power, evidence available, national 
economic power, political will,  

domestic policy frameworks 

economic relations, 

import/export profile, 

population nutrition profile 

social-cultural factors 

Mechanisms Agreements/treaties indirect mechanisms, moderating factors 
(e.g. part of comprehensive policy 
package), other – issue framing (e.g. 
misleading to consumers, slippery slope), 
soft / non-trade / indirect threats, other (e.g. 
domestic) challenges 

areas of international law 
(trade, investment, intellectual 
property, human rights) 

rules/principles invoked 

Outcomes challenge status (formal 
dispute initiated, concerns 
raised, no challenge) 

Supportive factors: appeal to Human Rights 
/ Constitutional rights, clarity in definitions 
within agreements, Codex update to 
international standards, comprehensive 
policy, exceptions / preambles, international 
treaty e.g. Framework Convention, Nutrient 
Profile Models, objectives framed, optics, 
international precedent, types of evidence 

policy status (preserved, 
modified, compromised, 
delayed, abandoned) 

type of constriction 
(substantive, procedural, 
structural, none) 

Policy settings policy area (advertising 
/promotion, bans, fiscal 
policies, labelling, nutrient 
composition, procurement) 

tensions (Codex as ceiling vs floor, Good 
Regulatory Practice & industry consultation 
vs undue influence, harmonisation vs 
specificity) 

policy content (nutrient 
thresholds, mandatory vs 
voluntary, objectives, 
practicalities e.g. placement 
/size, products affected, 
scientific basis, time to 
implement, etc.) 
policy process (agenda setting, 
development, implementation 
and enforcement) 

Actors/ 
institutions/ 
networks 

types  

interests 

beliefs and values 

influence/ resources/ power 

relationships/ connections 

Other Common misconceptions, relevant case 
law, power and evidence production 

 

Finally, in the reflexive methodological tradition, I endeavoured to factor myself (i.e. my 

values) into the analysis at all stages. In addition to discussing my interpretations with my 

supervisory team, during each stage of data analysis I asked myself: ‘is there any other possible 
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interpretation of this? How might someone else interpret this?’ In particular, the iterative 

analytical approach involved continuously returning to previously coded data with a new 

perspective. 

This approach to data analysis provided rich contextualised findings with global policy 

relevance.  

2.4 Ethical considerations 

In addition to the obvious ethical considerations of informed consent, confidentiality, cultural 

sensitivity, and accuracy of interpretation/representation, perhaps the greatest ethical risk of 

this study is that any potential inflation or over-interpretation of the legal risk posed by the 

policies explored may in fact lead to greater regulatory chill if interpreted as such by 

policymakers. I did my best to mitigate this risk by gathering data from as many perspectives 

as possible, and maintaining a critical perspective while analysing the data collected. As 

uncertainty in itself is a contributor to regulatory chill, it was expected that the findings of this 

study would overall lead to positive policy space outcomes by reducing uncertainty.  

I obtained ethics approval from the University of Auckland for this study, including all 

interviews carried out within New Zealand and internationally (via teleconference). Several 

mechanisms were put in place to mitigate any potential harm to participants. I asked 

stakeholders questions that could be deemed politically sensitive, but these were based on 

hypothetical scenarios; this allowed participants to explore the questions more freely, and 

helped to reduce the pressure to provide politically or legally airtight responses. I also 

guaranteed participant confidentiality by removing any personal or organizational identifiers, 

to further reduce any reputational risk incurred by participating.  Finally, I employed member-

checking of transcripts to ensure that I accurately represented their statements, and gave 

participants the opportunity to retract any of their statements before they were included in 

analysis. The University of Auckland Human Participants Ethics Committee approved my 

submission on the 11th of December, 2017 for a period of three years [reference number 

020495].  
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3 Realist Review 

This chapter presents the realist review undertaken as the first phase of this study. Readers 

should note that the following text has been accepted for publication in the International Journal 

of Health Policy and Management’s (forthcoming) peer-reviewed special issue on the political 

economy of healthy and sustainable food systems. I was the lead author, with supervisors Anne 

Marie Thow and Boyd Swinburn as co-authors.  

3.1 Background 

The past 30 years has seen a sea change of economic globalisation and liberalisation, which 

has opened up markets and harmonised regulations following the highly constrained world of 

tariffs, national protections, and restricted trade for much of the 20th century. In this policy 

environment the food industry pursued a path of expansion in terms of the size and power of 

TNCs being concentrated to major companies, especially food manufacturers producing certain 

types of ultra-processed foods such as snack foods and carbonated beverages, and other 

products high in salt, fats, and sugars. The adverse health effects of consuming such products 

are well-known.(151–159) These companies and products penetrated LMICs in an 

unprecedented way,(45–47,160,161) coinciding with a dramatic increase in the prevalence of 

obesity and NCDs in all LMICs.(15,49,50,162,163) In high-income countries, some NCDs like 

cardiovascular disease have reduced, but others like obesity and diabetes have increased 

inexorably.(14,15) Malnutrition in all its forms is now by far the biggest contributor to lost 

disability-adjusted life years around the world.(13) 

Such trends have prompted recommendations from the WHO for regulatory actions to prevent 

diet-related NCDs, including measures addressing labelling, price, marketing and nutrient 

composition.(24,30,31) However, despite these being evidence-based, and globally agreed at 

the World Health Assembly, they are only sporadically implemented.(33) This regulatory 

‘failure to launch’, or policy inertia, is often attributed to industry opposition, instilling 

government reluctance and public quiescence.(13,18,164) Part of this policy inertia may be 

constriction of policy space from TIAs.(48,165) Policy space refers to “the freedom, scope, 

and mechanisms that governments have to choose, design, and implement public policies to 

fulfil their aims.”(52 p105) This concept therefore includes not only the ability or right of states 

to regulate, but also the range of content and restrictions that policies can cover, and the 
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processes through which policy can be chosen, designed, and implemented. WHO 

recommendations are not binding, but WTO and other free trade and investment agreements 

are, and have binding dispute settlement mechanisms. Commitments made under TIAs can 

thus constrain countries’ ability to regulate goods, services, intellectual property and 

investments to promote public interests (including public health and the environment) upstream 

from domestic policy processes.(36)  

The high-profile investment dispute launched by tobacco giant Philip Morris Asia against 

tobacco plain packaging policy in Australia (2011) demonstrates the high stakes governments 

face when developing health-related product regulations.(166) Although Australia successfully 

defended their regulation in international arbitration, it cost more than A$23 million (half of 

which was repaid by the claimant, leaving Australia A$12 million out-of-pocket),(167) and 

had a chilling effect on other countries following suit.(62) Faced with the risk of arbitration 

and settlement of a lost dispute, governments may abandon, alter, or fail to enforce certain 

policy proposals, even if made in good faith. Domestic regulatory vetting processes to mitigate 

such risks i.e. regulatory impact assessments (RIAs), mean that ‘regulatory chill’ can occur 

before policy is even developed.(60,61) 

Government policies are needed to drive the transition towards food systems that are better 

suited to 21st century challenges, including reducing the enormous health and economic burden 

of NCDs. This review is designed to foster policy learning globally, to understand the 

constraints to policymaking created by TIAs and to what extent they can be averted through 

strategic policy design.  

3.2 Methods 

We undertook a review of global evidence on how TIAs have or could affect policy space for 

a series of food environment interventions for preventing NCDs guided by the realist review 

method. As such, this paper identifies the ways in which TIAs influence the policy space for 

key nutrition policies that aim to prevent NCDs. A deeper understanding of the mechanisms 

through which this occurs, and under which conditions, could inform public health engagement 

with the economic policy sphere. The findings here may also apply to strategic regulation of 

food industries to combat climate change and other environmental damage, and for NCD 

prevention through regulation of other unhealthy commodities.  
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Realist review is a theory-driven, interpretive approach to the synthesis of evidence on an 

intervention to examine what works, for whom, under what circumstances, and in what 

respects(113) and has been used previously to examine complex nutrition policy 

questions.(168,169)  The approach is focussed on gathering and synthesising evidence of “the 

contextual (C) influences that are hypothesised to have triggered the relevant mechanism(s) 

(M) to generate the outcome(s) (O) of interest.”(170) In the present study, we consider the 

intervention to be a country’s membership in/acceding to TIAs; a complex and context-

sensitive intervention, because one could expect the same TIA to produce different outcomes 

in different country contexts and for specific policy proposals. In this study: 

• Contexts (C) relate to the governments (local, state or regional) seeking to implement 

policy.  

• Mechanisms (M) are causal forces or powers that contribute to a certain policy space 

outcome. This study examined any mechanism of action through which the ‘intervention’ 

of international trade and investment operates to influence policy space.  

• Outcomes (O) were conceptualised as the impact on specific policy, either proposed or 

already in effect, in terms of whether a proposed/implemented policy was preserved, 

modified, delayed, compromised or abandoned. 

In our analysis of the review findings, we drew on political economy analysis to examine how 

power and resources are distributed and contested in different contexts, and the implications 

for food environment policy outcomes. 

The stages of realist review follow a systematic process of 5 steps: initial scoping of the 

literature for conceptual framework development; search for relevant empirical literature; study 

selection and appraisal; data extraction; analysis and synthesis, and framework revision.(117) 

No major changes were made to the review process once initiated. 

3.2.1 Scoping the Literature 

Through a preliminary scoping of the literature related to international trade and investment, 

public health and NCD prevention, food environment regulation, and policy space, we 

identified eight foundational sources to develop an initial conceptual framework to guide the 

review (Figure 3-1).  
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Contexts: Voon et al. (2014) suggest that political and regulatory contexts affect the impact of 

TIAs on policy space, including: the state of evidence for need and effectiveness of proposed 

regulation; domestic policy and constitutional law; existing international (human rights, trade, 

and investment) treaty obligations; politico-economic ties, investment contracts, and 

import/export profiles.(90) We hypothesized relevant agent-related factors might include: the 

presence and power of food-related industries; political persuasion and risk-tolerance of 

government; or social/cultural characteristics of the population. 

Mechanisms: This section of the framework included any forces that influence regulatory 

freedoms and scope (of policy tools) substantively, procedurally and structurally (see section 

2.2.2).(109) Following Schram et al.’s (2018) conceptual framework for investigating the 

impacts of TIAs on NCD risk factors, we included regulatory coherence provisions, sanitary 

and phytosanitary standards (SPS) and technical barriers to trade (TBT), investment chapters, 

and government procurement provisions as having potential influence on domestic policy 

space and governance for NCD prevention.(88) We combined this with Kelsey’s (2012) outline 

of the legal issues underlying the various aspects of TIAs that may affect policy space for 

tobacco control in New Zealand: trade in goods; technical barriers to trade; intellectual property 

rights; investor promotion, protection and enforcement; trade in services; mutual recognition; 

transparency and regulatory coherence.(171) We added internal government policy process 

factors (e.g. policy criteria, regulatory vetting procedures such as RIAs, and bureaucratic 

hierarchy) from Kelsey (2017), as well as political/economic factors (e.g. political will, public 

support, lobbying, and financial capacity) from Schram et al. (2018) as potential contributors 

to regulatory chill.(62,87)  

Outcomes: Applying the definition of policy space from Koivusalo et al. (2010) described 

above,(52) we separated policy space outcomes into the types of policy space constriction 

described by Fidler et al. (2006): substantive constriction, procedural constriction, and 

structural constriction.(109) We noted the outcomes of constriction in terms of whether a 

proposed/implemented policy was preserved, modified, delayed, compromised or 

abandoned.(87) We considered regulatory chill a potential outcome, though with the caveat 

that this is difficult to observe empirically (i.e. hard to observe regulatory proposals that did 

not proceed).(61,62,87) We conceptualised more proximal outcomes as: whether concerns 

were raised to the relevant committees or governing bodies (e.g. specific trade concerns raised 

in the WTO TBT Committee) or formal disputes or arbitration undertaken. 
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Figure 3-1. Initial conceptual framework for Contexts, Mechanisms and Outcomes of 

TIA influences on policy space for food environment regulations, based on literature 

scoping 

3.2.2 Search Strategy 

The search for evidence included 5 academic databases covering various disciplines, 13 

institutional websites, and 4 dispute databases. For feasibility, the search was limited to sources 

specifically covering food and/or non-alcoholic beverages regulated for public health 

nutrition/NCD prevention. Iterative searches were performed to settle on the best possible 

combination of search terms for collecting relevant results. Evidence gathered from the 

academic and grey literature search described above was complemented with a purposive 

search of evidence within trade and investment dispute databases.  

3.2.3 Selection and Appraisal of Documents 

Progressive screening of the academic and grey literature began with reviewing the titles of the 

search results for relevance to our conceptual framework (Figure 3-1). Titles were screened by 

Garton, and were retained if they related to: 

• Nutrition policy in general, or any of the framework’s nutrition policy domains; and 

• International trade and investment in general, or at least one of the framework’s 

mechanisms of interest; and 
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• Policy space (or a related term) in general, or a specific framework policy outcome.  

Because of the high number of results, we reviewed only the first 500-600 citations generated 

by each database, at which point no more relevant titles appeared (Figure 3-2). The abstracts 

from this resulting list of retained titles were then reviewed for relevance and type of evidence, 

by Garton with Swinburn as a second reviewer (Table 3-1 provides detail of 

inclusion/exclusion criteria). Once a final list of abstracts was established by both reviewers, 

we assessed the rigour of each full source to determine final inclusion in the review, in 

accordance with Realist and Meta-narrative Evidence Syntheses: Evolving Standards 

guidelines.(117) We did not have to remove any sources from the final sample due to lack of 

rigour.  
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Figure 3-2. Document search, selection and appraisal flow diagram 

 

Records identified from literature search Results Titles screened
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Table 3-1. Databases and websites searched, search terms and inclusion/exclusion criteria 

Search Databases/Institutional Websites Search Terms Inclusion/Exclusion Criteria 
Academic 

Literature 

Scopus, PubMed, EBSCOhost Index to 

Legal Periodicals and Books, Westlaw 

International, HeinOnline 

trade OR investment 

- AND – 

food OR drink OR beverage OR 

diet 

- AND – 

policy OR “policy space” OR 

“regulatory space” OR 

“regulatory autonomy” OR 

“regulatory chill” OR concern 

OR dispute 

- AND – 

label* OR packag* OR warning 

OR tax OR ban OR marketing 

OR advertising OR promotion 

OR standard OR composition 

OR procurement 

Studies/reports were included if: 

Published after 1995 in English, in a peer-reviewed journal or by an 

official organisation or non-government organisation with a mandate 

to address public health or international trade; and 

Identified and described factors related to international trade, policy 

space, and at least one of the nutrition policy domains of interest 

(rather than questions of domestic regulatory authority); and 

Involved an empirical analysis using primary sources as data; for 

legal papers and reports, if either interpreted case law or legal 

provisions, or presented theoretical research on general concepts, 

problems and principles related to international trade and investment 

law, and its impact on nutrition policy. 

Studies were excluded if: 

Non-empirical (e.g. commentaries); or 

Focused on food safety and biosecurity, environmental or animal 

welfare concerns, fair trade, or other consumer preferences (e.g. 

organic, halal, wild/farmed, free range, genetically-modified 

organisms, country of origin, hormones); or 

Focused only on domestic policy space or jurisdictional constraints. 

Rigour – credibility and trustworthiness. Studies/reports retained if: 

Academic literature was peer-reviewed, authors appeared to have 

no conflict of interest, and producers of grey literature were 

reputable international organisations; and 

Clearly articulated study methods, and stated methods were 

deemed appropriate to fulfil study aims 

Grey 

Literature 

Codex Alimentarius, Food and Agriculture 

Organization of the United Nations (FAO), 

International Centre for Settlement of 

Investment Disputes (ICSID), International 

Centre for Trade and Sustainable 

Development, International Food Policy 

Research Institute, International Institute for 

Sustainable Development, Office of the 

United Nations High Commissioner for 

Human Rights, Office of the United States 

Trade Representative, United Nations 

Conference on Trade and Development 

(UNCTAD), World Cancer Research Fund 

International, World Health Organization 

(WHO), World Intellectual Property 

Organization, World Trade Organization 

(WTO) 

Dispute 

Databases 

WTO database of formal disputes Agricultural and food (109 

results); soft drinks (1 result) 

Cases were included if they: 

Had clear public health nutrition objectives in one of the policy areas 

of interest (fiscal policy, product bans, regulation of advertising and 

marketing, labelling, food composition standards, and procurement) 

 

WTO Technical Barriers to Trade (TBT) 

Specific Trade Concerns (STC) database3 

Food (90 results); beverage (41 

results)  

 

 
 

3 Note: the Sanitary and Phytosanitary (SPS) STC database was excluded because all existing concerns were related to food safety, not the policies of interest 

for this study. 
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Search Databases/Institutional Websites Search Terms Inclusion/Exclusion Criteria 
UNCTAD Investment Dispute Settlement 

Navigator 

By economic sectors: 

manufacture of food products 

(31); manufacture of beverage 

products (5); food and beverage 

service activities (1) 

Cases were excluded if they: 

Focused on food safety and biosecurity, environmental or animal 

welfare concerns, fair trade, or other consumer preferences (e.g. 

organic, halal, wild/farmed, free range, genetically-modified 

organisms, country of origin, hormones); or 

Had insufficient data and documentation. ICSID database Food enterprise-related cases 

(8); 0 relevant 
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For each of the trade and investment database sources, selection for inclusion involved first 

reviewing case titles for relevance to the aforementioned policy areas (Figure 3-2). For the 

titles retained, case summaries were read to include cases where the policies had clear public 

health nutrition objectives, and to exclude any cases related to food safety and biosecurity, 

environmental or animal welfare concerns, ‘fair trade,’ or other consumer preferences (Table 

3-1). A decision was made to exclude energy drinks because the issues in question were mainly 

about food safety.  Finally, inclusion was determined based on the availability and clarity of 

full case documentation such as arbitration meeting minutes and TBT Committee meeting 

minutes. For each retained case, all of the available documentation (e.g. Appellate Body 

reports, TBT Committee meeting minutes, and arbitration panel reports) were reviewed. 

3.2.4 Data Extraction 

Information was extracted from each study or case on: the country context, the agreement or 

treaty in question, the policy area(s) discussed, policy outcomes, and the mechanisms through 

which the policy was/was not/could be affected, paying particular attention to information that 

confirmed, refined, substantiated or refuted existing theories. The data analysis matrix in which 

we collected data was thus developed based on the provisional conceptual framework, and 

adapted/expanded throughout the data collection phase. We uploaded all documents to 

NVivo(147) for qualitative analysis involving the coding of C-M-O factors and key themes. 

Finally, we reviewed sources’ reference lists for potential additional literature to include.  

3.2.5 Analysis and Synthesis Processes 

We used NVivo(147) to sort and organise the data extracted from the papers in line with the 

C-M-O framework, and to record any key themes, factors or concepts identified through 

iterative reading of the literature relating to the development of theory from the provisional 

conceptual framework.  To begin, a set of codes was assigned for each of the C-M-O factors 

hypothesised in the initial provisional conceptual framework. For each text source, we recorded 

(as relevant): contexts (e.g. country, domestic policy characteristics, economic relations, 

import/export profile, and population nutrition profile, social-cultural factors), mechanisms 

(e.g. specific TIAs mentioned and rules/principles invoked), outcomes (challenge status, policy 

status, type of policy space constriction), policy-specific factors (e.g. type of policy tool, policy 

content factors, policy process factors), as well as any related theory or case law. While reading 

each source, we tagged the relevant text as it appeared, and also added new codes to this list 



Chapter 3 Realist Review 

49 

through iterative reading of the sources. Once each of the texts had been coded, we ran queries 

to assess the density of each factor/theme (how often it comes up in the data) and to ascertain 

the relationships between codes, and coding summaries for more in-depth reading to identify 

embedded patterns and sub-themes.  

3.3 Results and Analysis  

3.3.1 Document Characteristics 

We included 26 studies or reports, and 30 institutional case documents of formal 

trade/investment disputes or STCs raised in this review (Figure 3-2). Twelve studies and 30 

institutional records presented empirical evidence, from which we identified 13 cases in which 

TIA constraints on nutrition policy space could be observed (Table 3-2). Nutrition policy space 

constraints (O) were documented with respect to fiscal policies, product bans, nutrition 

labelling, and nutrient limit policies in 12 jurisdictions (C), via the following TIAs (M): the 

GATT, the WTO TBT, the North American Free Trade Agreement (NAFTA), and the 

European Community Treaty (EC Treaty). We observed significant policy space constraints 

(O) in 4 middle-income country contexts (C): Mexico (fiscal policy), Samoa, Thailand, and 

Indonesia. In 7 contexts (C: Denmark, Peru, Ecuador, Chile, Bolivia, Mexico (labelling), and 

South Korea), nutrition policies faced some initial resistance on the grounds of incompatibility 

with TIAs (M: the EC Treaty, and STCs raised under the WTO TBT), but were justified and 

preserved (O). STCs raised (M) against nutrition policies in Uruguay and Saudi Arabia (C) are 

ongoing.  

Fourteen studies in the remaining academic and grey literature are largely theoretical or 

speculative, based on in-depth prospective analysis of the text of the above and other existing 

agreements, including TRIPS,(172) WTO TBT,(83,84,89,173) GATT,(80,84,89) EC 

Treaty,(174) NAFTA,(77) Trans-Pacific Partnership Agreement (TPPA),(51,86,175) United 

States-Korea Free Trade Agreement (KORUS),(51) and trade agreements(78,85) and 

investment agreements(82,172) in general.
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Table 3-2. Identified cases involving potential TIA constraints on nutrition policy space 

Contexts Nutrition Policy  
(year proposed) 

Mechanisms: 
TIAs 

TIA Principles invoked Outcomes 

Ghana Standards on fat content 

of meat cuts (early 

1990s) 

n/a n/a No trade concerns identified. 

Policy successfully 

implemented.(176) 

Mexico Tax on soft drinks and 

other beverages 

sweetened with 

sweeteners other than 

cane sugar (imposed 

2002) 

WTO GATT (1 

dispute) 

NAFTA (3 

disputes) 

Discrimination (Art. III National Treatment) 

 

Indirect expropriation, fair and equitable treatment, 

national treatment, performance requirements 

Decided in favour of complainant.(65) 

Decided in favour of complainants, 

Compensation awarded.(66–68) 

Policy abandoned.(78,80,82) 

Denmark Ban on Trans-Fatty 

Acids (2% limit) (2003) 

EC Treaty Restriction on the free movement of goods within 

the EU (EC Treaty Art. 28 & Art. 30) 

EC took initial steps toward 

prosecution, but dropped case 

following Denmark’s presentation of 

evidence.(173,177) 

Policy preserved, implemented 2004. 

Thailand Front-of-pack traffic-light 

nutrition label and 

“children should take 

less” warning for snack 

foods (2006) 

WTO TBT Rationale, legitimacy 
Transparency 
Unnecessary barrier to trade 

 

STCs raised (6 times).(178–183)             

Policy postponed (2008), significantly 

modified / compromised version 

implemented in 2013.(69,70,184) 

Samoa Import ban on turkey 

tails (implemented 2007) 

Negotiated as 

part of 

acceding to 

WTO 

Discrimination – availability of ‘like’ products 

Necessity – single product ban inappropriate to 

tackle the complex problem of obesity 

Policy abandoned 2011.(79,185) 

South Korea Revision of nutrition 

labelling standards 

(2008) 

WTO TBT International standards (Codex) 
Unnecessary barrier to trade 

STCs raised (once).(186) 

Policy preserved, implemented 2009. 

Mexico Revision of nutrition 

labelling standards 

(updated Guideline Daily 

Amounts) (2009) 

WTO TBT Further information, clarification STCs raised (once).(187) 

Policy preserved, implemented 2011. 

Chile Front-of-pack stop sign 

nutrition warning label, 

restrictions on 

WTO TBT Discrimination 

Further information, clarification 

International standards 

Rationale, legitimacy 

STCs raised (12 times).(188–199) 

Policy preserved, implemented 2016 

(with small modification to colour & 

size).(69,70,91,200,201) 
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Contexts Nutrition Policy  
(year proposed) 

Mechanisms: 
TIAs 

TIA Principles invoked Outcomes 

advertising to children 

(2013) 

Time to adapt, ‘reasonable interval’ 

Transparency 

Unnecessary barrier to trade 

Other: impact for labelling of small packages, lack 

of scientific basis for nutrient thresholds, 

burdensome requirements, coverage of package 

surface, placing of stamp/label, cost increases, 

consumer misleading, availability of alternatives, 

short implementation deadlines 

Indonesia Health warning nutrition 

labelling (2013) 

WTO TBT Further information, clarification 
International standards 

Time to adapt, ‘reasonable interval’ 

Transparency 

Unnecessary barrier to trade 

Other: adverse impact of mandatory health 

warnings, specifics related to testing 

STCs raised (11 times).(189–199) 

Policy modified, delayed until 

2019.(69,70)  

No evidence of an update at time of 

analysis (2020). 

Ecuador Traffic light nutrition label 

(2013) 

WTO TBT Further information, clarification 
International standards 

Rationale, legitimacy 

Time to adapt, ‘reasonable interval’ 

Transparency 

Unnecessary barrier to trade 

Other: mandatory nature of requirements, 

burdensome requirements 

STCs raised (12 times).(191–

199,202–204)  

Policy preserved, implemented 

2014.(69) 

Peru Front-of-pack stop sign 

nutrition warning label 

(2013) 

WTO TBT Further information, clarification 
International standards 

Rationale, legitimacy 

Time to adapt, ‘reasonable interval’ 

Transparency 

Unnecessary barrier to trade 

Other: lack of scientific evidence on nutrient 

thresholds, lack of cost-benefit analysis, consumer 

misleading, coverage of more foods and products 

than notified to WTO 

STCs raised (14 times).(189–

199,202–204) 

Policy preserved after several 

modifications, implemented 

2019.(69,70) 

Bolivia Traffic light nutrition 

labelling (2016) 

WTO TBT Further information, clarification 
International standards 

STCs raised (once).(197) 
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Contexts Nutrition Policy  
(year proposed) 

Mechanisms: 
TIAs 

TIA Principles invoked Outcomes 

Rationale, legitimacy 
Transparency 

Policy preserved, implemented 

(2017). 

Uruguay Front-of-pack stop sign 

nutrition warning label 

(2018) 

WTO TBT Further information, clarification 

International standards 

Rationale, legitimacy 

Unnecessary barrier to trade 

Other: lack of scientific basis, consumer misleading, 

burdensome 

STCs raised (3 times, ongoing).(205–

207) 

Saudi Arabia Added sugar content 

limit in certain foods 

(2019) 

WTO TBT International standards 
Rationale, legitimacy 
Time to adapt, ‘reasonable interval’ 
Transparency 
Unnecessary barrier to trade 
Other: Insufficient scientific evidence, lack of clarity, 

burdensome requirements, potential negative effect 

on market demand 

STCs raised (twice, 

ongoing).(206,207) 
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3.3.2 Outcomes: Summary of Challenges 

The only formal trade and investment challenges raised to date against a public health nutrition 

policy have been against Mexico’s (2002) tax on soft drinks using sweeteners other than cane 

sugar, which was found to be discriminatory and in violation of obligations under the GATT 

and NAFTA.(65–68)  While the soft drink tax has the appearance of a nutrition policy, its 

objective was in fact retaliation for the United States’ alleged noncompliance with NAFTA 

obligations.(78) The complainants’ main issue with the tax was its exclusion (i.e. protection) 

of domestically-produced cane sugar, and thus discrimination against ‘like’ products—these 

being all other sweeteners, including high-fructose corn syrup from the US.  

There have also been several instances of constraints on policy space arising through other 

trade-related mechanisms. An import ban on turkey tails in Samoa was reversed as part of 

acceding to the WTO.(79,185) One trade-related concern was the effectiveness of the ban in 

achieving the objective of improving diets and preventing NCDs—a complex problem—

through prohibition of a single food item in the food system (questioning its ‘necessity’ in light 

of trade restrictiveness), and another being that other high-fat ‘like’ foods on the market were 

not subject to regulation (i.e. potential for discrimination).(79) Interpretive nutrition labelling 

policies have been subject to STCs raised in the WTO TBT Committee since Thailand first 

proposed one such initiative in 2006.(69,184) Notably, this first example only targeted five 

categories of snack foods, leading WTO Members to question its rationale in light of the 

objective of improving nutrition; however, extensive lists of concerns have consistently been 

raised against the more comprehensive labelling policies that followed. None has progressed 

to formal disputes, but outcomes have ranged from policy being preserved (in Peru, Ecuador, 

Chile, Bolivia, Mexico and South Korea), to modified/compromised (in Thailand), or 

significantly delayed (in Indonesia) (Table 3-2). Discussion of STCs raised regarding 

Uruguay’s proposed nutrition warning labels was ongoing at the time of analysis.  

Aside from an EC Treaty dispute process initiated against Denmark’s ban on TFAs that was 

later dropped,(177) there appear to be no trade- or investment-related challenges to nutrient 

composition regulations of mandatory TFA or sodium reduction policies.(173) In 2019, the 

Kingdom of Saudi Arabia announced a plan to impose a maximum limit on added sugar for all 

food and beverages. This was subject to a number of STCs, including its deviation from 

international standards, transparency and time to adapt, being more trade restrictive than 

necessary, insufficient scientific evidence, and questioning its rationale and 
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legitimacy.(206,207) The representative of Saudi Arabia promptly clarified that this proposal 

would be under review until further notice, and the STC discussions were ongoing at the time 

of analysis.  

There is evidence of trade-related arguments being raised against emerging advertising 

restrictions in Chile,(91,200) though no concerns have been raised in formal dispute channels 

such as the WTO TRIPS Council to date. No challenges have been raised to procurement 

policies for public health nutrition to date. 

The findings from the literature reviewed are presented here, in the form of a revised conceptual 

framework (Figure 3-3). In terms of mechanisms: the data collected indicates that TIAs 

constrain policy space substantively and procedurally directly through rules and principles 

(non- discrimination, necessity, international standards, transparency, intellectual property, 

expropriation, fair and equitable treatment, and investor-state dispute settlement), and 
indirectly via their interaction with policy design factors (objectives framed, products/services 

affected, nutrient thresholds chosen, formats, and time given to comment or implement). This 

policy space is also indirectly influenced through the interpretation and use of TIA text, by the 

various actors involved, which is related to their power, resources and capacity. Relevant actors 

and institutions include Member governments and their various ministries, industry 

stakeholders, TIA governing bodies, as well as civil society and the media. Likewise, domestic 

and regional regulatory contexts can have a moderating effect on whether or not mechanisms 

of influence are activated.  
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Figure 3-3. Revised conceptual framework for the influence of TIAs on policy space for 
food environment regulations.  
Legend: Solid arrows indicate direct mechanisms, and dotted arrows show indirect 
mechanisms of influence 

3.3.3 Mechanisms 

Direct TIA Mechanisms 

Most of the literature reviewed described direct mechanisms of TIA influence on policy space 

in terms of the text within agreements. A majority of the reviewed literature (17/26 of the 

academic and grey literature, and all but one case) on policy space for priority nutrition policies 

to prevent NCDs discuss the implications of rules on trade (rather than investment). Trade-

focused literature covered WTO and/or regional or bilateral free trade and investment 

agreements (FTIAs – which we use hereinafter to distinguish from WTO trade agreements and 

investment agreements), but most heavily focusing on WTO agreements (e.g. GATT, TBT, 

TRIPS). Seven of the academic papers were concerned with more recently developed bilateral 

and multilateral FTIAs that go beyond WTO obligations (which we refer to as WTO+). These 
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included NAFTA, the TPPA, KORUS, PACER Plus, and the EC Treaty4. Investment law was 

less frequently discussed, with only 3 academic sources focusing on investment agreements 

specifically. The international investment landscape involves a complex web of thousands of 

bilateral investment treaties. It is also increasingly intertwined with multilateral WTO+ trade 

agreements, most of which will include a chapter on investment protections. Thus, the findings 

related to investment mechanisms presented here are by no means complete, exhaustive, nor 

up-to-date. It is important to note that there are also new agreements and new exceptions in 

some of the WTO+ agreements that were not present in the data collected.  

This review indicated that the TIA rules and principles that may present direct mechanisms of 

constraint to policies seeking to improve food environments to prevent NCDs include: non-

discrimination, necessity, harmonisation / adherence to international standards, transparency / 

notification, regulatory coherence, intellectual property rights, (indirect) expropriation, fair and 

equitable treatment, and investor-state dispute settlement (ISDS) (Table 3-3). We have 

described these as generally as possible, and it is important to note that the rules, definitions, 

clarifications and exceptions associated with these general principles will differ from one 

agreement to another, and may be especially different in recent TIAs.  

Many of these key rules could apply to a broad range of policy scenarios. For example, any 

policy that establishes technical regulations (e.g. nutrition labelling, packaging, product 

reformulation targets, or even some restrictions on advertising that may apply to goods) could 

arguably fall under the WTO TBT Agreement and TBT chapters of other TIAs, or be measures 

that affect the supply of a ‘service’ under trade in services agreements. Similarly, the rules 

surrounding the protection of investments (such as fair and equitable treatment of investors) 

are likely to be applicable, to some extent, to all of the policy areas of focus in this study. The 

same policy could therefore be affected by multiple chapters across multiple agreements that 

do not all have identical provisions. 

 
 

4 Notably, the first two of these agreements no longer exist: the NAFTA was renegotiated to the United States 
Mexico Canada Agreement (USMCA), and the TPPA never ratified but replaced with the Comprehensive and 
Progressive Agreement on Trans-Pacific Partnership (CPTPP) without United States’ membership. The 
literature gathered did not include any in-depth analyses of either of these new agreements. 
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Table 3-3. Mechanisms of influence on nutrition policy space related to agreements 

Principle / 
Mechanism 
& 
Related Agreements 

Articles and 
Exceptions 
Documented in 
Literature  

Type(s) of Constraint  
& 
Description / Summary 

Moderating Factors Relevant  
Policy Area(s) 

Non-discrimination 
Most Favoured Nation 
(MFN) & National 
Treatment (NT)  
Found in: 
WTO: GATT, GATS, 
TBT, SPS;  
FTIAs;  
IIAs 

WTO: 
GATT Art. 1.1 (MFN), 
Art. 3.2 & 3.4 (NT), 
General exception 
XX(b) and Chapeau;  
TBT Art. 2.1; 
SPS Art. 5.5 
 

Substantive constraint. 
Foreign products/services/investments 
should receive treatment no less favourable 
than ‘like’ products/services/investments of 
domestic origin or like circumstances (i.e. 
non-discrimination) – both in intent & in 
effect.  
The GATT provides for exceptions to some 
rules where policy is necessary to protect 
human, animal or plant life or health5, with a 
Chapeau that specifies: as long as measures 
are not applied arbitrarily/unjustified 
discrimination and not hidden 
protectionism.(80,83–85,89,176) Non-
discrimination in GATS is similar to GATT 
and TBT obligations.(78) 

• Products, services and 
investments within remit of 
agreement 
• Products, services and 

investments within remit of the 
regulation, i.e. do any similar 
products exist on the market, 
which are not subject to 
regulation. 

• Determination of ‘like’ products or 
circumstances 
• Any exceptions or explicit health 
protections 

All 

Necessity  
Found in: 
WTO: GATT, TBT, 
GATS;  
FTIAs 
  
 

WTO:  
GATT Gen. exception 
XX(b); 
TBT Art. 2.2; 
GATS Art. 14 
 
 

Substantive & Process constraints. 
Policy must be the least trade restrictive 
measure available to achieve a legitimate 
desired objective (such as health protection 
or to ensure quality of a 
service).(69,83,85,89,200) Evidence is 
required to justify. 
For services: Additional disciplines may 
apply; for example, that any Technical 
standards should be: based on objective and 

• Availability & quality of evidence 
justifying need & projected 
effectiveness in achieving desired 
objective 
• Framing of policy objectives 
• Under GATs this depends upon 
specifically-listed service sectors 
(which often include Advertising 
through Audio-visual services) 

All 

 
 

5 Determining whether a measure is ‘necessary’ to protect human, animal or plant life or health under GATT Art. XX(b), involves the weighing and balancing of a series of 
factors, including the contribution made by the measure to the policy objective, the importance of the common interests or values protected by the policy measure, and the 
impact of the measure on international trade.(7) 
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Principle / 
Mechanism 
& 
Related Agreements 

Articles and 
Exceptions 
Documented in 
Literature  

Type(s) of Constraint  
& 
Description / Summary 

Moderating Factors Relevant  
Policy Area(s) 

transparent criteria, not more burdensome 
than necessary to ensure the quality of the 
service, and not in themselves a restriction 
on the supply of a service. 

Harmonisation and 
International 
standards  
Found in: 
WTO: TBT; 
FTIAs: TBT chapters 

WTO: 
TBT Art. 2.4 

Substantive & Process constraints. 
Where an international standard exists, it 
should be applied as basis for regulation, 
except if it would be ineffective or 
inappropriate to do so. Codex Alimentarius is 
recognised as a relevant international 
standard for food. 

• Definition of what constitutes an 
international standard. For 
example, under TBT, this must 
include ‘open membership,’ 
disqualifying WHO 
• Codex Alimentarius guidelines  
• Recognition of WHO 
recommendations as 
complement/alternative to Codex 

Labelling, Nutrient 
composition, 
Advertising 
restrictions 

Transparency / 
Notification  
Found in: 
WTO: TBT, GATS; 
FTIAs: Transparency 
chapters 

WTO: 
TBT Art. 2.9; 
 
 
GATS Art. 3; 
 
TPPA/CPTPP 
Transparency 
chapter; 
KORUS Art. 9.6  

Process constraint.  
If a measure does not follow international 
standards (or no relevant standard exists), 
members must notify others, provide 
information and allow time for comment 
(WTO TBT).  
Governments must promptly publish any 
policy changes affecting trade in services 
(GATS).(85) Deviations from WTO rules may 
ratchet-up these responsibilities, making 
them more onerous for governments and 
providing greater rights to industry 
stakeholders. Corporations may be better 
equipped to oppose any proposed nutrition 
policy. (51,86) The TPPA/CPTPP goes 
beyond WTO rules, requiring prior 
stakeholder consultation. This generally 
involves requirements to provide notice and 
publish information about policy and 
administrative changes.  

• Specific wording of disciplines, 
for instance the definition of 
‘stakeholders’ or ‘interested 
persons.’ For example: KORUS 
text on transparency regarding 
TBT required Parties to allow 
stakeholders (individual or 
corporate) of the other party to 
participate in the development of 
standards, technical regulations 
and conformity assessment 
procedures.(51) This introduces 
greater industry access into 
policymaking processes. 

All 
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Principle / 
Mechanism 
& 
Related Agreements 

Articles and 
Exceptions 
Documented in 
Literature  

Type(s) of Constraint  
& 
Description / Summary 

Moderating Factors Relevant  
Policy Area(s) 

Regulatory coherence 
Found in: 
FTIAs: Regulatory 
coherence chapters 

TPPA/CPTPP 
Regulatory 
coherence chapter 

Process constraints.  
Aims to streamline regulation across Member 
countries. This novel mechanism first 
appeared in the TPPA/CPTPP, which 
prescribes consultation & coordination 
mechanisms that may require governments 
to provide opportunities for stakeholder input 
into policymaking. Could further prescribe 
how regulations are developed at the 
domestic level, including providing greater 
role and access for industry input.(51,86)  

• Enforcement terms. For example, 
under the TPPA/CPTPP 
Regulatory Coherence principles 
cannot be legally enforced, but 
rather are to be adhered to in good 
faith. However, newer FTIAs such 
as the USMCA do include 
enforcement mechanisms. 

All 

Intellectual property 
(IP) rights  
Found in: 
WTO: TRIPS;  
FTIAs: IP chapters;  
IIAs: IP chapters 

WTO: 
TRIPS Art. 15, 
 
 
TRIPS Art. 16, 
 
 
TRIPS Art. 20; 
 
 
TPPA/CPTPP IP 
chapter 

Substantive constraint. 
The nature of goods or services should not 
be an obstacle to registration of a trademark 
(TRIPS Art. 15). ‘Unhealthiness’ of a product 
or food service could therefore be interpreted 
as not a valid reason to restrict the 
registration of a trademark.(85)  
Registered trademark owners have exclusive 
‘negative rights’ to prevent its use by third 
parties (TRIPS Art. 16), but this does not 
necessarily mean they have the ‘positive 
right’ to use them.(85,91) 
Trademarks should not be unjustifiably 
encumbered by special requirements (TRIPS 
Art. 20). Thus, any policy seeking to restrict 
use or placement of brand names, logo, 
licensed characters, or other distinguishing 
marks or design features would need proper 
justification.(85,91,200) Health Impact 
Assessment of the TPPA (now replaced by 
the CPTPP)  indicated that it extended the 
protections of trademarks (e.g. on packaging) 
beyond those set out in TRIPS.(86) 

• Availability & quality of evidence 
justifying need & projected 
effectiveness in achieving desired 
objective.  
• Framing of policy objectives. 

Labelling, 
Advertising 
restrictions 
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Principle / 
Mechanism 
& 
Related Agreements 

Articles and 
Exceptions 
Documented in 
Literature  

Type(s) of Constraint  
& 
Description / Summary 

Moderating Factors Relevant  
Policy Area(s) 

Expropriation 
(indirect)  
Found in: 
FTIAs: Investment 
chapters;  
IIAs 
 

NAFTA Investment 
chapter (Ch. 11); 
TPPA/CPTPP 
Investment chapter;  
KORUS Investment 
chapter 

Substantive constraint. 
Expropriation of an investment, even for a 
‘public purpose’ and without discrimination, 
may still warrant compensation.  
One reviewed legal analysis of NAFTA 
indicated that a regulatory taking (i.e. 
expropriation) would have to be extreme in 
order for a claim of indirect expropriation to 
be upheld.(77) However, precise wording in 
different investment agreements and 
chapters will vary, and this has yet to play out 
in a dispute regarding nutrition policy.  
 

• Detail of clarification. Newer TIAs 
may specify, e.g. the ‘degree of 
impact on an investment’ and what 
constitutes non-discriminatory 
actions6, but older BITs do not 
contain such clarifications. 
• Definition of public health 
purpose.7 Similarly, newer 
agreements may include clearer 
definitions. 
• Exceptions. General Exceptions 
do not apply to this chapter in the 
TPPA/CPTPP for example. 

All (especially 
those involving 
trademarks 
(labelling, 
advertising 
restrictions) 

Fair & equitable 
treatment  
Found in: 
FTIAs: Investment 
chapters; 
IIAs 

 
NAFTA Ch. 11; 
TPPA/CPTPP 
Investment chapter 

Substantive & Process constraints. 
Its meaning is notoriously ambiguous and 
inconsistently interpreted, but this standard 
generally protects the ‘legitimate 
expectations’ of an investor of the regulatory 
environment. Thow & McGrady(82) interpret 
that investors have no right to expect the 

• Interpretations of ‘legitimate 
expectations.’ For example, this 
may include previous promises 
made pertaining to regulatory 
environment, incentives given or 
contractual commitments 
made,(82) though this is not 

All 

 
 

6 CPTPP Investment chapter Annex on Expropriation specifies the Degree of impact on an investment: “economic impact of the action; extent to which government action 
‘interferes with distinct, reasonable, investment-backed expectations’; and the character of government action.”(208 Annex 9-B) It further specifies that “Non-discriminatory 
regulatory actions by a Party that are designed and applied to protect legitimate public welfare objectives, such as public health, safety and the environment, do not constitute 
indirect expropriations, except in rare circumstances.”(208 Annex 9-B) Under KORUS, expropriation of a covered investment is permitted ‘for a public purpose’ including 
‘measures to protect health’, and this Agreement also has exceptions for existing ‘non-conforming measures’ (i.e. policy measures that do not comply with the 
agreement).(51) 
7 A footnote of the CPTPP Investment chapter Annex on Expropriation states: “regulatory actions to protect public health include, among others, such measures with respect 
to the regulation, pricing and supply of, and reimbursement for, pharmaceuticals (including biological products), diagnostics, vaccines, medical devices, gene therapies and 
technologies, health-related aids and appliances and blood and blood-related products.”(208 Annex 9-B) Notably, this definition does not include regulation of food for public 
health nutrition.  
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Principle / 
Mechanism 
& 
Related Agreements 

Articles and 
Exceptions 
Documented in 
Literature  

Type(s) of Constraint  
& 
Description / Summary 

Moderating Factors Relevant  
Policy Area(s) 

regulatory environment to remain 
unchanged, but if a host induces investment 
and later introduces a policy that regulates 
the products of that investment, this 
challenge could be applied. However, precise 
wording in different investment agreements 
and chapters will vary, and this has yet to 
play out in a dispute regarding nutrition 
policy.  

necessarily required for an award 
to be made. 
Clarification of the definition and 
scope of fair and equitable 
treatment within agreements.  

Investor-State Dispute 
Settlement (ISDS) 
 
FTIAs: Investment 
chapters (some) 
IIAs 

 
NAFTA Ch. 11; 
TPPA/CPTPP 
Investment chapter;  
KORUS Investment 
chapter 

Process constraint.  
Allows investors to directly challenge 
government policy, rather than appealing to 
their host government to do so. Awards for 
compensation can include projected loss of 
future profits and compound interest. 
Investor-state arbitration processes have 
been criticized for being non-transparent, for 
lacking some of the safeguards of domestic 
legal processes, and for failing to consider 
broader issues related to public policy.(51) 
The composition of dispute settlement 
tribunals (three private sector lawyers) has 
raised concerns of bias toward industry 
interests.(51) 

Carve-outs or exceptions from 
ISDS for health and/or nutrition 
regulations. For example, the 
CPTPP excludes tobacco control 
measures from the ISDS 
mechanism. 

All 
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The findings of this review indicate that rules on non-discrimination, necessity, harmonisation, 

intellectual property, expropriation, and fair and equitable treatment present potential 

substantive constriction on nutrition policy space. The evidence found in this review suggest 

that formal appeals to these rules have mainly constrained poor policy design to date. For 

instance, incomplete coverage of products triggering discrimination concerns, or policy 

settings not well aligned with the stated public health objectives being subject to concerns 

around necessity (e.g. the Mexican non-sugar sweetener tax, Thailand’s front-of-pack labelling 

scheme on five categories of snack foods, or Samoa’s turkey tail import ban).  

On the other hand, this review indicates that necessity, harmonisation, 

transparency/notification, regulatory coherence, fair and equitable treatment, and ISDS rules 

present a procedural (policy process) form of constriction. Necessity rules entail a burden of 

proof that a measure is not more trade restrictive than necessary; governments must come up 

with a body of evidence to back their decisions, or choose a less restrictive option. 

Harmonisation and standardisation rules likewise require justification of any technical 

regulation that deviates from an established international standard (such as the Codex 

Alimentarius), or in cases where such a standard does not exist. Transparency and notification 

rules provide the opportunity for further input into the policymaking process from industry 

stakeholders, thereby introducing the potential for both procedural and structural constriction 

of policy space. This input may be established directly, as in the case of the TPPA (now 

replaced with the Comprehensive and Progressive Agreement on Trans-Pacific Partnership, 

CPTPP) and KORUS, or indirectly through their respective government representatives (e.g. 

at TBT Committee meetings). Regulatory coherence introduces new norms into the 

policymaking process, which may include stakeholder consultation and involvement as part of 

consultation and coordination mechanisms—again, introducing the potential for procedural 

and structural policy space constriction (though not legally enforceable under the 

TPPA/CTTP). Investors may take advantage of ambiguous fair and equitable treatment 

standards to pursue claims against food environment regulations, and may do so even more 

easily through ISDS mechanisms. 

Indirect Mechanisms 

The studies and cases in this review indicate that binding TIA rules can be understood as 

directly constraining policy space for food environment regulations, but that these constraints 
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occur via their interaction with policy design factors. This policy space is also indirectly 
influenced through the interpretation and use of TIA text, by the various actors involved. 

Policy Design 

This review found that policy design elements with the potential to influence policy space 

through interaction with trade rules include: the framing of objectives, choice of 

products/services affected or nutrient profiles used, and the scientific basis and evidence used 

to justify technical regulations. As noted previously, shortcomings in policy design were 

associated with nutrition policies in Mexico, Thailand and Samoa that were constrained via 

TIA mechanisms. Trade database records for at least 3 cases (Ecuador, Chile and Saudi Arabia) 

showed that factors related to ease and cost of implementation may also trigger STCs in terms 

of regulations being overly ‘burdensome.’ The sources reviewed indicate that, generally, 

strategic policy design in these areas can limit substantive TIA constraints. 

Two studies(51,69) suggested that policy design process factors of following ‘good regulatory 

practice’ are related to procedural constriction of nutrition policy space. Failure to notify (and 

in some cases, engage) trade partners and investors of regulatory proposals, and with sufficient 

lead time, may be flagged as a violation of TIA commitments in terms of transparency and 

early notification, as was the claim in 7 of the 10 STC cases we reviewed. Such notification 

and engagement, however, introduces greater potential (and time) for a wide range of 

stakeholders to influence policy, effectively using TIAs to serve their own interests. 

‘Good regulatory practice’ also implies evidence-based policy design, with justification for 

necessity, and projected effectiveness in achieving desired policy objectives. Analysis of the 

literature on TIAs and nutrition policy space raises the question: how much justifying evidence 

is enough? In the context of Indonesia, proposed mandatory labelling (including warning 

labels) for sugar, fat and sodium content on processed and fast foods to better inform consumers 

about nutrition and prevent NCDs was met with STCs from several members between 2013 

and 2016, questioning the scientific justification and urging consideration of alternative 

approaches.(70,189–199) It was announced that the policy would be delayed four years while 

the government considered alternate approaches, but no update was evident at the time of 

analysis. The labelling requirements, however, were based on the Balance Nutrition Guidelines 

and related 2008 WHO recommendations, as well as data from a 2014 nutrition survey 

conducted by the Ministry of Health.(69) 
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Application and Interpretations of TIA Text 

Two studies highlighted the ways in which TIAs as structural instruments are used and 

interpreted to raise concerns or launch disputes, or to respond to them, constituting another 

indirect mechanism of constraint to policy space. Such indirect constraints relate to the power 

dynamics between actors involved, and their capacity to influence outcomes.  

Barlow et al. (2018) found that power asymmetries exist between the countries raising STCs 

in the TBT Committee and those responding to them, indicating that countries may use this 

forum as a means to exert and translate such power asymmetries into policy leverage.(70) 

Wealthier nations (and companies in the case of ISDS) may have greater legal capacity to find 

‘loopholes’ within agreements and use them to their advantage. The authors observed that more 

than three quarters (77.4%) of STC challenges raised against low- and lower-middle–income 

countries for NCD prevention regulations had been raised by wealthier nations.(70) Another 

study reported that power imbalance between small Pacific Island Countries (PICs) and larger 

trading partners was a perceived factor constraining nutrition policy space: both in terms of 

influencing small PICs to enter into agreements to begin with (e.g. through aid-dependency), 

and through the formal avenues of influence thereafter (e.g. WTO rules limiting PICs’ ability 

to restrict imports for public health reasons).(185)  

Background literature suggested that indirect mechanisms of constraint on policy space for 

food environment regulation may play out even earlier in the policy cycle, for example through 

the domestic RIA process mentioned previously, though such a phenomenon was not reported 

in the data reviewed. The interpretations of trade ministries of how nutrition policy proposals 

would interact with trade commitments, including the lobbying of industry stakeholders to this 

effect, may contribute to whether or not policy moves forward to the notification stage, in 

which instance it would not appear as a potential case. 

3.3.4 Contextual Factors 

This review indicated that contextual factors potentially influencing TIA-related nutrition 

policy space include the actors and institutions operating in trade and nutrition policy spheres, 

as well as national political and regulatory contexts.  
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Actors and Institutions 

Actors may use several mechanisms to influence outcomes in their favour either directly or 

indirectly (e.g. through the use of institutions), visibly or invisibly.(106) This review found 

evidence that actors and institutional structures at both the international and national level can 

influence policy agendas, the power to engage in disputes, and the interpretation of evidence. 

Particularly relevant are government ministries, civil society organisations, food industry 

structure and power, consumer groups, dispute settlement bodies, and standards setting bodies.  

Government departments (e.g. ministries of health, trade, economy) are the principal 

environment in which policy is proposed and developed, and where regulatory chill occurs or 

does not. Five reviewed studies reported that the involvement of a broad collection of 

government actors (within both trade and health sectors) in agenda setting and policy 

development can be a supportive factor for nutrition policy space.(69,176,201,209,210) For 

instance, early engagement with trade policy makers can help to identify any easily resolvable 

trade concerns before the notification stage.(69) The outcome of such engagement hinges, 

however, on the overall support for regulation from within the trade departments, and the type 

of government in power and their ideological leaning (e.g. in favour of more or less government 

intervention in markets).(51,77) The engagement of civil society organisations can also 

contribute to the constriction or opening of policy space for public health nutrition through 

applied pressure for regulation and holding governments accountable.(51,201) Public support 

for regulation was found to have supported positive policy space outcomes for nutrition 

regulations in Ghana and Denmark,(176,177) to which media attention can make a strong 

contribution.(177) Consumer-citizen activism may counter-balance corporate influence into 

the regulatory process and help to legitimise non-discriminatory policies made in good faith 

for public purposes such as NCD prevention(77) – but only when these debates happen 

publicly. Trade partners may also influence governments’ nutrition policy space invisibly 

through bilateral political relationships such as international aid,(185) as might investors 

through contribution to gross domestic product.(51,82)  

Food and beverage companies form a powerful interest group with a number of avenues of 

influence (direct, indirect, and invisible). The review indicated that the types of food industry 

present within a regulating country, their level of vertical investment and contribution to the 

economy,(82) and the existing capacity of industry to engage in political processes can shape 

the policy space for public health nutrition.(51) Commercial stakeholders may try to leverage 
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their economic power directly by lobbying governments. Through submissions to governments 

during the TPPA negotiation process, for example, we know that food and beverage industry 

groups actively sought to shape the content of the Agreement (pushing for increased market 

access for processed foods, greater regulatory harmonisation, enhanced investment protection 

and legal remedies), particularly regarding SPS and TBT sections.(175) TNCs can also exert 

invisible influence on nutrition policy space, for example through major contribution to 

employment and thus being a priority for government.(51,77,84) We can infer that the stronger 

the industry—in terms of significance to the domestic (including export) economy and its size 

and lobbying power—the more likely governments may be to fight for that industry’s position 

in agreement negotiation. Finally, this review suggests that TNCs are able to influence nutrition 

policy space indirectly through strategic engagement with the institutions involved in TIA 

governance.  

The institutions involved in setting the ‘rules of the game,’ including dispute-settlement and 

standards-setting bodies, have the formal authority written into Agreements to influence policy 

space, and the extent of this influence both visible and invisible. WTO bodies’ proceedings are 

transparent (with the Appellate Body providing oversight to decision-making), but many 

WTO+ dispute settlement bodies are not. Given their position of influence, the system of 

investment dispute arbitration panels has been criticised for lack of transparency and potential 

bias towards private sector interests, in particular due to the composition of these panels (three 

private sector lawyers).(51) The Codex Alimentarius Commission jointly established by the 

FA and the WHO is widely recognised as the body deemed appropriate for producing ‘relevant 

international standards’ for food and beverages, especially within the realm of food safety. For 

instance, Codex standards were referenced by Member representatives in each of the cases we 

reviewed regarding nutrition labelling. It is widely known, however, that the Codex 

Commission’s membership structure allows Member country delegates to invite industry 

representatives, and includes ‘non-government organisation’ Observers of which industry 

groups make up a large proportion.(71,201) Commercial influence in this forum, e.g. 

influencing the standards at Codex that are then used to interpret and determine necessity under 

TIAs, is essentially ‘mobilising the bias’ present in these institutions toward economic 

interests, to influence policy space in their favour.(106)  
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Political and Regulatory Contexts 

This review identified several national political and regulatory factors that may influence 

nutrition policy space in different ways (Table 3-4). We found that national regulatory factors 

with potential to influence interpretations of policy proposals with respect to TIA rules 

included: availability and quality of evidence (including research capacity and budget), which 

may influence interpretations of necessity and justification(69,83,176,177); regulatory 

frameworks (e.g. being part of a comprehensive suite of interventions), which may also 

influence interpretations of justification(69,79,83,85,174,201); and history of regulation, 

which may influence interpretations of ‘good faith’, necessity, and fair and equitable 

treatment.(82,176,177)  

The literature reviewed suggested three national stakeholder factors that potentially influence 

power dynamics and capacity to influence policy space. Firstly, the set of agreements a country 

is Party to, and with whom, including its power dynamics with these trade partners, may 

influence governments’ relative negotiating power, and relative capacity to mount or respond 

to a dispute.(70,185) Second, a country’s economic landscape—and the associated size and 

importance of its various private sector stakeholders—relate to the power of industry 

stakeholders within country to influence government to act (or to act on their own in the case 

of ISDS).(77,82) Third, the capacity and resources of civil society to advocate for health policy, 

generate supportive evidence and hold governments accountable may counter-balance industry 

opposition in policymaking processes, helping to reduce regulatory chill of nutrition policy 

proposals.(51,201,209,210) 

Finally, this review indicated two national institutional factors that potentially influence policy 

space and regulatory chill. Three studies suggested that institutional structures within 

government enabling collaboration between trade and health sectors in policy design could 

increase the capacity of governments to assess the legal basis or implications of any threats 

made, and reduce the potential for regulatory chill.(69,176,201) Within the private sector, on 

the other hand, individual TNCs represent institutions with potentially strong financial and 

legal capacity to influence policy space. TNCs’ institutional capacity to engage in domestic 

health policy making processes may contribute to regulatory chill,(201) while their capacity to 

engage in trade and investment dialogue and processes, and to mount challenges, may constrict 

policy space, and increase regulatory chill in a normative sense if challenges are successfully 

raised.  
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Table 3-4. Political and regulatory context factors identified in review 

National Regulatory Factors that Potentially Influence Interpretations of Policy Proposals with Respect to TIA Rules 
Availability and 
Quality of Evidence 

Influences interpretations of necessity and justification. This includes data on their stage in the nutrition transition, burden (or double/triple 
burden) of malnutrition, and clear need to address diet-related NCDs(176) as well as strong evidence of the health risks associated with 
consumption of products to be regulated,(83,177) and projected effectiveness of the proposed measure in achieving the objective of 
improving diets and preventing NCDs.(69) WTO TBT Members questioned the scientific evidence backing the policy in half (5/10) of the 
STC cases reviewed.  

Regulatory 
Framework 

May influence interpretations of justification. Six studies reported that a policy measure may be more robustly defensible if it is part of a 
comprehensive suite of interventions, including less trade restrictive alternatives such as public education campaigns (mitigating the 
argument that less trade restrictive alternatives are available).(69,79,83,85,174,201) 

History of Regulation Can influence interpretations of good faith, necessity, and fair and equitable treatment. Long-standing history of food regulation in Ghana 
may have supported policy space for Ghana’s import standards on fatty meats, by setting a precedent for further nutrition regulations.(176) 
Denmark’s TFA ban may have had more policy space because the measure started out as a voluntary agreement, in terms of having 
evidence to show that voluntary measures had been insufficient to achieve desired public health objectives.(177) Domestic conditions 
surrounding incentives and contractual commitments previously given to the private sector may affect nutrition policy space with respect to 
investment agreements, as these may serve to establish investors’ ‘legitimate expectations’ of the regulatory environment.(82) 

National Stakeholder Factors that Potentially Influence Power Dynamics and Capacity to Influence Policy Space 
Party to which 
Agreements, and 
with Whom 

Power dynamics with trade partners influence governments’ relative negotiating power, and relative capacity to mount or respond to a 
dispute. For instance, Fa’alili-Fidow et al.(2014) suggested that PICs had a weaker trade bargaining position with respect to larger, 
wealthier neighbours on whom they rely for aid.(185) Barlow et al. (2018) noted that more than three quarters of the STCs raised against 
LMIC public health policies in the TBT Committee were by high-income countries.(70)  

Economic 
Stakeholder 
Landscape 

The size and importance of different private sector stakeholders (including foreign direct investment) relate to the power of an industry 
within country to influence government to act (or to act on its own in the case of ISDS).(77) Vertical investment in the food supply chain 
gives a company greater power within a country’s food system, and increases the cumulative effect that a policy intervention may have on 
a given investor’s interests and their motivation and capacity to contest it.(82) 

Activity and Influence 
of Civil Society 

The capacity and resources of civil society to engage in the policy process may influence regulatory chill.  Having strong support from civil 
society to advocate for health policy, generate supporting evidence, hold governments accountable, push for transparency in the policy 
process, and generally counter-balance industry influence, has the potential to reduce regulatory chill.(201,209,210) Conversely, industry 
opposition tactics may include donating to civil society organisations to encourage them advocating against nutrition regulations such as 
marketing restrictions.(210) 

National Institutional Factors that Potentially Influence Policy Space and Regulatory Chill 
Capacity for Inter-
sectoral 
Collaboration Within 
Government  

Three studies suggested that institutional structures enabling collaboration between trade and health sectors (e.g. ministries or 
departments) in policy design could increase the capacity of governments to assess the legal basis or implications of any threats made, 
and reduce regulatory chill.(69,176,201) Conversely, internal vetting processes for nutrition policy proposals in which trade and economic 
departments dominate may increase systemic regulatory chill.(51,61)  

Financial and Legal 
Capacity Within 
TNCs 

TNCs’ institutional capacity to engage in domestic health policy making processes (e.g. through lobbying) may contribute to regulatory 
chill.(201) TNCs’ capacity to engage in trade and investment dialogue and processes and to mount challenges may constrict nutrition 
policy space, and may increase regulatory chill in a normative sense if such challenges are successfully raised. 
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3.4 Discussion 

This realist review has provided greater nuance to our understanding of the ways in which TIAs 

may constrain policy space for priority food environment regulations. The impact on policy 

outcomes has ranged from policy being essentially preserved (e.g. TFA ban in Denmark, and 

nutrition labelling in Peru, Ecuador, Chile, Bolivia, Mexico and South Korea), to modified or 

compromised (e.g. nutrition warning labels in Thailand), significantly delayed (e.g. nutrition 

warning labels in Indonesia), or abandoned altogether (e.g. the non-cane sugar sweetener tax 

in Mexico, and turkey tail ban in Samoa). In addition to specific threats or concerns raised in 

trade and investment forums, policy makers’ knowledge and understanding of such constraints 

likely also contributes to domestic regulatory chill, though no empirical evidence was found to 

this effect. Most substantive constraints on policy space (i.e. when trade or investment 

agreements directly limit the range of policy instruments available to governments) appear to 

be avoidable through strategic policy design. In this sense, our findings align with the 

perspective Crosbie, Carriedo and Schmidt (2020) published earlier this year urging 

governments not to be deterred by threats from TNC trade associations to pursue challenges to 

evidence-informed nutrition policies through the WTO and regional trade agreements.(211) 

However, procedural constraints (i.e. when the process of policymaking is limited or 

influenced) are often linked to the incursion of influence from private sector interests in policy 

making, including self-serving interpretations and use of TIA rules, and appear to be far more 

insidious. Increasingly, ‘good regulatory practice’ entails conducting domestic RIAs of policy 

proposals by relevant ministries, including departments of trade. The new generation of TIAs 

increasingly codify the adherence to this type of approach to policymaking. This introduces 

greater potential for economic stakeholders to use and interpret TIAs to serve their own 

interests. 

The potential influence of TIAs on policy space is different for each policy area. For instance, 

the evidence collected suggests that some fiscal policies (for a public health objective, if well 

designed and not discriminatory) appear to be compatible with trade and investment rules. 

Product import bans, on the other hand, are not viable under TIAs, especially if similar products 

exist domestically. No challenges have been raised against food procurement nutrition policies 

thus far. Challenges to mandatory nutrient limits/reformulation policy have been limited to 

date, but our findings indicate that limits on sodium or TFAs may be more viable than sugar 

content limits. Labelling (especially front-of-pack interpretive nutrition labelling) and 
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restriction of advertising and marketing appear to have the greatest risk of trade- or investment-

related challenges, especially in relation to emerging areas of regulating digital sales and 

marketing.  

Overall, the available evidence indicates that robust policy design should create sufficient 

policy space for regulation to achieve healthy food systems without substantive constraints 

from TIAs. Procedural and indirect constraints are less visible and less certain, though a willing 

government cognisant of the principles underlying TIAs (such as non-discrimination, 

necessity, etc.) and thus their intersection with food system policies should be able to defend 

nutrition policies serving legitimate objectives.  

However, this study also highlighted the power dynamics (including political capital, economic 

resources, and legal capacity to understand and interpret agreements) that shape how TIA texts 

are designed, used and interpreted. Four main dynamics stand out as contributing to policy 

space constraints in relation to food systems and nutrition. First, there is an underlying power 

asymmetry between Members in the negotiation and writing of TIAs. This has been observed, 

for example, from the perspective of PIC policy makers in trade bargaining with their larger 

Pacific neighbours on whom they rely for aid.(185) Second, power asymmetry exists between 

Members and between governments and commercial stakeholders in the interpretation and use 

of TIAs to further economic interests. This is both in terms of their respective resources and 

legal capacity to raise concerns,(70) and their avenues of recourse to use TIAs as structural 

instruments.(51,77,78) For instance, only foreign investors can challenge governments in 

ISDS, not vice versa,(36) and TNCs have the option of forum-shopping to find jurisdictions 

where their subsidiaries have most favourable trade and investment rights. Third, there is 

incursion of private sector interests in institutions governing trade and investment disputes, as 

well as standard setting.(51) This dynamic is particularly visible in the context of standard 

setting at the Codex Alimentarius Commission.(71,201) Fourth, the underlying asymmetry 

between the influence of Trade and other economic Ministries in relation to Health Ministries 

in the policymaking process contributes to systemic regulatory chill.(61) 

In line with global commentary on the agency that policy makers and negotiators have to shape 

agreements and develop mitigating policies to protect domestic policy space,(36) this research 

indicates four opportunities to preserve policy space for public health nutrition objectives. First, 

while this review identified ISDS provisions as potential constraints to nutrition policy space, 

there is global concern regarding this inclusion that has led to formal global discussions of 
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reform as well as reduced adoption of these clauses.(212,213) For example, the carveout for 

tobacco from the ISDS provisions in the CPTPP was carried over in a revised FTIA between 

Australia and Singapore. This was subsequently significantly expanded in the Australia-Peru 

TIA to exclude health policy more generally from ISDS. These changes were brought about by 

pressure from health advocates and from governments reacting to claims over health policies, 

showing that this is in fact a dynamic negotiation where nutrition policy space could be 

regained in response to strategic nutrition advocacy. The current discontent with the 

international trade and investment architecture indicates a potential window for broad 

reform.(214) 

Second, the procedural (policy process) constraints identified here suggest an opportunity to 

examine more closely the stages within the policymaking process at which it is appropriate that 

commercial stakeholders are consulted, such as in matters related to implementation.(215) This 

also means clarifying consultation versus being at the policy-development table. Consultation 

guidelines should include management of commercial conflict of interest (which would involve 

careful scrutiny of industry-generated evidence and biased arguments). In addition, fair and 

equitable treatment clauses may more narrowly establish what legitimate expectations of 

investors are. For instance, in terms of transparency and consultation, it should be made clear 

that the scope of fair and equitable treatment does not include involvement in decision-making 

in line with government objectives to avoid conflict of interest. While the Framework 

Convention on Tobacco Control (FCTC) includes clear provisions regarding exclusion of the 

tobacco industry from tobacco control policy, demonstrating the feasibility of limits, such a 

hard-line approach is unlikely for regulating food and non-alcoholic beverages, as the nature 

of potential harm these products present is not so straightforward.  

Third, this review has identified the inclusion of commitments to regulatory coherence as a 

cause for concern; although in many ways positive, they can be readily weaponised by 

powerful agents to force less powerful countries to cede policy space. This is particularly acute 

with broad commitments to regulatory coherence. For example, NAFTA was renegotiated to 

the United States Mexico Canada Agreement (USMCA) in 2019, with more far-reaching 

implications for regulatory coherence.(216) This included heavy and enforceable regulatory 

coherence regulations, codifying the RIA-style, light-handed approach (presumption of self-

regulating markets), as well as industry participation. Regulatory coherence and RIAs are being 

discussed in WTO plurilateral negotiations, relevant to both investment facilitation and 

domestic regulation disciplines. Governments wanting to preserve policy space for public 
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health nutrition should avoid the USMCA approach of detailed, extensive and prescriptive 

commitments to regulatory coherence, and its use of binding language throughout.(216)  

Fourth, the review indicated that international standards can either preserve or constrain policy 

space for nutrition depending on their quality, comprehensiveness and (freedom from) 

commercial conflict of interest. This suggests an opportunity to strengthen nutrition standards 

as international reference points, as well as their use for harmonising trade in goods. For 

example, if the current discussion on front of pack nutrition labelling at the Codex Commission 

results in a recommendation that supports strong and contextually relevant public health 

labelling, it could provide a strong justification for national labelling measures that are 

currently subject to STCs at the WTO.(71,217) Finally, governments could routinely conduct 

Health Impact Assessments or Human Rights Impact Assessments for trade and investment 

agreements prior to or during the negotiation phase,(86) which explicitly consider food 

environment policy space as part of a broader conception of the right to food security and 

nutrition.  

Strengths and Limitations 

The sources reviewed span five academic databases covering different disciplines, two 

institutional trade and investment agreement databases, and grey literature from all of the major 

international organisations working in this area. The inclusion of specific search terms for each 

of the policy areas of focus allowed for more detailed evidence to be gathered. The main 

limitation of this study is its confinement to published material, which is slow to catch up with 

developments in the trade and investment space. In addition, this review’s exclusive coverage 

of English language publications is another possible limitation. Policy innovation in these areas 

also still in relatively early stages, so there is a lack of empirical evidence of trade/investment 

barriers. Theoretical constraints (e.g. in trade in services, which is largely missing in the 

literature but central to advertising and marketing restrictions) that might arise in the future 

have therefore been mostly left out.  

This study also relies on transparency. Only the WTO makes publicly available its committee 

discussions and arbitration decisions. Much bilateral and regional negotiation happens behind 

closed doors. Furthermore, new agreements are constantly being negotiated (mostly in secret), 

so it is unclear what their potential implications may be for public health nutrition. We note 

that these agreements form a dynamic space. Recent agreements tend to impose greater 
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constraints in areas such as TBT and SPS, as well as services, although many also include 

clarifications to safeguard public health.  

3.5 Conclusions 

This study examined the extent to which TIAs can and have constrained governments seeking 

to regulate their food environments. Available evidence suggests that there are potential TIA 

contributors to policy inertia on nutrition, but that strategic policy design can avoid most 

substantive constraints. However, process constraints in the name of good regulatory practice 

(in the form of ISDS provisions, transparency, regulatory coherence, fair and equitable 

treatment, and harmonisation) pose a more serious threat of reducing government policy space 

to enact healthy food policies. We found that the capacity and resources of relevant actors has 

a moderating effect on whether such policy space constriction occurs or not (i.e. whether TIA 

mechanisms of constraint are activated), and that there are opportunities for strategic action to 

mitigate potential impacts. This conceptual framework on how TIAs may constrain policy 

space for nutrition regulation can also provide insights relevant to measures for food system 

sustainability and other areas of public health. 
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4 Scenario Analysis – Nutrition Labelling  

The realist review carried out in Chapter 3 indicated that mandatory front-of-pack nutrition 

labelling is an area of food environment regulation with potential TIA constraints. This chapter 

presents the results of a set of vignette interviews that discussed the implications/interactions 

of trade and investment law for nutrition policy space, using a series of policy scenarios for 

front-of-pack nutrition labelling.  

4.1 Background 

4.1.1 Regulating front-of-pack labelling 

Front-of-pack (FOP) nutrition labelling (or FOPL) is designed to alert potential buyers of food 

and beverage products to key nutritional facts or qualities, giving consumers the important 

information with which to make informed choices.  

In practice, FOPL can take many different forms. Diverse approaches have been taken to 

implementing FOP nutrition labelling around the world, due in part to an emerging evidence 

base, and the need to adjust to contextual differences between countries. FOPL schemes vary 

in terms of elements such as: design and content (some flagging ‘high’ content of nutrients 

associated with NCD risk and others summarising nutritional quality of products overall), type 

of judgement made (positive or negative), and implementation mode (voluntary or 

mandatory).(218) 

A study by Jones et al. (2019) found that voluntary schemes existed in 32 jurisdictions 

(including 3 non-interpretive, 2 interpretive nutrient-specific and 27 summary indicators), and 

10 countries had adopted mandatory labelling schemes (2 non-interpretive, and 8 interpretive 

nutrient-specific labelling requirements in Ecuador, Iran, Sri Lanka, Mexico, Chile, Peru, 

Israel, and Uruguay).(219)  The global evidence base suggests that mandatory interpretive 

labelling schemes, signalling unhealthfulness rather than positive nutrition signposts, have the 

greatest potential to improve consumer dietary choices, in line with best-practice 

recommendations.(220,221) 
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4.1.2 Interaction with TIAs 

The realist review presented in Chapter 3 found that interpretive nutrition labelling policies, 

while so far raising no formal trade or investment disputes, have frequently been the subject of 

specific trade concerns raised in the WTO TBT Committee. Common concerns included: 

discrimination or arbitrary coverage, lack of scientific basis, being potentially confusing or 

‘misleading to consumers’, and being more trade restrictive than necessary due to the alleged 

availability of less trade restrictive alternatives. More recently, concerns have been raised that 

policies are not conforming to existing international (Codex Alimentarius) standards8, or that 

they violated transparency and notification requirements. In some cases, Members have raised 

concerns that certain policy specifications (such as not allowing the use of stickers for placing 

label elements) make implementation overly burdensome. Another concern brought up against 

labelling measures in Peru, Ecuador and Chile, Bolivia, and Uruguay relates to the 

implementation challenges associated with a lack of regional harmonisation, which in these 

cases were raised by the representative of Guatemala.  

Thailand’s unsuccessful attempt to require nutrition warning labels on 5 categories of snack 

foods demonstrates the issue of incomplete coverage prompting discrimination and necessity 

concerns. The determination of nutrient profile models—which determine how critical nutrient 

thresholds are calculated—is another example of a policy ‘setting’ that has come under scrutiny 

in certain cases. Where there appears to be real potential for consumer confusion, this may 

prompt modifications to the technical regulations underpinning an interpretive labelling policy. 

For instance, the information could be comprehended differently if nutrient content is based on 

a standard (e.g. 100g or ml) amount, as opposed to the size of serving typically consumed in 

one sitting. However, it is important to distinguish where such concerns are legitimately 

focused on the benefit to consumers, and which are simply meant to cast doubt and to delay or 

influence a modification that is more in favour of commercial interests. Warning labels appear 

to have encountered the strongest pushback and scrutiny in trade forums (for example in 

Thailand, Chile, and Indonesia). 

 
 

8 Current guidelines of the Codex Alimentarius state that product labelling should not lead consumers to believe 
that there is exact quantitative knowledge of what individuals should eat in order to maintain health, as dietary 
requirements vary for each person; but rather convey an understanding of the quantity of nutrients contained in 
the product. Labels should therefore not stigmatize food products as ‘good’ or ‘bad.’  
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4.1.3 Vignette design 

The realist review highlighted several policy design settings that may interact with international 

trade and investment rules:  

• Degree of compulsion – voluntary vs mandatory (or voluntary under threat of regulation);  

• Format – Guideline daily amount (GDA) percentage, interpretive (traffic lights, 

composite scores, warnings), size and positioning;  

• Nutrient profile model – WHO-based (regional), or national/other; 

• Consultation process – was industry consulted / how; 

• Implementation – time frames, flexibility e.g. stickers; 

• Evidence base – local vs. international evidence for justification. 

As this chapter sought to examine the conditions under which various mandatory FOPL 

schemes could encounter objections on the grounds of TIAs, these policy settings formed the 

structure of the vignettes. 

The over-arching research questions guiding this phase of the study were: 

1. What are the specific direct and indirect trade- and investment-related constraints 

governments may face when considering the policy avenue of front-of-pack nutrition 

labelling? 

2. What are the specific policy design settings of importance for front-of-pack nutrition 

labelling policy space? How might contextual factors, including actors, institutions 

and networks, affect the mechanisms of influence? 

3. What are the key leverage points/strategies to increase policy space to achieve public 

health objectives via best practice with respect to front-of-pack nutrition labelling? 

4.2 Methods 

As described in detail in Chapter 2, the vignette interviews were designed to explore the 

potential consequences (in terms of perceived conflict with TIAs and related constraint to 

policy space) of changing the various policy settings listed above. I followed an adapted 

‘scenario analysis’ methodology, asking participants to reflect upon the same Guiding 

Questions after each change to the vignette/scenario: 
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• Which, if any, TIAs and associated chapters and articles would apply? 

• Are there any potential challenges of conflict with respect to TIAs? 

• Are there any potential supportive factors that could increase the policy space? 

• What would need to change in order to reduce the likelihood of policy space 

constriction? 

The analysis of responses carried out in NVivo centred on the three Research Questions listed 

above. The interview script was first piloted with a colleague who specializes in international 

trade and investment law and labelling policy, which resulted in several amendments and 

improvements.  

4.2.1 Description of participants  

Nine interviews of approximately one hour were carried out with international key informants 

(P1 – P9) with interest and experience in nutrition labelling policy and international trade and 

investment. One of these was conducted in writing (with a small team of participants, though 

treated as one for the purpose of analysis), translated and back-translated, due to language 

constraints.  

Seven of the nine participants were involved with ongoing academic research on this issue, and 

several were also concurrently involved in policy research and advocacy through an NGO; One 

of the informants was from a government regulatory body; Six of the participants were trained 

lawyers, and three were in the field of public health policy.  

All participants had a global understanding and expertise, but each participant mentioned and 

drew upon experience that was specific to a particular region:  

• 2 for the Caribbean region 

• 2 for Latin America 

• 2 for North America 

• 3 for Australasia 

Participants primarily had experience and were familiar with the WTO agreements such as the 

GATT, TBT, SPS and TRIPS. Three of the participants also had strong understanding of 

investment agreements and international investment law. One of the participants discussed the 
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MERCOSUR agreement, and one participant discussed the NAFTA agreement and 

TPP/CPTPP.  

4.3 Results 

4.3.1 Participant responses 

The following table (Table 4-1) presents the responses of participants to the Guiding Questions 

for each incrementally-changing policy scenario. As the proposed policy scenario progressed 

from a relatively low-impact baseline to more restrictive regulations in line with public health 

objectives, participant perceptions of the range of arguments or challenges that could be raised 

under TIAs increases, and some of the tensions between population nutrition objectives and 

international economic policy objectives started to become more apparent.
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Table 4-1. Responses to Guiding Questions, by scenario - front-of-pack labelling 

Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

0.0 Baseline: 
voluntary 
Guideline Daily 
Amount (GDA) 
thumbnails on 
front-of-pack 

Consensus: Not likely 
applicable to trade or 
investment agreements, 
since voluntary. 
 
 
But consider potential for: 
Non-discrimination (WTO 
TBT) 

Consensus: Not likely to face 
challenges. 
 
However, two (2/9) participants said that 
if a voluntary scheme, in effect, was 
going to result in less favourable 
treatment of international products from 
one country compared to products from 
another country or domestic products 
(for example through pressure to 
conform to the market), then it may be 
treated like a mandatory system.(P2, 
P6) 

N/A N/A 
 
A more pressing and 
relevant concern would be 
whether the regime is 
consistent with the health 
goal the government is 
aiming to achieve. Will this 
regulation really put 
consumers in a position to 
make an informed choice?  

1.1 Degree of 
compulsion: 
mandatory GDA 
after first trialling 
voluntary 

 
 
 
 
 
Non-discrimination (WTO 
TBT) 
 
 
 
 
 
 
 
International standards 
(TBT, SPS) 
 
 
 

Most (7/9) participants believed that 
trade arguments would start to be raised 
from this point. However, these were 
seen as fairly minor. 
 
This depends upon which products, in 
effect, the regulation applies to. The 
scenario was framed as applying to both 
domestic and imported products, but two 
(2/9) participants felt this may need to be 
examined carefully with respect to 
whether there is a significant informal 
sector that is not addressed. (P7, P9) 
 
This policy may present extra costs to 
producers, and not be in line with current 
Codex guidelines. No other international 
food regulation standard currently exists. 

Most believed that a regulation 
developed with some evidence, 
and reference to an international 
mandate (such as WHO 
recommendations), should be 
fairly ‘safe’. One participant 
added that transparency and 
consultation of the affected 
sectors would reduce the 
likelihood of trade arguments 
being raised.(P3) 
 
 
 
Technical/scientific evidence 
would be needed to justify (such 
as from the WHO). 
 
 

Development and adoption 
of a Codex standard that 
promotes front-of-pack 
nutrition labelling in line with 
the health objectives the 
government is trying to 
achieve. 
 
Codex is the only existing 
food standards body that 
meets TBT Agreement 
requirements. A ‘standard’ 
for the purpose of TBT must 
be from an organization with 
‘open membership,’ which 
involves all relevant 
stakeholders (including 
government, industry, and 
civil society).(222) By 
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

Necessity (WTO TBT) 
 
 
 
 
 
 
 
Fair and equitable 
treatment (Investment) 

This refers to whether the regulation is 
more trade restrictive than necessary to 
achieve its objective, and was raised by 
four (4/9) participants. The objectives of 
the policy would be considered, as well 
as how it differs from what is already on 
back of pack. 
 
It was mentioned by only one 
participant, that this argument may be 
raised had there been any express 
commitments made to investors not to 
regulate front-of-pack labelling.(P2) 

Ensuring ‘less trade restrictive’ 
alternative measures have been 
considered as part of the 
evidence gathered would be 
supportive. 
 
 
 
Most participants who did bring 
up this rule stated that the 
regulation would have to be 
extreme in order to be seen as 
violating an investor right (e.g. 
plain packaging).(P4, P7) 

definition, WHO 
recommendations cannot be 
standards as they do not 
meet this inclusivity 
requirement 

1.2 Degree of 
compulsion: skip 
voluntary 

N/A Participants generally did not see this as 
posing any potential issue or challenge 
in addition to the previous scenario. 

International evidence exists that 
voluntary measures are less 
effective.  
 
The outcome of Philip Morris vs 
Australia plain packaging 
arbitration was mentioned as an 
example of this being accepted. 

N/A 

2.1 Format: 
interpretive 

International standards 
(WTO TBT, SPS) 
 
 
 
 
Necessity (WTO TBT) 
 
 
 
 
 

This regulation may not be in line with 
current Codex guidelines. Existing 
nutrition labelling guidelines from Codex 
do not explicitly include guidance on 
interpretive labelling.(223)  
 
It may be argued that the regulation is 
overly burdensome, in terms of being 
more trade restrictive than necessary to 
achieve the objective. 
 
 

Evidence for the effectiveness of 
the proposed format.  
 
 
 
 
Two participants (2/9) asserted 
that interpretive labelling may be 
more effective than GDA in 
improving information available 
to consumers, which makes for a 
stronger argument.(P7, P9) 

Discussions have been 
underway at Codex 
regarding the potential 
development of guiding 
standards on FOP nutrition 
labelling, with work towards 
this guideline being formally 
approved in 2018. 
If one particular model were 
to be accepted as a 
standard by the Codex 
Alimentarius, it would be 
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

Scientific evidence basis 
(WTO TBT) 
 
 
 
 
 

1) Evidence that the policy works, i.e. is 
necessary, may be questioned. Two 
participants raised the fact that research 
has found there still may be risk of 
mixed messages with some interpretive 
labelling, e.g. traffic lights, or aggregate 
scores.(P7, P8) 
 
2) Evidentiary basis is needed for which 
products/nutrients/thresholds it applies 
to. Where nutrient thresholds appear to 
be arbitrary, or certain products are 
exempt, this could indicate a disguised 
protectionist measure as it may (appear 
to) be discriminatory. 

 
 
 
 
 
 
 
 
Having clear guidelines about 
nutrient thresholds, and how 
these have been determined, 
would reduce any potential 
challenge on the basis of 
discrimination.(P2) 

easier for countries adopting 
that model to defend. On the 
other hand, it may then be 
more difficult for countries to 
defend the implementation 
of a differing model.  

2.2 Format: size 
increase 

WTO TBT: Same as 
above 
 
Necessity (WTO TBT) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Same as above 
 
The bigger the readability requirement of 
the FOPL models, the more likely the 
measure is to be questioned in function 
of its trade impact, in view of the 
reduction in available space to portray 
valuable company information. 
1) It may be more inconvenient to 
manufacturers as it requires more 
change to the label, and 
2) it is likely to have more of an impact 
on sales. 
Justification may be required for why it is 
taking up more space, and what 
information is required. 
 
Five (5/9) participants mentioned that 
this regulation could now potentially 

Same as above 
 
It may be that the larger the size 
of the label, the greater the 
likelihood of an impact on the 
choice made by the consumer, in 
which case it would be more 
effective in increasing the 
awareness of potential 
consumers to make informed 
choices. Evidence would need to 
be shown, of optimal label size, 
font, etc.  
 
 
 
 
Several cited the WTO panel 
decision on tobacco plain 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The FCTC came into play in 
support of tobacco plain 
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

Intellectual Property 
(TRIPS, WTO+ FTAs) 

enter areas of debate around intellectual 
property, if the label now functionally 
interferes with logos or trademarks 
(TRIPS Art. 16, TRIPS Art. 20). All who 
did were clear that there would be very 
little basis for such a claim to be made, 
though industry opponents are likely to 
try.  
 
TRIPS Art 20: Trademarks should not be 
unjustifiably encumbered (e.g. by special 
requirements).  
 
Under certain FTAs, the equivalent text 
on IP may not have the unjustifiable 
wording/exception. 

packaging, that there was no 
positive right to use a trademark. 
 
“I don’t think it ultimately matters 
for an IP claim (although industry 
is likely to claim that it 
does).”(P6) 
 
 
Australia was able to prove 
justification of encumbrance for 
public health reasons. This 
requires evidence of what effect 
the measure will have, and that it 
addresses an identified health 
problem. One participant also 
argued that a FOPL scheme in 
itself, with no reference to 
trademarks, does not impose or 
constitute ‘special requirements’ 
under TRIPS Art. 20.(P2) 

packaging regulation; for 
nutrition labelling, we have 
no international treaty, 
though there is Appendix 3 
of the Global Action 
Plan.(P2)  

2.3 Format: 
warnings 

WTO TBT: Same as 
above: Non-
discrimination, Necessity, 
Scientific evidence, 
International standards;  

Same as above;  
Two (2/9) participants believed that a 
label focusing only on negative aspects 
raises the likelihood of an objection. It is 
a judgment call that these certain foods 
are ‘bad.’ Codex standards currently 
state that labelling should not convey 
that there is an exact quantitative 
knowledge of what nutrient levels are 
healthy or unhealthy.(223) 
 
 
 

TBT Art. 2.4 says where 
international standards exist, 
members should use them 
except when they would be 
ineffective or inappropriate to 
achieve objectives. It could then 
be argued that this Codex 
standard is not the relevant or 
appropriate standard to be 
applied in this case. This would 
come down to having really clear 
objectives and evidence.(P2) 
 

Again, updates to Codex 
standards that are more 
aligned with public health 
nutrition objectives, 
including warning labels for 
selected nutrients, would be 
helpful to governments 
wanting to implement this 
type of FOPL.  



Chapter 4 Scenario Analysis – Nutrition Labelling 

83 

Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

Several noted that opponents will focus 
on what the cut-off points are for these 
critical nutrients, and whether these can 
be defended with evidence. Again, this 
should consider whether any less trade 
restrictive measures would allow you to 
achieve the same objective. 
 
Three participants (3/9) made the point 
that a warning label is not necessarily 
more trade restrictive, but should attract 
more objection because of its likely 
greater impact on behavior, and 
therefore sales.(P1, P8, P9) 

One participant cited PAHO 
research suggesting that a 
warning system (e.g. Chile’s 
model) is most effective in terms 
of allowing for quick informed 
decisions from a nutritional point 
of view.(P7) If it is tested at the 
local level, even better. Such 
testing may not need to be 
resource-intensive. Another 
participant mentioned that some 
simple focus groups or local 
survey would still strengthen the 
measure.(P5) 

3.0 Nutrient 
profile: national vs 
regional or 
international 
model 

WTO TBT: 
International standards; 
Necessity 

Six (6/9) of the participants indicated 
that a regional WHO model, perhaps 
adapted to fit the domestic context if 
need be, would be the safest way to go. 
A WHO regional model will have been 
developed in a robust way, and 
participants felt that this carries weight.  
 
Several participants noted that a 
government could go with another 
model, as the UK and France have 
done, but needs to be able to justify how 
it was made.(P1)  
If it is a stricter model, you would require 
strong justification for this. 
Potential challenges may also depend 
on which actors informed the model, 
whether the experts informing the NPM 
are exclusively from the Ministry of 

A WHO regional model may not 
cover all relevant food and 
beverages, whereas a national 
model could.(P2) It would be 
important to assess what foods 
are contributing to dietary NCDs 
in-country, and make sure that 
regulations apply to them. 
Particularly if a substantial 
informal market needs to be 
addressed, for example. So, 
there are some advantages to 
developing a national nutrient 
profile system, though this would 
involve more work and 
resources.(P2, P7)  
 
 

Again, an ‘international 
standard’ for the purpose of 
the TBT must be from an 
‘open’ i.e. inclusive 
international organization. 
WHO recommendations 
(including NPMs) cannot be 
standards if they do not 
meet inclusivity 
requirements.  
 
If Codex were to adopt a 
nutrient profile model that is 
more conservative (with 
lower thresholds) than WHO 
NPMs as labelling standard, 
then justifying anything that 
exceeds it would be more 
difficult. 
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

Health, or if the process was done more 
consultatively.(P2) 

4.0 Due process: 
no consultation of 
industry 

Fair and Equitable 
Treatment (FET) (IIAs & 
FTA Investment 
chapters) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Transparency (CPTPP 
TBT+) 
 
 
 
 
 
 
 
 
 
 
 

Three (3/9) participants mentioned a 
potential FET issue arising if there was 
no consultation of industry in the 
development of the FOPL regulation. It 
was explained that, under international 
investment law, exactly what FET covers 
is not always clear, and tribunals can 
take different views. There are many 
different agreements – IIAs and TIAs – 
with more or less detail on what FET 
covers. The newer agreements do have 
specific obligations or recommendations 
for publishing proposals and consulting. 
Those are not always subject to dispute 
settlement provisions, so it may not be 
something that can be challenged, but it 
could be relevant.(P6) 
 
One participant discussed this 
scenario’s relevance to Transparency 
rules in the TBT chapter of the CPTPP 
(Art. 8.7). Their interpretation was that 
once the CPTPP enters into force, if a 
country initiates a change in regulation 
and does not consult industry 
domestically and in other countries, but 
does consult public health experts for 
example, it could be liable under this 
TBT+ provision. It could also raise 
complaint under Regulatory Coherence. 
Though at this time (under CPTPP) it is 

One participant made the point 
that the regulation would have to 
be extreme (e.g. plain 
packaging) without investor 
consultation, for it to lead to such 
an investor dispute, so a Fair & 
Equitable Treatment challenge in 
this case would be 
questionable.(P4)  
 
Another participant posited that, 
to the extent that we have an 
example from tobacco control 
(the FCTC) that having industry 
as part of the process was 
problematic and therefore it was 
necessary that they be excluded; 
an argument could be made that 
this extends to food.(P7)  
 
Participants agreed that under 
the various WTO agreements, 
Transparency provisions do not 
require consultation of industry 
stakeholders, so failure to 
consult with industry should not 
be a relevant legal issue. The 
requirement is only that a 
member state give other member 
states a reasonable amount of 
time to weigh in on a policy 
proposal. This usually involves 

It was noted that failure to 
consult with industry may 
result in sub-optimal policy 
formulation, especially with 
regard to implementation 
details. It was generally 
believed that having some 
form of industry consultation 
is good practice, and that it 
may also increase buy-in.  
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

 
 
 

not subject to legal enforceability, but 
merely a code of good intent.(P8) 

Governments consulting their 
own industry stakeholders 

5.1 
Implementation: 
short time frame to 
comply 

 
 
 
 
Transparency & 
Notification (WTO TBT) 
 
 
 
 
 
Fair & Equitable 
Treatment (Investment) 

Nearly all (7/9) participants agreed that 
impossibly or arbitrarily short timelines 
could be problematic.  
 
To comply with TBT, members must 
provide other members with at least 12 
months notification before regulation 
inters into force (P8), and the TBT and 
SPS suggest a period of no less than 6 
months to comply.(P3) 
 
Three (3/9) participants mentioned the 
potential for a FET argument to be 
raised, however unlikely that it would 
have any validity or merit (P2, P4, P6), 
as a FET may just be used as a blanket 
claim to block the policy.(P2) 
One participant noted that it may depend 
on the shelf life of different products 
affected. For example, if stock is unable 
to be sold because it was manufactured 
under a certain expectation of a 
regulatory environment that has 
changed, and stickers cannot be used, 
so it goes to waste. They pointed out 
that implementation date applying to 
manufacture is different from retail.(P6) 

One participant argued that 
implementation time would be 
more of a domestic commercial 
issue than a trade issue, so long 
as you are giving all players the 
same amount of time to 
comply.(P7) 
 

Several participants 
believed that allowing a 
reasonable amount of time 
to comply—determination of 
which would likely involve 
industry consultation—would 
be most likely to lead to a 
better policy, and less 
reason for industry to 
challenge.  
 
However, it was noted that 
consultation in the logistics 
and implementation stage is 
very different from 
consultations at earlier 
stages of policy 
development.  

5.2 
Implementation: 
stickers not 
allowed 

Necessity (WTO TBT) The majority of participants did not see 
major trade issues here, providing that 
there is evidence for a risk of non-
compliance if stickers are permitted.  

If a country feels there is a risk of 
noncompliance if stickers could 
be removed, then the 
government has the right for not 

The more options are 
provided to assist in 
implementing a measure 
with lower costs, the better 
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

 
However, one participant argued that 
there is no good reason why a sticker 
would not be permitted, because they 
can be made non-removable.(P8) 

allowing them; though evidence 
and rationale would be 
needed.(P2) 

the alignment with WTO 
agreements and lesser 
impact on international 
trade, also reducing the 
challenges that could be 
made by industry.(P3) 

6.0 Evidence: 
justification using 
international vs. 
local evidence 

WTO – general  
(e.g. Australia plain 
packaging case) 
 
Investment – general  
(e.g. Uruguay v Philip 
Morris case) 

The risk of relying on international 
evidence may depend on what it is 
meant to be justifying. Four (4/9) 
participants felt that having local 
evidence of need for the policy – of the 
issues that need to be addressed and 
their causes, forming the basis for the 
defined regulatory objectives – was 
important. Lack thereof would be a 
weakness.  
 
One participant explained that, if local 
foods and dietary patterns are different, 
and you are trying to extrapolate across 
different foods, food environments and 
dietary patterns, this will be fraught. 
However, if it is something more 
generalizable to human behaviour (e.g. 
how packaging influences perceptions 
and behaviour) that is not local, but you 
have plausible explanation for why it is 
likely to apply in your setting, you could 
build a plausible case for it.(P6) 

Five (5/9) participants believed 
that having local evidence on the 
effectiveness of a particular 
intervention is better, but lack 
thereof should not be an obstacle 
if you can point to rigorous 
international evidence and have 
a rationale for why it would apply 
in your context. 
 
Having ‘best buy’ or ‘best 
practice’ recommendations from 
a reputable body such as WHO 
to fall back on makes it less open 
to scrutiny from dispute panel, 
though the evidence is not as 
strong as it could be.(P8) 

One trade and investment 
law expert noted that some 
of the disciplines that TIAs 
impose on [health] policy are 
actually quite useful, as the 
rationale for why 
international evidence could 
apply is something you 
would have to consider 
anyway, to make sure that it 
is an effective policy.(P6)  
 
As to how much evidence is 
needed to justify a policy, 
the response has been that 
nobody knows.  
 
One public health policy 
expert raised that a key 
question to consider is, to 
what extent is more 
evidence required to satisfy 
trade and investment 
tribunals than would 
normally be considered 
good practice at the 
domestic level?(P4) 
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Scenario Which types of 
agreements 
(WTO/WTO+) and 
associated rules would 
apply 

What are the potential challenges or 
threats to policy space 

Are there any potential 
supportive factors that could 
support or increase the policy 
space 

What would need to 
change in order to 
increase the policy space 
for this new regulation 

General comments  “As a general rule, the harder you make 
it for industry, the more likely they are to 
use the agreements in creative ways 
against you.”(P4) 
 

The domestic legal 
framework/context is important; 
Being part of a comprehensive 
set of policies shows that the 
government has real 
commitment to addressing the 
health issue. It may counter the 
argument that less trade 
restrictive alternatives are 
available.(P2)  
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4.4 Analysis 

4.4.1 Results summary 

There was a good degree of agreement between participants’ responses, and I was confident to 

have reached saturation. The scenario interviews revealed that as a FOPL policy progressed 

from a minimal-impact baseline to something stronger (i.e. more restrictive in line with 

achieving public health objectives), the range of arguments or challenges that could be raised 

under TIAs increased, and some of the tensions between population nutrition objectives and 

international economic policy objectives started to become more apparent. If the labelling 

measure was more effective in influencing consumer choices and dietary change, it was 

understood that it would have a larger impact on sales, which would mean greater chances of 

objections being raised by commercial stakeholders. However, many of these potential 

concerns appeared to be preventable through careful policy design. In this sense, the interview 

data corroborated what was found in the realist review presented in Chapter 3, but added greater 

detail and specificity to the policy area of front-of-pack labelling.  

4.4.2 Research Question 1 

What are the specific direct and indirect trade- and investment-related constraints 

governments may face when considering the policy avenue of front-of-pack nutrition 

labelling? 

Participants consistently raised the same international trade and investment rules and principles 

when discussing what would apply in each policy variation/scenario. These included:  

• Non-discrimination 

• Necessity 

• Harmonisation and international standards 

• Trademark rights (intellectual property) 

• Fair and equitable treatment 

These have been described in detail earlier in the thesis (Table 3-3. Mechanisms of influence 

on nutrition policy space related to agreements  and Glossary). Although specific definitions 

and wording may differ between agreements, a firm general understanding of these concepts 

is important to bear in mind during policy design at the domestic level. The data indicates that 
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these rules may not necessarily substantively constrain nutrition policy. Governments may 

produce evidence to justify any deviation from these principles that is necessary to achieve 

legitimate regulatory objectives. As said by one participant: 

We in health generally think about the risks that trade and investment agreements pose 
and the need for evidence, but some of the disciplines that they impose are actually 
quite useful, I think. The sort of things that I am saying you might need to do to – to use 
a legal term – reduce legal risk, are things you should probably do anyway if you want 
to make sure that your policy intervention is likely to work. (P6) 

The participant implied that these are effectively principles of good regulatory practice, and 

that following these will make for a ‘better’ nutrition regulation. My analysis, however, 

suggests that in theory this is true, but the trade and investment system implicitly preferences 

certain types of ‘evidence’ over others and the interpretation of these principles could be open 

to capture by powerful interests. 

The interpretation of TIA rules, by WTO panels or by investment treaty panels, introduces an 

element of unpredictability for policy space outcomes. In the words of one legal expert 

participant: 

when you’re looking at all of the subjective terms like necessity, justifiability, and fair 
and equitable treatment, and proportionality, all of these subjective terms come up in 
different contexts. The question is, what is taken into account in making those 
subjective value judgements. In many of the agreements, health will be specifically 
mentioned, and you make as strong a case as you can for the health justification of the 
measure and the way in which the health justification contributes to showing that it is 
necessary or justifiable or proportionate or in accordance with fair and equitable 
treatment. (P6)  

Different agreements can have varying amounts of detail in the definition of these terms; more 

recent agreements tending to be more detailed and prescriptive, while older agreements leave 

more open to interpretation. Either way, language is inherently interpretive and in a global 

trade and investment law context these terms are often interpreted with limited precedent. The 

implication here is that language, discourse and framing in the context of TIA rules are open 

to the influence of power dynamics.  

Given this subjective human element, it is impossible to predict which way a ruling will go. 

“It’s hard in these circumstances to say what a legal risk is… when these cases do go to a 

tribunal panel, they are highly political cases. There is always a lot of discretion for tribunals 

and panels to find in a way that they want.”(P6) This uncertainty is more pronounced for 
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investment tribunals, where panels of arbitrators are chosen ad hoc; “you never know, with the 

people who sit on the panels, and what they’re going to pull out. At least with the WTO there 

is some level of oversight with the Appellate body.”(P4) 

The over-arching mechanisms through which TIAs can constrain policy space for food 

environment regulation are therefore: evidence requirements, process prescriptions, and 

industry power. These will each be discussed below.  

Evidence requirements 

Scientific evidence base is a crucial component of any policy, and supports good regulatory 

practice. In this context, pivotal forms of evidence include: that there is a health problem or 

concern that merits attention; that there is a relationship between the product being regulated 

and the identified health problem; that there is a relationship between the regulatory 

intervention and an improvement to the food environment; and ultimately that there is a basis 

that the intervention will improve the health problem. Justification of regulations with respect 

to necessity and expected effectiveness also requires evidence of the proximal and distal factors 

along the way, e.g. on perceptions, beliefs, knowledge and attitudes and their relationship to 

behaviours linked to the health problem.(P6) A mandatory FOPL policy will require evidence 

that a voluntary measure is likely to be ineffective, i.e. evidence of a non-uptake risk. Nutrient 

content thresholds within nutrient profile models must also be evidence-based. As described 

previously, there must be evidence of a measure’s expected effectiveness in achieving the 

defined objectives, in proportion to less trade-restrictive alternatives.  

However, ‘evidence’ is also a disputed construct. For instance, where was it produced, and by 

whom? What is the type, or nature of evidence, and its quality and rigour?  

Participants agreed that the entirety of this evidence does not need to be locally produced. 

There should be evidence of need, of the health problem to be addressed, in the local context. 

But the rest could be brought in from research carried out elsewhere, on the condition that there 

is due consideration and justification for why it is likely to apply in this context. In considering 

the international evidence’s applicability to a domestic context, one would have to show 

whether the market is the same, whether there is a similar consumer demographic, and that the 

food products in question are not significantly different. Participants felt, however, that having 

local data would strengthen the implementing government’s case.  
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The question of how much evidence is enough is more elusive. In reference to previous dispute 

cases, a legal participant mentioned the importance of not relying on just one or two studies, 

so the volume of research is also quite important. If looking, for instance, at why a certain 

policy measure has or has not been effective, this could be different in different contexts, and 

thus a collection of studies would be appropriate to gauge the likelihood of effectiveness in a 

specific jurisdiction.(P2) Having a collection of supporting evidence would be especially 

important if there was conflicting research produced in opposition to a policy (for instance, 

through industry-funded studies). 

In terms of the type of evidence needed, this includes epidemiological research, and 

behavioural science on how people understand and perceive risk, and how they use that in 

decision making. Evidence would need to focus on how different kinds of packaging affect 

consumer perceptions and behaviour, on marketing and how the package influences consumer 

intent-to-purchase, etc.(P6) The question remains as to how the quality and nature of evidence 

would be weighed by dispute arbitrators who do not have health policy expertise, in terms of 

study design and the strength of findings (e.g. case series studies such as focus groups vs. 

prospective modelling or simulations vs. policy evaluation as natural experiments), including 

whether there is opportunity for bias due to conflict of interest. Randomised controlled trials, 

the ‘gold standard’ in health evidence, may not necessarily be feasible or appropriate.  

One might argue that, with enough evidence, even a small and low-resourced country should 

be able to defend a well-designed policy, and may have their legal fees covered by the 

complainant if the policy is contested and the government wins. But cost of arbitration aside, 

there are costs associated with the entire process of preparing a policy to a standard that will 

withstand potential challenges: 

You can obviously build an evidence base, you can justify these policies, so someone 
could say that policy space is there for you, it’s carved out. Because at the end of the 
day, you can defend it to the WTO panel, if it’s a legitimate policy. But I think we have 
to ask the question, where is the WTO dispute settlement process requiring evidence 
that goes above and beyond what would have been really solid evidence-based policy 
at the domestic level. So what additional resources, what additional time—not just the 
human time that goes into making the policy, but the delay of when the policy goes into 
effect—is spent potentially because we are trying to go so far above and beyond to 
secure that policy space within the WTO… You’ve got the cost of the administration – 
all the people that are working and doing it, you’ve got the cost of the lawyers that 
ultimately have to defend these at the WTO… and I think that brings up the question of 



Chapter 4 Scenario Analysis – Nutrition Labelling 

92 

opportunity cost of where else money can’t be spent, because we were doing all of these 
things to go above and beyond for the WTO. (P4) 

Good Regulatory Practice and prescriptions for policy process 

Framing of objectives 

This analysis indicates that the defined objective of the labelling measure is an important factor 

in interpreting its necessity, in terms of trade restrictiveness. Arbitrators will look at whether 

there is evidence that it is the least trade restrictive measure available to achieve the desired 

objectives. Therefore, clarity is key. For example, if the objective is to inform consumers, 

policy makers would have to show why less trade restrictive measures such as education 

campaigns are not as effective in achieving the objective, or whether this measure is 

complementary to that as part of a comprehensive suite of measures. In addition, if nutrient 

content labelling already exists on back-of-pack, there could be a question of why mandatory 

FOPL is going to make any difference.(P2) If the objective is to change consumer behaviour, 

then the evidence would have to go a step further to show that providing the information on 

this FOPL is going to have that effect.  

Consultation 

In the area of labelling, most participants considered consultation with industry to be part of 

good practice. This was especially emphasised for issues surrounding implementation and 

logistics. All of the participants agreed that implementation should not be made more onerous 

on food companies than necessary, as doing so would open the door for more complaints or 

potential challenges to be made by affected industry stakeholders. However, most pointed out 

the importance of how—and where in the policy cycle—consultation is carried out. Many 

participants specifically noted that consultation should not mean giving industry a say at the 

agenda-setting stage, or in discussions regarding the merit of different policy instruments, as 

this is where policies can be significantly watered down. Following evidence in tobacco control 

that involving industry in the policy process was problematic, the FCTC set a standard of 

protecting tobacco control policy from industry interference: “In setting and implementing 

their public health policies with respect to tobacco control, Parties shall act to protect these 

policies from commercial and other vested interests of the tobacco industry in accordance with 

national law.”(224 Art. 5.3) At least one (legal) participant believed that an argument could be 

made that this position should extend to food.(P7) The majority perceived that commercial 

stakeholders could have valuable insights into policy design regarding logistics and 
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implementation, and that they should not be excluded entirely. Perhaps guidance here within 

TIAs could be more specific, to avoid confusion and concerns being raised; however, that is 

not consistent with current trends on transparency requirements. 

The WTO TBT only requires prior notification of proposed technical regulations, which in 

effect gives Members time to receive feedback from their industry stakeholders and an 

opportunity to raise concerns on their behalf. Consultation with investors could be important 

in terms of fair and equitable treatment, though the language on what FET actually means is 

not always clear in agreements.(P6) The few participants who discussed investment believed 

that a breach of FET would likely involve serious mistreatment of investors, for instance had 

there been any express commitments made to investors not to regulate front-of-pack 

labelling.(P2) One participant explained that the type of labelling policy discussed here would 

likely not be extreme enough to lead to any investment-related arbitration.(P4) One participant 

expressed greater concern regarding transparency and consultation requirements in the TBT 

chapter of the new CPTPP.(P8) This text effectively reads:  

Each Party shall allow persons of another Party to participate in the development of technical 
regulations, standards and conformity assessment procedures by its central government bodies 
on terms no less favourable than those that it accords to its own persons.(225 Art. 8.7 para. 1)  

This participant interpreted it to mean that if a country initiates a change in regulation and 

consults public health experts but does not consult industry domestically and in other countries, 

it could be liable under this TBT+ provision.(P8) This is of course still speculative, but shows 

how there may be potential for a variety of interpretations of this provision. 

Implementation 

Lack of notification of policy proposals, and insufficient time frames given to comply, are 

commonly raised STCs in the TBT Committee concerning FOPL regulations. A balance has to 

be struck between expedient policy development and implementation to respond to the public 

health problem, and allowing adequate or ‘reasonable’ amount of time to comply. “If the time 

frame is impossible to comply, the government will be doing themselves a disservice…Setting 

arbitrary time limits without looking at whether they can actually be met would be 

problematic.”(P2) The TBT and SPS Agreements mandate a minimum of six months, but what 

is considered a ‘reasonable’ amount of time to comply may depend on the perspective of the 

stakeholder. There will of course be costs associated with implementation, but to what extent 

should they be minimised? In the words of one government regulatory stakeholder, “the longer 

the period [given] for [adhering to] the measure, the greater is the alignment to the WTO 



Chapter 4 Scenario Analysis – Nutrition Labelling 

94 

agreements and the lower is the impact on international trade.”(P3) This ‘the longer, the 

better’ mentality conflicts with the public health imperative of getting policy moved forward 

efficiently, in particular so that monitoring can be done once it has been implemented. One 

legal participant noted that ‘reasonable time’ here may depend on the shelf life of different 

products being regulated.(P6) For instance, if products have been manufactured under a certain 

expectation of a regulatory environment that has changed, perhaps a product goes to waste 

before it can be sold. In this sense, as pointed out by another legal participant, it relates to FET 

provisions for investment. However, this participant noted that “you would want to look into 

whether the claim is valid, or just a blanket claim to block the policy.”(P2) 

Use of supplementary stickers on FOP labels was also explored in the scenarios, as a potentially 

contentious policy implementation factor. The use of stickers could potentially reduce costs to 

producers, yet some public health stakeholders believe it has the potential to compromise the 

policy (through misplacement or risk of removal, etc.). Here, there was more agreement among 

participants that allowing the use of stickers—at least in the early stages of implementation—

is likely a good compromise between health and trade objectives. In the words of the same 

government regulatory stakeholder,  

the more alternatives provided to assist in implementing the measure with lower costs, 
the greater is the alignment with WTO agreements and the less is the impact on 
international trade. This reduces the probability of the measure being questioned about 
its implementation requirements. (P3)  

Another (public health) participant said:  

I can’t see why stickers would not be permitted. At least if we use the alcohol model 
from the TBT [chapter] annex [in the TPP] – the supplementary (alcohol) label 
scenario have to be non-removable, and have to comply with whatever labelling 
requirements are. (P8)  

As long as it is not up to the producer to decide where and what is on the label (which is 

vulnerable to misleading or illegible information being displayed), it seems stickers can 

reasonably be expected to help achieve the public health purpose.  

Generally speaking, several participants expressed that the less time you give industry and the 

less flexibility you give them in how they do it, the more they have to complain about, “though 

that doesn’t mean those complaints are any good or that they’ll win.”(P6) Moreover, 

participants perceived a high capacity on behalf of commercial stakeholders to use TIAs to 

their own benefit. In the words of one public health expert,  
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the general rule is, the more unhappy you make industry, the more they find different 
ways to complain (and they’re good at finding their way through these treaties and 
making unique and complex arguments of how you’ve violated their rights). The harder 
you make it for them, the more likely they’re going to use the system against you. (P4) 

Industry power and resources 

A recurring theme in interview responses was a perceived imbalance of power towards industry 

stakeholders (with respect to public health interests, and governments’ (public) interest in 

general—especially for LMICs). Companies and industry associations with deep pockets have 

power for lobbying, formal submissions, and threats at the domestic level, which may influence 

RIA processes, constraining policy before it even gets to notification stage. These stakeholders 

also have the resources for initiating and fighting a trade or investment dispute. This may be in 

terms of finances (for an investment dispute), personnel to act as technical advisors, as well as 

time. For industry, there is an incentive to stall policy for as long as possible, for example 

through ongoing discussions in the TBT Committee; governments, on the other hand, operate 

within electoral cycles and may not be able (or willing) to continue to pursue a policy that is 

delayed past the next election. Finally, companies and industry associations have resources to 

produce and/or commission research that confuses the evidence base for public health 

regulations.  

Two participants who were very familiar with specific instances of regulatory chill for FOPL 

cited the potential political and economic cost of non-compliance with powerful investors or 

trade partners’ demands—if not through the agreements, then through pressure applied 

elsewhere. For instance, in response to an unwelcome policy, a company might threaten to 

close a factory, resulting in a loss of jobs (a ‘typical’ tactic described by one participant (P5)). 

The example of Thailand’s 2006/2007 attempted traffic-light FOPL policy was raised to 

illustrate how internal government disagreement modified the policy to a much diluted version, 

due to fear of trade repercussions—whether through a formal dispute initiated following the 

STCs raised, or through disruption or lost access to export markets due to being put on the 

United States Trade Representative’s ‘Trade Watch.’(P8) Without a direct challenge, a country 

can still apply unilateral pressure, for example threatening to change the agreements that exist 

between them, with the purpose of protecting its industry interests.  
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4.4.3 Research Question 2 

What are the specific policy design settings of importance for front-of-pack nutrition labelling 

policy space? How might contextual factors, including actors, institutions and networks, affect 

the mechanisms of influence? 

Policy design 

Products within remit, nutrient thresholds; non-discrimination and international 
standards 

Results indicate that the distinction of products to which a regulation applies (in effect) and of 

the nutrient content thresholds of importance are key foundational elements of a FOPL policy. 

The main concern to be avoided is an issue of discrimination. Countries have encountered 

complaints where thresholds have appeared to be arbitrary, or certain products are exempt. It 

may not be enough to say that a regulation applies to all packaged products, both imported and 

domestically produced. For instance, there may be an issue if there is an informal sector that 

contributes significantly to the health problem the government is aiming to address through the 

regulation, but is not reached by it.(P7, P9) 

Determination of how much of a certain nutrient meets a threshold for labelling has been 

contentious, and also relates to the issue of international standards, or the lack thereof. The 

WTO SPS Agreement references the Codex Alimentarius as an international standard, and at 

the time of analysis, Codex is the only food standards body that meets the requirements for a 

WTO TBT standard. The 2016 Codex nutrition labelling guidelines state:  

The information should not lead consumers to believe that there is exact quantitative 
knowledge of what individuals should eat in order to maintain health, but rather to convey an 
understanding of the quantity of nutrients contained in the product.(223 p2) 

This is less relevant when simply displaying nutrient content, but has been used to oppose 

regulations seeking to alert consumers to foods with higher levels of critical nutrients, for 

which greater consumption poses health risks. In addition, at the time of analysis there is no 

single internationally-accepted standard NPM establishing the thresholds above which the 

content of a certain nutrient is considered ‘high’. The WHO and regional offices (e.g. the Pan 

American Health Organization - PAHO) have produced several regional NPMs. Participants 

agreed that one of these NPM coming from the WHO designed for the region, but adapted to 

the country context would be the most robust option. Such models are rigorously researched, 

with robust evidence, yet may not include all of the products consumed in any given country 
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context, hence the need for some customisation. A country may be able to develop their own 

NPM, but the work required to design and justify it to the standard required by the WTO would 

be costly.(P1, P7) 

One public health participant summarised the tension between the public health objective of 

customisation for contextual effectiveness or appropriateness, and the trade objective of greater 

harmonisation:  

There’s this need to have policy actually responding to the populations and needs of 
different countries, but that really flies in the face of what the WTO is trying to do – 
because it wants everything to be harmonized to a single standard. Because it makes it 
easier for corporations to put their products out to everyone, in the same packaging, in 
the same way. And obviously there’s already differences between countries, so it’s not 
like they’ve fully achieved this in any means. But I could see that the WTO would be 
less happy with having all of these different regional variations of a nutrient profile 
model, particularly if we started to see this idea of traffic light interpretive labelling 
really come up, right? Because if a company has to keep reformulating its labels – you 
know, whether it’s amber, green or red – based on different models, in different 
countries, it’s going to start to [complicate things]. (P4) 

Evidence for format, justification of necessity, and framing of objectives 

The WTO TBT states: 

whenever a technical regulation is prepared, adopted or applied for one of the legitimate 
objectives explicitly mentioned [such as public health protection]… , and is in accordance with 
relevant international standards, it shall be rebuttably presumed not to create an unnecessary 
obstacle to international trade.(8 Art. 2.5) 

If a regulation does not follow an international standard, or in the absence thereof, a 

justification of its necessity is required. Throughout the interviews, considerations surrounding 

necessity were increasingly raised when the discussion turned to the chosen format of an 

interpretive FOP nutrition label, as there is currently no guidance from Codex in this regard. 

Various formats (means of displaying interpretive nutrition information, as well as size and 

placement) have been proposed and implemented by different countries. The examples 

provided in the interview are pictured below (Figure 4-1). 



Chapter 4 Scenario Analysis – Nutrition Labelling 

98 

 

Figure 4-1. Selected examples of interpretive nutrition labels 

In following from the contention around how much of a nutrient is ‘unhealthy’, it was expected 

that an interpretive label would raise more concerns on the part of food producers and retailers. 

One participant explained that,  

for every new layer of interpretation or information that you’re requiring on these 
labels, it needs to be justified. So you’re going beyond saying ‘this is what’s actually in 
this package’- which is something that can be a bit more concrete. Every layer of 
abstraction on top of that [the bare facts] needs to be justified with a pretty solid 
evidence base, for the WTO. (P4)  

Indeed, many participants stated that an interpretive and/or larger label would surely trigger 

greater objection from industry, in particular because of a higher likelihood of impact on sales. 

However, ‘interpretiveness’ and size were also considered important aspects to the projected 

effectiveness of the measure in improving consumer understanding. Therefore, some 

participants believed that a more interpretive and/or larger label may be less subject to 

challenge (or at least more defendable) on the basis of necessity, than one that is very small or 

simply reiterates the percentage daily values that can be found on the back of the pack. 

Evidence, however, on what is the optimal format, font, size etc. for the specific context would 

be crucial in order to justify the measure (in particular in relation to the regulatory objectives, 

as discussed earlier).  

The earlier literature review (Chapter 3) indicated that there is still some disagreement around 

which interpretive format is optimal for FOPL (e.g. traffic lights, a health-star aggregate score, 

warning symbols), but the majority of interview participants favoured the octagonal black 

warning symbols now in use in Chile:  
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The interpretive kind of process – it’s improvement, but it still assumes a fairly high 
degree of literacy on the part of the consumer… some of the suggested models that 
have been proposed… assume that people know what their daily intake is. And they 
have to assume that this product, in relationship to everything else they may be eating 
that day, isn’t going to tip them over. So let’s just say that it’s an improvement but my 
understanding of what the nutrition literature is telling us is that these kinds of 
interpretive labels are not as effective, or likely to be less effective, than the warning 
labels that are proposed in Chile and in Canada. That are essentially telling people, 
this is something you ought to think two, three, four times about before you consume it. 
(P8) 

Chile’s mandatory FOPL featuring black octagonal warnings was lauded as one whose 

evidence base is robust, and was put together with a great deal of planning. 

Contextual factors 

Based on my conceptual framework, my hypothesis was that contextual factors would tend to 

have a moderating effect on the mechanisms through which TIAs constrain policy space for 

FOPL. Participant responses regarding what contextual factors might support or increase policy 

space for FOPL have been organized into two categories: domestic political/regulatory context, 

and actors/institutions involved at both domestic and international spheres.  

Domestic political and regulatory context 

A Constitution recognising the Right to Health, or other relevant human rights 

One legal participant in particular spoke of the benefit of having a national Constitution 

enshrining the Right to Health, giving this and other human rights a higher order in the legal 

hierarchy than economic or commercial rights at the domestic level.(P5) This was mentioned 

in relation to an Argentinean context specifically and Latin America more broadly, though not 

necessarily generalisable to every country with the right to health in its constitution, since there 

are different levels of commitment on the part of government, and judicialisation in the legal 

system.(226) 

Another participant from the legal field was slightly more sceptical. In their words: 

I think that countries that do have a right to health that MEANS something in that 
country should be defending their policies invoking that. You know, ‘we have 
obligations under all of these other treaties; right to health, right to food, and we are 
promoting those through these measures.’ But just exactly what that adds in an actual 
case is very hard to say… but in all these cases you try to load as much as you can 
toward the normative political basis for what you’re doing. (P6) 
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This potentially supportive factor for policy space reflects back to the framing of policy 

objectives. The (former) participant who felt more strongly about this added that one has to be 

very transparent, and the purpose of the measure has to be clearly connected to the purpose of 

protecting the right to health, with evidence for its effectiveness in achieving that.(P5) What 

wasn’t mentioned by any of the participants was the potential benefit of having a constitutional 

protection of consumers’ right to know what is in their food. In such cases, framing FOP 

nutrition labelling in terms of consumers’ right to information may be supportive for those 

countries whose constitutions do not guarantee their citizens any kind of health protection. 

Other regulatory instruments currently in place  

The existing domestic regulatory framework for NCD prevention through nutrition was also 

cited as an important factor. Two legal experts asserted that where a FOPL policy is part of a 

comprehensive suite of measures, including less trade restrictive alternatives such as education, 

it may be more defensible to a challenge on the basis of necessity.(P2, P5) If a country has not 

done that, it may not be in a strong place to defend the selection of a FOPL policy on its own. 

In addition, a comprehensive policy effort shows that the government has a real commitment 

to reduce dietary NCDs, perhaps lessening the chances of regulatory action being perceived as 

a disguised protectionist measure.  

What was not specified in the scenarios is whether there had been any express commitments 

made to investors not to regulate front-of-pack labelling, which would relate to FET and the 

reasonable expectations for investors of the regulatory environment. This consideration was 

brought up by only one participant, who added that, nevertheless, such ‘commitments’ would 

be very unlikely in the given scenario.(P2) However, this highlights the potential tensions 

between objectives in a whole-of-government sense. If a government is actively trying to 

promote economic growth by attracting investment in the food value chain, there may be 

potential for conflict with regulatory action enforcing a labelling measure that has an effect on 

consumer behaviour and sales.  

Actors/Institutions/Networks 

In the realist review I found that actors and institutions, and the networks and power dynamics 

between them, have a significant influence on trade- and investment-related policy space. A 

number of stakeholders were mentioned in the interviews for having important roles in the 

mechanism of TIAs’ influence on policy space for FOPL. These include: branches of the 

domestic government, the local informal sector, the public, and civil society; international 
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inter-governmental institutions such as the WHO, PAHO, FAO; the WTO, UNCITRAL, and 

ICSID (as international bodies that regulate international trade and international investment, 

respectively); external governments; and industry stakeholders. One that stood out particularly 

was the Codex Alimentarius Commission.  

The Codex Alimentarius Commission is an interesting example of an institution that is highly 

relevant and influential for labelling policy. The WTO TBT Agreement references Codex as 

its relevant international standard for food regulations, and Codex Commission guidelines were 

perceived by participants to have a great deal of legitimacy in trade forums. Codex is a joint 

commission of the WHO and FAO; membership is thus open to Member states of either parent 

organization. Member delegations often invite industry representatives, acting as advisors. 

There are also 229 non-voting Codex Observers, from eligible international organisations; 156 

of these are NGOs, of which approximately 75% represent industry interests.(227) Observer 

privileges include the right to send representatives and advisors to attend meetings, to receive 

all working documents and discussion papers, to circulate their views in writing to the 

Commission, and to participate in discussions when invited.(228) Codex therefore represents 

an institution with great power in and of itself with respect to international trade and investment 

discussions regarding labelling, and which is tightly networked to its parent organisations, 

international governments, as well as industry stakeholders.  

Current Codex guidelines state that labelling should not convey that there is an exact 

quantitative knowledge of what nutrient levels are healthy or unhealthy,(223) making the case 

for interpretive nutrition labels based on nutrient thresholds more difficult. It was also 

mentioned that Codex standards tend to be interpreted as a regulatory ‘ceiling,’ versus a ‘floor’ 

or baseline standard.(P8) Thus, whatever the Codex commission publishes has a large bearing 

on discussions of trade restrictiveness with respect to labelling policy.  

The Codex Commission has formally approved work towards a guideline on FOP nutrition 

labelling. However, given its diverse membership—all with competing objectives—

participants believed the chances of this process resulting in strong FOP nutrition labelling 

guidelines from a public health perspective would be slim. And given its tendency to be 

interpreted as a regulatory ‘ceiling’ in trade forums, if Codex were to come out with new 

labelling guidelines, it may still be difficult to defend anything that goes above and beyond 

their recommendation.  
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The WTO TBT text basically says that where international standards exist members should use 

them, except where they would be ineffective or irrelevant in achieving the regulatory 

objective.(8 Art. 2.4) One participant pointed out that one could argue that the Codex should 

not be considered the relevant and appropriate standard-setting body for the purpose of 

nutrition labelling.(P2) International evidence, e.g. PAHO’s, suggests that a warning system 

such as Chile’s is most effective in terms of allowing for quick informed nutrition decisions by 

consumers.  

Actors, institutions and networks will be revisited in the following chapters on other policy 

areas, and I will present a stakeholder analysis in its own chapter covering all three policy areas 

in Chapter 7.   

4.4.4 Research Question 3 

What are the key leverage points/strategies to increase policy space to achieve public health 

objectives via best practice with respect to front-of-pack nutrition labelling? 

Participant responses regarding opportunities to increase (or preserve) policy space for FOPL 

centred around bolstering political will and developing supportive internationally-recognised 

regulatory frameworks.  

Political will 

At least four participants had observed that political will was a major factor influencing policy 

(space) outcomes.(P5, P6, P7, P8) In terms of TIAs: this means the political will and resources 

to move forward with regulation with less regard for potential concerns being raised in trade 

forums.  

In the words of one trade law expert, “I think the main problem we have in making progress 

has nothing to do with trade rules, and everything to do with lack of political will… because 

the rules do have the flexibility there.”(P7) They believed this lack of political will to be either: 

1) because governments think the potential backlash from industry (in general, not necessarily 

TIA-related) is just too difficult when weighed against the potential health benefits; or 2) 

because governments may be misinformed about policy constraints, holding the (misguided) 

belief that nutrition policy will violate trade rules.(P7)  The former point relates to the internal 

debates within government about conflicting objectives and the value of pursuing nutrition 
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policy. The second point reflects a more generalised fear of the ‘hard’ policy tools that are 

employed in the global trade policy space (compared to the relatively weak policy tools 

employed in the global health policy space). Another trade law expert pointed out that 

governments may have hidden motivations as well, wherein the threat of TIA repercussions 

could simply be used as an excuse not to pursue a policy that goes against their political agenda 

in some way: “it is impossible to distinguish between politicking and the role that legal 

concerns or threats really play within government regulatory decisions.”(P6)  

Another public health and trade lawyer asserted that we do have the arguments to face industry 

opposition through trade forums: “you [just] have to have a government strong enough, with 

political will to argue with the food industry.”(P5) 

What makes a government more willing to champion or push nutrition policy? In terms of 

correcting misinformation about the policy space available, one participant mentioned the 

support of a normative shift once a few ‘strong’ governments have taken the lead. For instance, 

there is now support for FOP nutrition labelling across most Latin American countries, 

spearheaded by PAHO, and one global public health expert believed it “likely that there will 

be a slowly developing cascade of normative impact” on the uptake of regulations 

elsewhere.(P8) 

However, this is balanced again by the internal balance of priorities within government. 

Willingness to push nutrition policy forward will depend upon the politics of each individual 

country at the time (i.e. regulation vs. deregulation; pro- or against government intervention in 

markets), as well as key economic interests.(P8) Commercial stakeholders will make threats 

through informal means such as their economic power within country, and through formal 

international e.g. WTO/FTA/investment channels as well if need be. So a government’s 

political will (and risk tolerance) can also be highly linked to the domestic political scenario, 

as well as international legal questions.(P5) Even in situations where a government may place 

less value on nutrition labelling intervention for public health, one participant raised the idea 

that public education (to build public opinion for the policy) may be the key to unlocking 

political will.(P7)  

This suggests the need for capacity building among political leaders to understand and 

recognise the potential TIA constraints on policy space, how to stand up to food industry threats 

and challenges – perhaps also making a business case for enacting nutrition regulations that 

have the potential to impact certain domestic economic interests. It will also be important to 
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share stories of policy success, and of the ways the WHO and related agencies can support 

comprehensive action.  

International regulatory frameworks: a Framework Convention on nutrition? 

Several participants also mentioned the potential benefit of a Framework Convention on diet 

and nutrition, similar to the FCTC.(P2, P4, P6) Such a treaty could provide a reference point 

on internationally-agreed best practice, in terms of justifying mandatory FOPL regulations. It 

could additionally set binding guidelines and standards for avoiding conflicts of interest in 

nutrition policy (regarding consultation processes, etc). 

At the moment, the only existing international policy reference point for FOPL is Codex, 

though it has a dual mandate of both trade facilitation and health. The WHO, on the other hand, 

sets health as its main priority, yet there are no WHO tools that set strong commitments for 

FOPL.  

The FCTC came into play in the panel decision of WTO on plain packaging of cigarettes 

(where Australia won). The FCTC was helpful in addressing the need for justification through 

being an internationally-recognised reference point for best-practice, and binding to all of its 

signatory Members. It also established the need to remove tobacco industry influence from 

policymaking processes. Having the FCTC to point to was seen as a key contributor to raising 

the political will of the Australian government to engage in this dispute: 

If you have these best practices or best buys coming from the WHO, it’s really 
powerful. Because it’s a respected international body that is perceived to be a rule 
maker in the health space. That’s why the FCTC has been so important in these cases—
and I haven’t done an analysis of the arbitral awards yet, but within the Uruguay case 
and WTO cases around plain packaging, I think that role of the FCTC is fundamental 
because they can kind of say, ‘this is the precedent that has been set, there is consensus 
among the international health community that evidence is in, tobacco is a deadly 
product, and these are the ways we need to be regulating it.’ We haven’t seen the same 
thing for food, for many reasons. Due to obvious complexity, you know—it’s easy to say 
what the [negative] impact of tobacco would be on any human, but food becomes a lot 
more complex with the interactions on the individual, culture, and all that. But if the 
WHO had a FC for diet—you know, people talk about this all the time—but that would 
set a really strong standard for states to draw on. If it comes down to arbitration within 
WTO or ISDS. To say, ‘this is what’s been accepted, this isn’t us trying to be crazy or 
unique in any way, we’re not being discriminatory.’ (P4) 
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As indicated by this participant, the idea of a Framework Convention for diet is optimistic but 

possibly currently unrealistic, due to the complexity involved in regulating food, as opposed to 

a product of which consumption has been shown to be exclusively unhealthy (i.e. tobacco, and 

to an extent, alcohol). Nevertheless, the WHO as an international institution can support a 

strong and multifaceted approach:  

 I don’t doubt that, with all other things being equal, having something from the WHO 
of the sort (whether it’s a treaty like the FCTC, or an agreed action, agenda, or Global 
Action Plan or even a scientific report), those things are all important and carry 
weight… The more that you’ve got something that has the imprint of any kind from the 
WHO (given that it is an intergovernmental organisation), the more you have of that 
the better because it brings not just the science but also the voice of the international 
community through governments into the system and into the interactions with… 
whether it’s WTO or an investment treaty. And I think that means something 
different/more than some other kind of expert panel report. (P6) 

4.5 Discussion 

4.5.1 Summary of analysis 

Participants indicated that the primary TIAs with relevance to FOP nutrition labelling 

regulations are the WTO TBT Agreement and TBT chapters of FTIAs, and to a lesser extent 

the WTO SPS Agreement, intellectual property (TRIPS or ‘TRIPS-plus’ in FTIAs), and 

investment agreements. Participants consistently raised the same TIA rules and principles when 

discussing what would apply in each policy variation/scenario. These included non-

discrimination, necessity, harmonisation and international (Codex) standards, trademark rights, 

and fair and equitable treatment. 

For the most part, these rules did not appear to present significant substantive barriers to the 

proposed policy scenarios, upon condition that the FOPL regulations were robustly designed. 

The key policy design factors for nutrition labelling that interact with TIA rules included the 

framing of policy objectives, products within remit, and label formats chosen. However, the 

TIA rules discussed presented procedural barriers, in terms of requiring evidence and industry 

consultation to prove that regulation is not more burdensome than necessary, justification that 

regulatory distinctions are not arbitrary or discriminatory, and the adherence to international 

standards. These procedural barriers become more pronounced as regulation becomes more 

comprehensive.  
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This analysis indicates that key contextual factors for the support or constriction of policy space 

through TIA mechanisms include domestic legal frameworks (such as consumer rights to 

information), regulatory contexts (e.g. commitment to addressing food environments through 

a comprehensive suite of interventions), and national economic factors (e.g. food import 

dependence, export interests, and the political influence of the food industry). My analysis 

suggests that potential strategies to increase or preserve TIA-related policy space for front-of-

pack interpretive nutrition labelling regulations include: capacity building among political 

leaders to understand and recognise the potential TIA constraints on policy space, how to stand 

up to food industry threats and challenges – perhaps also making the business case for doing 

so; and the development of supportive international regulatory and normative frameworks (in 

particular, updated Codex guidelines with a strong public health nutrition focus).  

4.5.2 Interpretations: where and why do constraints arise, and what can be done? 

My findings suggest that governments interested in pursuing FOP nutrition labelling 

regulations may proceed with reasonable confidence that well-designed (evidence-informed, 

non-discriminatory / non-arbitrary) labelling regulations are unlikely to encounter any 

substantive constraints on the grounds of TIAs. My analysis suggests several features of 

strategic policy design with potential to render regulations more robust and defensible against 

TIA-related challenges.  

• Non-discrimination: A nutrient profile model is needed to distinguish which nutrients, 

and at which levels, will be indicated on product labels (WHO-backed will be strongest). 

Comprehensive coverage (i.e. applying to all packaged foods regardless of origin) is most 

consistent with commitments to non-discrimination. 

• Necessity and justification: Basic national health statistics can provide justification of the 

need for regulation. Strategic framing of objectives implies careful consideration of what 

the measure is meant to achieve, and how this will be demonstrated (e.g. to inform 

consumers, or to encourage behaviour change). Evidence on what is the optimal label 

format, font, size etc. for the specific country context would be beneficial in order to 

justify the measure (in particular in relation to the regulatory objectives), as the impacts 

of these policy settings may be different for certain populations (for example, based on 

cultural significance or literacy). 
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• Process: implementation should not be made more onerous on food companies than 

necessary, as doing so incentivises more complaints or potential challenges to be made 

by affected industry stakeholders. However, it is critical that consultation not entail 

giving industry a say at the agenda-setting stage, or in discussions regarding the merit of 

different policy instruments, as this is where policies can be significantly diluted. The 

degree of stakeholder consultation required may differ depending upon which 

agreements a country has signed on to. 

• Context: FOPL regulation will be easier to justify in terms of its necessity (in light of 

reasonably available alternatives) if it is part of a comprehensive suite of nutrition 

interventions, including consumer education.  

The main TIA-related concerns are harmonisation with respect to international standards, as 

well as necessity and justification, as procedural constraints to policy space. I discuss these 

interrelated issues below.  

Necessity and justification 

As described previously, the Codex Alimentarius is a recognised international standard for 

food regulations, yet its guidance on nutrition labelling is not specific and does not adequately 

support public health nutrition objectives.(219) New Codex guidelines on FOPL are currently 

under development, however with only two meetings each year this process will take some 

time. Participants indicated that, depending on how progressive what they end up adopting is, 

it could either be supportive of front-of-pack interpretive/warning label regulation, or become 

a further hurdle for justifying anything that goes beyond it (since, as mentioned above in my 

discussion of Codex under actors and institutions, it tends to be interpreted as a regulatory 

‘ceiling’ rather than a ‘floor’ or baseline). Thow and colleagues’ (2019) interviews of 28 global 

governance actors also found that Codex guidance was perceived to be likely to have a high 

impact on FOP nutrition labelling globally, in either a positive or negative sense depending on 

the nature of the guidance ultimately developed.(71)  

In the absence of a relevant international standard, there is also a burden of evidence to justify 

regulation. Yet the production of evidence, and how it is valued, is political. The majority of 

sources on this topic, including my participants, seemed to say, ‘yes you can do this policy if 

you have the evidence to justify it.’ However, the perceived cost of evidence generation may 

contribute to regulatory chill. Moreover, ‘evidence’ is a loaded term. No participant could 
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actually specify the volume, type, or quality of evidence that would be required. In medicine 

and health disciplines, for example, there is an established hierarchy of evidence, with 

expensive randomised controlled trials at the top (the ‘gold standard’). However, there are 

poorly designed randomised controlled trials, which should be considered less valid than a very 

well-designed focus group (case series) study which is relatively cheap to produce, yet ‘lower’ 

on the quality scale. There is also the issue of industry-funded studies created to oppose or 

counter the public health/nutrition evidence. On a case-by-case basis, there should be critical 

consideration of who is sitting on arbitration panels, how they weigh this evidence, and their 

capacity to critically assess its quality, including any conflict of interest. There is also an 

indication that evidence requirements under trade/investment terms go above and beyond what 

would be considered good regulatory practice in public health at the domestic level, which one 

might consider an ‘unnecessary burden’ on public health nutrition policymaking.  

Why is FOPL contentious 

Front-of-pack nutrition labelling is the first food environment regulation for obesity and NCD 

prevention to have consistently raised trade-related concerns in international forums. This begs 

the question of why this policy area has been so contentious.   

A slippery slope 

One participant made the remark that front of pack labelling is seen as catalytic because it 

facilitates other policies by providing a baseline from which other regulations can be 

developed.(P7) For instance, as in the case of Chile, a policy may specify that any product that 

carries a warning label cannot be advertised to children nor sold in schools. Such policy is 

underpinned by the nutrient profile system used, and definition of critical nutrient thresholds. 

Once this NPM has been ‘accepted’ for FOPL in a normative sense, it should be significantly 

easier to design and pass regulations such as advertising restrictions based on the same nutrient 

profiles. Thus, this is an important area of policy for health decision makers to get right, and 

not succumb to industry pressure. It also changes the balance of rights towards the consumer, 

and away from commercial actors, which could present an important shift in power. 

It will be no minor task. The implications of FOPL in terms of catalysing other policies is 

critical in what industry stakeholders might view as a ‘slippery slope’ in regulation that must 

be avoided. In the words of the same participant:  
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To be honest I don’t think anything about front-of-pack labelling is going to be easy. 
There won’t be any minor issues because industry has a big stake in this and so I think 
everything is going to be a big deal and I don’t think they are going to give 
governments a pass on anything. So, I think governments have to be prepared that all 
along the way as there are problems that you have to address them, you know, 
promptly, effectively and efficiently. (P7) 

And while the pushback to be expected from certain industry stakeholders may also have the 

benefit of prompting better, more robustly-designed policy with the maximum likelihood of 

achieving the intended public health objectives of improved population nutrition and reduced 

dietary NCDs, the evidence I have collected suggests that, in reality, it is likely that powerful 

TNCs will use TIA mechanisms to stall, weaken, or stop any regulatory policy that threatens 

their profits.  

Internal tensions at sectoral level and reduction of profits 

This study has also touched upon some of the potential tensions at the domestic sectoral level 

related to FOPL. An effective FOP nutrition labelling policy with the potential to promote 

consumer behaviour change thus has the potential to the reduce profits of particular companies 

through an impact on sales of unhealthy products. Though substitution with healthier products 

could be expected, my analysis indicates that the affected industry stakeholders will make the 

case to Ministries of Commerce, Finance, Trade, etc. that such regulation runs counter to 

objectives of economic growth. In addition, there may be specific industries (e.g. export 

interests) that a country wants to protect, which might be negatively impacted by FOPL 

regulation if similar regulations were to be adopted abroad. Therefore, barriers to policy space 

FOPL must also be addressed internally, through a whole-of-government approach.  

4.5.3 Implications for policy makers 

Codex as entry point 

The importance of harmonisation and necessity/justification as potential procedural barriers to 

FOPL policy space suggest that the discussions at the Codex Alimentarius Commission are a 

key entry point for nutrition policy makers to be effectively engaged. This is particularly 

important given recent scholarship that revealed the imbalance of interests at the Codex 

Commission. Thow et al.’s (2019) study of the governance of FOPL in the Codex Alimentarius 

highlighted internal tensions in the dual mandate of promoting trade and protecting consumer 

health, compounded by the presence of food industry actors as formal participants in Codex 
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decision-making processes (both as observers and as members of country delegations).(71) A 

key finding of theirs, related to the imbalance of avenues for power and influence in governance 

of FOPL between public health and industry actors, sheds light on the extent of in-built 

institutional ‘mobilisation of bias’ in this system. Industry was seen to have more lobbying 

access to economic policy actors, who were perceived to be more influential than health actors 

in government decision-making. Thow et al. (2019) also observed that National Codex contact 

points for delegations were more often situated in Ministries of Industry/commerce or 

Agriculture, and rarely in Ministries of Health, leading to a focus in discussions at Codex on 

trade and industry aspects of standard and guideline development, rather than on health 

implications. They found that knowledge and resources required to participate in Codex 

discussions effectively was also skewed towards HICs, and towards industry actors. Large 

HICs were seen to exercise influence based on their expertise through the capacity of their 

regulatory agencies. Industry actors were reported to be positioned as technical experts, using 

this positioning to engage with decision makers. Relevant public health actors were perceived 

to have less familiarity with Codex governance structures and processes than their industry 

counterparts, and thus not well organized to effectively participate and exert influence on 

discussions. Finally, the authors reported that a financial barrier to participate was apparent, 

due to the costs of multiple in-person meetings and lengthy time frames resulting in decision 

making that spans multiple meetings. LMICs with limited resources were less likely to 

participate consistently, while industry actors had significant business motives to be engaged 

and resources to devote funding to participate. This important piece of work highlights the need 

to recalibrate the balance of power in this global regulatory forum.  

Learning from success 

My analysis indicated that a key lever to build political will for FOPL regulation would be in 

building capacity among political leaders and their technical advisors to understand and 

recognise the potential TIA constraints on nutrition policy space, and learn how to strategically 

design policy to avoid potential constraints. This would also include instruction regarding how 

to spot the ‘hollow threats,’ and how to stand up to food industry threats and challenges.  

Learning from successful implementation of FOPL regulations in other jurisdictions can 

bolster political will & understanding among policy makers as to their policy space to pursue 

similar measures. For example, Chile’s successful implementation of a comprehensive FOP 

nutrition warning label regulation was enabled by a strong research component contributed by 
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academic experts(229), high-level political championing, and support from civil society 

organisations.(201) Notably, Corvalán et al. (2019) report that the food industry and private 

sector were not included in the technical committees involved in the decision‐making process 

(ie. development of the NP system, and deciding on the format of FOP label to be used).(230) 

Industry did, however, actively participate during the process of public consultation for the 

decree, and played an active role in discussions on implementation issues such as timing and 

feasibility.(230) Early evaluations of the regulation have demonstrated effectiveness in 

improving the use and understanding of nutrition labels by consumers, and have positively 

impacted the healthfulness of purchasing decisions.(231,232) This first move in Latin America 

is expected to have a cascading normative effect(P8), and governments of Peru and Uruguay 

have since adopted a similar regulatory approach. Crosbie et al. (2020) describe the Mexican 

government’s plan to establish FOP nutrition warning labels, which has faced fierce opposition 

from powerful TNCs through their trade associations, including threats of legal challenges 

through the WTO and NAFTA/USMCA Agreement.(211) There is clearly an opportunity for 

regional knowledge sharing to enable policy transfer to other Latin American countries, as well 

as globally. However, since any such engagement with industry opposition (regardless of 

knowing whether or not government would win in a threatened dispute) expends political 

capital, it may be beneficial to also make a strong business case for doing so.  

4.5.4 Strengths and limitations 

A benefit of the vignette approach is that it provides many different perspectives on the research 

questions, and explores a variety of ‘possible futures.’ This study was limited by its reliance 

on a small number of experts in this relatively new area of work. Most of these experts were 

most familiar with and comfortable discussing WTO agreements, therefore there was limited 

discussion of more recent WTO+ agreements and provisions and their influence on policy 

space for FOPL. Nevertheless, both the trade and investment legal community and the public 

health nutrition community have robust knowledge and experience in this policy area, as 

evidenced by the in-depth knowledge of the expert interviewees, as well as the general 

consistency in their perceptions and interpretations. In addition, there are not many experts 

operating in this space, and my canvassing covered almost all of them. As such, I have a 

reasonable degree of confidence in the findings; i.e. that significant policy space remains for 

strong, well-designed labelling policy.    
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5 Scenario Analysis – Restrictions on Marketing to Children 

The realist review carried out in Chapter 3 indicated that the restriction of marketing unhealthy 

food and beverages to children is an area of food environment regulation with potential TIA 

constraints. This chapter presents the results of a set of vignette interviews that discussed the 

implications/interactions of trade and investment law for nutrition policy space, using a series 

of policy scenarios for restricting the marketing of unhealthy food and beverages to children.  

5.1 Background 

5.1.1 Regulating the marketing of food and beverages to children 

The effects that children’s exposure to food marketing has on their dietary preference for, and 

consumption/intake of, unhealthy foods is well-documented.(233–237) While the reach of food 

and beverage companies’ marketing to children extends worldwide toward un-tapped LMIC 

markets(238), studies have also noted a trend toward targeting children in lower-income and 

particular racial groups in high income countries like the United States.(239) 

Because children are particularly vulnerable to the persuasive power of marketing messages 

and techniques (for example, celebrity and athlete endorsements, in-store marketing, and toy 

co-branding), the WHO and its sub-agencies such as PAHO have published recommendations 

to limit the negative impact of food marketing to children and adolescents, with an aim of 

reducing their consumption of energy-dense and high-in saturated fat, trans fat, free sugar 

and/or salt (HFSS) products, including fast foods and SSBs.(24,29,240) Recommendations 

include that ‘marketing’ restrictions should cover not only advertising but all other commercial 

communications designed to promote (or have the effect of promoting) HFSS foods; that States 

should take a comprehensive approach for the highest potential to achieve desired impacts; and 

that Member States should cooperate to reduce the impact of cross-border marketing.(29,174) 

Again, as with labelling policy, restriction of marketing could in practice take many different 

forms. The NOURISHING Database has documented the various actions taken so far around 

the world in this policy area, ranging from: 

• Voluntary pledges and self-regulation, to mandatory regulation; 
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• Restriction of broadcast food advertising, non-broadcast communications channels, 

restriction in any medium, and restriction of marketing in schools; 

• Regulation of only specific marketing techniques, or of specific food items and beverages 

(such as SSBs or energy drinks).(34) 

Evaluations of self-regulatory regimes have shown these to be insufficient to reduce children’s 

exposure to this advertising(241–243), with common issues being overly-relaxed codes and 

guidelines (e.g Norway(244–246)), and low compliance (e.g. Spain (247), Canada (248)). The 

case for implementing mandatory regulations restricting the marketing of unhealthy foods and 

beverages to children is increasingly strong. As digital media and other forms of access to 

children become more widespread, it follows that regulations seeking to reduce children’s 

exposure to marketing of unhealthy products should expand from broadcast (primarily 

television) advertising bans, towards encompassing narrowcast (social media)(249), and novel 

marketing techniques such as product placement, co-creation, advergaming etc. 

5.1.2 Interaction with TIAs 

The realist review (Chapter 3) identified mandatory advertising restrictions in Chile as the only 

global example of mandatory regulation to date. Chile’s Law No. 20.606 on the Nutritional 

Composition of Food and its Advertising (amended to Law No. 20.869 on Food Advertising), 

prohibits the advertising or marketing of foods ‘high in’ sugar, sodium, saturated fat, or caloric 

value to children and adolescents.(250) The Law stipulates,  

the promotion of [food labelled ‘high in’] shall not be performed using advertising hooks that 
do not relate to the product itself when directed to children under the age of fourteen.(250) … 
Under no circumstance must advertising hooks such as toys, accessories, stickers, or similar be 
used as incentives.(250 Art. 8)   

It further specifies that advertising is considered to be aimed at children under the age of 14: 

if it uses, among other elements, children’s characters and figures, animations, cartoons, toys, 
children’s music, or if it includes the presence of people or animals that attract the interest of 
children under 14 years old or if it contains statements or fantastic arguments about the product or 
its effects, children’s voices, language or expressions of children, or situations that represent their 
daily lives, such as school, playground or children’s games.(250 Decree No. 13) 

Though no challenges have been raised in international trade or investment dispute forums to 

date, PepsiCo has filed a national court claim challenging Decree No. 13 for expropriation of 

its trademarks and brands, with the outcome of the case not yet known.(251) Potočnik (2019) 

asserts that, as a US company investing in Chile, PepsiCo could also pursue a challenge to 
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protect its investment under Chapter 10 of the Chile-US Free Trade Agreement.(251) In 

addition, studies have explored the potential for trade-related arguments being raised under 

TRIPS (91,200)  and the WTO TBT (91,210) under the interpretation of marketing restrictions 

as technical regulations, which must not create unnecessary technical barriers to the free 

movement of food products across borders.  

5.1.3 Vignette design 

The policy scenarios I developed followed from a minimally burdensome and generally non-

controversial baseline (a mandatory restriction of television advertising of unhealthy 

food/beverages to children through persuasive techniques during children’s programs), to a 

comprehensive policy that more closely resembles best practice from a population health 

perspective. These policy settings included: 

• Content restricted – persuasive advertising techniques vs all advertising to children 

• Definition of children’s viewing times (children’s programming vs. peak viewing times) 

• Target audience – age definition of children to be protected 

• Media – broadcast vs non-broadcast (digital) channels 

• Advertising vs. all forms of marketing 

• Targeted commodity – individual products vs brands 

• Evidence base – domestic vs international  

The over-arching research questions guiding this phase of the study were: 

1. What are the specific direct and indirect trade- and investment-related constraints 

governments may face when considering the policy avenue of restricting marketing 

promotions of unhealthy food and beverages to children? 

2. What are the specific policy design settings of importance for marketing restriction 

policy space? How might contextual factors, including actors, institutions and 

networks, affect the mechanisms of influence? 

3. What are the key leverage points/strategies to increase/preserve policy space to 

achieve public health objectives via best practice with respect to restricting marketing 

of unhealthy food and beverages to children? 
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5.2 Methods 

As described in Chapter 2, the vignette interviews were designed to explore the potential 

consequences (in terms of perceived conflict with TIAs and related constraint to policy space) 

of changing the various policy settings listed above. I followed an adapted ‘scenario analysis’ 

methodology, asking the same Guiding Questions after each change to the vignette/scenario: 

• Which, if any, TIAs and associated chapters and articles would apply? 

• Are there any potential challenges of conflict with respect to TIAs? 

• Are there any potential supportive factors that could increase the policy space? 

• What would need to change in order to reduce the likelihood of policy space 

constriction? 

The analysis of responses carried out in NVivo centred on the three Research questions listed 

above.  

5.2.1 Description of participants 

Nine interviews of approximately one hour were carried out with international key informants 

(P10 – P18) with interest and experience in the restriction of marketing unhealthy food and 

beverages to children and international trade and investment agreements.  

Most of the participants wore ‘multiple hats:’ seven of the participants were involved in 

academic research on this issue, several were involved in policy research and advocacy through 

an NGO (4) or IGO (1), and one of the informants was an independent legal consultant. Overall, 

seven of the participants were trained lawyers, and two were non-legal public health experts.  

All participants had a global understanding and expertise, but each participant mentioned and 

drew upon experience that was specific to a particular region:  

• Australasia (4) 

• Latin America (2) 

• Europe (2) 

• North America (1) 
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5.3 Results 

5.3.1 Participant responses 

Participants primarily had experience and were familiar with the WTO agreements such as the 

GATS, GATT, TBT and TRIPS. Two of the participants’ expertise was specifically in 

investment agreements and international investment law. One of the participants discussed the 

NZ-Australia Closer Economic Relations (CER) Agreement, and three participants discussed 

the TPP/CPTPP Agreement. One participant touched upon the EC/EU customs union. 

Participants speculated that each of these agreements, to a certain extent, could in theory be 

relevant to the restriction of marketing unhealthy foods to children. I briefly explain each of 

these agreements and their potential relevance below. For a general background and definitions 

for each agreement and key principles of trade law/policy, please refer to the Glossary. 

IIAs were discussed by six participants. IIAs (including BITs, and Investment chapters of 

TIAs) specifically cover investments and investor protections. These could theoretically be 

invoked if an imposed regulation implies mistreatment of an investor (fair and equitable 

treatment), or a significant devaluation (indirect expropriation) of an investment. Brand 

advertising in particular relates to investments in trademarks. While literature on IIAs and 

nutrition policy space is sparse, those studies I reviewed had expressed concern that marketing 

restrictions implying any devaluation of an investor’s investments (i.e through decreased sales) 

could be argued to amount to indirect expropriation.(51,77,82,172) 

The GATS was discussed by four participants. The GATS covers trade in services – including 

audiovisual services (e.g. TV advertising), computer services (e.g. Google), and food retail or 

restaurant services. Different countries have made different commitments with respect to their 

service sectors, and for modes service supply within those (i.e. for cross-border supply, 

consumption abroad, commercial presence, and/or presence of natural persons) in relation to 

rules on market access and national treatment. The GATS may therefore come into play in 

cases where a country has made specific commitments, regarding market access for example, 

in advertising services. While difficult to determine the exact number of countries that have 

scheduled commitments for advertising due to overlapping classifications of relevant sectors 

and subsectors, one participant estimated the number at about 70,(P16) and another at 60.(P14) 

The GATS rules relating to domestic regulations (including the obligation of a Necessity test) 

are currently the subject of ongoing negotiations.  
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The GATT was discussed by four participants. The GATT covers trade in goods, and thus 

comes into play if the policy will have an effect on trade in goods (i.e. on the producers of the 

products whose advertising or marketing will be restricted), with the relevant rules being non-

discrimination (NT and MFN), and quantitative restrictions.  

The WTO TBT was discussed by three participants. The TBT Agreement covers technical 

regulations relating to goods, including product formulation and labelling, and therefore comes 

into play due to the technical regulations underpinning restrictions on marketing. Its emphasis 

is on requiring that such technical regulations do not present ‘unnecessary’ barriers to trade.  

TRIPS was discussed by six participants. The TRIPS Agreement covers intellectual property 

rights, including trademarks such as logos and licensed characters or images, and would 

therefore be relevant if the policy targets any of these elements.  

Other TIAs (e.g. CER, TPP/CPTPP) were discussed by five participants. Non-WTO TIAs 

cover the same types of chapters as the WTO agreements, but tend to include tighter 

restrictions, i.e. ‘WTO-plus’ e.g. TRIPS-plus, TBT-plus. They may also include additional 

chapters of potential relevance to restrictions on marketing unhealthy products to children, such 

as: Regulatory coherence, Transparency, eCommerce9, and Cross-border Services.  

Customs Unions were discussed by one participant. Customs unions, such as the EC, may 

have their own specific internal rules and restrictions on policy that could limit the range and 

scope of policy options for restricting marketing of unhealthy food and beverages to children, 

for example commitments to free movement of goods and services across borders.  

The following table (Table 5-1) presents the responses of participants to the Guiding Questions 

for each policy scenario. It has been structured differently from the data tables in Chapters 4 

and 6, to reflect the wide range of responses to the scenarios – both in terms of the agreements 

that could apply, and in interpretations of the level of risk that policy space could be 

constrained. The main points and considerations raised pertaining to the support or constriction 

of policy space have been summarised, and organised under the different categories of 

potentially relevant agreements listed above.  

 
 

9 Electronic commerce and digital trade agreement rules have been gaining prominence, with potentially serious 
implications for policy space to regulate marketing in the digital age.(252) However, their discussion was 
outside the scope of this thesis.  
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Table 5-1. Participant responses to scenarios, by type of agreement - marketing restrictions 

 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

0.0 Baseline: 
Mandatory ban 
on persuasive 
advertising of 
unhealthy 
food/beverage 
products to 
children under 
12 during 
designated 
children’s 
broadcasting 

Expropriation 
(indirect), fair 
and equitable 
treatment, and 
non-
discrimination 
commitments 
pose no risk or 
no realistic 
threat.(P13, 
P14) 
 
Unless there 
were concrete/ 
specific 
promises made 
to a company/ 
industry that 
there would be 
no restrictions 
on food 
advertising 
(P13, P18), 
egregious error 
on behalf of 
government 
(P16), or this 
was life-or-death 
issue for a 
company (P17). 
So perhaps 
there could be a 
case, but would 
depend upon 

Trade in Services 
rules do not pose 
realistic threat 
(P10, P14, P16, 
P17). Original 
GATS wording 
“nullify & impair” 
difficult to prove & 
enforce.(P14) 
 
Depends upon: 
Specific 
commitments 
made (service 
sectors) by 
individual country.  
Whether panel 
views this as 
quantitative 
(market access 
restriction) or 
qualitative 
regulation (far 
more likely – it 
does not disallow 
advertising).(P10, 
P14, P17, P18)  
Government 
taking it up as a 
challenge; 
realistically, no 
advertising 
provider will have 
the political power 

Non-
discrimination 
(MFN & NT) 
rules do not 
pose realistic 
threat.(P10, 
P16, P18) 
 
Unless 
restriction 
primarily applies 
to processed 
foods 
manufactured 
by 
multinationals 
abroad (in 
effect). 
Even then, 
subject to 
general 
exceptions 
XX(b) which in 
most cases 
would 
protect.(P10, 
P16)  
 
Evidence for 
focus on 
children <12 
might come up 
for 

Art 2.1 MFN 
& NT rules 
seem to be 
fine 
 
Art 2.2 
Ensure 
technical 
regulations 
do not create 
unnecessary 
obstacles to 
trade 
(Necessity) – 
will become 
more and 
more 
relevant as 
you progress 
through the 
policy 
scenarios.(P
16) 

Subject to Art. 
20 
Trademarks 
should not be 
unjustifiably 
encumbered 
by special 
requirements.(
P10, P16) 
 
Question is 
whether a ban 
on broadcast 
advertising is a 
justifiable 
restriction on 
use of a 
trademark. 
There are 
strong 
arguments to 
support 
marketing 
restrictions in 
that context. 
Its partial 
application 
(not 
comprehensiv
e) could raise 
some legal 
issues.(P10) 
 
 

CPTPP: subject 
to Regulatory 
Coherence and 
Transparency 
chapters (incl. 
transparency 
provisions in 
cross-border 
services chapter). 
Reg. Coherence 
not subject to 
dispute settlement 
but means 
domestic RIAs 
favouring least 
restrictive 
approach. 
Transparency ch. 
requires prior 
notification so 
potential for 
lobbying & 
domestic 
pressure to occur. 
(P14) 
Several more 
recent FTAs have 
tighter rules on 
Services (than 
GATS) on 
technical 
standards, incl: 
Necessity test 
(evidence). (P14)  

Uncertain. 
Depends 
on the 
individual 
country’s 
commitmen
ts. 
There may 
be internal 
customs 
unions 
rules, e.g. 
EU’s on 
accepting 
content 
from other 
members 
(in which 
case it 
could rely 
on Article 
36 public 
health 
exception, 
requiring a 
proportional
ity 
test).(P10) 

Other TIAs, 
e.g. CER & 
TTMRA: 
because of 
deep 
integration of 
food industry 
between Aus 
& NZ, 
regulatory 
dialogue 
processes 
under CER 
could be 
invoked to 
lobby and 
pressure 
decisions. 
Food & 
Grocery 
Council would 
take 
advantage of 
RIA 
processes, 
transparency, 
and reg 
coherence 
processes.(P1
4) 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

economic 
interests 
involved. (P17) 
 
 

to get govt to 
bring a claim. 
(P10, P17) 

justification.(P18
) 

FTAs with United 
States will likely 
have TRIPS+ 
requirements. 
(P16) 

1.0 Content 
restricted: 
persuasive vs. 
all advertising 
 
 

No change to 
the legal issues 
with the more 
comprehensive 
policy. (P13, 
P15) 

Should be OK but 
requires 
justification.  
 
this would likely 
be viewed as a 
Market Access 
restriction 
(quantitative). 
(P14) 
Again, depends 
which 
commitments 
made in positive 
listing. Then, it 
relies on General 
Exceptions. (P14) 
 
Same legal 
issues, but 
analysis might 
change; more 
comprehensive à 
more likely to be 
effective à more 
likely to be 
upheld. (P10) 

Greater 
emphasis on 
evidence to 
prove necessity 
if relying on 
General 
exception XX(b). 
(P16, P18) 
 
Same legal 
issues, but 
analysis might 
change; more 
comprehensive 
à more likely to 
be effective à 
more likely to be 
upheld. (P10, 
P16) 
 
 

Greater 
emphasis on 
evidence to 
prove 
Necessity, 
but may be 
more likely to 
be effective. 
(P16) 

This 
essentially 
now prohibits 
the use of 
trademarks, by 
not allowing 
advertisement 
of the product 
during those 
times. [MJ] 
Still, this is a 
very narrow 
time frame, so 
not much 
restriction is 
actually 
happening. 
(P12)  
 
Same legal 
issues, but 
analysis might 
change; more 
comprehensiv
e à more 
likely to be 
effective à 
more likely to 
be upheld. 
(P10) 

Services chapters 
in FTAs: Market 
Access restriction 
rules would apply 
(being now a 
quantitative 
restriction).  
Agreement may 
have negative 
listing; has 
country preserved 
its relevant 
sectors as 
standstill? 
Ratchet? Or kept 
space in Annex 2 
on policy space to 
make changes? 
(P14) 
May have to rely 
on General 
exceptions 
(necessity for 
protection of 
public health) and 
Chapeau. 

No data In general, 
(domestically): 
arguments will 
be around free 
speech, 
individual 
responsibility, 
and the 
freedom of 
choice. (P12) 
From a policy 
design 
perspective, 
no need to 
define what is 
‘persuasive,’ 
which is often 
challenging. 
(P11) 



Chapter 5 Scenario Analysis – Marketing Restrictions 

120 

 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

2.0 Definition 
children’s 
advertising 
(hours) 
 

No change to 
legal issues with 
more 
comprehensive 
policy. Does not 
meet the 
description of 
Indirect 
Expropriation. 
(P13, P15) 
 
Now potentially 
moving from the 
supply of a 
service to the 
interests of an 
investor. 
Doubtful impact. 
An investor (in 
the food industry 
or fast food 
industry) might 
threaten, but it’s 
not going to be 
serious. Claim 
would be 
indirect 
expropriation (of 
investment 
being in actual 
production of 
the product, or 
ability operate a 
valuable part of 
the service), or 

This becomes a 
very significant 
ban / market 
access restriction. 
If the gov’t had to 
rely on the Gen. 
exception (i.e. if 
specific 
commitments 
have been made 
not to regulate the 
relevant sectors), 
it may be judged 
as 
disproportionate / 
more restrictive 
than necessary. 
(P14) 
 

This seems to 
be a better 
regulatory 
approach (in 
terms of 
effectiveness), 
so perhaps from 
that point of 
view, easier to 
defend its 
Necessity under 
Gen. exception 
XX(b). (P16)  
 
 
 

This seems 
to be a better 
regulatory 
approach (in 
terms of 
effectiveness
), so perhaps 
from that 
point of view, 
easier to 
defend (its 
Necessity). 
(P16)  
 
This will 
require 
evidence/dat
a to show the 
number of 
children 
watching, 
and at what 
times. (P11) 
 

Same as 
above, this 
essentially 
now prohibits 
the use of 
trademarks, by 
not allowing 
advertisement 
of the product 
during those 
times.(P16) 
This broader 
time period 
seems to be a 
better 
regulatory 
approach (in 
terms of 
effectiveness), 
so perhaps 
from that point 
of view, easier 
to defend / 
justification. 
(P16)  
 

Under certain 
regional 
agreements, you 
will have the 
proportionality 
principle.  
Perhaps not quite 
here, but at some 
point, the 
measure could be 
questioned for its 
proportionality 
(i.e. necessity). 
This will depend 
on how the 
objectives have 
been framed. 
(P10) 
 

No data Same 
arguments as 
in first 
scenario but 
can expect 
stronger 
opposition, as 
significant 
reduction in 
presence of 
these products 
on TV during 
these hours. 
(P12) 
May be harder 
to justify – 
would need 
evidence. 
There would 
likely be 
countries that 
would 
complain – just 
general 
statements, 
but that might 
chill policy, 
especially for 
countries that 
don’t know any 
better. (P18) 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

breach of FET. 
(P14) 

3.0 Target 
audience (age 
increase) 

No change to 
legal issues with 
more 
comprehensive 
policy. (P13, 
P15) 
Evidence for 
need within 
teenage 
population is 
strong; alcohol 
is not marketed 
to that age 
group, nor is 
tobacco. (P13) 
May reduce the 
likelihood of a 
FET 
/discrimination 
claim from a 
company that 
only produces 
food/beverage 
products for 
younger children 
(that products 
for 12-18 have 
been excluded). 
(P16) 

Necessity/ 
proportionality 
justification 
becomes more 
onerous as you 
move the age up 
to 18. (P14) 

This would 
depend on 
evidence – 
arguably the 
power of 
marketing would 
be reduced the 
older children 
get, and you’d 
be more 
capable of 
making rational 
informed 
decisions. But 
they are still 
minors under 
the age of 18, 
so this likely 
would not affect 
answers (unless 
age of majority 
in country is 
already lower). 
(P10) 

Again, may 
be more 
justifiable to 
regulate 
advertising of 
all unhealthy 
products, not 
just those 
targeting 
very young 
children. 
(P16) 

Again, may be 
more 
justifiable to 
regulate 
advertising of 
all unhealthy 
products, not 
just those 
targeting very 
young 
children. (P16) 

Necessity/ 
proportionality 
justification 
becomes more 
onerous as you 
move the age up 
to 18. (P14) 

No data Age is more 
relevant if the 
regulation still 
bans 
‘persuasive’ 
advertising, or 
that targets 
children, rather 
than ALL 
advertising 
during time 
frame. 
Because the 
definition of 
targeting a 
broader age 
group will be 
more general, 
and may start 
to look like 
advertising 
that targets 
adults. (P11, 
P12) 

4.1 Medium: 
non-broadcast 
media 

Still marginal 
risk / no change 
at this point. 
(P10, P15)  

This increases the 
range of services 
that are affected 
by the measure – 
you would have to 

New trade in 
goods issue: 
restricting trade 
in goods that 
contain 

Again, more 
comprehensi
ve so may be 
more 
defensible 

Again, more 
comprehensiv
e so may be 
more 
defensible 

Now potentially 
affects telecomms 
(often very 
specific rules), 
and e-

No data To justify 
necessity, you 
may have to 
limit physical 
advertising 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

The only 
difference, in 
extending the 
restriction to all 
media, is in 
enforceability. 
(P13) 
 

look again at 
commitments 
made. (P10, P14) 

advertising, e.g. 
magazines or 
posters. Could 
look like a 
quantitative 
restriction, 
contrary to Art 
11.1 which 
needs to be 
justified under 
Gen. exceptions 
XX(b). (P10) 
Non-
discrimination 
still depends 
where 
regulatory 
distinctions are 
drawn – is there 
greater burden 
on certain 
products, and 
does that have 
anything to do 
with where they 
come from. 
(P18) 

against an 
argument of 
discriminatio
n against TV-
advertised 
products 
while other 
media are 
unregulated, 
under Art. 
2.1. (P16) 

against an 
argument of 
Discrimination 
against TV 
advertising 
while other 
media are 
unregulated. 
(P16) 

commerce(P10), 
and CPTPP 
cross-border 
services. (P14) 
TTIP and other 
new EU 
agreements can 
have strict 
requirements on 
process for taking 
regulatory action, 
a higher bar for 
evidence, and 
greater TBT 
emphasis on 
international 
standardisation. 
(P17) 

restriction to 
places where 
it’s mostly 
children. (P11) 
 
In a practical 
sense, these 
variations 
become much 
more difficult 
to enforce 
P13, P14) 

4.2 Medium: All 
adv. 
Includes: 
- In-store 
promotion 
- On- or in-
product hooks 
- In-school 
promotion 

No issues. (P15) 
No issues, as 
long as it’s not 
discriminatory, 
criteria are clear 
and evidence-
based 
(Transparency). 
(P13) 

In-store 
promotion: This 
again expands 
the categories of 
services supply 
that could be 
affected (adding 
retail). (P10) 

On- or in-
product hooks: 
In a Kinder 
Surprise-type 
scenario, this 
becomes 
product 
prohibition. An 
argument could 

On- or in-
product 
hooks: 
relates to 
product 
formulation, 
so is TBT. 
Might be 
argued that it 

A regulation 
this 
comprehensiv
e increases 
the issues 
around 
justifiability. 
[(P16) 
 

On- or in-product 
hooks: TIAs may 
require 
compliance with 
TRIPS, or they 
may set out 
TRIPS+ 
obligations. 
Similar arguments 

On- or in-
product 
hooks: 
Customs 
unions may 
require 
compliance 
with TRIPS, 
or they may 

On- or in-
product hooks: 
practically, it’s 
very difficult to 
define design 
elements that 
are hooks for 
children. (P12) 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

For FET, a 
regulation this 
comprehensive 
increases the 
issue around 
justifiability. 
(P16) 
On- or in-
product hooks: 
Claim could be 
made that 
prohibiting the 
use of a 
trademark has 
equivalent effect 
to expropriation, 
or results in 
trade that is not 
fair and 
equitable. More 
justification may 
be required that 
it’s not arbitrary, 
because 
products of 
large 
multinationals 
are heavily 
affected; if 
forced to 
remove 
logos/TMs from 
some of their 
products, they 
could observe a 
differential 

Physical spaces – 
displays: these 
are technical 
standards. Could 
be considered a 
measure affecting 
the supply of a 
service, or for the 
delivery of a 
distribution or 
marketing service. 
It might even 
become a 
condition on 
licensing (a 
domestic 
regulation 
discipline). (P14) 

be made that it’s 
discriminatory, 
that it’s a 
quantitative 
restriction 
contrary to Art 
11.1 (basically a 
ban on 
importation), or 
if considered a 
behind-the-
border 
regulation, a 
violation of Art 
3. (P10) 

is more trade 
restrictive 
than 
necessary to 
achieve the 
objective (it 
prohibits the 
import of 
certain 
products with 
those hooks). 
(P10, P18)  
Depends on 
framing of 
objectives. 
(P10) 
Arguably, 
you are 
getting to the 
point where 
you have a 
‘dark market’ 
for 
advertising 
(as Australia 
has with 
tobacco); this 
is a 
significant 
step, and you 
need 
evidence to 
justify. (P16) 

On- or in-
product hooks: 
companies 
may bring 
claims their 
trademarks 
are being 
interfered with 
unjustifiably 
(Art 20). (P10) 
 

could also be 
made to those 
under GATT (i.e. 
product 
prohibition, 
discriminatory, 
quantitative 
restriction). (P10) 
TBT chapters in 
FTAs: could be 
argued more 
trade restrictive 
than necessary. 
(P18) 
In-school 
regulation: 
Procurement 
chapters in FTAs: 
if a public/ 
government 
schooling system, 
could relate to 
procurement if 
govt is purchasing 
things to put in 
vending 
machines, etc. 
(P18) 
CPTPP regulatory 
coherence: need 
to make sure you 
have evidence, 
and procedure is 
upheld. (P18) 

set out 
TRIPS+ 
obligations. 
(P10) 

Across 
agreements, 
more evidence 
for justification 
will be 
required. This 
will depend on 
framing of 
objectives. 
(P10) 
 
In-schools, 
School 
sponsorship: 
Most 
participants 
saw no issues 
(P10, P13, 
P15) 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

impact on the 
conditions of 
competition. 
(P10) 

5.0 Products 
vs. Brands 

Greater 
potential for a 
discrimination / 
arbitrary 
argument. Will 
depend what 
criteria are 
applied, type of 
company 
(single/limited 
product vs 
diverse product 
line). Could go 
either way 
(50/50). (P13) 
Still very unlikely 
to raise 
investment 
issue, but 
potential 
discrimination 
argument, or 
FET argument if 
has not followed 
proper process. 
Clear evidence-
based 
categories and 
some 
consultation 
would be 

No data (no 
change from 
above) 

No data (no 
change from 
above) 

Same issues 
under TBT 
(e.g. 
justification 
of 
Necessity), 
but as long 
as 
companies 
are still able 
to sell 
products, 
should be ok. 
(P16) 

Greater 
evidence 
burden. Brand 
is protected as 
a trademark; 
likely 
argument 
around 
unjustifiable 
restriction on 
use. Would 
need evidence 
on how brand 
advertising/pre
sence affects 
intention to 
purchase (or 
other point in 
causal chain). 
Framing of 
objectives will 
be important. 
(P10) 
 
Same issues 
under TRIPS 
(e.g. 
justification), 
but as long as 
companies are 
still able to sell 
products, 

FTAs with United 
States will likely 
have TRIPS+ 
requirements. 
(P16) 
 

No data (no 
change 
from 
above) 

Chilean 
regulation was 
not able to 
regulate 
licensed 
characters of a 
brand – only 
their activities 
portrayed in 
relation to 
unhealthy 
products. 
(P11) 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

supportive. 
(P15) 
May begin to 
open arguments 
around whether 
this goes 
beyond 
legitimate 
expectations of 
regulatory 
environment 
(FET). (P16) 

should be ok. 
(P16) 
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 IIAS GATS GATT TBT TRIPS Other FTAs, e.g. 
CPTPP 

Customs 
Unions, 
e.g. EU 

General 

6.0 Evidence: 
domestic vs 
international 

Responses to this scenario were general across all relevant agreements, and most participants asserted that there is reasonable freedom to 
use international evidence. (P13, P14, P15, P16, P18) However, responses indicate that reliance on international evidence may increase the 
potential for TIAs to be used to constrain policy space, especially for the more restrictive policy scenarios. I have summarized some key points: 
It depends what the evidence is meant to prove; which local data is weak, and how strong is the international evidence. The Chilean example 
had domestic data about the problem (obesity rates, advertising exposure), but relied on international studies linking child-directed advertising 
with food consumption or sales/health outcomes. “You need a local diagnostic of the problem” in order to justify the regulation. (P12) But, 
“developing countries who enact similar type measures to those they see developed countries doing in these types of public health contexts 
have a reasonable degree of certainty that they will be okay, even if certain types of data are low… I think there would generally be a fair 
degree of tolerance of lesser data being available.” (investment-specific) (P13) If the international evidence you are referring to is the [WHO] 
Best Buys, or best practice, that is much weaker than FCTC guidelines, for example. “Best Buys and so on is kind of pretty weak.” (P14)  
The need for justifying evidence increases as the scenarios become more restrictive. With the exception of bodies with specific rules on 
audiovisual content (e.g. EU), marketing restrictions tend not to be very controversial under international law. If it is a general restriction on 
marketing, it is likely not much evidence will be needed to support it; when we get to the point where we restrict, say, a cartoon character on an 
individual product, or of a parent brand, or a Kinder Surprise-type hook, this gets into very specific scenarios, and is where local evidence 
would be useful (which could include fairly inexpensive ways of gathering local data in LMICs like focus groups, surveys, or experimental 
tracking studies).That being said, most of the first-movers in this space have been well-resourced countries (Australia tobacco plain packaging, 
Chile food marketing restrictions), so it would likely be more difficult for a low-income country, particularly a large one, to move this forward and 
take leadership on this. (P10) After a number of countries have done something, you can start to identify generalizability of the data, and the 
need for domestic evidence declines. (P10) 
Government dispute respondents cannot control what evidence is brought against the policy. Policymakers have to draw on some global 
evidence, because otherwise policy makers end up with a paralysis of never being able to take innovative policy steps. Of course, the other 
side will argue lack of evidence. The problem is, the industries will generate their own biased research reports, and submit those as part of the 
regulatory process, and demand explanations as to why government policy makers have not acted on that research. (P14) They may turn this 
into an argument that the policy is not based on evidence, as well as being disproportionate. “Public health does not have a monopoly on the 
articulation of evidence.” (P16) Therefore, the requirements of evidence production are likely higher in practice than they should be in theory, 
and the more comprehensive the restrictions, the greater the incentive to counter the evidence.  
Investment arbitration: there may be outlying interpretations, but risks can be mitigated. The basic view of most Tribunals seems to be that it is 
okay to move forward even if the evidence is not that strong, and even if you don’t know exactly what is going to happen (e.g. in Philip Morris 
Uruguay case), otherwise no country could introduce legislation for the first time. An outlying view (as demonstrated in that case) might be that, 
in a context where policy is innovative and there is less evidence available, in order for the investor to be treated in a way that is not arbitrary, 
the onus on the government to engage in a serious process of policy development is then higher, because there is less existing external 
evidence to rely on. (P15) This is still unlikely to breach an investment treaty; there is a small risk that it could, based on outlying views 
expressed occasionally in the jurisprudence and by dissenting arbitrators, but this can be mitigated by ensuring a structured policy 
development process that considers the evidence—but this should not be considered an obstacle to going ahead. (investment-specific) (P15) 
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5.4 Analysis 

5.4.1 Results summary 

This interview data significantly adds to what was found in the realist review presented in 

Chapter 3. Overall, participants tended to assign low risk of TIA-related legal issues to the first 

half of the scenarios with regards to WTO agreements. Risk of conflict or incompatibility with 

trade agreements began to appear when scenarios proposed: a change of medium to include all 

advertising, consideration of all marketing (vs advertising only), and inclusion of brand 

advertising and sponsorship in the restrictions. The principal relevant WTO agreements 

identified by participants included: GATS, GATT, TBT, and TRIPS. There was more 

uncertainty, which arose at an earlier stage, when considering other (WTO+) TIAs and customs 

unions, because of the potential variations in text (which tend towards tighter restrictions on 

policy). Responses indicated minimal risk of conflict with IIAs, until the policy begins to affect 

brands.  

The reader will note some variation between responses of the different participants. This is 

because some are optimists, and some are pessimists; some are specialists in certain 

Agreements, and some are generalists; some are lawyers, and some are public health policy 

experts. Generally, any disagreement between participants was based not on the nature of risk, 

but in the level of risk, or potential for it to actually happen (between realistic and theoretical 

risk). Based on the collected responses, I produced a basic visualisation of the perceived risk 

articulated for each of the scenarios, and under different agreements (Table 5-2). Cells are 

shaded by a pooled level of risk / certainty, taking into account the quality/credibility of 

responses.  

Note that while certain constraint (represented by black cells in the table) was considered a 

possibility, the results suggest that in fact there seems to be no policy scenario here that is 

impossible due to substantive constraints. Rather, there are many ‘grey areas’ where policy 

space may depend upon specific factors related to policy design, context, and variations in the 

trade rules and commitments across agreements.  
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Table 5-2. Visualisation of perceived risk of policy space constraint for each scenario, 
under different agreements, and rubric for spectrum of risk (below)  

Legend: Rows represent each discrete policy scenario from the vignettes. Columns represent the 
various potentially relevant TIAs. Cell shades denote where a specific scenario lies within the spectrum 
of risk of conflict/incoherence with TIAs and potential policy space constraint.  

Agreement IIAs GATS GATT TBT TRIPS Other 
FTIA 

Customs 
Unions Scenario 

Baseline 
broadcast TV        

1.0 All content 
        

2.0 Time of day 
        

3.0 Target 
audience/age        

4.1 Non-
broadcast        

4.2 All 
marketing        

5.0 Brands 
        

6.0 Evidence 
        

 

à Risk of conflict between marketing restriction and TIAs à 
None Non-

realistic 
OK but 
requires 
justification 

Requires 
more 
justification 

Unpredictable 
- can it be 
justified? 

Possible 
threats 

Realistic 
threats 

Certain 
substantive 
constraint 

Rubric (from left to right): No TIA argument against the policy; TIA arguments hypothetical-only, 
but not realistic; policy should be compatible but requires justification; policy should be compatible but 
greater evidence burden;  unpredictability (e.g. related to the specifics of commitments already made, 
or ability to collect the necessary evidence); possible risk or threat to policy space posed by TIAs; 
realistic risk or threat to policy space posed by TIAs; policy that will be high-risk based on certain TIA 
(substantive) constraints. 

5.4.2 Research Question 1 

What are the specific direct and indirect trade- and investment-related constraints 

governments may face when considering the policy avenue of imposing regulation restricting 

marketing promotions of unhealthy food and beverages to children? 

Participants mentioned a wide range of TIAs with potential relevance, but their discussion 

consistently centred on similar principles. These included: 

• Non-discrimination 

• Necessity, justification and evidence requirements 

• GATS market access and quantitative restrictions 
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• IP rights and trademark protections, and 

• Fair and equitable treatment (FET) (to a lesser extent) 

In this section, I outline the importance of non-discrimination and necessity in the context of 

marketing restrictions, and then explain the main issues that arose in the later scenarios relating 

to trademarks and FET.  

Non-discrimination and Necessity 

Throughout each of the scenarios, participants raised the principles of non-discrimination and 

necessity (GATT, GATS, investment)/justification (TRIPS) as primary considerations 

when designing regulatory restrictions on marketing of unhealthy food and beverages to 

children that are compatible with binding TIA commitments. These principles are common to 

most agreements.  

The principle of non-discrimination (i.e. NT – discriminatory treatment of like products 

sourced outside the country with respect to those sourced domestically, and MFN – not specific 

to country of origin but which could involve a comparison between ‘like’ products receiving 

differential treatment) is common to all TIAs in some form. The scenarios I presented were 

framed as non-discriminatory (e.g. with the text “applying to all individual food and beverage 

items (regardless of source)”), and participants’ responses were largely based on the 

assumption or interpretation that they were not discriminatory. However, a more critical 

reading or extrapolation of the scenarios might find the potential for discrimination in effect, 

based on how regulatory distinctions are made: between products that can be marketed and 

those that cannot (via nutrient profile models and thresholds chosen), in the age group 

considered children whom marketing cannot target, and the definition of marketing that ‘targets 

children.’ Such analysis might examine whether there is a greater burden on certain products, 

and whether that has anything to do with their origin.(P18) I elaborate on this in section 5.4.2 

on policy design.  

The principle of necessity is reflected in the GATT Art. XX(b) (General exception may be 

awarded if a measure is necessary to protect human health), TBT Articles 2.2 and 2.5 (that 

measures should not be more trade-restrictive than necessary), Articles 2.2 and 5.6 of the SPS, 

TRIPS Art. 20 (that the use of trademarks should not be unjustifiably encumbered), and exists 

under GATS as an element of its General Exceptions. Adherence to these principles is 

implicitly assumed to be part of good regulatory practice, but again this raises the question of 
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how evidence requirements may present an unnecessary barrier to public health policy, and the 

politics of evidence production, as discussed in Chapter 4. One participant summarised why 

this can be considered a procedural constraint to public health nutrition policy space, in terms 

of a debate around ‘evidence-based regulatory principles’ and what this entails:  

There is a push towards having the local case, on the actual products, and the push to 
articulate a particular evidence base. And acquiring an evidence base becomes a way 
to postpone the actual legislation. And trade agreements kind of play a part in that 
articulation, in terms of providing a context where governments are required to have 
the evidence base… I think there is also the danger of looking too strictly on what is 
evidence, and how much evidence is enough (e.g. I think that is the debate that has 
been taking place with tobacco policy, and tobacco science discussions) – and this is 
expanding to other measures and other fields. How much evidence, what is the correct 
evidence; also, what is enough evidence for those opposing a policy, to accept as 
evidence. (P17) 

Two other participants raised the issue that other (i.e. commercial) stakeholders in this space 

can skew the evidence and increase this burden on governments’ public health research: 

That’s the billion-dollar question, everyone asks how much evidence do we need? The 
answer is, if you look at the standard as laid out in case law, you don’t actually need 
that much. Ideally you'd have some domestic studies showing, or focus group studies or 
experimental studies showing that, this has reduced exposure and power of marketing, 
perhaps also some studies showing that it has changed purchase intentions, or 
consumption patterns, maybe you've got some sales data to show that sales have 
changed after the fact. But the reality of the situation is that the strength of the evidence 
you need depends on a variable you can’t control, and that’s the evidence brought 
against you in the context and challenge. So you know, in principle you don't need that 
much – some simple primarily qualitative studies – but in practice the more evidence 
you have the stronger the position you'll be in. That's the on-the-ground reality, and 
we’ve seen this in Australia-plain packaging, where there was plenty of evidence to 
support the intervention, but the challenge has been so evidence-intensive that the 
Australian government has had to continually produce more and more evidence, to 
support the intervention and defend the intervention to the greatest extent possible. So, 
in principle they need only show that it makes a contribution to achievement of the 
objective, and it's having some positive effect on achieving the objective, but in practice 
it really depends on what evidence a complainant brings. (P10) 

Yeah I mean [data from elsewhere] that's what policy makers would draw on, because 
otherwise you end up with a paralysis of never being able to take innovative policy 
steps, and countries that don't have a very large research capacity have a difficulty 
being able to take measures that other countries are adopting. Of course, the other side 
will argue lack of evidence. The problem of course that you end up with, with the 
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industries, is that they will generate their own biased research reports, and submit 
those as part of the regulatory process, and demand explanations as to why 
governments policy makers haven't acted on that research, and you know all the issues 
around the lobbying and so on, and may try to incorporate that into an argument in an 
investment dispute, about predetermination of a decision, without basing it on evidence, 
as well as being disproportionate to what the evidence might justify if it was considered 
valid. (P14)  

These points notwithstanding, participants were rather uncritical/unconcerned about a potential 

for conflict between TIAs and very basic advertising restrictions regarding children and 

unhealthy food and beverages. An often-used phrase was the importance of distinguishing 

between hypothetical and realistic arguments being made on the grounds of TIAs and that, for 

the most part, the former is prevalent in the academic and political discourse but the realistic 

threats are rare or exceptional. Power (resources) and incentives were consistently mentioned 

as key factors with respect to whether concerns or challenges are actually raised. One expert 

insisted that basic marketing restrictions are not overly controversial and evidence should not 

be major issue; that is, until we get to some of the later scenarios.(P10) 

Six of the 9 participants believed WTO agreements in general to leave enough policy space for 

adopting mandatory marketing restrictions until the scenarios began to reach products (on- or 

in-product hooks) and brand restrictions, where the policy space becomes slightly more 

ambiguous. The two interviewed international investment experts also asserted that, as long as 

there was no discrimination (and they did not think the scenarios implied any), indirect 

expropriation and FET should not be realistic concerns, until the regulation begins to target 

brands (trademarks). There are a number of reasons scenarios 4.2 and 5.0 present ‘pressure 

points’ for TIA-related policy space. 

Scenario 4.2 Restricting all forms of product marketing 

First, expanding the regulation to include all marketing and promotion of unhealthy foods to 

children, including in-store, on- or in-product, and in-schools (scenario 4.2), affects a greater 

number of sectors than simply regulating audiovisual marketing. This now pertains to food 

service outlets (such as fast food chains), food retail (including supermarkets), as well as 

product distribution services (e.g. to school vending machines). It is also expected to have a 

greater impact on trade in goods. At this point, the GATT and TBT come into play as this may 

start to restrict trade in goods that contain advertising of unhealthy foods, such as magazines 

for example, and of course, an unhealthy food product with an in-built hook such as a children’s 
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toy would essentially be banned.(P10, P18) Greater potential effect on traded goods and 

services means even greater emphasis on demonstrating necessity (in proportion to the 

objective and in light of less trade-restrictive alternatives) and non-discrimination.(P10, P16) 

This scenario also broadens the number of service sectors where governments may have made 

specific commitments under GATS.(P10, P14) Finally, it may significantly incentivise a 

greater number of stakeholders to oppose regulation through the above TIA mechanisms. 

Under state-state dispute settlement, whether or not TIA arguments are raised may depend 

which industries have enough power and resources to lobby their governments to pursue a 

challenge. According to one European participant, audiovisual services alone might not,(P17) 

though another participant described the broadcast sector (TV channels) as powerful lobbies in 

the Chilean context.(P12) Once the regulation starts to affect more service sectors (and trade 

in goods more generally), there are more stakeholders who might object.  

Scenario 5.0 Restricting brand marketing 

With scenario 5.0, banning “brand/company advertising or sponsorship (e.g. branded books, 

sponsorship of events/venues/teams and sports heroes, cross-branding of logos on household 

goods, branded toys such as those designed for fast food stores, or branded computer games),” 

the use of trademarks (such as brand images and logos) is restricted. Likewise, this regulatory 

step begins to strongly affect large TNCs that have made sizeable investments in their brands, 

and which will fight for their governments to pursue a complaint.(P17) Investment experts 

indicated that this scenario is where the territory of investment agreements becomes much more 

relevant,(P13, P15) where companies may opt to pursue ISDS directly rather than going 

through governments. An investment argument might be made around discrimination or fair 

and equitable treatment and, though the experts deemed the risk to be small, here is where the 

implementing government would have to tread carefully in terms of having strong justifying 

evidence and following due process.(P13, P15, P16)  

According to my participants, the greatest difficulty of regulating licensed brands lies in issues 

of intellectual property rights. There was a strong consensus (4/4 of the experts who discussed 

this scenario with respect to TRIPS) in interpretations that TRIPS Art. 16 conferring the right 

to protected trademarks (a negative right) does not mean the right to its use (a positive right), 

as demonstrated in Australia – Tobacco Plain Packaging, though this is still a matter of global 

debate. However, TRIPS Art. 20 requires that the use of trademarks should not be unjustifiably 

encumbered by special requirements. Again, the interpretation of justifiability lies in some kind 
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of necessity test. By now, the cases of Australia – Tobacco Plain Packaging in the WTO and 

Philip Morris International vs. Australia on tobacco plain packaging have made further steps 

toward establishing the justifiability of restricting use of trademarks in tobacco advertising. It 

remains to be seen to what extent the restriction of brand advertising or sponsorship could be 

established as a justifiable encumbrance for unhealthy food/beverage companies.  

In terms of justifying necessity and proportionality, it may be difficult under this policy 

scenario because it could be argued that the brand and intention-to-purchase are even further 

removed along the chain of causation between the consumption of unhealthy products and the 

health problem. As one expert explained,  

you have to actually show that the marketing of the McDonald's arches, or the Nestlé 
brand, results in marketing to children that actually affects their intention to purchase 
those products that you identify as unhealthy. Whereas most of the literature on parent 
brands suggests that consumers don’t care about parent brands. (P10)  

Another issue is the complexity of many food and beverage companies’ product lines. It might 

be relatively simple to restrict the marketing to children of a company brand that produces a 

line of products that are almost entirely ‘unhealthy.’ Unfortunately, the situation is often more 

complex. Most processed food and beverages, for example, are produced by about 10 mega-

companies, each of whom have myriad sub-companies and brands producing a wide variety of 

products.(253) In the words of one participant,  

I could see the KFC example being much easier to address than Kellogg’s. I’m not sure 
it’s 50/50 of winning/losing, but I think a lot depends on criteria that get applied, [and 
the] type of company: where you have essentially a one-product company with a fairly 
demonstrable unhealthy product that would fall in to the unhealthy product category on 
any objective test, that would be different from a company like Kellogg’s or whoever 
that has a much different product line. (P13)  

Under this interpretation, while it might not be feasible to restrict the brand advertising of 

parent companies (nor would that likely have much effect on intention-to-purchase, since they 

are further removed from the actual products), a government might be able to restrict the 

marketing of the unhealthier product line brands that they sell (e.g. Kellogg’s could still be a 

sponsor, but Frosted Flakes could not – even without mascot Tony the Tiger).  

Finally, restriction of sponsorship enters the realm of targeting the exposure of adults. Several 

participants drew parallels to tobacco and alcohol marketing restrictions here, but emphasized 

how important it would be to demonstrate the proportionality in terms of reducing children’s 
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exposure to marketing and/or consumption of unhealthy food and beverages. As one participant 

said,  

we do this – we don’t allow tobacco companies to sponsor events (I think Formula One 
is the exception there), but they can’t sponsor Australian cricket anymore, rugby 
league, etc. And that's relevant not only to children, and their sports heroes, but it’s 
relevant from our point of view for adults as well. … And then you’re talking about, 
obviously, effectiveness of this when it is designated at adults and not only children. 
(P16)  

These responses suggest that, while restricting brand advertising or sponsorship is not 

impossible, TIA rules might present a significant burden in terms of strategic framing of 

objectives, and collection of evidence.  

Participants noted greater uncertainty in policy space overall when it comes to other regional 

and bilateral TIAs. Older BITs tend to have vague language on the meaning of terms like fair 

and equitable treatment, which creates uncertainty in how they will be interpreted by ad hoc 

tribunals. Newer WTO+ TIAs have more precise and detailed language, but tend to contain 

rules that go beyond WTO commitments (for example, TRIPS+ commitments are common in 

agreements with the US).  

5.4.3 Research Question 2 

What are the specific policy design settings of importance for marketing restriction policy 

space? How might contextual factors, including actors, institutions and networks, affect the 

mechanisms of influence? 

Policy design 

Two main policy design factors that interact heavily with TIA-relate policy space are the 

framing of objectives, and regulatory distinctions drawn (i.e. the specified definitions, in 

particular those pertaining to which products are affected by the regulation, and which are not). 

Their importance is described below. 

Framing of objectives 

Framing of policy objectives is important in terms of showing necessity under TBT, 

justifiability under TRIPS, cause for General Exceptions under GATT and GATS, 

commitments to necessity or ‘proportionality’ common in many regional TIAs (Table 5-1), or 
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non-arbitrariness under IIAs and the GATT general exception chapeau. As said by one legal 

expert participant regarding scenario 2.0, expanding broadcast hours to a watershed time of 

9pm or 9:30pm, for example: 

You may at some point in the analysis come to the question of whether or not this more 
onerous approach is proportional to the objective, or risk, that this would regulate. 
Now, I think that's not such an issue, if you're talking about greater total numbers of 
children viewing the programs, but to be honest with you I'm not sure. There are strong 
arguments to suggest that it would be proportionate… it's kind of difficult to answer the 
hypothetical, because when you assess the proportionality or the necessity of a 
measure, this is judged by reference to the objective. So if the objective is just to reduce 
the exposure of children to marketing, or the power of marketing to children, then the 
measure starts to appear less proportionate to that objective. (P10)  

This participant emphasized the importance of demonstrating the intervention’s link to the 

objective in the chain of causality for the health issue in question. For example, if the desired 

end result is a reduction in prevalence of childhood obesity, 

First of all you need to reduce exposure/power of marketing, then it needs to have some 
effect on either the purchase intention of children or the people who purchase foods for 
them, then that change in intention needs to translate to change in consumption, which 
needs to result in a healthier diet (for example fewer calories consumed, or less sugar, 
or whatever it is), and that healthier diet then needs to result in reduced prevalence of 
obesity. (P10) 

The further the intervention is from the objective, along that chain, the harder it will be to 

establish the link due to the many external factors and forces that intervene along the way. 

Again, regarding scenario 4.2:  

Outside of the trade context, this is the type of issue that is ripe for an investment treaty 
claim, where in essence the foreign investor or the owner of a trademark claims that 
the regulation, by prohibiting use of the trademark, expropriates or has equivalent 
effect to expropriation, or results in trade that is not fair and equitable. Again, in each 
instance, the primary thrust of the challenge would be around the evidence, and 
whether or not the measure actually protects human health. So again, framing of the 
objective is fundamental. If you frame the objective badly, as reducing prevalence of 
childhood obesity… you're going to find it more difficult to defend your measure, than 
if you frame it by reference to some intermediate objectives. (P10) 

A focus on protecting children in marketing restrictions (as opposed to restricting marketing to 

the public in general) appears to be more politically feasible (in terms of ethical arguments and 

political will), but must be matched with appropriate policy actions.  
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In Chile, what really allowed us to pass the marketing regulation was that this was 
targeted to children, and related to the fact that children had to be protected. When we 
were discussing, for example, the extension of the restriction based on time of day, 
some of the arguments industry used was that we were restricting the freedom to 
promote products – to the whole population – and that that was against trade 
agreements. But given that we were showing the peak audience, that was passed. (P11) 

In Chile, restriction of child-appealing advertising at bus stops, in parks, and elsewhere other 

than in and around schools did not get approved because this would be targeted to the general 

public as well – and therefore did not fit their definition of child-directed. However, that is not 

to say that adults cannot also be targeted as part of a comprehensive regulatory approach.  

On the other hand if your objective is broader, which also includes addressing the 
exposure of adults, including parents, to marketing of unhealthy foods, or the power of 
that marketing, then--you know--arguably it's easier to say that this restriction is 
proportionate and is necessary. So it really depends on how you frame the objective, or 
to put it another way, the risk that you're trying to regulate. If you want to frame it in 
terms of either the rights of the child, the rights of children, or addressing childhood 
obesity, you can still do so by reference to targeting parents of children during those 
hours. I guess the analysis turns on each individual case, but the framing of the 
objective is a key factor in determining the defensibility of the measure. (P10) 

The above quote also raises the point of how a rights-based approach might differ from one 

based on public health nutrition objectives. The United Nations Convention on the Rights of 

the Child (UNCRC), for example, includes commitments to protect children from information 

and material injurious to their well-being, including ‘misleading’ advertising. This treaty also 

recognises children as being ‘up to the age of 18.’ One legal expert participant acknowledged 

that pointing to commitments in an international human rights treaty such as the UNCRC, 

which is a separate/external treaty to those created under the WTO or regional or bilateral TIAs, 

can help in establishing the legitimacy of a regulatory objective. However, it could not be used 

in a dispute over how/whether a policy is necessary, or not more trade-restrictive than 

necessary, in achieving that objective (based on, for example, available alternative 

measures).(P16) Nevertheless, returning to the framing of objectives, if a policy is designed to 

fulfil a protected right, then the evidence needed to prove its effectiveness in achieving that 

right might not necessarily be health-related. For instance, the objective could be a reduction 

in exposure to harmful commercial practices. 
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Regulatory distinctions 

As noted above, a common response was that, first and foremost, a policy restricting marketing 

of unhealthy food and beverages to children must be non-discriminatory between ‘like’ 

products in intent and in effect. But where do we draw the line between what is allowed to be 

marketed and what is not? A main challenge in policy design lies in the definitions for 

regulatory distinctions (e.g. what is ‘persuasive,’ what is ‘targeting children,’ which products 

and brands are ‘unhealthy’). Public health nutrition policy makers have to be very clear on 

these definitions from the beginning (which, as one expert involved in policy design pointed 

out, is often more difficult than it seems):  

And this is where the definition of advertising comes in. The Law in Chile has the 
definition of advertising which includes EVERY ACTION that promotes a product, so 
then we are not just talking about television. If we are not talking just about television, 
the definition of what is persuasive, and the definition of age become very important. 
Television is still the main medium today, but the commercials in internet are growing 
very, very fast so television is going to stop being the main media very soon, and this is 
probably changing already for young children and adolescents. So it is very important 
the discussion of age of targeting, and of persuasiveness… [For example,] what is a 
licensed character that would be banned—all licensed characters, all professional 
athletes, all giveaways, all prizes? Or only some of them? (P12) 

As noted in Chapter 4, even the NPMs used to distinguish ‘unhealthy’ or ‘high in’ products 

that should not be marketed to children can be contentious. The same participant also flagged 

the definition of ‘child-appealing hooks’ as an area where further research is needed: 

The hooks are very challenging [to define]. I really would like to see a designer start 
studying this. It’s very difficult to define design elements – like do we ban the colour 
pink? Shapes? …And the design and the colours, I think we just don't know how to do it 
yet. That is part of the ambiguity of advertising, that we cannot describe it however it’s 
clearly affecting the children, just in the way their brain is developed, and how they are 
very appealed to by all these cues. And what persuades children not just with, say, 
arguments, but also just with persuasive techniques, such as colour, shape, sound. So 
that is kind of a gap we have, because we are not banning that, or I mean they are part 
of the recommendations, to ban things that are appealing to children, but I think we 
really don't know how to do it. (P12) 

Because of the difficulties inherent to drawing regulatory distinctions, a couple of participants 

speculated that comprehensive marketing restrictions might have greater leeway in terms of 

non-discrimination, non-arbitrariness and FET.(P10, P16) On the other hand, it might be more 
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difficult to prove necessity in proportionality to the objective(P14), and may be less politically 

viable.  

Contextual factors 

The realist review presented in Chapter 3 indicated that contextual factors tend to have a 

moderating effect on the mechanisms through which TIAs constrain policy space for restricting 

marketing of unhealthy food and beverages to children. Specifically, domestic 

political/regulatory contexts, as well as actors/institutions involved at both domestic and 

international spheres, may constitute relevant contextual factors in this policy space. 

Participant responses regarding what contextual factors might support or increase the policy 

space for such marketing restrictions were therefore organized into these two categories.  

Regulatory context 

One participant situated in the Chilean context described four factors explaining how and why 

context matters in the assessment of TIA-related policy space for marketing restrictions. These 

related to the existing domestic legal framework, how much the food system relies on imports, 

how much the food industry contributes to the national economy, and finally the existing 

evidence base.  

First, the domestic legal framework (such as a Constitution) may provide a supportive or 

constrictive normative foundation for advertising restrictions:  

At least for labelling, where we have been in WTO several times… we argued that the 
principle of health overrides the principle of commerce. And again, the fact that the 
regulation was targeting children was very instrumental in the argument. It was also 
related to human rights, and some internal domestic [laws] on the right of children for 
health. (P11) 

Another participant added that the domestic age of majority would provide strong justification 

in defining the age of children who cannot be targeted by marketing.(P16) In Chile, for 

example, there were existing regulations pertaining to children under 14 specifically (for 

example the age of penal responsibility), which led to that age being adopted in the Law.(P12) 

Domestic rights frameworks pertaining to commercial speech (typically less freedom than 

individual freedom of speech) are also relevant and, as noted in the realist review (Chapter 3), 

IP rights may be protected by domestic law that constrains policy space for advertising 

restrictions.(91,210) 



Chapter 5 Scenario Analysis – Marketing Restrictions 

139 

Second, relevance for trade relates to how much the domestic economy depends on domestic 

products or international products (or services). Even if regulating TNCs, whether products are 

manufactured abroad or domestically intersects with any impacts on the flow in goods.  

In Chile we do not depend as much on international products, so it’s [regulating] a lot 
of domestic things. I think that is why most of the discussion issues have been local and 
not international … For countries that are more domestically based, there are much 
more opportunities than for those who are really open to the market. (P11)  

Enforcement of marketing restrictions is also much simpler if the products and services are 

primarily domestic.(P13, P14, P18) 

Third, the commercial stakeholders targeted by marketing restrictions and their importance to 

the national economy relates to the power of industry stakeholders to influence government 

internally, through systemic regulatory chill. In Chile for example,  

internally, the amount of productivity that is related to food companies, it’s much less 
than the amount of productivity that comes from agriculture and natural resource 
production, and so of course… Whereas In UK, where you see that 30% of employment 
comes from food industry, I think this would be handled totally different. … For 
marketing restrictions I think it is much more difficult, and I think it’s almost 
impossible in low income countries, because of the role the food industry plays in the 
economy. (P11) 

Fourth, the Chilean participant commented on the importance of the state of evidence available 

to regulators, including evidence to make the economic case for restricting marketing:  

In Chile, I think what really helped was we had evidence on how relevant the issue was 
– in terms of health, but also economically. We had some studies on how it is in fact a 
health sector investment, so what proportion of the national gross product is lost 
because of obesity and related diseases. It was also the argument that children have the 
right to be protected, and are unable to discriminate [fact from] marketing strategies. 
(P11) 

Another important emerging factor within the regulatory context is the internal (government) 

practice of conducting domestic RIAs. RIA processes are increasingly being codified into TIAs 

(e.g. within regulatory coherence chapters) under the assumption that they represent good 

regulatory practice, and in this sense, represent a systematic potentially-chilling mechanism at 

domestic policy levels. For instance, RIA processes followed in New Zealand and promoted in 

many Organisation for Economic Cooperation and Development (OECD) countries tend to 

favour a light-handed approach to regulation, and will include comments from a Trade Ministry 
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that will flag potential issues of trade-restrictiveness. This constitutes a vetting at the domestic 

level before a regulatory proposal ever enters the international arena. Such consultation, in 

contrast, would likely not include meaningful input from a health Ministry on the trade-offs 

with respect to trade issues. As described by one participant: 

The Regulatory coherence chapter in the TPPA – which is not subject to dispute 
settlement but nevertheless has to be treated in good faith – applies the Regulatory 
Impact Analysis process from the OECD, and that New Zealand for example uses 
domestically. Which means an RIA process, and exposure draft of regulation seeking 
submissions, and working on a presumption of the least intrusive regulatory approach 
along a spectrum. Those considerations are similar to the Necessity Test 
(consideration, backed by evidence-based research, other obligations and the like). But 
in New Zealand there is a presumption that operates in favour of the least restrictive 
approach. (…) And so those coincide with the regulatory coherence chapter. 
Regulatory coherence chapter has a committee, where objections to an approach by a 
country can be made. It’s possible that the industries (fast food and so on) could seek to 
raise those there. Likewise, the transparency chapter requires prior disclosure and 
consultation with affected industry, so it’s a parallel kind of process. So that is more a 
place where you’d expect lobbying to occur, but also pressure to occur on the domestic 
regulatory decisions (in line with that we call the chill effect of regulatory proposals). 
(P14) 

This participant continued to explain that, especially in deeply integrated regional food 

systems, TNCs and industry associations “would very actively take advantage of the regulatory 

impact processes, the transparency and regulatory coherence processes” and that, “the 

regulatory dialogue processes that exist (…) would be invoked to lobby and pressure 

decisions.”(P14) They asserted that this would be the case if marketing restrictions were to 

affect fast foods, packaged foods and beverages, and supermarkets.  

Actors and institutions 

The above point on RIAs brings us to discuss the influence of actors and institutions in TIA-

related policy space for restricting marketing of unhealthy food to children. Several participants 

mentioned that a domestic Ministry of Business/Industry/Economy would be an initial 

opposing force to any regulation of marketing, with concerns around potential trade 

restrictiveness, investment agreements, or even enforcement.(P12) Commercial stakeholders 

will usually have direct access to such government bodies to voice their concerns, potentially 

creating strong internal/domestic opposition to a marketing/advertising restriction policy.  
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There is this element of diplomacy – and then the question is, how is that used within 
the government. Because within the government there will be ministries of trade, 
foreign affairs, etc – who might pressure a ministry of health not to take further a 
certain line of legislation. So that kind of influences… Because usually, there is some 
hierarchy in government ministries; where ministries of health have – particularly in 
health promotion – less power than the ministries of foreign affairs and trade have. 
That makes it much harder, within government, to take further your legislation or 
measure. That is where the problem of policy coherence comes up. Because you end up 
having much more oversight by the kind of big, corporate parts of the government—
where business has more access [i.e. in trade & commerce] in comparison to other 
departments. So it strengthens those parties more, perhaps, than some of the others. 
And I think that’s unfortunate, where… in some sense… it’s harder to put in place a 
measure and just see what happens. Because there will considerable opposition 
BEFORE taking up policy, and during it. So in that sense, the earlier you alert—and 
that’s part of the EU good practice regulations, it needs early notification and 
engagement with stakeholders – which implies that there will be earlier opposition and 
undermining of policy measures that the government seeks to do. If it has particular 
relevance to any corporate actors or interest groups. (P17) 

As evidenced in the scenarios, the more comprehensive the regulation, the more sectors and 

actors become involved; for example, from cable providers, to supermarkets (for in-store point-

of-sale marketing), to fast food (in-product hooks and brands), and so on. The strength of their 

lobbying will depend on how much power they represent within the domestic economy.  

The role of actors, institutions and networks will be revisited in the following chapter on 

nutrient composition, and will be addressed in depth in Chapter 7 covering all three policy 

areas.   

5.4.4 Research Question 3 

What are the key leverage points/strategies to increase/preserve policy space to achieve public 

health objectives via best practice with respect to restricting marketing of unhealthy food and 

beverages to children? 

The above analysis suggests that attention to detail, definitions and regulatory distinctions is 

important in policy design in order to preserve sufficient policy space for marketing 

restrictions. In terms of framing objectives, a focus on children’s exposure to marketing 

appears to be most politically feasible. At the other end of the spectrum, a ‘dark market,’ which 

is an environment that completely prohibits the promotion of a product, thus targeting the entire 

population, does not appear to be a feasible option for unhealthy foods. As for further 
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opportunities to preserve (or regain) policy space for regulation to restrict marketing of 

unhealthy foods to children, a couple of participants mentioned public opinion and reputational 

risk as a potential source of leverage with those involved in initiating or arbitrating disputes.  

One participant asserted that the optics, or public image, of a publicised trade or investment 

dispute regarding regulation restricting the marketing of unhealthy food to children may be 

harmful for a plaintiff government’s reputation: 

With GATS [for example] it would depend on some country’s government taking it up 
as a challenge, on behalf of the food producers. So that kind of limits the probability of 
that taking place… Governments kind of accept (aside from Trump’s, which has been 
actively engaging on behalf of industry)—National governments who kind of have to 
deal with a lot of issues at the same time, they are not quite as keen on taking things 
further because they know that they themselves could be in the same situation. Whereas 
multinational industries, or big corporate actors are keen on pushing their interests 
through particular governments… Overall, I think… it’s harder to take up issues on 
behalf of industry especially if it’s a bit controversial like tobacco, and I think alcohol 
is getting on that road, and some of the fast food – that governments are not that keen 
to challenge other governments for restricting advertising.  

[Interviewer]: So it depends a bit on—I want to say political capital, but where a 
certain stance would put them based on how it looks, for a government’s reputation?  

Yeah, on how it looks for a government’s reputation, and how it looks for their own 
ground. I mean, will they have a lot of criticism from their own public health people – 
that ‘what on earth are you doing?’ And what sort of consequences it would have in 
terms of national policies. You don’t want to have minor issues getting a lot of bad 
press. That would be the case. But then when you’ve got a big industry or corporate 
actors, or a government that is anti-regulation, this changes the balance, and that can 
be changed within the government. (P17) 

There may therefore be opportunities to harness strategic public relations and media coverage 

to discourage potentially challenging governments from initiating a dispute, and this is where 

transparency (in the negotiation of agreements, in the discussion of specific trade concerns, 

and in dispute processes) can have a positive effect for nutrition policy space. The same 

concerns around negative publicity may be true for investment dispute arbitrators, as another 

participant explained:  

I think that risk [of facing an investment dispute] when we are talking about major 
public health issues like smoking and obesity is diminishing, and it is diminishing in 
part because the arbitrators themselves realise that an arbitral decision which strikes 
down the ability of governments to enact tobacco health regulations would be very 
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detrimental to the future of investment treaties and hence their business. And they don’t 
want to create those, kind of, major battle-ground kind of conflicts that would be a very 
easy gift to those who you might call opponents of these agreements, or those who are 
concerned for these agreements, that says ‘here, here’s the bottom-line proof you can’t 
even regulate to protect children from obesity and unhealthy food products’. Whether it 
is tobacco or food I think you are in the same general area and the kind of regulatory 
trajectories for both are fairly similar, increasingly well-trod regulatory directions. So 
it would be very surprising to see a tribunal acting in a real cavalier or outlier manner 
in relation to these kinds of areas. It’s too high profile, and too high risk to the 
continuation of these agreements, to give the opponents that easy argument. (P13) 

There seems to be generally strong public support (globally) for protecting children through 

basic advertising restrictions (often already existing under voluntary or self-regulatory codes 

that may or may not be effective). There remains an opportunity to rally public opinion in 

favour of more controversial areas of marketing restriction, including: on- or in-product hooks, 

fast food and processed food corporate sponsorship of cultural and sporting events, places or 

persons to which children are exposed (including athlete and celebrity endorsements).  

Successfully doing so may help to influence the way TIA rules are invoked and interpreted in 

international trade and investment forums. 

5.5 Discussion 

5.5.1 Summary of analysis  

This analysis found low risk of absolute substantive TIA constraints to policy space for 

marketing restriction regulation, though a certain level of uncertainty was noted due to this 

being a relatively new area of regulation, and there being few global examples. Participants 

identified many types of TIAs as potentially relevant, including IIAs, the WTO GATS, WTO 

GATT, WTO TBT, TRIPS, other (WTO+) FTAs, and customs unions. For the most part, these 

TIAs presented procedural barriers, in the sense of requiring evidence to prove that regulation 

is necessary and regulatory distinctions are not arbitrary or discriminatory. These procedural 

barriers become more pronounced as regulation becomes more comprehensive—particularly 

when seeking to restrict all forms of marketing, and brand advertising. The TRIPS and TRIPS+ 

rules around trademarks were perceived to present the greatest potential constraint to the policy 

scenarios overall. 

This analysis clarified some of the key policy design factors for marketing restrictions that 

interact with TIA rules, including the framing of policy objectives, and regulatory distinctions. 



Chapter 5 Scenario Analysis – Marketing Restrictions 

144 

Key contextual factors for the support or constriction of policy space through TIA mechanisms 

are domestic legal frameworks (including Constitutional rights and intellectual property 

protections, children’s right to health or wellbeing, and the established age of majority), 

national economic factors (e.g. food import dependence, and the importance of the food 

industry), and regulatory mechanisms (such as the conduct of RIAs). Commercial stakeholder 

presence and power were also found to be important, as the more comprehensive the regulation, 

the more sectors and actors become involved, and impact on their business (and incentives to 

oppose regulation) become higher.  

My analysis suggests that potential strategies to increase or preserve TIA-related policy space 

for child marketing restrictions for unhealthy food and beverages include: strategic framing of 

objectives with a focus on children, careful attention to detail and regulatory distinctions, and 

leveraging the public optics of a potential trade or investment dispute.  

5.5.2 Interpretations: Where and why do constraints arise, and what can be done?  

My findings suggest that governments interested in pursuing basic regulatory restrictions of 

marketing and advertising of unhealthy food and beverages to children, but wary of the 

potential repercussions in trade and investment forums, may proceed with reasonable 

confidence that well-designed (evidence-informed, non-discriminatory / non-arbitrary) 

marketing restriction regulations are unlikely to encounter any substantive constraints on the 

grounds of TIAs. My analysis suggests several features of strategic policy design with potential 

to render regulations more robust and defensible against TIA-related challenges.  

• Non-discrimination: A nutrient profile model is needed to distinguish foods and beverage 

which cannot be marketed (WHO-backed will be strongest) 

• Necessity and justification: Basic national child overweight/obesity statistics can provide 

evidence of the need for regulation. International evidence on the power of marketing 

exposure and influences on food choices, as well as the international evidence showing 

ineffectiveness of voluntary codes, should provide sufficient justification for regulatory 

restriction.  

• Focusing restrictions on persuasive marketing techniques (e.g. featuring cartoons or other 

images, toys, giveaways) seems to be most easily justifiable but will require definition 

of persuasive elements (and the definition of this will relate to the target age of the 

restrictions).  
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• Restricting marketing to children under 18 might be justifiable (e.g. based on UNCRC) 

but consistency with other domestic age distinctions would be strongest.  

• If establishing time of day with restricted broadcast marketing, a watershed cut-off, for 

example between 7am to 9:30pm, appears to be increasingly supported by evidence and 

thus should be justifiable with local evidence of children’s peak viewing times.  

Some of the later scenarios proposing more comprehensive marketing restrictions began to 

raise more potential interactions with TIA commitments. However, my analysis indicates that 

it is still possible to implement comprehensive marketing restrictions with low risk of reprisals. 

I interpret relevant findings for the two ‘riskiest’ scenarios below.   

Regulation in all media / all forms of marketing  

In this chapter I explored how a comprehensive restriction of all forms of marketing of 

unhealthy foods to children expands the service sectors affected, and entails greater need for 

justification of necessity/proportionality. The greater potential impact on businesses also 

means greater incentive to fight proposed marketing regulations in any way possible.  

This type of regulation is particularly contentious when it involves a de facto ban of products 

whose inherent qualities are the target of regulation.  Prime examples of this are the Ferrero 

‘Kinder Surprise’ chocolate egg which contains a toy, and the MacDonald’s ‘Happy Meal’ 

targeted to children that usually includes free gifts or toys, which were among the products 

affected by marketing restrictions in Chile. Participants have said that arguments could be 

made: that this constitutes a quantitative restriction contrary to GATT Art 11.1 (basically a ban 

on importation), or if considered a behind-the-border regulation, a violation of Art 3. (P10); 

that it is more trade restrictive than necessary to achieve the objective under the WTO TBT (in 

that it prohibits the import of certain products with those hooks) (P10, P18); or that it could be 

considered a measure affecting the supply of a service under GATS as a quantitative restriction 

in breach of the market access rule.(P14) Ferrero has argued that the toys inside ‘Kinder 

Sorpresa’ (as they are called in Chile) are “an essential and integral part of the product, which 

constitutes a single unit (…) The surprise is the essence itself of the chocolate egg, and in no 

case can be considered a hook for its consumption.”(254) The company has stated it “reserves 

the right to activate national and international institutions to obtain a legal solution to this 

situation, which affects the reputation of one of its most popular and better-quality 

products.”(254)  
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Interestingly, Chile is not the only country to have banned ‘Kinder Surprise.’ The chocolate 

eggs have also been illegal in the US because of a Department of Agriculture ban on importing 

food products with small parts due to choking hazard, and this US import restriction was never 

met with a trade dispute. And despite the threatening rhetoric, companies are adapting. By July 

2016, Burger King had reportedly withdrawn all existing advertisements concerning children’s 

toys in Chile, ended all advertising to children under 14, and had ceased to deliver toys in all 

of their Chilean restaurants.(91) MacDonald’s opted instead to reformulate the products 

contained in its ‘Happy Meal’ to continue to offer toys with it,(91) resulting in healthier 

offerings in this children’s meal package.(P12) 

Though it took 14 years (10 years of discussion, 4 to implement),(230) this type of regulation 

covering all types of marketing in all media has been accomplished successfully in Chile. 

Corvalán et al. (2019) note that certain global regulatory developments that have taken place 

since (for example PAHO’s NPM launched in 2015 which goes beyond Chile’s NPM to include 

non-caloric sweeteners, and action taken by other countries to restrict marketing of unhealthy 

foods to children), have further paved the way for governments wishing to implement such 

comprehensive regulatory child-directed marketing restrictions.(230)  

Scenario 5 – Brands: TRIPS IIAs and Trademarks 

This chapter also explored some of the challenges in regulating food and beverage brand 

advertising, which appears to face the most potential TIA-related constraints to policy space 

with respect to the TRIPS Agreement, as well as FTIAs (with TRIPS+ commitments) and IIAs 

(Table 5-2). This is an important area of marketing regulation because children’s brand 

exposure at a young age means that brand recognition, preference, and brand loyalty are 

developed early on. Emerging research in neurology has found evidence that culturally familiar 

food logos activate some of the brain regions in children connected to self-control(255) and 

motivation(256) in the absence of the products themselves. The reach and appeal of unhealthy 

food and beverage brand advertising to children is strong. Brands are known to advertise on 

social media platforms such as Facebook, where children may ‘Like’ their pages. Coca Cola 

has campaigns focused on ‘friendship’ (e.g. the ‘Share a Coke’ campaign) and typically targets 

adolescents and young adults “through the use of tie-ins with music, sport and celebrities,” 

whereas Cadbury “tends to target younger children using cartoons and family images.”(257)  

Australian children were found more likely to associate positive feelings (e.g. ‘cool, exciting, 

fun’) and personality traits (e.g. ‘popular, outgoing’) with unhealthy food brands, in a study 
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that showed children’s alignment of brand characteristics with their own personality.(257) In 

the US, pre-schoolers’ food brand recognition significantly predicted higher BMI in these 

children.(258) The power of brand advertising extends to LMICs, where international/TNC 

food and beverage logo recognition consistently and significantly related to preference for 

international products, like McDonald’s hamburgers and Coca Cola soft drinks, over domestic 

and local food and beverage options in a sample of children in Brazil, China, Nigeria, Pakistan, 

and Russia.(259) 

Scenario 5.0 also proposed regulating brand sponsorship, of sports events for example. There 

is strong evidence that “sports sponsorships with food and beverage companies often promote 

energy-dense, nutrient-poor products and while many of these promotions do not explicitly 

target youth, sports-related marketing affects food perceptions and preferences among 

youth.”(260 p5) Many professional sports leagues are also capitalising on opportunities to 

share sports content with fans on social media accounts on Twitter, Facebook, and Instagram, 

and these platforms enable sponsors to expand their brand exposure.(260) Athlete 

endorsements and food advertisements/product placement in video games are other areas of 

concern. Bragg et al. (2018) contend that, “although many video games are promoted as general 

audience–targeted products, the use of popular food-related spokescharacters (e.g., the M&M 

characters playing tennis in a Nintendo Wii game) strongly suggests they are targeted toward 

children.”(260 p8) 

Participants expected there to be some challenges in this policy scenario relating to corporate 

trademark rights under TRIPS and IIAs. The justifiability of restricting the use of trademarks 

in an extreme sense has been reasonably established for tobacco in Australia – Tobacco Plain 

Packaging in the WTO, though not quite in Phillip Morris International vs Australia, which 

was won because of a jurisdictional technicality. Participants primarily drew upon this example 

in their responses regarding scenario 5.0, as there is a dearth of global examples testing 

trademark restrictions for unhealthy foods and beverages. The existing Chilean regulation is 

the only comprehensive example to date, though it is light in the area of restricting brand 

marketing – only going so far as restricting the use of strategies and imagery appealing to 

children “for example, [a registered brand character] can be present, but cannot be doing any 

kind of physical activity, e.g. running or jumping or smiling or whatever.” (P11) And despite 

international evidence that these events have high overall numbers of youth viewership,(261) 

the Chilean regulation was not able to regulate advertising at sports and cultural events.(230) 
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Nor could it regulate brand marketing activities linked to corporate social responsibility 

programmes.(P12)  

The distinction of which brand advertising would not be allowed was a sticking point for 

participants.(P12, P13) The Chilean marketing restriction regulation is interesting as it uses an 

exposure test and a power test to determine whether the marketing appeals to children.(230) I 

argue that, similarly, a 3-part test could be used to determine when brand advertising should 

be restricted: 1) is the brand/logo reasonably linked to unhealthy food or beverages? If yes, 2) 

is there expected exposure of children to this brand/logo, or 3) does its representation have 

‘power’ to attract children?  

Why is regulatory marketing restriction contentious? 

Of the set of food environment regulations on which I have focused in this thesis, 

comprehensive marketing restrictions have perhaps biggest potential to shift cultural norms 

and preferences for food and beverages over time. For example, limited tobacco advertising 

bans first came about in the United States beginning in 1970, with little or no effect due to 

substitution of advertising to the remaining non-banned media.(262) The FCTC mandates 

comprehensive tobacco marketing bans (including point-of-sale promotion and display), and 

today some countries have, in effect, a ‘dark market’, significantly de-normalising tobacco use 

over the span of a generation.(263) Global marketing (facilitated by TIAs) is one of the major 

drivers of global food and beverage consumption (alongside trade liberalisation and FDI).(264) 

To that effect, restricting all forms of marketing of unhealthy food and beverages to children 

has the potential to create generational change in dietary preferences and norms, significantly 

constraining the ability of unhealthy food and beverage companies to sell their products to that 

demographic, and to shape their future preferences.  

The challenge of setting regulatory distinctions means that policies may be overly vague, 

creating opportunities for commercial stakeholders to push back. Norway was one of the first 

countries to implement the WHO Set of Recommendations on the marketing of foods and non-

alcoholic beverages to children, proposing regulation banning all marketing of unhealthy food 

and beverages ‘directed at’ children below 18 years in 2012. Accounts indicate that the initial 

regulation was vulnerable to attack by the food and beverage industry as it was ‘unduly broad’ 

i.e. children were defined as being below 18 years of age, policy design left many unanswered 

questions that opened the door to legal challenge, and that non-compliance with European 
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Economic Area Law was also a major critique.(244) Industry stakeholders claimed the 

regulation created too much uncertainty over what kind of marketing would be legal. Following 

such industry criticism, this became a self-regulatory regime administered by a Complaint 

Commission of the Food Industry, agreeing not to place marketing pressure on children below 

13 years,(245) which has demonstrated variable effectiveness in deciding which cases had 

breached the code.(246)  

Early evaluations of Chile’s Law of Food Labelling and Advertising regulations indicate the 

potential effectiveness of this policy avenue. Pre-schoolers’ and adolescents’ exposure to 

‘high-in’ food advertising in total decreased significantly, by an average of 44% and 58 % 

respectively, following the implementation of the marketing restrictions.(265) Household 

purchases of and calories consumed from ‘high-in’ beverages also significantly declined 

following implementation of the regulation (though the impact of the marketing restrictions 

cannot be parsed from the warning labels and school sales ban aspects of the legislation).(231) 

The reductions were larger than what has previously been documented from stand-alone 

policies like SSB taxes previously implemented in Latin America,(231) and the move to stricter 

‘total ban’ advertising restrictions and nutrient thresholds in 2018 is expected to eliminate the 

majority of children’s remaining exposure.(265) It remains to be seen whether the effects on 

exposure and purchasing behaviours will continue or wear off over time, and it would be 

interesting to study children’s and youth perceptions of the social acceptability of consuming 

‘high-in’ products over time as this becomes the cultural norm (like ‘non-smoking’). The 

industry responses to Chile’s measures suggest that, despite opening with threats to pursue 

challenges in international legal forums, they will toe the line when confronted with 

comprehensive marketing restriction regulations.  

5.5.3 Implications for policy makers 

The implication of this analysis, for policy makers, is that they should proceed in developing 

comprehensive regulatory marketing restrictions, though evidence and careful policy design 

are important—especially for broader restrictions and those including brand marketing, which 

run the highest risk of encountering TIA-related constraints.  

Due to participants’ emphasis on evidence requirements and challenges in defining what is to 

be regulated, this analysis suggests the benefit of further research into what constitutes 

marketing targeting children (in terms of exposure and power-of-advertising dimensions) by 
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looking at design elements (e.g. colours, shapes, and sounds) more broadly, and engagement 

designs (e.g. through digital media).  

It may also be worth considering what are the potential avenues to establish best practices for 

comprehensive child marketing restrictions in a way that constitutes an ‘international standard.’ 

Codex has been referred to as an international standard for labelling regulations within the 

WTO TBT, but that is not the appropriate forum for marketing. Clearly, a WHO report or Set 

of Recommendations does not constitute an international standard due to conditions of 

‘openness of membership.’ It may be worth considering whether a separate, ‘open’ 

international institution could be established to deal with emerging issues regarding advertising 

and marketing to children, including ongoing developments in the digital realm and e-

commerce. 

Finally, this analysis only superficially covers rights-based approaches to regulatory child-

marketing restrictions, though this is an area of legal study that is additionally relevant. There 

are several international human rights instruments with relevance to the restriction of marketing 

of unhealthy foods and beverages to children. For example, the UNCRC (signed by 196 

countries) includes commitments to protect children from information and material injurious 

to their well-being, including ‘misleading’ advertising. I have posited in this chapter that the 

framing of policy objectives in terms of fulfilling children’s rights might relieve some of the 

evidentiary burden of proving the effectiveness in achieving strictly health outcomes. There 

may be a window to develop a specific (binding) international agreement that underpins this 

area of regulation. The recent (February 2020) WHO-UNICEF-Lancet Commission report on 

child health and wellbeing issued 5 specific recommendations to support children’s ability to 

live healthy lives, of which the fifth is to “tighten national regulation of harmful commercial 

marketing, supported by a new Optional Protocol to the UN Convention on the Rights of the 

Child.”(266) Even if such a treaty cannot override or nullify TIAs, perhaps it could influence 

the interpretation of subjective terms like ‘public purpose’ or ‘legitimate expectations’ in TIAs, 

or be applied to interpretations of ‘necessity.’  

5.5.4 Strengths and limitations 

As mentioned previously a benefit of the vignette approach is that it provides many different 

perspectives/angles from which to look at the research questions, and allows the exploration of 

a variety of possible policy alternatives. A key limitation in this chapter was that there are fewer 
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global examples of policy uptake for reference (essentially, only Chile). In addition, the global 

marketing and advertising landscape is rapidly changing (e.g. although the ‘old’ platforms are 

not well dealt with, there are new social media platforms constantly appearing), so it can be 

difficult to keep up with the implications and interactions with the (also dynamic) 

trade/investment space. As a result, I noted more uncertainty in these responses, as compared 

to the labelling analysis. Nevertheless, this series of interviews goes well beyond the limited 

literature in this area, adding to our knowledge on policy space for mandatory restriction of 

unhealthy food and beverage marketing to children.  
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6 Scenario Analysis – Regulating Nutrient Composition 

The realist review carried out in Chapter 3 indicated that the regulation of nutrient composition 

is an area of food environment regulation with potential TIA constraints. This chapter presents 

the results of a set of vignette interviews that discussed the implications/interactions of trade 

and investment law for nutrition policy space, using a series of policy scenarios for regulating 

nutrient composition of products in the food system. 

6.1 Background 

6.1.1 Regulating nutrient composition 

Policies seeking to shift population diets in a healthier direction by establishing targets or limits 

for certain macronutrients such as salt, fats, and sugars aim to address the food supply rather 

than targeting consumer behaviour change. Policy measures targeting nutrient composition to 

encourage reformulation can take a variety of forms, in what Kaldor (2018) describes as a 

spectrum ranging from voluntary measures to mandatory regulation.(267) Reeve (2011) has 

mapped out the various types of nutrition policy responses in the form of a ‘regulatory 

pyramid,’ from: voluntary compliance, self-regulation, co-regulation between government and 

industry, ‘quasi-regulatory’ (in which regulations are put in place by government agencies 

rather than elected policy makers and include codes, standards, government advocacy, 

monitoring and evaluation), to regulatory laws.(268) A variation is ‘voluntary under threat of 

regulation’ – a modality typically favoured by governments over command-and-control 

approaches. However, voluntary approaches to nutrient content control have been criticized for 

being inconsistent and ineffective at best and, under a more critical view, represent 

smokescreens for inaction under the guise of corporate social responsibility, and corporate 

capture of the reformulation agenda.(267,269) Mandatory nutrient limits have therefore been 

gaining traction.(270) Kaldor (2018) explains that a trend toward mandatory nutrient limits has 

been facilitated by a combination of: international momentum on diet-related NCDs, a desire 

to ‘level the playing field’ for industry players, desire to build upon success of voluntary 

reformulation measures – particularly in reaching vulnerable sub-groups, and for reasons of 

policy transfer and trade harmonization.(173) The NOURISHING Database documents the 

following mandatory nutrient limits in place worldwide, as of June 2020: 
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• TFA bans or 1-2% limits in 19 countries 

• Sodium limits in 10 countries (with varying degrees of coverage) 

• Saturated fat limits in 1 country (Ghana, covering all meats)(34) 

Several other areas of nutrient regulation stand out as having potential to improve population 

nutrition. Though none currently exist, public health experts are now advocating for mandatory 

limits on sugar.(271) For saturated fats, in addition to the major culprits of processed meat 

products, animal fats and full-fat dairy products,(272) edible oils can be another important 

dietary source.(273) Oils that contain higher levels of saturated fats tend to remain stable at 

high heat, so they are commonly used in the preparation of deep-fried foods and other savoury 

snacks.(273,274) While some public health agencies provide public guidance on healthier 

cooking oils, there is no evidence of any regulatory measures addressing this. Finally, another 

area of nutrition regulation that has been gaining attention is out-of-home meals, which are 

typically high in calories, salt, sugar and fat.(275)   

The simplest form of nutrient content regulation might involve a single maximum limit applied 

to all products. Such has been the approach with TFAs, where reformulation and replacement 

with other ingredients has taken place. While relatively easy to write into law, this type of 

regulatory food reformulation may not be very effective in a public health sense for certain 

nutrients. In fact, TFAs are a unique ingredient in that they are not integral to any food, and 

fully-interchangeable options exist. A broad-based maximum limit typically only targets those 

products at the top end of nutrient content, and average population intake of the nutrient in 

question may be largely unchanged. As I will discuss further below, some products may require 

high concentrations of certain nutrients to be viable, meaning that a broad maximum level 

would need to be very high in order not to operate like a ban on these products. Regulators may 

alternatively look at the ranges of a nutrient (say, sodium) content within certain categories, 

imposing a category-specific limit somewhere along the spectrum. Though a more tailored 

approach is likely more effective in reducing population average consumption levels, the 

logistical burden on policy makers increases with each additional category. While this study 

focuses on the potential policy barriers imposed by TIAs, these practical (domestic/internal) 

limitations must be kept in mind.  
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6.1.2 Interaction with TIAs 

The realist review found that literature covering this policy area was scarce, though a few key 

texts indicated potential areas of interaction with international trade and investment agreement 

rules.  

McGrady (2011) explored the relevance of product regulation under the WTO SPS Agreement, 

focusing on the examples of TFA limits and bans of high-fat meat cuts. His analysis highlighted 

several provisions with potential to constrain policy space including harmonisation, scientific 

risk assessment, and necessity. This was, however, with the caveat that relevance to the SPS 

Agreement would depend upon interpretation of whether certain macronutrients can be 

considered ‘contaminants,’ ‘additives,’ or ‘disease-causing agents’ as defined in the text of this 

agreement.(276)  

Kaldor (2018) took a different approach, positing instead that nutrient limits could fall under 

the WTO TBT Agreement.(173) Her discussion of the potential relevance to the WTO TBT 

focuses, in particular, on Art. 2.2 regarding necessity which, we recall, specifies that: 

technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate 
objective, taking account of the risks non-fulfilment would create. Such legitimate objectives 
are, inter alia: national security requirements; the prevention of deceptive practices; protection 
of human health or safety, animal or plant life or health, or the environment. In assessing such 
risks, relevant elements of consideration are, inter alia: available scientific and technical 
information, related processing technology or intended end-uses of products.(8 Art. 2.2)  

Bech-Larsen and Aschemann-Witzel (2012) also described points of relevance within the laws 

of the EC customs union. Denmark’s mandatory 2% limit on trans TFAs, imposed in 2004, 

drew EC claims that it violated EC Treaty Articles 28-30 on the free movement of goods within 

the EU. Initial steps toward prosecution were later dropped, however, as Denmark provided 

evidence relying on EC Treaty Article 36: that trade barriers may be justified if they protect 

human health.(177)  

There has been no documented trade- or investment-related challenge to mandatory sodium 

reduction policies to date. Nevertheless, Kaldor (2018) has noted that mandatory salt reduction 

limits—having only recently been introduced and phased in, in countries like Argentina and 

South Africa where they are broad in scope—may yet encounter different challenges due to the 

increased complexity and different evidentiary basis for (naturally occurring) sodium content 

versus (artificial additive) TFAs.(173,215)  
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In 2019, the Kingdom of Saudi Arabia announced a plan to impose a maximum limit on added 

sugar for all food and beverages. A number of STCs were raised in the WTO TBT Committee 

in response, including its deviation from international standards, lack of transparency and time 

to adapt, being more trade restrictive than necessary, insufficient scientific evidence, and 

questioning its rationale and legitimacy.(206,207) Member states were concerned about 

potential economic implications for producers of products unable to be reformulated (“most 

forms of popular carbonated beverages, ice cream, jams and preserves, confectionary, 

chocolate candy, energy drinks, and many juices”(206 para. 3.24)), as “many of these products 

required a certain level of added sugar as a preservative or stabilizer” – thus constituting a ‘de 

facto ban’ on some processed products.(206 para. 3.29) The representative of Saudi Arabia 

promptly clarified that this proposal would be under review until further notice, and the STC 

discussions were ongoing at the time of analysis. 

6.1.3 Vignette design  

Mandatory nutrient limit regulations typically specify the following policy settings: 

• The regulated food (e.g. a moderately salty but highly consumed product such as bread, 

saltier foods such as tomato products, or on a whole range of foods; and may also specify 

that imported foods as well as domestic products are included); 

• The nutrient to be limited (e.g. sodium, industrially-produced TFAs, sugar); 

• The limit to be imposed (e.g. 2 per cent of product’s total energy, for TFAs). 

These three policy settings are interrelated, because the nature of regulation is inherently 

different across different nutrients. Table 6-1 below outlines some of the key differences 

between nutrients that impact how regulatory limits can be designed. For instance, TFAs can 

be limited across the food supply, whereas sodium and sugar may be naturally occurring and/or 

necessary in some products, and therefore limits can only be imposed at high levels, or within 

a distribution for single products or product categories.  
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Table 6-1. Key differences between nutrients that impact regulatory design 

Nutrient Single vs 
complex 
entity 

Measurability Purpose in 
product 

Evidence of 
harm 

Regulatory 
practicality 

Trans 
Fatty 
Acids 
(TFAs) 

Single entity Clearly 
measured 

Unnecessary 
for the 
properties of 
the product 

Clear high-
level 
evidence of 
health harm 

Regulatory limits can 
be set at a low 
threshold so that 
practically all 
industrially-created 
TFAs are eliminated 
but naturally occurring 
TFAs are spared. 

Sodium Single entity Clearly 
measured 

Necessary for 
flavour / texture 
/ integrity / 
safety etc. of 
the product 

Clear high-
level 
evidence of 
health harm 

Regulatory limits must 
be category-specific. 

Sugar Not a single 
entity (in 
cells, 
added, 
fructose vs 
other types, 
etc) 

Grossly 
measured but 
added vs 
naturally 
occurring is not 
easily 
measurable 

Naturally part of 
some foods 
and necessary 
as added sugar 
for some foods 

Clear 
evidence of 
harm, but 
natural vs 
added sugars 
complicates 
evidence 

Regulatory limits must 
be category-specific. 

Saturated 
fats  

Not a single 
entity (many 
sub-types 
and foods 
are mix of 
sat fatty 
acids, 
mono, poly) 

Sub-types not 
readily 
measurable at 
scale 

Naturally part of 
some foods like 
meat and dairy, 
but added in 
others e.g. 
deep-frying oils 

Evidence of 
harm is at the 
sub-type level 

Regulatory limits must 
be category-specific 
(e.g. for different 
meats/cuts, different 
dairy products), and 
measurability is a 
challenge.  

 

As this chapter sought to examine the conditions under which various mandatory nutrient limits 

could encounter objections on the grounds of TIAs, the following policy settings, elaborated 

below, formed the structure of the vignettes: 

• Degree of compulsion (‘voluntary vs. mandatory’) 

• Product targeted (single product/categories vs. broad across-the-board regulation) 

• Nutrient regulated (salt/sodium, TFAs, saturated fats, sugar) 

• Limits imposed 

Due to growing interest in regulating out-of-home meals, I also chose to explore the factor of 

‘venue’ (retail vs. out-of-home meals). 

The over-arching research questions guiding this phase of the study were: 
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1. What are the specific direct and indirect trade- and investment-related constraints (if 

any) governments may face when considering the policy avenue of regulating nutrient 

content limits? 

2. What are the specific policy design settings of importance for nutrient content 

regulation policy space (for different nutrients)? How might contextual factors, 

including actors, institutions and networks, affect the mechanisms of influence? 

3. What are the key leverage points/strategies to increase/preserve policy space to achieve 

public health objectives via best practice with respect to regulating nutrient content 

limits? 

6.2 Methods 

As described in Chapter 2, the vignette interviews were designed to explore the potential 

consequences (in terms of perceived conflict with TIAs and related constraint to policy space) 

of changing the various policy settings listed above. I followed an adapted ‘scenario analysis’ 

methodology, asking participants to reflect upon the same Guiding Questions after each change 

to the vignette/scenario: 

• Which, if any, TIAs and associated chapters and articles would apply? 

• Are there any potential challenges of conflict with respect to TIAs? 

• Are there any potential supportive factors that could increase the policy space? 

• What would need to change in order to reduce the likelihood of policy space 

constriction? 

The analysis of responses carried out in NVivo centred on the three Research questions listed 

above.  

6.2.1 Description of participants 

Four interviews (including one pilot) of approximately one hour were carried out with 

international key informants (P19 – P22) with expertise and experience in the regulation of 

nutrient composition. While this relatively small number of participants is not ideal, the narrow 

scope of this field of study meant that it was challenging to find experts who had dealt with 

this area of policy in relation to TIAs. I am confident that I nevertheless managed to put 

together a balanced sample, including: 
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• One Academic, public health lawyer 

• One Civil society/NGO research role 

• One Government/public sector regulator role 

• One Private sector consultant – liaison between government and industry 

Furthermore, each participant drew upon experience that was specific to a particular region: 

• Australasia (1) 

• Europe/UK (1) 

• Latin America (1) 

• Sub-Saharan Africa (1) 

6.3 Results 

6.3.1 Participant responses 

There was overall less familiarity with TIAs among these participants (as compared to labelling 

and advertising interviews), as trade and investment were peripheral concerns as part of their 

practice but not their primary area of expertise. Those who did discuss TIAs mentioned the 

WTO TBT, and regional agreements such as MERCOSUR, and focused on direct, substantive 

TIA constraints to nutrition policy space. As such, this chapter does not address policy 

interaction with IIAs.  

The following table (Table 6-2) presents participants’ responses to the Guiding Questions, for 

each of the different policy scenarios. Any general comments from participants regarding a 

particular scenario, for instance on practicality or other (e.g. domestic) policy space constraints, 

are included in the final column. Readers should note that the small number of participants 

meant that some areas of inquiry (cells of the table) were covered only slightly, or not at all.   
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Table 6-2. Responses to Guiding Questions, by scenario - nutrient composition limits 

Scenario Which types of 
agreements and 
associated rules 
would apply 

What are the potential 
challenges or threats 
to policy space 

Are there any potential 
supportive factors that could 
support or increase policy 
space 

What would need 
to change in order 
to increase policy 
space for this 
regulation 

General comments 

0.0 Baseline Voluntary /Quasi-regulatory (e.g. voluntary under threat of regulation) 
Nutrients: sodium, TFA, sugar 
 No issues foreseen N/A N/A N/A N/A 
1.0 Mandatory 
Nutrient: Sodium 
Products within remit: 
1.1 Covering select food 
categories (Limits 
individually determined 
for each category, in line 
with WHO 
recommendations) 

Relevant to WTO 
TBT as it pertains 
to technical 
regulations on 
product 
characteristics. Key 
rules will be: 
Necessity (Art.2.2), 
Non-discrimination 
(Art. 2.1)(P20) 
 
Unlikely to be SPS-
relevant as this is 
not a ‘food safety’ 
issue (as an acute 
risk is traditionally 
defined) (P20) 
 
No perceived risk / 
potential issues 
(P21, P22) 
 
[1 participant 
declined to answer 
this question for all 

Companies may 
grumble about this 
being an unnecessary 
barrier to trade, but 
not a realistic legal 
threat.(P22) 
 
Could be considered 
discriminatory against 
categories of food 
selected, unless 
backed up by 
evidence. 

Empirical evidence for 
effectiveness in other 
jurisdictions (from countries 
who have already 
implemented similar limits); 
 
Epidemiological evidence (for 
justification): 
i) That hypertension is a 
problem; 
ii) That salt consumption 
causes hypertension; 
iii) That the product(s) selected 
(e.g. bread) is a significant 
source of salt in the diet; 
iv) That interventions where 
salt is limited in the diet 
prevents hypertension.(P20) 
 
Step-wise reduction process 
(gradual reduction) seen as 
more feasible for companies to 
comply (as consumer palettes 
change over time).(P21) 

A whole new 
understanding of 
‘food safety’ within 
Codex could 
change the 
framing of sodium 
limits as an issue 
of food safety (this 
is probably not 
conceivable, but 
could evolve over 
time).(P20)  
 
Once a critical 
mass of countries 
have adopted such 
limits, this could 
snowball.(P20) 
 

Practically-speaking, it 
would be difficult to put 
into legislation what 
individual composition 
(limits) should be. This 
would be easier to 
accomplish indirectly, 
e.g. through a sodium 
tax.(P19) 
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Scenario Which types of 
agreements and 
associated rules 
would apply 

What are the potential 
challenges or threats 
to policy space 

Are there any potential 
supportive factors that could 
support or increase policy 
space 

What would need 
to change in order 
to increase policy 
space for this 
regulation 

General comments 

scenarios due to 
uncertainty] 

1.2 Covering a broad 
range of foods  
(Limit: no more than 
1mg sodium per kcal 
energy for individual 
products) 

Same as above, 
WTO TBT:  
Necessity, Non-
discrimination(P20) 
 
No legal issues 
foreseen(P21, P22) 
 

The food industry 
typically reacts 
strongly against any 
use of the PAHO 
NPS or the term 
‘ultra-processed,’ the 
main argument being 
that the terms used 
are not part of 
international Codex. 
However, unlikely that 
a legal case could be 
made around 
this.(P22) 
 
 

Possibly more robust against 
any WTO challenge as this 
scenario follows a WHO (e.g. 
PAHO) nutrient profile model. 
WHO is not a standard-setting 
body, but is slightly further 
along that spectrum.(P20) 
 
This scenario may also be 
more robust against 
discrimination arguments.  
 

No data Lowering sodium 
across-the-board 
through broad product 
reformulation is costly, 
and may not be as 
cost-effective than 
targeting certain 
priority foods.(P21) 
 
An over-arching limit 
acts as a de facto ban 
for products that 
cannot be reformulated 
to adhere. Limits have 
to be category-specific. 

1.3 Exemption for 
certain traditional foods  

WTO TBT 
Necessity, Non-
discrimination.(P20) 

Justification may 
depend on the local 
context: are these 
traditional foods 
contributing 
significantly to the 
health problem? 
(P20, P21) 

No data No data Protection of regional 
economies is a likely 
domestic counter-
argument to be made, 
but protection of these 
industries could be 
interpreted as 
discriminatory 
measures against the 
other 
industries/products to 
be regulated (National 
Treatment).(P20, P21) 

1.4 Skip a voluntary 
stage 

This should be fine 
(such was the case 

No data Appropriate consultation and 
engagement (not regarding 

No data No data 
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Scenario Which types of 
agreements and 
associated rules 
would apply 

What are the potential 
challenges or threats 
to policy space 

Are there any potential 
supportive factors that could 
support or increase policy 
space 

What would need 
to change in order 
to increase policy 
space for this 
regulation 

General comments 

 for South Africa’s 
sodium limits).(P21)  

categories and targets, but 
engagement on 
implementation concerns or 
technical issues) is 
paramount.(P21) 

2.0 Mandatory 
Nutrient: Sodium 
Venue: Out-of-home meals 
2.1 Chains Incredibly high risk 

of legal challenge 
(e.g. restrictions on 
supply of a 
service), if done via 
regulation. There is 
no precedent for 
this. Would have to 
be done as quasi-
regulatory or 
voluntary 
approach.(P20) 

Context: If informal 
sector/small outlets 
are primary 
contributor to the 
dietary health 
problem, it could be 
difficult to justify 
Necessity and Non-
discrimination.(P20, 
P21) 

Context: If, on the other hand, 
large chains contribute to 
significant proportion of 
population sodium intake, then 
case could be made to focus 
on them.(P19) 

No data This would be largely 
covered by the 
mandatory limits for 
food products 
manufactured and sold 
in the food system (for 
TFAs especially), so 
would just affect 
cooking practices – 
like salt in recipes, 
portion sizes, etc.(P20) 

2.2 All outlets No data No data This could be considered less 
potentially discriminatory.(P20) 

No data The practical challenge 
of designing, 
monitoring, and 
enforcing such a policy 
makes it basically 
impossible.(P19, P20, 
P21) 

3.0 Mandatory 
Nutrient: TFA 
Products within remit: all 
Limit:  
Content must contribute 
to less than 1% of 

Potentially a WTO 
TBT issue, but 

No data This is likely the safest 
scenario from a trade 

No data As mandatory limits 
/removal of TFAs 
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Scenario Which types of 
agreements and 
associated rules 
would apply 

What are the potential 
challenges or threats 
to policy space 

Are there any potential 
supportive factors that could 
support or increase policy 
space 

What would need 
to change in order 
to increase policy 
space for this 
regulation 

General comments 

product’s total energy 
(as per criteria for 
WHO’s nutrient profile 
system) 

there have been no 
STCs raised so far.  
Some (citing 
another legal 
academic) think 
that trans fats are 
an SPS issue 
(TFAs are an 
artificial substance, 
toxic when 
consumed as 
intended, and 
added to products 
to give them 
qualities the do not 
already have).(P20) 

perspective – there is a lot of 
policy space.(P20) 
 
We have strong, robust 
evidence along the food chain 
justifying the removal of TFAs.  
Countries around the world are 
getting on board. It is starting 
to be less controversial, and 
mandatory regulation is the 
go-to.(P20) 
There is generally good public 
understanding that TFAs are 
harmful and should be 
removed or limited to low 
amounts. They are seen as 
‘unnatural.’(P21) 

becomes more widely 
implemented, this 
could open the door for 
other nutrients to be 
limited. For example, 
South Africa used the 
same regulation 
limiting TFAs to later 
add limits on salt.(P20) 

4.0 Mandatory 
Nutrient: Saturated fat 
Products within remit: 
4.1 Meat: Beef (<25%), 
Pork (<25%), Mutton 
(<25% or <30% where 
back fat is not removed), 
and Poultry (<15%). 
These standards are 
applicable to both 
imported and 
domestically produced 
meat.   

More of a TBT than 
SPS issue.  
Ghana is the only 
(and very early) 
example of this, 
and they have not 
been subjected to 
any trade 
challenge.(P20) 
[3 participants 
declined to discuss 
this scenario due to 
uncertainty] 

In many cases, there 
are prima facie trade 
restrictions, but most 
of the time they can 
be justified.(P20) 

This type of standard is seen 
as much more robust than the 
import bans on high-fat meat 
that have previously been 
challenged (e.g. in the case of 
turkey tails in the Pacific 
Islands). There should be 
robust justifying evidence (e.g. 
of the health problem, this 
product’s contribution to the 
health problem, and 
interventions leading to better 
health outcomes).(P20)  

No data No data 
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Scenario Which types of 
agreements and 
associated rules 
would apply 

What are the potential 
challenges or threats 
to policy space 

Are there any potential 
supportive factors that could 
support or increase policy 
space 

What would need 
to change in order 
to increase policy 
space for this 
regulation 

General comments 

4.2 Commercial deep-
frying oils 

No data 
[All participants declined to discuss this scenario due to uncertainty] 

5.0 Mandatory 
Nutrient: Sugar 
Products within remit:  
Specific categories (e.g. 
breakfast cereals) 

No data Limits and categories 
are critical, especially 
when limits approach 
a de facto ban for 
products that cannot 
be reformulated to 
adhere.  
“You might struggle to 
regulate when sugar 
is a key ingredient in 
a food, such as candy 
bars.”(P20)  

Realistically, this would need 
to start in a few specific 
categories, such as SSBs and 
food consumed by children 
(such as breakfast cereals). 
Also, in products where 
consumers might not expect to 
find sugar (with an angle of 
consumer protection).(P20) 
There should be strong data 
around which products are 
contributing highly to 
population sugar intake.(P21) 
Again, step-wise reduction 
targets are more realistic for 
producers to comply.(P21) 

No data Sugar actually has a 
chemical role in 
cooking, so regulation 
cannot simply remove 
or limit it across the 
board. This is 
somewhere that 
indirect approaches 
(such as taxation or 
labelling) can push 
manufacturers to 
reformulate.(P20) 
 
There is also the issue 
of, what else is likely to 
go in, instead of sugar 
(P20) and the risks of 
non-sugar sweeteners.  

6.0 Evidence & justification: 
International vs domestic 
evidence 

Reliance on 
international 
evidence should be 
fine (again, such 
was the case for 
South Africa).(P20, 
P21) 

No data Perhaps greater need for 
consultation, engagement, and 
piloting in this case.(P21) 
This will also depend on 
political will.(P22) 

No data No data 
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6.4 Analysis 

6.4.1 Results Summary 

The perspectives I have gathered did not perceive a significant overall risk of TIA-related 

(direct, substantive) constraints to policy space for regulating nutrient content limits. There was 

some uncertainty as to whether this area of policy falls under TBT or SPS disciplines. For the 

most part, perceived challenges stemmed from the practical difficulties of designing, 

monitoring and enforcing regulation of most of the nutrients explored. There are a few main 

points to take away for each specific nutrient: 

Elimination or limitation of TFAs stands out as a simple, clear, effective, important, and 

feasible policy avenue, with precedence and momentum, and one for which we could 

reasonably expect no TIA-related concerns if designed without discrimination.  

Sodium reduction is building in terms of clarity of design and feasibility, but there are still 

some evidentiary requirements and practical constraints related to policy design. Ideally, the 

global nutrition policy sphere could reach a point where sodium content limits are part of a 

wider (and widely accepted) sodium reduction strategy and should not encounter TIA-related 

policy space constriction, but such critical mass of global policy adoption has yet to be reached.  

Reduction of saturated fats is complex, and there has been little (and no recent) global 

experience from which to learn about potential interaction with TIAs.  

Sugar, despite seeming simple, is also complex. There has not been enough global experience, 

in terms of policy design and development of mandatory regulations, to know the impact of 

TIAs on regulatory space for limiting sugar content. Results indicate that many other 

considerations (domestic debates and concerns, and practicality) are more important at this 

stage.  

Assessing implications in terms of potential indirect, procedural policy space constraints 

required a slightly more nuanced approach to analysis, comparing responses to the theory I 

developed earlier in this thesis.  
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6.4.2 Research Question 1  

What are the specific direct and indirect trade- and investment-related constraints 

governments may face when considering the policy avenue of regulating nutrient content 

limits? 

Overall, participants did not anticipate any major TIA-related constraints to policy space for 

regulating the nutrients in question. While one participant theorised that TFA elimination or 

reduction could be relevant to the WTO TBT (with a need for justification given that 

international standards do not exist), they believed there to be enough evidence and momentum 

for TFA reduction to avoid any potential challenges. Sodium reduction was also theorised to 

be relevant to the WTO TBT, especially in terms of necessity and non-discrimination, but 

participants did not expect any such concerns to pose a realistic legal threat. Mandatory 

reduction of saturated fats and of sugar were deemed so unlikely—for practical reasons—that 

TIA-related constraints were not considered a realistic concern.  

Participants frequently referred to evidence that would be needed to justify the proposed 

regulations, as well as the need for consultation with food and beverage industry stakeholders 

to ensure technical feasibility. In accordance with my conceptual framework-in-development 

(Figure 3-3. Revised conceptual framework for the influence of TIAs on policy space for food 

environment regulations.), this can be considered a form of procedural policy space constraint, 

increasing the potential for regulatory chill.  

6.4.3 Research Question 2 

What are the specific policy design settings of importance for nutrient content regulation policy 

space (for different nutrients)? How might contextual factors, including actors, institutions and 

networks, affect the mechanisms of influence?  

There are important differences in policy space for nutrient content limits depending on the 

specific nutrients to be regulated. This appears to be due to the different regulatory 

considerations mentioned previously, but also in political viability and general understanding, 

as well as which stakeholders are involved. 
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Policy design: Nutrients in question 

My interview data indicated the following nutrient-specific policy design factors that interact 

with TIA rules: 

TFAs are artificial additives. Regulation can be imposed across-the-board, eliminating 

discrimination concerns. There is a high level of understanding of its negative dietary effects 

(among politicians, for example). TFA bans are considered regulatory ‘low-hanging fruit’ with 

ample policy space with respect to TIAs.  

Sodium is a natural ingredient, necessary in high amounts for some products, and often used 

in traditional food preparation. There is, at least, a good amount of global evidence and general 

understanding of the need to regulate sodium content for NCD prevention. If regulation were 

to be applied broadly through a simple maximum limit, it would operate as a de facto ban of 

products that could not be viably reformulated to comply. Establishing multiple categories and 

limits across the food supply would be incredibly costly for regulators (and likely not cost-

effective, according to one participant expert). If the regulation targets specific individual 

products or categories of products, this implies the need to justify that the selected products or 

categories and their associated sodium limits are not arbitrary or discriminatory.  

Sugar is naturally occurring (in some cases) and also a necessary ingredient at high levels in 

some products (e.g. as a preservative). Again, regulation would likely need to be category-

specific to avoid a de facto ban of certain high-sugar products, and singling out certain 

categories or products would need to be justified. In limiting added sugars, there is also the 

consideration of substitutes; if the regulation might alter the conditions of competition with 

respect to these substances (e.g. natural sweeteners, non-sugar sweeteners), this may trigger 

concerns around discrimination.    

For saturated fats, there is still a fair amount of confusion among consumers, as well as 

scientific dispute, as to their (un)healthiness. Saturated fat limits may be difficult to justify in 

terms of necessity. 

Policy design: Limits set 

The interview data suggests that the following three points, related to how and at what level 

nutrient limits are established, may influence TIA-related policy space: 
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First, nutrient limits for sodium, sugar and saturated fats must be category-specific. Some foods 

require sodium at high levels (e.g. in soup stock as a binding agent), and are simply not viable 

to produce under certain sodium content regulations.(P21) The same is true with sugar, where 

it may be added for chemical properties (e.g. as a preservative) or palatability. Regulation of 

products that rely heavily on these ingredients must balance a high potential for trade 

restrictiveness with the public health objective, and one “might struggle to regulate when [the 

nutrient in question] is a key ingredient in a food.”(P20) Categories become important, as well 

as where limits are set in the distribution of nutrient content within that category. For instance, 

limits may be set at the high end of the distribution for a category (pushing only the highest 

content products to reformulate), at the low end (forcing most products to reformulate), or 

somewhere toward the middle. Commercial stakeholders may push for more—and narrower—

categories within which to manoeuvre.  

Second, WHO Nutrient profile models may not be appropriate for nutrient limits. The PAHO 

NPM, for example, was designed to underpin other types of regulation such as taxation 

schemes, nutrition warning labels, or restriction of advertising to children, and specifically for 

processed and ultra-processed products. Many/most ultra-processed products sit above PAHO-

established nutrient limits. Establishing these as maximum nutrient thresholds to be met in 

order to be in the food system would be extremely trade-restrictive, essentially banning most 

of these products. The fact that there is no international standard for nutrient limits means that 

they must be established by each regulating country and may need to be justified.  

Third, technical feasibility is key, with each of the participants noting the importance of 

accounting for this. The reformulation issue is heavily technical, and involves in depth 

consultation as to feasibility. One participant engaged with the food industry stressed the 

benefit of step-wise targets, to ease the process for producers and allow for consumer palates 

to change.(P21) My interpretation is that failure to consult industry in this sense would amount 

to poor regulatory practice, and trigger considerable backlash from commercial stakeholders 

who may use available TIA mechanisms to challenge regulations.  

Context: Perception / scale of the problem and political commitment 

Schram et al. (2018) suggested that political will and public support (in addition to available 

resources, level of risk aversion, economic sector power, political ideology and corruption) 

mediate government responses to perceived threats of TIA-related challenges to policy, thereby 
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contributing to either the safeguarding of policy space with respect to TIAs, or regulatory 

chill.(87) The review of evidence carried out in Chapter 3 indicated the potential for media 

coverage and public opinion to bolster political will to overcome procedural policy space 

constraints. My analysis further indicates that political will to regulate and general popularity 

of policy proposals are influenced by the availability of evidence (of need and potential 

effectiveness) as well as understanding thereof. The perception of the problem (nature, scale, 

and solutions), on behalf of policy makers especially, appears to influence interpretations of 

necessity, weighed against potential trade restrictiveness—in what Schram et al. (2018) 

describe as ‘anticipatory chill.’(87) 

For TFAs, for example, there is strong, robust evidence along the food chain justifying their 

removal from food products. Countries around the world are taking this up, this area of 

regulation is starting to be less controversial, and mandatory regulation is the preferred 

modality.(P20) There is generally good public understanding that TFAs are harmful and should 

be removed or limited to low amounts, and they are seen as ‘unnatural.’(P21) In the words of 

one interview participant in South Africa regarding its TFA regulation,  

I don’t think there is a lot of push back on trans-fats. I think many people understand 
that trans-fats are not good and that they should be removed or in very low amounts. 
There has never really been any discussion around, oh we don’t think it should be that 
low or anything like that. (P21)  

For mandatory sodium limits in Argentina, one participant recalled that their successful 

implementation was due “mostly [to] political will to move forward and make this a law. At 

the time, there were senators and representatives from both Chambers that were interested in 

the issue, so it became part of the public discussion or agenda at Congress.”(P22)  

The situation for regulating saturated fat content is not so clear. As one participant mused,  

I guess there is not a lot of media hype… among consumers, and I guess it is not the 
regulators really, but you know – there is a lot of confusion in South Africa even in my 
own research around saturated fats and how bad is it really for you… And people on 
the fat level are confused, really confused. Trans-fats, because they sound like some 
kind of unnatural thing and I think that there has been enough of a scare around those 
specific things [...] I think most people have just sort of said – ‘well okay, I‘m just 
happy that those aren’t in there.’ But if you had to say again, like saturated fats is 
linked to eating bacon or something like that, then they go – ‘no, bacon is a good food’.  
(P21)  
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The last quote points to the ‘blind spots’ that politicians and the public may have, in relation to 

their understanding of healthy nutrition and foods. Some foods seem to be so culturally 

ingrained that health regulations seeking to alter their nutrient content (even if this represented 

a significant source of dietary intake) could be very unpopular. One interviewed policy maker 

said, “I think politicians GET sugar; it’s simple and it’s straightforward and they get that too 

much sugar is bad for you. They don’t necessarily get that too much cheese is bad for 

you.”(P19) Cheese is one of the food categories not included in Argentina’s national sodium 

reduction law, and which the Argentinian respondent identified as a potential priority. This 

participant explained that what the law includes so far are the targets that had already been 

achieved by the most important national and multinational companies that had been involved 

in the prior voluntary agreement, and that “we do still hear some resistance from the industry 

when we talk about adding products to the table included in the law.”(P22) The participant 

was uncertain what the societal response would be if health actors were to advocate for cheese 

to be included in that law.  

Context: Actors, power & influence 

The realist review identified some of the roles actors (and the power dynamics between them) 

can play in TIA mechanisms of influence on nutrition policy space: potentially influencing 

policy agendas, power to engage in disputes, and the interpretation of evidence (see Chapter 

3). My analysis indicates the potential for commercial stakeholders to constrain policy space 

for regulating nutrient composition by indirectly and invisibly influencing policy agendas. 

Transnational and domestic producers of products and (ingredients) targeted for nutrient 

content regulation have deep pockets and established avenues for lobbying, and sometimes 

make large contributions to the national economy (sometimes through FDI). This potential for 

influence was mentioned by interview participants specifically in reference to regulating sugar 

content and saturated fats.  

Sugar has a powerful lobby (cane sugar, for example, in Argentina, or high-fructose corn syrup 

in the US). According to an Argentinian informant,  

in Argentina when it comes to sugar cane production – we are a huge producer of 
sugar cane and sugar cane producers are all usually lobbying against these types of 
policies as well. Again, this is all LOBBY, and this is all argument – strong arguments 
– but only arguments in the end. I have never heard of threats of a legal case. (P22) 
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This is precisely the type of influence that may give pause to a government considering sugar 

content limits, before such policy is even proposed.  

Regulation of saturated fats enters the realm of the meat and dairy industries which are 

powerful lobbies, and where one participant believed there could be unintended negative 

economic effects, for instance to the price of meat:  

I think because this is regulated locally by the Dept of Agriculture – because it’s a 
commodity of sorts, like maize or milk or whatever, […] I’m not sure how this would 
affect the meat industry or the consumer… Obviously it is great in that they won’t be 
having as much saturated fat, but is this the main source of saturated fats in the diet? 
Because this is a huge thing to do. I don’t know what you would do with all of the other 
meat that doesn’t meet the requirements, or can you make all meat contain less than 
this amount of fat? I’m not sure that you can actually do it for certain cuts of meat; I 
don’t know enough about it. So, practically, can one do this? And then, what would it 
do to the price of meat, as well? That’s another economic consideration. Because the 
higher fat contents and those types of cuts of meat are cheaper and that would be the 
only way to buy that meat for a large proportion of South African consumers anyway. 
So, yeah … and then saturated fats from non-meat sources, you know snack foods and 
those kinds of things, are probably a more frequently consumed source. (P21) 

A powerful industry able to make these (potentially legitimate) arguments, through a 

sympathetic government body like a Department of Agriculture, might result in internalised 

regulatory chill for the type of saturated fat content limit explored in the vignette interviews. 

What this participant also alluded to is that once food regulation ends up in a commodity space, 

there is a heightened level of power and financial implications.  

The same points were not raised for the scenarios involving regulation of TFAs and sodium.  

6.4.4 Research Question 3 

What are the key leverage points/strategies to increase/preserve policy space to achieve public 

health objectives via best practice with respect to regulating nutrient content limits? 

This analysis indicates that strategic policy design will be important for nutrient content limits 

targeting sodium, sugar, and saturated fats because of their complexities. If the design is ill-

conceived with little impact on desired population health targets then it could be at risk of being 

framed as more trade restrictive than necessary. A key lever would be to have a well-designed 

comprehensive suite of interventions of which regulatory nutrient limits was one component. 
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Appropriate consultation regarding technical feasibility would also be paramount, but with 

careful management of potential commercial conflicts of interest.  

Monitoring and evaluation of nutrient content limits currently in place—both voluntary and 

mandatory—would help to build the evidence base for this type of regulation. This could 

include: monitoring and evaluation of Public Health England’s voluntary approach to sugar 

reduction (if ineffective, making the case for some form of mandatory regulations)); 

monitoring of Saudi Arabia’s proposed mandatory sugar reduction policy, with special 

attention to potential regulatory chill mechanisms; and evaluation of Argentina and South 

Africa’s salt reduction measures. Having strong international evidence to justify nutrient 

content limit regulations may reduce the potential procedural barriers and uncertainty that can 

contribute to regulatory chill.  

6.5 Discussion 

6.5.1 Summary of analysis 

TFA reduction/elimination stands out as a relatively simple, effective, and highly viable 

regulatory option with respect to TIA commitments. For sodium, sugar and saturated fats, this 

analysis indicated that TIAs pose substantive constraints to policy space for nutrient content 

regulation when a single limit is imposed and certain products cannot viably reformulate 

(which is especially the case for many ultra-processed food and beverage products). Otherwise, 

potential TIA constraints appear to be more procedural and indirect (for instance, but not 

limited to, through requirements of notification and consultation and to justify necessity under 

the WTO TBT).  

This analysis clarified some of the key policy factors that interact with TIA rules, and which 

differ between nutrients: state of evidence and scientific consensus, international momentum 

in policy uptake, whether category-specific limits are required (with non-arbitrary and justified 

regulatory distinctions), and the powerful food and beverage industry stakeholders involved. 

A key contextual factor for the support or constriction of policy space through TIA mechanisms 

is the scale and (public and policymaker) perception of the nutrition problem that the nutrient 

content limits are aiming to address.  
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My analysis suggests that potential strategies to increase or preserve policy space for nutrient 

content limit regulations include robust policy design, as well as monitoring and evaluation of 

existing policy initiatives. 

6.5.2 Interpretations: Where and why do constraints arise, and what can be done? 

Effectiveness and the Necessity Test 

Assuming that mandatory nutrient limits are relevant to the WTO TBT (or SPS Agreement), 

any such regulatory proposal would be subject to scrutiny in regard to necessity, non-

discrimination, and scientific evidentiary basis. The Necessity Test (relevant to WTO TBT Art. 

2.2, as well as the GATT Art. XX(b) and GATS Art. XIV) is particularly relevant in light of 

current debates around the potential effectiveness of product reformulation in achieving 

improvements in population nutrition. 

Limiting the levels of saturated fats, TFAs, free sugars and salt in existing products was one of 

key recommendations from the WHO’s 2004 Global strategy on diet, physical activity and 

health though it was not well specified how this could be achieved for salt, sugar and saturated 

fats. However, assessing the direct impact of food reformulation on population health outcomes 

(for example, the incidence rates of chronic diseases) is quite difficult.(277) For one thing, 

whether the consumer will really choose reformulated products will depend on what has been 

achieved in terms of nutritional education, information and communication, the selling price, 

and what other foods (including the original foods) are still on the market.(277) Another 

important consideration is what ingredients are used to replace those removed.(269,278) 

As I have described earlier in this chapter, nutrient limits cannot viably be used to remove 

products with very high levels of salt, fats and sugar from the market when these are intrinsic 

to the product and, as such, the focus of regulation is to limit the concentration of certain 

nutrients within single products or product categories. Scrinis (2016) argues that product 

reformulation, especially for ultra-processed food and beverages, misses the mark: the focus 

on certain ‘bad’ macronutrients/ingredients (which are often replaced with other refined or 

reconstituted macronutrients/ingredients) is reductive and does not necessarily lead to ‘healthy’ 

or good-quality food products.(269) Scrinis (2016) goes on to explain:  

The production of reduced fat foods, for example, has often involved replacing fat with sugar, 
modified starches or artificial fats. One strategy for reducing trans-fats in products is the 
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replacement of partially hydrogenated vegetable oils with hydrogenated and interesterified oils, 
which have yet to be extensively studied for their health effects.(269 p24)  

Not to mention, simple reformulation also allows Big Food companies to continue to market 

their highly processed products and their brand as being ‘part of the solution,’ further 

legitimising the current high levels of consumption of ultra-processed products.(269,278) 

Which leads to the question, if nutrient limits for sodium, sugars, and saturated fats do not 

effectively make ultra-processed products healthier, what is the overall potential benefit in 

improving population nutrition, and how might this affect interpretations of the Necessity Test? 

I offer that mandatory limits for these nutrients should be considered necessary, but not 

sufficient, if we are to achieve the improvements in population diets that are needed to curb the 

prevalence of dietary NCDs in the 21st century. As such, they should be implemented as part 

of a comprehensive suite of interventions. Ongoing evaluation of existing voluntary and 

mandatory initiatives is important, as well as efforts to broaden the scope of existing 

reformulation measures over time. Finally, strategic framing of policy objectives is important 

in order to mitigate challenges related to ‘necessity’ under TIAs.  

Relevant actors within the food system 

As discussed earlier in this chapter and elsewhere in this thesis, certain actors (public and 

private sector) have an ability to influence whether and how TIA mechanisms are used to 

constrict nutrition policy space. In assessing the potential for TIA rules to be used to oppose 

policy, it is helpful to ask: who would benefit and who would lose, if such regulations (in this 

case to reduce TFAs, salt, sugar, and/or saturated fats) were implemented? This involves some 

speculation. 

For TFAs, reduction/elimination has become mainly an LMIC issue as many HICs have 

already taken up such measures. Most TNCs have by now removed TFAs, so they are not 

creating pressure via trade mechanisms. The few large producers may stay ‘under the radar’ as 

major suppliers of TFA-containing products to those countries without limits, claiming that it 

is what the market wants. Furthermore, a ban on TFAs would not harm their business because 

their customers would simply have to shift to another of their products. 

Food reformulation to reduce sodium levels presents technical challenges for food companies 

if they are to achieve significant reductions while maintaining the food’s taste and texture and 

without dramatically increasing production costs. Salt influences the taste, mouth-feel, and 
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preservation of food, and therefore its reduction may entail the addition of a number of other 

ingredients and additives.(269,279) Despite the potential cost of reformulation borne by 

individual manufacturing companies, salt/sodium is generally easy to come by and is not a 

globally traded commodity.(280) There does not appear to be a coordinated industry body for 

salt, apart from the Salt Institute which existed in the US until mid 2019.(281)  

Sugar, as well as saturated fats (through meat, dairy and edible oils), represent agricultural 

commodities, and where FDI in the supply chain is likely. Scrinis (2016) explains that “cheap 

and highly processed foods and beverages continue to be manufactured from a narrow range 

of industrially produced and standardized crops and animal products, such as wheat, corn, 

maize, soy, palm, eggs and milk,” which form the building blocks of reconstituted-processed 

foods.(269 p31) Because of this concentration of main inputs, power is consolidated to a few 

large companies who have significant incentives(273) and resource capability to oppose 

reformulation policies through any means necessary—which may include TIA mechanisms.  

Put together, reformulation actions are contributing to a new set of dynamics of supply and 

demand for industrial crops with specific food processing and nutritional characteristics.(269) 

Johnson (2013) has documented how the movement to eliminate TFAs has prompted food 

corporations to seek out other vegetable oils and oil-processing techniques as substitutes, 

including a renewed emphasis on palm oil and the development of genetically modified soy 

oil.(282) The ‘vilification of sugar’ has renewed the search for alternative sweeteners, such as 

stevia and artificial sweeteners.(269) Monitoring and being mindful of who has the power and 

incentive to use (or weaponize) TIAs to oppose nutrient content limit regulations stands out as 

a potential strategy to help mitigate the constriction of nutrition policy space through these 

mechanisms.  

6.5.3 Implications for policy makers  

Policy makers in countries that have yet to adopt TFA limits should continue to pursue 

mandatory removal (or 1-2% limits). As long as such policies are applied without 

discrimination in effect between products of domestic and international origin, or between 

‘like’ products, there appears to be ample policy space in relation to TIA commitments.  

Of the 10 countries with mandatory sodium limits, many are narrow in scope and at least half 

only cover bread or wheat flour. Bread is a high-volume consumption but only moderately 

salty product, meaning that reducing the average (not the top end) content is crucial. This makes 
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it less amenable to a regulatory approach. Policy makers should look to broaden the scope of 

these and any new regulations on sodium content limits, to include all of the products that are 

significant contributors to sodium intake, especially in those consumers with hypertension. 

Policy design should be undertaken carefully and in consultation with commercial 

stakeholders, but with strategies in place to avoid commercial conflicts of interest. Evaluation 

of salt reduction experiences in South Africa and Argentina may be helpful in building an 

evidentiary base. 

Given the lack of global policy uptake of mandatory sugar limits, policy makers should monitor 

how countries like England fare with voluntary approaches on sugar. If such approaches prove 

to be ineffective (as early evaluations of Public Health England’s voluntary-under-threat-of-

regulation measures have indicated (283)), this could provide some justification for mandatory 

limits; however, due to complexity this avenue may still be politically unfeasible. Again, policy 

design should be careful, and repurposing of an existing regulatory mechanism (e.g. for TFA 

or sodium) may be helpful. The policy community should also monitor developments regarding 

Saudi Arabia’s proposed sugar limits, which were frozen in 2019 after being met with STCs in 

the WTO TBT Committee. 

For now, regulating limits of saturated fats appears to be too complex and difficult, with weak 

scientific consensus and no country taking the lead. Nevertheless, this is an area to monitor, 

and consider regulatory approaches to reducing additive saturated fats (e.g. in cooking oils or 

in snack foods). 

6.5.4 Strengths & limitations 

Again, a benefit of the vignette approach is that it provides many different perspectives/angles 

from which to look at the research questions, and explores implications of different versions of 

policy design. However, as the vignettes for this policy area jump between different nutrients 

(where issues and evidence base are different) the progression is not linear, making it more 

difficult to pinpoint the precise changes in policy settings where issues appear. A primary 

limitation was the small number of participants with expertise and experience in this area, and 

very few global examples against which to compare the vignette/scenarios. As such, the 

considerations of TIA interactions occasionally lacked depth, and there was no discussion of 

interaction with IIAs—which could be expected to be significant for some measures or 

investors, such as franchises. Nevertheless, this study goes well beyond the limited literature 
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in this area, adding to our understanding of policy barriers for imposing mandatory nutrient 

limits. 
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7 Stakeholder Analysis 

7.1 Background 

As discussed in Chapter 2, a political economy lens acknowledges that various actors and 

institutions have agency in the mechanisms through which TIAs can constrain policy space. 

Schram et al. (2019) have said, “international trade and investment [agreements] are neither 

intrinsically good nor bad for health; rather, they reflect the interests of those most engaged in 

the system.”(284 p2) The realist review described in Chapter 3 clarified the role of actors and 

institutions in the potential constriction of nutrition policy space, particularly as agents who 

use and interpret TIAs in different ways. The available evidence suggested that actors and 

institutions can influence whether and how TIA mechanisms of nutrition policy space 

constraint are activated, or not. Throughout the vignette/scenario interviews I carried out for 

labelling, advertising restriction, and nutrient composition policies in Chapters 4, 5 and 6, 

participants frequently identified actors and institutions that are central to policy space 

preservation or constriction in these policy areas. With an interest in learning the role of actors 

and institutions in nutrition policy space more broadly, I then looked systematically back 

through the realist review and interview data to collate and synthesize findings on the roles, 

interests and influence of stakeholders. 

Objectives 

This chapter aimed to examine how actors and institutions, in different contexts, influence TIA-

related mechanisms of policy space constraint for improving food environments. The analysis 

was guided by three main research questions:  

1. Who are the actors and institutions relevant to the policy subsystem?  

2. How do they influence policy space through TIA mechanisms?  

3. What are the important networks and power dynamics? 

This chapter drew upon on the same data presented in the four previous chapters, and analysis 

was based on theories of agency in policy change.  
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7.2 Methods 

7.2.1 Data sources  

This study consisted of document analysis of the literature collected through realist review 

(Chapter 3), and thematic analysis of my expert (vignette) interviews (Chapters 4-6).  

7.2.2 Theory 

My analysis was underpinned by Sabatier’s Advocacy Coalition Framework (ACF), which 

conceptualises coalitions of actors, brought together by shared beliefs, as being influential in 

shaping policy outcomes for a given policy area.(139)  

An ‘advocacy coalition’ is a network of individuals from various public and private 

organisations who are actively concerned with the maintenance and evolution of policy in a 

particular domain.(140) A ‘policy subsystem’ is the set of policies, and associated processes 

and institutions, that they are seeking to influence. Within a policy subsystem, there are 

dominant and non-dominant advocacy coalitions.(140) The dominant coalition has its beliefs 

largely reflected in the existing policy, and thus generally seek to maintain the status quo. The 

non-dominant coalition(s) seek to block or change the policy subsystem. There is therefore 

always a dynamic/tension between two to three advocacy coalitions, sometimes resulting in 

shocks or ‘perturbations’ in the policy subsystem.(141) 

This framework is particularly relevant because the issue of TIAs constraining nutrition policy 

space is complex, international and intersectoral, with evidently competing key beliefs and 

interests between sectors as well as unequal distribution of resources between them. The ACF 

has been applied to nutrition policy change questions in global contexts,(142–146) and ties in 

with a new institutional perspective on policy making, theories of agenda setting, and theories 

of power. 

Regulation of food environments for NCD prevention involves the intersection of at least three 

policy systems: health, trade/commerce, and food/agriculture (Figure 7-1). For this study, the 

policy subsystem frame-of-reference is defined as the food environment policy subsystem (and 

associated ‘nutrition policy space’). I examine how various stakeholders factor into policy 

space at the intersection between nutrition policy, specifically the types of food environment 

regulation studied in this thesis, and international trade and investment policy.  
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Figure 7-1. Intersection between policy systems and subsystems involved in the regulation 
of food environments for NCD prevention  
Note: This particular area of intersection (circled) is selected (not just the combination of all 
three) because many of the food and beverage products of interest in this study are 
manufactured ultra-processed foods, which fall outside the sector of food and agriculture in the 
traditional sense and thus relate (only) to the intersection between health and trade/commerce 
policy. 

Varvasovsky and Brugha (2000) define stakeholders as “actors who have an interest in the 

issue under consideration, who are affected by the issue, or who – because of their position – 

have or could have an active or passive influence on the decision-making and implementation 

processes.”(138 p341) The same authors also contend that the level of analysis influences who 

is considered a stakeholder; in a supra-national analysis, an entire institution (for instance, a 

Ministry of Health) may be treated as a single actor, as long as interests and concerns about the 

policy/outcome in question are reasonably consistent across the institution. I defined 

‘stakeholder’ as any actor or institution that can influence, and may be impacted by, public 

health nutrition / food environment regulation policy space with respect to TIAs. These 

stakeholders are embedded in the various relevant policy systems and subsystems (Figure 7-

1), within both the public and private sectors. Because the policy subsystem includes any 

individual or group who is actively concerned with food environment regulation, it may also 

include “journalists, analysts, researchers, and others who play important roles in the 

generation, dissemination, and evaluation of policy ideas as well as actors at other levels of 

government who play important roles in policy formation and implementation.”(140 p138)  
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7.2.3 Analysis 

Using all of the data previously uploaded to NVivo,(147) I systematically re-coded each of the 

interviews and literature review sources according to themes in line with the ACF. These 

included:  

• Stakeholders/actors who influence nutrition policy space 

• Interests of the different actors 

• Beliefs of the different actors 

• Resources, strategies and activities (i.e. how do they use the TIA mechanisms at hand) 

• Relationships between actors 

For the sake of the analysis, these stakeholders were grouped by ‘type’ in order to develop 

some theoretical generalisations about shared interests and common sources of 

power/mechanisms of influence in nutrition policy space through TIAs. Having explored in 

Chapter 3 the actors and institutions with indirect influence on nutrition policy space through 

TIA mechanisms, I developed an a priori a set of actor /stakeholder categories I expected to 

appear in the data. These included: government departments/ministries involved in trade and 

health, civil society organisations, consumer-citizens, media, trade partners, food and beverage 

companies and industry lobby groups, trade governance institutions, and standards-setting 

bodies. I inductively coded based on these categories, continuously updating and modifying 

my theory deductively through iterative reading of the data. I thereby produced the final list 

and categorisation of actors/stakeholders through a process of ‘retroduction,’ i.e. moving 

iteratively between deduction and induction (Section 2.3.4). 

In terms of power and influence, I was looking for instances where there was explicit or implicit 

reference to how actors/stakeholders factored into the TIA mechanisms of influence on 

nutrition policy space. 

Recalling the three dimensions of power (Chapter 2), this included: 

• Visible/direct influencing of decision making  

• Institutional bias (‘rules of the game’) 

• Ideological/implicit underlying dominant core beliefs.(106,107) 
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Once the data was re-coded, I then conducted a stakeholder analysis using Varvasovsky and 

Brugha’s (2000) guide, organizing data corresponding to each stakeholder-type according to 

the following characteristics:  

• Involvement in the issue (food environment regulation and policy space with respect to 

TIAs); 

• Interest in food environment regulation and policy space with respect to TIAs; 

• Influence / power in food environment regulation policy space with respect to TIAs; 

• Position with respect to food environment regulations; and 

• Impact of food environment regulations and policy space on the actor/stakeholder.(138) 

I identified illustrative case examples from the data collected in the realist review and 

interviews. These were instances in which successful influence by the stakeholder ‘type’ in 

nutrition policy space through TIA mechanisms was mentioned (again, explicitly or implicitly), 

in terms of either constricting or preserving/increasing policy space. The examples are meant 

to illustrate (some of) the ways these stakeholder-types exercise power in nutrition policy 

space. Readers should note the limitations of these examples in that they are context-specific 

and as such should not be interpreted as broad generalisations pertaining to that stakeholder 

type. While there were many examples collected in the data, I made the selection for inclusion 

based on the quality of information available, and attempted to feature a variety of country 

contexts and policy areas. For these specific examples, I supplemented with additional 

literature to fill any gaps, through a purposive search of empirical academic and grey literature. 

All relevant additional literature is cited within the Results section.  

7.3 Results 

7.3.1 Research Question 1 - Relevant actors and institutions 

A number of stakeholders (understood as single actors or entire institutions) stood out from the 

literature and interviews for having particularly important roles in the food environment policy 

subsystem, either supporting policy space for food environment regulation, or contributing to 

TIA-related constraints (illustrated in Figure 7-2 below): 
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• Domestic government (e.g. Heads of government, relevant Ministries e.g. Health, Trade, 

Business, Industry, Economy, Agriculture; politicians: Ministers, Members of 

Parliament, etc.) 

• External governments / trade partners 

• Private sector organisations (e.g. TNCs, national companies, industry associations, and 

the informal food sector) 

• Other domestic actors (e.g. the general public or consumer groups, the media, celebrity 

champions / activists, and civil society organisations (CSOs)) 

• Academics – public health nutrition researchers (domestic and international) 

• IGOs with a mandate in food/nutrition regulation (e.g. the WHO and its regional bodies) 

• IGOs with a mandate in food standard-setting (e.g. the Codex Alimentarius Commission) 

• IGOs with a mandate for governing international trade and/or investment (e.g. the WTO, 

the ICSID, and UNCITRAL) 

 

The following table (Table 7-1) describes the key stakeholder types identified in this research 

in terms of their involvement in nutrition policy space as a stakeholder, their primary interests, 

their typical  positions regarding food environment regulations, and their level of influence in 

nutrition policy space.(138)   
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Figure 7-2. Stakeholder groups within the food environment policy subsystem that potentially influence nutrition policy space.  
Note: Each box represents a different stakeholder ‘type’ with bullet points highlighting key characteristics that factor into their influence on nutrition policy 

space. Black arrows represent their ability to influence nutrition policy space. Lines joining stakeholder types represent formal links areas where there is 

cross-over between stakeholders. Readers should note that FTAs are as important as the WTO, but this diagram only displays the established institutional 

bodies involved in TIA governance mentioned in the interviews and literature reviewed (and FTAs are governed by their Parties, except in the case of ISDS). 

Colour key: light blue: domestic and external governments, dark blue: other domestic actors, green: private sector organisations, purple: academics, orange: 

IGOs with health/nutrition promotion mandate, yellow: IGOs with food standard-setting mandate, grey: IGOs governing international trade and/or 

investment. 
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Table 7-1. Characteristics of stakeholder types relevant to the food environment policy subsystem with respect to international trade and 
investment agreements 

Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

Head of 

Government 

regime 

Public figurehead of regulation.  

Government in power would 

need to defend regulation in 

any trade/investment disputes 

and/or sanctions. 

May also have ties to food and 

beverage TNCs within country. 

For example, food and 

beverage industry groups often 

donate to political campaigns. 

Medium: one of 

many political issues 

to be balanced. 

 

Ideological – party 

values. 

Constituency-based - 

maintenance of 

power.  

High (within country) 

 

Power with respect to 

other international 

stakeholders may 

depend on country 

resources: economic, 

political, and capacity 

(e.g. to assess legal 

basis or implications of 

any threats made). 

Mixed; however, 

this study operates 

under the 

assumption that the 

governing power do 

in fact want to 

implement this type 

of nutrition policy. 

Alignment with 

personal/party core 

beliefs.  

Reputational risk. 

Potential cost of ISDS and 

awards.  

May impact their re-

election potential. 

Politicians 

(such as 

Members of 

Parliament – 

MPs, and 

Ministers) 

Will vote for or against a 

regulatory Bill.  

May also propose and push for 

Bills etc. 

Diverse / Mixed.  

 

Some personal 

interest /ideological; 

some constituency-

based (implications 

for re-election). 

Medium / high. Diverse / Mixed. 

 

May depend upon 

whether/how well 

they understand the 

nutrition policy 

issue. (P19 - 

Nutrient limits) 

Personal – alignment with 

core beliefs, and 

personal/family/ 

community health impact. 

Political – to gain or lose 

favour among 

constituents. 

Ministries of 

Health 

Recommend and develop 

technical regulations to 

improve the healthiness of the 

food environment. 

High.  

 

Part of mandate to 

protect and promote 

population health 

Medium. 

 

May be relatively lower 

among government 

ministries (depending 

on regime) 

Supportive. Pro- 

regulation. 

Alignment with 

institutional mandate to 

protect and promote 

population health. 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

Ministries of 

Commerce / 

Business / 

Industry / 

Foreign 

Affairs and 

Trade 

May raise concerns about the 

impacts of food environment 

regulations on international 

trade and domestic economy. 

Represents the interest of 

private industry (domestic 

and/or foreign trade partners 

and investors). 

Medium-Low: one of 

many policy issues 

relevant to economic 

growth.  

 

 

High.  

 

May be relatively high 

among government 

ministries (depending 

on regime). 

Potentially opposed 

to food environment 

regulation. 

RIAs may highlight 

negative impacts on trade 

or foreign investment. 

Reputational concerns for 

being seen as rule-

compliant, in order to be 

able to challenge other 

trade partners from a 

position of strength. 

Potential concern about 

setting precedents that 

impact exports or 

investment offshore. 

Ministries of  

Food and 

Agriculture 

Potentially affected by 

standards for fat content in 

meats, and regulations 

involving dairy products. 

Generally low 

interest, unless it 

relates to a key 

domestic industry 

(e.g. meat, dairy, 

palm oil (saturated 

fats), sugar, corn) – 

then high. 

High.  

Typically have strong 

industry lobby. 

Marginal or 

Opposed. 

Potential economic impact 

if regulations target 

important domestic 

industry products. 

Trade partner 

governments 

May initiate discussion of 

concerns with regulation 

(bilaterally or in wider forums 

e.g. TBT Committee), or formal 

dispute processes, on behalf of 

domestic industry bodies.  

Medium-High. 

 

Interest in protecting 

their domestic 

industries & 

companies. Likely to 

promote 

harmonisation to 

Diverse / Mixed. 

 

Depends upon 

country’s political and 

economic power and 

resources (including 

legal capacity). 

Diverse / Mixed. Impact to domestic 

industries and the national 

economy. 

Concern about 

precedents that might be 

set or reinforcing a trend 

to certain policies that 

would adversely affect 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

match their 

regulations. 

exports and investors 

offshore. 

Private sector The subject of food 

environment regulations.  

 

May be private or publicly 

traded companies. 

High. 

 

Profits. Returns to 

shareholders. Market 

access. Conditions of 

competition.  

 

May need to change 

production, 

communication and 

sales practices 

(reformulation, 

labelling, marketing 

and advertising) to 

comply. 

Medium-High. 

 

Depends upon size 

and resources of 

company/industry and, 

in the case of lobbying 

governments, 

contribution to national 

economy. 

 

Higher influence when 

organized into industry 

associations.  

Generally opposed, 

though not 

homogeneously.  

 

Some may be 

acceptant (non-

mobilised). 

Decreased profits, returns 

to shareholders.  

Anti-
regulation 
industry 
lobby groups 

Companies subject to 

regulations 

High interest.  

Values: Change-

resistant 

Negative influence 

 

Power will differ 

Opposed Prompts (unwelcome) 

changes in company 

practices 

Pro-
regulation 
companies 

Subject to regulations. 

Involvement in nutrition policy 

issues likely to be on case-by-

case basis 

High interest. 

Values: Company 

philosophy of being 

progressive, ahead 

of trends 

Positive influence 

 

Power will differ 

Acceptant, 

embracing 

Prompts changes in 

company practices, may 

gain competitive 

advantage 

Informal 

sector 

Can be large source of sodium 

/fats /sugars in diets, especially 

in LMICs, rural areas, or lower-

income areas of HICs. 

High. 

 

Low. 

 

Small sector with 

relatively little impact 

Mixed? Potentially 

opposed to food 

environment 

Regulations, if followed, 

may have an impact on 

sales.  

 



Chapter 7 Stakeholder Analysis 

 187 

Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

 

Their buy-in and compliance is 

important for achieving health 

objectives, but they are difficult 

to regulate (especially in terms 

of enforcement).(P9 – 

Labelling, P21 – Nutrient limits) 

Regulation directly 

affects their 

livelihood. 

at stake at national 

scale.  

regulation. Likely 

non-mobilised. 

 

Might be convinced 

of the greater 

benefit.(P9 – 

Labelling) 

Though, potential to 

experience nutrition 

/health benefits to self, 

family, community (long 

term). 

 

Public-

consumers 

Consumers on the receiving 

end of technical regulations 

seeking to improve food 

environments.  

Diverse / Mixed.  

 

Will depend upon 

personal beliefs, e.g. 

Value for money. 

Human rights (e.g. 

consumer right to 

information, child 

health protection).  

Consumer freedom 

of choice. Religious 

values. etc. 

Individual: Low 

Collectively: Medium-

High.  

 

Collective public 

opinion can increase 

or decrease political 

will to impose 

regulations (though 

very little individual 

power or influence)  

Influence of special 

interest groups 

depends on size of 

community, relative to 

constituency. 

Diverse / Mixed 

(Supportive, Non-

mobilised, 

Opposed). 

Stand to end up with 

reduced access, 

affordability and/or 

marketing of unhealthy 

food and beverages. 

Potential improvement in 

health outcomes (long 

term) 

Media Disseminates information, 

influences public opinion. 

Low-Medium. 

 

Primary interest in 

maintaining 

readership: to be 

ahead of the news. 

 

High. 

 

Can have significant 

influence over public 

opinion.  

 

Likely marginal, but 

may not be 

‘neutral.’ 

Potential impact on 

advertising revenues (in 

the case of advertising 

restrictions) 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

Potential vested 

interest in retaining 

advertising revenues 

(in the case of 

advertising 

restrictions).  

Depending on media 

ownership, may have 

other vested 

interests. 

Celebrity 

influencers / 

lobbyists  

High-profile, vocal supporter; 

influencing public education 

and opinion (also industry, 

informal sector and 

government). 

High. 

 

Personal values. 

Professional and 

financial gain or risk 

(fame, reputation, 

sponsorship). 

Medium. 

 

Can have significant 

influence over public 

opinion.  

 

Mixed. 

While there may be 

strong advocates 

for nutrition 

policies, the role of 

influencers in 

marketing on behalf 

of TNCs is 

significant. 

Alignment with personal 

values;  

Potential professional 

gain or risk. 

Civil society 

organisations 

(e.g. public-

interest 

NGOs, 

charities) 

with a health, 

food and 

nutrition, 

consumer 

rights, or 

Provide research and 

evidence; lobbying and 

advocacy; 

hold government accountable. 

High. 

 

But tend to all want 

different things; 

coordination of 

agendas is key.(P19 

- Nutrient limits) 

Medium-High. 

 

Could potentially be 

high, but will depend 

on resources. 

Generally, CSOs are 

weak and poorly-

resourced. However, 

consumer 

organisations may be 

well-resourced and 

Some supportive. 

 

Many likely remain 

non-mobilised.  

Alignment with 

institutional mandates 

(e.g. to promote child 

health, human rights / 

consumer rights, food 

security, food 

sovereignty). 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

trade justice 

focus 

networked 

internationally. 

Academics 

and (public 

health 

nutrition, 

public health 

law) experts 

Provide scientific evidence and 

expert input to:  

Governments (to guide policy 

making), and 

CSOs (to support advocacy) 

 

Research funding often comes 

from government agencies, 

IGOs, or philanthropic 

organisations. Funding is also 

often offered by private sector 

– potential conflict of interest. 

High. 

 

Personal and 

professional interest. 

Medium. 

 

Limited research 

funding. Capacity to 

influence policy space 

depends on who is 

listening.  

Supportive.  Alignment with personal 

values. Potential 

professional gain or risk; 

e.g. refusal to accept 

industry money (to avoid 

conflict of interest) may 

mean less research 

funding. 

World Health 

Organization 

(WHO) 

IGO with mandate to protect 

and promote global health. 

Comprised of 194 Member 

States who appoint delegates 

to the World Health Assembly, 

the WHO’s supreme decision-

making body.  

 

Operations carried out by 

technical experts, who provide 

recommendations and 

guidelines.  

Regional and country offices 

are often quite engaged at 

country level in supporting 

nutrition policy, particularly 

High. 

 

Values: Health 

promotion. Objective 

scientific evidence.  

 

Represent Member 

countries’ interests. 

Medium-High. 

 

Well-respected and 

recognized as the 

prime international 

voice for health. 

However, 

recommendations are 

not binding.  

Supportive. Pro-

regulation. 

 

In its mandate to 

represent all 

member countries’ 

interests, WHO 

may have a harder 

time officially 

promoting more 

progressive 

guidelines due to 

pushback from 

some member 

countries (on behalf 

Alignment with 

institutional mandate. 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

PAHO with respect to the 

challenges that have occurred 

in Latin America. 

of domestic 

industry lobbies). 

Codex 

Alimentarius 

Commission 

(CAC) 

Established jointly by the WHO 

and FAO to protect consumer 

health and promote fair 

practices in food trade. 189 

Codex Members (188 

countries, plus the European 

Union), and 236 Observers (57 

IGOs, 163 NGOs, 16 UN) who 

may attend meetings and put 

forward their views at every 

stage of the standard-setting 

process.(227) 

 

The Codex is a collection of 

standards, guidelines and 

codes of practice adopted by 

the CAC.  

High. 

 

Codex is explicitly 

involved in food 

labelling and food 

safety.  

Guidance given on 

compositional 

requirements of food 

to be nutritionally 

safe, general 

labelling of foods, 

and health or nutrient 

claims.  

High. 

 

Codex standards are 

officially recognised by 

WTO agreements (e.g. 

WTO TBT and SPS). 

 

Diverse / Mixed. 

 

Diverse 

membership means 

mixed positions 

regarding 

regulation. Hence, 

processes to 

establish new 

standards (e.g. on 

FOPL) are very 

slow.  

None (N/A) 

Business-as-usual 

WTO 

Committees, 

e.g. TBT 

Committee 

Monitor the implementation of 

WTO agreements. There are 

various (e.g. on TRIPS and 

Services), but the TBT 

Committee is historically the 

most active. 

 

The TBT Committee, for 

instance, is made up of TBT 

Member country 

Medium-High. 

 

Members have own 

national economic 

interests at heart. 

Their interest will 

depend upon impact 

to domestic industry. 

Diverse / Mixed.  

 

Economic power of 

Member States (e.g. 

HIC vs LMIC) is 

associated with who 

raises concerns, and 

may influence how 

Members respond.(70)  

Diverse / Mixed. 

 

Position of 

Members with 

respect to specific 

nutrition policy 

proposals may 

depend upon 

bilateral political 

relationships (e.g. 

None (N/A) 

Business-as-usual 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

representatives who discuss 

policy notifications to raise any 

STCs regarding potential 

impacts of proposed 

regulations.  

alliances, political 

pressure). 

WTO - 

Dispute 

settlement 

panels 

Panels consist of 3-5 legal or 

trade experts, often chosen by 

the countries in dispute. 

 

Dispute settlement procedure 

is relatively transparent. 

Low.  

 

Supposed to be 

objective. 

High.  

 

Reports are effectively 

legally binding unless 

appealed, as they 

must be rejected by all 

Members 

‘Neutral’ / Non-

mobilised. 

None (N/A) 

Business-as-usual 

WTO 

Appellate 

Body 

Appeals from dispute 

settlement panel decisions. 

 

Procedures are relatively 

transparent. 

Low.  

 

Supposed to be 

objective. 

High. 

 

Final say in cases that 

are appealed. Reports 

are effectively legally 

binding, as they must 

be rejected by all 

Members. 

‘Neutral’ / Non-

mobilised. 

None (N/A) 

Business-as-usual 

Investment 

Arbitration 

panels 

Investment dispute arbitration 

panels are appointed ad-hoc, 

and comprised of three private 

sector arbitrators, 1 appointed 

by the investor and 1 by the 

state and they appoint the 

chair. 

 

Most arbitration procedures 

are not transparent 

Low.  

 

Supposed to be 

objective. However, 

arbitrators have an 

interest in being seen 

as pro-investor to 

maintain business. 

High.  

 

Awards of financial 

compensation are 

legally binding. 

‘Neutral’ / Non-

mobilised.  

 

 

Professional reputations 

at stake: to keep 

business, arbitrators are 

often seen as pro-

investor. However, in light 

of global debates and 

scepticism around IIAs 

and policy space, 

arbitration panels may be 

more reluctant to make 
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Stakeholders Characteristics 

Involvement in the issue: 

nutrition policy space for food 

environment regulation (with 

respect to TIAs) 

Interest in the (food 

environment 

regulation) nutrition 

policy (High  / 

Medium / Low / 

Mixed) 

Influence / power in 

nutrition policy space 

 (High / Medium / Low 

/ Mixed) 

Position regarding 

food environment 

regulation 

(Supportive / Mixed 

/ Non-mobilised / 

Opposed / 

Marginal) 

Impact of the food 

environment regulation on 

stakeholder 

decisions against public 

health nutrition policies 

and other controversial 

issues. (P13 - Marketing 

restrictions) 
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7.3.2 Research Question 2 - Description of key actors and how they influence policy 
space through TIA mechanisms 

This section describes the stakeholder group in greater detail, in terms of their common 

interests, policy beliefs, and the mechanisms through which they influence nutrition policy 

space. Case examples are noted (text boxes) of successful influence by the stakeholder ‘type,’ 

to illustrate the ways they exercise power in nutrition policy space. 

Domestic government/regime  

The domestic government is clearly a key player, as the developer of regulations and one who 

would potentially need to defend them. The domestic government can be split into the Head of 

government (HOG), politicians (e.g. Ministers, Members of Parliament - MPs), and its various 

departments/Ministries.  

Head of Government 

The HOG is a public figurehead of the nutrition regulation. The Government in power would 

need to defend regulation in any trade/investment disputes, and potentially contend with 

sanctions or awards. The HOG’s interest is both ideological (maintenance of party values) and 

constituency-based (reputation/public image, representation, maintenance of power).  

The beliefs held by the HOG are entirely variable, based on the individual leader, though many 

will align with partisan beliefs and values, and are important factors in the constriction or 

maintenance of nutrition policy space. As I noted in Chapter 3, governments’ political will to 

regulate food environments is a determining factor in whether or not a proposed policy is 

passed and preserved, or delayed/compromised/abandoned. My analysis indicates that this 

political will comes down to:  

1) the HOG/government regime’s beliefs when it comes to the role of the state, and on the 

nature of the public health nutrition problem. For example, do they believe the state should 

have a limited role in regulating markets? Do they believe that obesity and dietary NCDs are a 

matter of individual choice and that responsibility for behaviour change lies with the 

consumer? 

2) Public opinion / popularity of the nutrition policy (external circumstances). For example, 

will they face public criticism if they cave to industry pressure to compromise or abandon 

proposed policy? 
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3) Financial resources, economic power, political capital (internal resources). For example, is 

there strong capacity within government to understand the legal issues raised in industry 

complaints? Does the government have the financial resources to defend a costly potential trade 

or investment dispute / how would this divert funds that are needed elsewhere? Does the 

government have the political capital to invest time and effort into controversial nutrition 

policy? 

4) the HOG/government regime’s values in terms of risk tolerance, and being ‘progressive’ vs 

‘conservative.’ For example, does the HOG fundamentally value social reform, or are they 

change-resistant?   

Case example – Mexican Presidential ties to Coca Cola: Mexican President Vicente Fox (2000-
2006) was a businessman and politician who had ties to Coca Cola.(P8 – Labelling) In fact, he had 
been the president of Coca-Cola Mexico before entering politics.(285) As leader of the conservative 
National Action Party, his administration is associated with neoliberal economic policies in Mexico 
and the region, notably supporting the creation of the Free Trade Area of the Americas. In this 
case, President Fox had both personal and professional interest in keeping regulation of the food 
and beverage industry to a minimum.  Subsequent President Felipe Calderón (2006-2012), of the 
same National Action Party, also had an interest in preserving good relations with Coca-Cola. At 
the 2012 World Economic Forum, where President Calderón appeared with Coca-Cola chief 
executive Muhtar Kent, the executive had declared that Coke would invest another $1 billion a year 
to grow the Mexican market, and planned to double its sales in Mexico within a decade.(286) 
Calderón praised the plan for creating more Mexican jobs. The administration began removing 
SSBs from elementary schools from 2010 but marketing for sugary drinks was still pervasive in 
children’s food environments, and the government had rejected proposals to tax SSBs.(286) More 
progressive implementation of public health nutrition policies in Mexico did not appear until 
2013/2014.(34)  

Politicians 

Politicians, for instance MPs, often have the power to vote for or against a regulatory Bill. They 

may additionally propose and advocate for Bills to be passed. Politicians’ interests are 

personal/ideological (in terms of what they wish to achieve through politics), and constituency-

based (to fulfil their duty as a representative, and to be re-elected), as well as their mandate (for 

example, being designated Minister of Trade, or Minister of Health). 

Politicians’ beliefs around nutrition policy and the nature of nutrition issues such as obesity 

and NCDs are an important component of their motivation to support or oppose food 

environment regulation. A participant policy-maker/regulator mentioned that, for the 

politicians (MPs), a key component of their engagement is whether or not they understand the 

public health nutrition issue at stake (i.e. their beliefs about the nature of the policy 

problem).(P19, Nutrient limits) Four sources describing innovative food environment 

interventions in Chile (labelling and advertising restrictions) and Denmark (TFA limits) 
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asserted that, if there is someone to champion a regulatory Bill, this can be highly supportive 

of policy space.(P11 – Marketing restrictions, P12 – Marketing restrictions)(177,287) Mintrom 

and Vergari (1996) describe this role as ‘policy entrepreneurship.’(288) 

Case example - Senator Guido Giraldi in Chilean Law of Nutritional Composition of Food 
and Advertising: Supportive politicians may act as policy ‘entrepreneurs,’ taking up the nutrition 
policy issue and advocating within government for policy change and to the public. Senator Giraldi 
was the champion of Chile’s regulation banning advertising of unhealthy food and beverages to 
children, and his efforts were highly influential in passing the nutrition law.(P5 – Labelling, P11 – 
Marketing restrictions) Having a medical background, the issue was of personal and professional 
interest and importance to the Senator. He was not only supportive of the regulation, but “worked 
tirelessly at the political level for well over a decade against severe opposition from the food 
industry and many of his fellow politicians” in order to enact the comprehensive regulation.(289 p5) 

Government departments/Ministries 

Government departments and Ministries house the policy-makers and technical experts who 

design regulations. The most relevant government Ministries as raised by participants were 

those for Health, Foreign Affairs & Trade, and Ministries of International Business, the 

Economy, etc. Ministries of Agriculture appear to be for the most part marginal, being 

mentioned in only one literature source(176) and one interview,(P20 – Nutrient limits) both in 

the context of potential regulation of saturated fat in meats, though they would be involved in 

any regulation impacting dairy as well.  

The interests and core policy beliefs of these Ministries (and their relative resources and 

influence) may not be aligned. Ministries of Health have a mandate to promote population 

health, including nutrition, and are likely to have core policy beliefs that nutrition is an 

important policy issue, in which state intervention through regulation is appropriate. Ministries 

in economic sectors, on the other hand, have a mandate to promote economic growth and 

exports and treat industries and investors (whose interests are growth and profit) as their 

primary stakeholders. In this realm, core policy beliefs strongly lean toward neoliberal 

economic models, and away from state intervention, as the best way to grow the economy. 

There may also be added incentive to be ‘rule-compliant’ in countries where the economy is 

small or export-dependent, as these industries rely on trade partners to uphold the rules as well.  

One interview participant who helped design a significant advertising restriction policy gave a 

first-hand account of the tensions that arose within government between Ministries in its 

consideration of the policy: 

I think in any scenario, you are going to find rejection from the Ministry of Economy, 
and/or the Ministry of International (business) Affairs. For example, the cable signal 
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comes from another country; this basic regulation is very difficult to control or 
enforce! So if you are a cable channel—you are, say, Nickelodeon in [x country]—you 
are getting advertising of different foods not just from your country, you have to 
remove those with persuasive techniques… [This is] very difficult to comply, so the 
International Business Ministry was very concerned about that. And actually, in one of 
the public consultations, one of the messages we got from the company that sends all of 
the cable signals to [that country] and 17 other countries was—they said, ‘we cannot 
comply with this, so [the country] is going to stop having cable, we are going to 
withdraw.’ And we were like, we don’t think so, but… so those are the type of 
[arguments] that you could get [internally]…  

 At one point… my perception… is that it was health negotiating with economy; it was 
not the government negotiating with industry, you know, like what is internal to what is 
external. (P12 – Marketing restrictions) 

The capacity of these ministries to meaningfully collaborate in policy design may be a 

supportive factor for protecting nutrition policy space. The benefit for nutrition policy makers 

to engage legal, trade and investment government officials early on in the development of 

policies such as nutrition labelling, marketing restrictions, etc. is to ensure they understand the 

broader legal implications of the policy and to ensure due process is followed.(69,176,201) 

Analysis of the data suggests that meaningful collaboration between Ministries could mean 

ensuring that health objectives and implications of the regulation are fully understood by trade 

policy makers, and that health policy makers fully understand the potential economic 

implications, in particular with regards to presumptions and decision making in favour of 

taking the ‘least intrusive’ regulatory approach. This awareness would be especially important 

in the context of any RIAs carried out for proposed nutrition policies, which include the 

assessment of their potential impact on trade and the economy by business, foreign affairs, and 

trade Ministries. 
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Case example - Inter-Ministry collaboration in Ghana’s standards on fat content in meats: 
The Ghana Health Service and Ministry of Health played a key role identifying the need for the 
standards on fatty meats. The standards were developed by the GSA (Ghana Standards Authority 
– an implementing agency of the Ministry of Trade), then the Ghana Standards Board. 
“Interviewees reported that the standards were the result of collaboration between the Ministries of 
Trade, Health and Agriculture, and that the Ministry of Trade issued the directive for their 
development. The technical committees that developed the standards included representatives 
from GSA, FDA [Food and Drug Authority], Ministries of Health, Trade and Agriculture, the Council 
for Scientific and Industrial Research, universities, and other agricultural research institutes.”(176 
p4) “A notable aspect of the actors involved was the interplay between health and trade at all 
stages: agenda setting, development, implementation, and enforcement all involved collaboration 
between the Ministries of Health and Trade and their agencies (FDA and GSA at latter phases). 
There was, however, a dearth of actors at the international level. Two interviewees reported that 
the USA had suggested removal of the standard, and one additional interviewee attributed this to 
the World Bank, but there was no evidence of contest through formal channels (a search of the 
WTO and GATT notifications and complaints). Similarly, there was no mention of international 
agencies influencing the agenda setting process, other than the contextual effect of WTO 
membership in informing the choice of a non-discriminatory and justifiable tool.”(176 p6)  

Trade partner governments 

This category pertains again to national governments, but in a different (external) role. This is 

because governments often wear a different ‘hat’ when defending domestic interests in the 

economic sector (e.g. as opposed to protecting its constituency’s health interests). Governments 

that are parties to multilateral, regional and bilateral agreements are the complainants in trade 

disputes brought under the dispute mechanism of those agreements and before their 

committees, like the TBT Committee. Complainants will weigh up the implications of their 

trade partner’s health measures for their national economy and their major industry 

stakeholders’ interests. Trade partner governments’ policy beliefs and values are also mixed, 

and will relate to whomever is in power.  

Some governments may have more or less political power and financial resources than other 

trade partners to pursue their claims legally. There is evidence of some wealthier nations using 

trade forums as a space to exert and translate power asymmetries into policy leverage.(70) For 

example, several interview participants identified the United States, through the Office of the 

United States Trade Representative (USTR), as a country with great political sway and power 

in the international trade regime, whether this is wielded through a formal dispute or other 

means ‘behind the scenes’.(P8 – Labelling, P14 & P17 – Marketing restrictions) The EU is 

another powerful trading partner, and has raised several of the specific trade concerns against 

FOPL proposals, for example. Notably, more than three quarters of the STCs raised against 

LMICs’ public health policies come from HICs.(70) Fa’alili-Fidow et al.’s (2014) study 

participants expressed sentiment that the process of negotiating trade partnerships in Pacific 
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Island Countries (PICs) was “influenced in part by the pressures from its trading partners and 

political factors such as the donor-recipient relationship between NZ and Samoa,” citing the 

lifting of Samoa’s turkey tail ban to meet WTO criteria as an example of this compromise.(185 

p10)  

Case example – International influence of the United States Trade Representative (USTR): 
The United States is a trade partner with high interest and influence in nutrition policy space and 
governance. US food and beverage TNCs have a strong lobby with the US government through 
access to the USTR Trade Advisory Committees, which include cleared advisors with special 
access, including often to negotiating texts.(290) Regulation of unhealthy food and beverage 
products (via FOP labelling, marketing, nutrient limits) negatively impacts these companies’ profits. 
For example, Friel et al. (2016) note that US TNCs are opposed to taking on new requirements e.g. 
for labelling, and frequently push for harmonisation to US standards in trade agreement negotiation 
submission processes.(175) In turn, the United States government has high global economic 
influence, which easily translates into leverage in international trade and investment forums.(51) 
Three participants mentioned that annual USTR ‘trade watch’ Reports on Foreign Trade Barriers, 
which signal foreign policies they view as trade barriers, might be brought to the negotiating table in 
bilateral talks for example.(P8 – Labelling, P14 – Marketing restrictions, P17 – Marketing 
restrictions) 

Private sector 

Private sector companies are typically the subjects of food environment regulations. Depending 

on the regulation in question, affected companies may include food and beverage 

manufacturers, distributors, retailers (e.g. supermarkets), the producers of ingredients (e.g. 

sugar, high-fructose corn syrup, cooking oils), advertisers (i.e. audiovisual services), and goods 

that contain food and beverage advertising (e.g. magazines). National companies are likely to 

influence policy space through domestic lobbying and legal avenues. TNCs are the 

complainants in an ISDS investment dispute, and will express their concerns through their host 

governments in a trade dispute, and are thus the focus of this study. I also briefly discuss the 

informal sector.  

Trans-national companies (TNCs) 

 TNCs’ primary interests are to make profit. For private companies, this profit is held by the 

owner(s) with no public disclosure requirements. For publicly-traded companies, it means 

generating returns to shareholders, regular public disclosure, and being accountable to a board 

of directors. This drive for profit incentivises continuous growth, for example by expanding 

markets. Thus, TNCs have an interest in (inter alia) obtaining and retaining market access, 

keeping costs low, and enjoying equal or favourable conditions of competition. Typically, 

TNCs share a belief in neoliberal economic models, and are opposed to government 

intervention in markets. They therefore favour self-regulation or voluntary regulation over 
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mandatory regulation imposed by government. They also often assert that, if regulation is 

necessary, industry should be fully consulted and engaged in the policy making process. TNC 

values are diverse, however, reflecting different company philosophies. 

TNCs that are affected by food environment regulations may need to change production, 

communication and sales practices to comply with reformulation, labelling, marketing and 

advertising regulations. Such changes are likely to have impacts in terms of increasing costs, 

reducing exposure, altering conditions of competition and/or decreasing their market share, and 

ultimately decreasing profits. In addition, regulatory precedents in one place or industry may 

spread to others, hence TNC concerns about a ‘slippery slope’ increasing their stake in 

regulatory issues more broadly, even if not directly affected.   

Private sector influence in potentially constraining nutrition policy space through TIAs 

depends upon the size and resources of the company/industry and, especially when lobbying 

governments, its contribution to the host’s national economy. Greater influence can be 

achieved when organized into industry associations. My analysis indicates two main pathways 

through which these private sector groups act to constrict nutrition policy space. 

First, TNCs have enormous economic power, financial resources, and personnel to dedicate to 

fighting a regulation, exerting direct, visible influence on policy space. With such resources, 

investors may “exploit the loopholes in trade agreements and the structure of the regional 

economy to gain unjustified advantages and political power,” taking advantage of “the 

uncertainty associated with the public purpose exception, the lack of a well-defined 

proportionality test, the weak precedent-setting power of tribunal decisions, and the threat of 

expensive Chapter 11 [NAFTA ISDS] litigation and payment of compensation.”(77 p77)   

Second, TNCs and industry associations are able to exert power over political agendas through 

their institutional ties to the government, and appealing to shared ideology. One interviewed 

legal expert working within civil society gave the following comment:  

You have to have a government strong enough, with political will to argue with the food 
industry. …these industries also have a lot of economic resources to threaten government. 
So that’s the power they have – they have a lot of money, they have a lot of employees. 
That’s a typical argument, they say, ‘OK then if you move forward with this policy, we will 
need to close our factory here… so you will have [maybe] a thousand people fired.’ Then 
of course the government will think twice about it. (P5 – Labelling) 
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Thus, this imbalance in economic power is clearly not exclusively connected to the potential 

legal repercussions and costs thereof, but also related to domestic political-economic 

considerations such as employment. As another participant, from public health nutrition 

academia, said: 

For marketing restrictions, I think it is much more difficult, and I think it’s almost 
impossible in low income countries, because of the role the food industry plays in the 
economy. I think that in [middle income] countries, there might be an opportunity, 
because the evidence is very strong on the impact of marketing strategies on children 
(even if you don’t have local and domestic data). But probably much easier if it was 
something regional, like if several countries at the same time, in the same region, tried to 
implement similar type restrictions – so that companies do not see it as favouring local 
products. (…) Again, I think it depends a lot on how much the local economy depends on 
exports and imports. For countries that are more domestically based, there are much 
more opportunities than for those who are really open to the market. (P11 – Marketing 
restrictions) 

Case example – New Zealand’s Food and Grocery Council (NZFGC): The New Zealand Food 
and Grocery Council is a large Trans-Tasman (Australia-NZ) food and beverage industry body and 
lobby group. It represents the interests of New Zealand’s largest food and beverage companies, 
particularly in the retail and supermarket sector. Its position on regulating unhealthy food and 
beverages is evident from posts on its website, including arguments against sugar taxes(291) and 
critiques of the efficacy of regulating SSB consumption.(292) One NZ-based participant indicated 
that this industry group would be opposed to regulation of unhealthy food marketing environments 
in New Zealand, especially if this would involve restricting marketing in supermarkets.(P14 – 
Marketing restrictions) In terms of power and resources, the participant asserted that the industry 
group has a high capacity for engaging in trade issues, and that it would actively take advantage of 
RIA processes, transparency and regulatory coherence processes to oppose the proposed 
marketing restriction policy scenario.(P14 – Marketing restrictions)  The current Chief Executive of 
the Food and Grocery Council is a former MP with the conservative National Party of New Zealand, 
and was also appointed to the board of New Zealand’s Health Promotion Agency while in her role 
with the NZFGC.   

 

It is of course important to acknowledge that the international food and beverage industry is 

not homogeneous, and TNCs can have different positions with respect to food environment 

regulations. A public health policy maker interviewee highlighted this perspective: 

Companies fall into two… personalities: some of them are very go-ahead, they see things 
as opportunities, and they take them, embrace them and drive on with them; others just 
stick their head in the sand and, you know, say ‘we can’t do it, we can’t do it.’ And that 
has nothing to do with the kind of food they sell, it’s to do with their company philosophy. 
And so, we are seeing really forward companies are really embracing reformulation, 
being very proud of it internationally – you know, talking to their [international] offices 
about what they’re doing to drive that, because you know, other countries are going in 
this direction too. (P19 – Nutrient limits] 
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Therefore, while some TNCs may absolutely be in strong opposition to mandatory food 

environment regulations, and have the power and resources to pursue challenges to constrict 

policy space (including through TIA channels), it is possible that others may not have the same 

inclination to do so. They may (likely) have the resources, but may choose not to expend them 

to challenge proposed regulations. Finding ways to embrace regulations may help to establish 

a competitive edge.(287) In any case, as one participant academic who specialises in health 

policy space assured me: TNCs will have done extensive economic analysis of the pros and 

cons of challenging a regulation or embracing it.(P17 – Marketing restrictions)  

Case example – Danish margarine producers and McDonald’s, in TFA ban: When Denmark 
moved to ban TFAs, “the response from the margarine industry was an acceptance of the 
elimination of TFA from all products, and the result was, in fact, a competition between the 
members of the Danish Industrial Margarine Association to launch zero-trans fat margarines.”(287 
p45) Launching TFA free margarines was seen by some of the producers as a way to improve their 
market advantage.  Similarly, when it was found that 30% of fast food cooking oils contained TFAs, 
“The Danish Nutrition Council now wrote to the major fast food chains to request that they reduce 
the level of TFA in their cooking oil. McDonald's accepted this readily, and they even focussed on 
the issue in their newsletter.”(287 p45) 

Informal food sector 

The informal food sector is a broad term encompassing small urban and peri-urban producers, 

catering and transport, and retail sale of fresh or prepared products (such as street vendors, 

either mobile or stationary kiosks).(293) By definition not formally regulated by government 

authority in the food system, the informal sector is largely made up of household / family-run 

activities and micro-enterprises.  While informal food sector activities exist in most cities, such 

outlets are especially common in LMIC settings, where they can be a significant source of food 

and beverages for certain population groups. There is also often significant intersection and 

interaction between formal and informal sectors, meaning regulation that impacts the formal 

sector will likely have informal sector repercussions. Again, here the main interests are in 

revenue generation, but for this sector it is more directly about employment and livelihoods 

rather than a shareholder model. These small-scale operations will have a diversity of core 

policy beliefs and values.  

Interviewees identified informal sector actors as stakeholders who may need to be targeted for 

regulations such as health warning labelling or mandatory nutrient limits (as difficult as that 

may be) to avoid discrimination claims – and to achieve the desired objective of improvements 

in population health, if their commercial activities represent a significant contribution to the 

health issue being addressed.(P7 & P9 – Labelling, P21 – Nutrient limits) For example, as 

explored in the labelling policy scenarios, regulations applying above certain thresholds (e.g. 
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number of outlets) in order to protect small and medium enterprises may be ‘neutral’ in de 

facto terms, but may be discriminatory in practice if they predominantly impact TNCs. An 

interviewee who liaises with the private sector on government food regulations said: 

It’s always the big manufacturers that are regulated and they are easy to regulate because 
they are there and you can [easily] find them, and they have to comply and they are 
international and have reputations and whatever… But the small ones are none of the 
above, and they [may] have better access [to consumers]—I’m not saying that the big 
companies don’t—but they definitely need to be included (at least in the South African 
context, and probably in other African or LMIC markets). The problem is that they are not 
easy to regulate. You can put out regulations on sodium, you can put out regulations on 
trans-fats, and these people will not even know what you are talking about because they 
are not… I don’t want to say they are above the law, but they are just outside of the formal 
space and regulations and policing and all of that. (P21 – Nutrient limits)  

However, this is a group for which their livelihoods may be directly affected by regulation. 

Obtaining their buy-in, through education campaigns or perhaps appealing to shared values, 

would be necessary to secure compliance.(P7 – Labelling) 

Case example – street food vendors in Jamaica: Street vendors are ubiquitous in much of the 
Caribbean, including Jamaica. These vendors are interested in maintaining their livelihoods, but are 
also members of the public – and potentially understand the value of regulation in terms of impacts 
of proposed nutrition policy to them, their families and communities.(P7 & P9 – Labelling) As said by 
one participant, “ if I am a vendor but I understand that I am also a citizen and I am also a mother 
and so I understand that okay, I see that the government is doing these things because of A, B and 
C…” there may be opportunities to secure their buy-in and compliance with regulations such as 
nutrition labelling.(P7 – Labelling) The participant cited the benefit of public education campaigns in 
Jamaica to achieve this level of understanding.(P7 & P9 – Labelling) 

Public 

Public (i.e. political constituency) opinion is an important factor influencing political will to 

regulate food environments. Without public buy-in, it is unlikely a government would carry 

sufficient political will to persist with any regulation, let alone one that enters the realm of a 

potential trade or investment dispute. It is of course a diverse stakeholder group with multiple 

interests, and in the case of nutrition policy, the general public has both economic interests and 

interests as consumers. They will also have varied beliefs in terms of economic paradigms, and 

the role of the state, and a diverse set of values.  

The data indicates that public understanding of the health/nutrition problem as well as the 

objectives of the nutrition policy and implications for consumers are key to their support for 

food environment regulation. Successful nutrient composition regulations appear to have 

materialized in situations of overall public dissatisfaction with the existing food quality 
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standards, particularly those imposed from outside. For example, the Danish TFA ban was said 

to have been facilitated by a consensus related “not only to the alignment of commercial 

interests and food safety aims but also to the general political sentiments of the Danish 

constituency,” of “negative EU sentiments—particularly scepticism toward European food 

safety legislation—among significant segments of the Danish populace.”(177 p214) Ghana’s 

restriction of saturated fat content in meats was implemented in an environment of “public 

concern about high fat diets (particularly saturated fat) in relation to rising NCDs” and “a 

broader perception that imported meat was of low quality.”(176 p4) Notably, none of the 

informants in the Ghanaian study mentioned protection of domestic agriculture as a reason for 

the standards, instead citing the public health problem—in particular the perceived tendency 

to receive low-protein off-cuts. The simple conclusion is: a popular policy may be one worth 

fighting for, and general public understanding of the health problem may go a long way to 

influencing its popularity, a supportive factor for nutrition policy space. 

Case example – Jewish community in South Africa’s sodium limits: The Jewish faith has a 
religious requirement to consume meals prepared according to Kosher practices. The community 
initially opposed the regulation because sodium limits could jeopardize their ability to follow Kosher 
requirements to remove blood from meats.(P21 - Nutrient limits). South Africa is home to the 
largest Jewish community in Africa, and twelfth largest in the world. The community, represented 
by the South African Jewish Board of Deputies, is affluent and well-educated(294), therefore having 
fairly high political influence. With trial and consultation with community leaders, regulators found 
that coarse salt could still be used because it causes less sodium retention in the meat. As such, 
the community eventually accepted the regulation, with no negative impact.(P21 - Nutrient limits) 

Media 

The media is marginal in terms of its legitimacy or authority as a stakeholder who can influence 

nutrition policy space. Nonetheless, for food environment regulation, there is sure to be lively 

debate played out in the public domain, by campaigners both for and against the policy, before 

such regulations (or proposed regulations) are ever challenged legally. The media can therefore 

play an important role in shaping the discussion. The interests of media groups may be diverse, 

but they do share an interest in timely and factual reporting, revenue generation through 

maintaining readership, and maintaining a competitive market position. In the case of 

advertising restrictions specifically, some platforms may have a potential vested interest in 

retaining any existing advertising revenues for unhealthy food and beverage ads. Depending 

on media ownership (and what other businesses in which they have a stake), there may be other 

vested interests. Likewise, depending on ownership, media companies may have different 

political leanings and core beliefs.  
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As identified in the realist review, the media has been influential in public debates around SSB 

taxes, where campaigns featuring billboards, television advertisements and social media have 

been successfully launched to garner public support.(209) For TFA content limits, Bech-Larsen 

and Aschemann-Witzel (2014) describe how their Danish interviewees “consistently 

emphasized the intense Danish media coverage in the wake of a Lancet article on trans-fat 

consumption and coronary disease as the driver of the process that ultimately led to a voluntary 

TFA reduction and then the trans-fat ban ten years later.”(177 p212) Timely and accurate 

reporting on the health issues at stake for any given regulation is therefore another contributor 

to this TIA-related policy space. Crucial to this is not giving voice to the “false reports and 

evidence proffered by the opposing side.”(209 p19) 

Case example – Danish media in TFA regulation: The Danish media was involved in Denmark’s 
TFA limits from the beginning, by disseminating information. A journalist was first to pick up the 
Lancet article on the health impacts of TFAs, out of interest in the story, and contact the Danish 
Nutrition Council’s Chairman.(287) Throughout the evolution from voluntary to mandatory TFA limits, 
there was a high level of media attention. According to Bech-Larsen & Aschemann-Witzel (2014), 
this had a strong positive influence on Danish public opinion of the idea of a TFA ban.(177) 

Celebrity influencers 

Individual high-profile actors may choose to engage in promoting food environment regulation. 

This may reflect their personal values and beliefs, and/or align with their public image. For 

instance, one policymaker participant in the UK mentioned that celebrity chef Jamie Oliver’s 

public advocacy for better children’s nutrition, which included government lobbying, was a 

supportive factor for regulatory change at Public Health England. Similar to media, celebrity 

spokespersons help shape public discussion and opinion of proposed nutrition policies, thereby 

contributing to political will to regulate. However, it is important to note that the majority of 

‘influencers’—especially in the digital social media realm—are likely to be promoting the 

products of TNCs through sponsorship arrangements. 
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Case example – Jamie Oliver for improving children’s food environments in England: Jamie 
Oliver, a British celebrity chef, publicly advocates for better children’s nutrition, including lobbying 
the UK government. Having such a champion was said to be a supportive factor for regulatory 
change at Public Health England towards reformulation targets.(P19 - Nutrient limits) According to a 
report in The Guardian, “Oliver’s Channel 4 series Jamie’s School Dinners in 2005, which exposed 
how much unhealthy food pupils were served at school at lunchtimes, prompted the Labour 
government to introduce more nutritious school meals in England.”(295) His interest in improving 
public nutrition is tied to personal values, but there is opportunity for professional gain as well. The 
chef is a businessperson, and has built an empire (including media, restaurants, and products), 
based on his “food ethos” and brand image as “a commercial business with social purpose.”(296) 
Oliver’s campaigns include topics such as school food provision, fast food outlets locating near 
schools, junk food advertising to kids, and energy drinks, and a current campaign goal is to halve 
the rate of childhood obesity in the UK by 2030.(297) Oliver describes his role as one to demand 
government accountability. The Jamie Oliver Group website states, “the UK Government has made 
a number of positive commitments in its obesity strategies. And part of our 2030 goal is to make 
sure it keeps these promises.”(297) 

Civil society 

Civil society is distinct from the public (government) and private sectors. CSOs’ role is to 

represent public interests (constituencies), which may include advocating for health, 

environment and economic rights.  They include non-profits, NGOs, associations (though not 

business associations – those are part of private sector), trade unions, and public interest 

groups. The interests in this sector are diverse, but the CSOs most relevant to nutrition policy 

space will be those working in the interest of public health, nutrition, consumer rights, 

children’s rights, and also the special interest groups to do with food and beverage business 

(and their ingredients), such as trade unions. As such, the core beliefs and values of CSOs will 

be diverse as well.    

Civil society is cited as having an important role in keeping governments accountable, pushing 

for transparency, and supporting policy development with research and evidence:  

The presence of civil society organisations is particularly important in the FOPL policy process 
because of the involvement of industry. Civil society organisations can help counter the 
influence of industry in the political process and provide accountability and transparency in 
upholding the public health objectives of FOPL.(201 p24)  

With specific reference to the Chilean FOP warning labels, the government “found the 

involvement of civil society organisations vital as they provided support when higher limits or 

restrictions on the label were proposed, as well as opposing the reduction of limits or 

requirements.”(201 p25)  

While civil society is an important force overall, there are potentially many small individual 

organisations operating independently. The data suggests that coordination of agendas is 

important in order to build collective power and influence to support policy space. One 
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interviewed public sector stakeholder/ policy maker stressed the benefits of an aligned message 

in getting nutrition policy pushed through: 

One of the things that happened in the UK was that all the obesity charities have come 
under one umbrella – it used to be that the obesity charities would [all] ask government 
for… ten different things each. So, Ministers would say, ‘what do you want, I don’t 
know what you want.’ … [To improve coordination,] we got a coalition of obesity 
charities, which includes the big cancer charities, which includes the big diabetes 
charities, and we encouraged them to come up with a shortlist of three things. That 
gave an immense focus. (P19 – Nutrient limits) 

Case example – coordinated CSO action to support a sugar-sweetened beverage tax in 
Mexico: Several sources report that the passage of Mexico’s (non-discriminatory) sugar-
sweetened beverage tax in 2013 was due in large part to civil society support, in an environment of 
strong domestic beverage industry opposition.(209,298–300) An NGO focused on consumer rights, 
El Poder del Consumidor, improved public awareness through media campaigns and helped 
establish an umbrella organisation of 22 NGOs and 650 civil society groups known as Alianza por 
la Salud Alimentaria, supporting the tax from a consumer rights perspective.(299) Another alliance 
called Contrapeso, a coalition of 40 civil society organisations, worked to support the tax from a 
public health perspective.(299) Another organisation. After many years of work to promote the tax, 
a 10 million USD grant from Bloomberg Philanthropies in 2012 finally gave a vital boost to the 
campaign, allowing the recruitment of a political strategy and lobbying firm called Polithink to 
analyse the political context, lobby and link decision-makers.(209,299) This grant also funded the 
design and implementation of high-impact advocacy efforts inside the national government and to 
the Mexican public(299), culminating in the passage of the tax in 2013. 

Academic researchers and expert consultants 

Academics and experts are perceived to provide ‘unbiased’ scientific evidence that legitimises 

(or ‘de-legitimises’) nutrition policy. Their interests are personal (i.e. belief- and value-

alignment) and professional (i.e. professional and scientific interest, and career-advancement). 

Many of those doing research in the field of public health nutrition are politically left-leaning, 

share an interest in health promotion, and share core policy beliefs regarding the structural 

nature of poor diets and the need for social reform to improve health equity. Many are also 

sceptical of private sector influence in the generation of industry research. However, this 

worldview is not universal; some academics—presumably those who believe in positivist 

‘objective’ science—are happy to carry out research on behalf of (or funded by) companies 

with an interest in promoting their products and/or thwarting regulation efforts.(301) After all, 

this is a potentially large source of research funding in nutrition.  

Interview data indicated that their degree of influence on nutrition policy space depends on 

whether or not they have a sympathetic ear in government. My analysis also suggests that 

academics and experts frequently amplify their influence by taking on various other roles in 

the food environment policy subsystem. Of the 22 interview participants in this study, 16 
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participants had a current or previous academic appointment, and one was an independent legal 

consultant. All held common core policy beliefs in favour of regulating food environments. 

Most of these academics and experts wore ‘multiple hats’ within the food environment policy 

subsystem: ten of them had worked with or within CSOs supporting public health nutrition 

advocacy (e.g. in the provision of evidence and capacity building); four had acted as legal 

consultants to government on trade or investment issues regarding health policy; two had 

supported government agencies in nutrition policy design (i.e. translating evidence to policy); 

and one was working within an IGO.  

Case example – Chilean research input in development of the Law on Nutritional 
Composition of Food and Advertising: Nutrition and psychology (health behaviour) researchers 
from the University of Chile and other Chilean universities were invited to produce studies to inform 
the first draft of the Chilean Law on Nutritional Composition of Food and Advertising, and to 
participate in expert groups to inform later drafts of the regulations.(P11 & P12 – Marketing 
restrictions) Some of these researchers ended up working on this as part of the Ministry of 
Health.(P12) These researchers had personal (value alignment) and professional interest in seeing 
strong comprehensive nutrition policy implemented in Chile. As the Law had already been 
approved, their role was in the design of specific technical regulations, including regulatory 
distinctions: “What we were negotiating was, not the impact, but discussing what is child-directed or 
not; what is child-appealing; is something that is family directed, child directed – all those 
questions.”(P12) Their influence on the technical content of the regulations was high, due to their 
role as invited experts, but they did contend with opposition from the industry. 

Inter-governmental organisations (IGOs) 

The IGO stakeholder type included international health institutions (such as the WHO and its 

regional bodies), international food standards setting bodies (in this case, the Codex 

Alimentarius Commission), and international institutions responsible for overseeing trade and 

investment disputes (the WTO, ICSID, and UNCITRAL). The FAO did not feature 

prominently in the data as an institution with influence over nutrition policy space, however it 

is included as a co-sponsor of Codex.  

As international health institutions, the WHO and regional bodies such as PAHO have a high 

degree of perceived legitimacy in the development of recommendations and guidelines meant 

to underpin nutrition policy. As its supreme decision-making body (the World Health 

Assembly) is comprised of Member States and their representatives, the WHO must also 

represent Member countries’ interests. WHO values include health promotion, and objective 

scientific evidence.  
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WHO outputs contribute to supporting governments’ policy space for food environment 

regulations. An interviewed legal expert gave the following advice on the robustness of food 

environment regulations with respect to TIA-related policy space: 

The more that you’ve got something that has the imprint of any kind from the WHO (given 
that it is an inter-governmental organization), the more you have of that the better, 
because it brings not just the science but also the voice of the international community 
through governments into the system and into the interactions with—whether it’s WTO or 
an investment treaty. And I think that means something different/more than some other 
kind of expert panel report. (P6 – Labelling) 

These are, however, not binding, whereas WTO and other TIA obligations are. In addition, the 

WHO does not meet the requirements for recognition as a standard-setting body specified 

under the WTO TBT (which include being an ‘open’ organization that involves all relevant 

stakeholders—government, industry, and civil society). Thus, WHO recommendations and 

guidelines cannot be considered international standards, to which adherence would preclude 

the need for justification under the TBT.   

International food standards setting bodies, of which the Codex Alimentarius Commission 

(CAC) is the major institution, are involved in the development of standards, guidelines, and 

codes of practice relating to food, food production, and food safety, whose uptake facilitates 

the harmonisation of global food trade. The CAC is a joint programme of the WHO and FAO, 

with the formal authority/responsibility for work on food standards. The Codex Alimentarius 

(Codex) is seen to have a great deal of legitimacy within trade and investment discussion 

forums. CAC has to date been the only food standards-setting body that has been formally 

recognised as a standards-setting for food by the WTO, which is relevant in this case due to 

the CAC standards for nutrition labelling. However, being an ‘open’ institution, the CAC 

encompasses a mix of stakeholders with inevitably divergent beliefs and interests when it 

comes to nutrition regulation. 

As discussed in Chapter 4, decision-making power at the CAC is largely captured by economic 

(i.e. food industry) interests over public health nutrition.(71) First, Codex decision-making is 

done by Member country delegations, but of these, often country contact points are located 

within Ministries of Industry/Commerce or Agriculture, and rarely in Ministries of Health, and 

therefore may have low awareness of the public health implications of Codex discussions.(71) 

In addition, country delegations may include industry representatives as invited ‘experts.’ 

Among the NGOs that are Codex Observers, private sector organisations vastly outnumber 
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public health nutrition groups.(71) Finally, the ability to participate at the Codex Commission 

is also skewed toward industry and other high-resourced groups, as the schedule of 

international meetings (multiple in-person meetings and lengthy time-frames for decision 

making that span multiple meetings) makes it difficult for lower-resourced groups (LMICs, 

under-funded health NGOs) to attend consistently.(71) Those who have the power, resources 

and influence to shape Codex discussions on standards such as FOPL are therefore largely 

HICs and the major food and beverage industry representatives—actors who have a stake in 

promoting the development of standards that will favour large food and beverage companies 

and the economies they prop up.  

The WTO, the International Centre for Settlement of Investment Disputes (ICSID), and the 

United Nations Commission on International Trade Law (UNCITRAL) are international 

bodies responsible for overseeing trade and investment disputes. The WTO is comprised of 

164 Member States who are legally bound to comply with the trade agreements to which they 

are signatory.(302) The ICSID (not the only investment arbitration body, but the largest) is part 

of and funded by the World Bank Group, and provides facilities for conciliation and arbitration 

of international investment disputes. Its Convention entitles each of the 154 Member States to 

designate a certain number of persons to the Panel of Arbitrators and Panel of 

Conciliators.(303) The UNCITRAL is the other major investment governing body. Its mandate 

is to harmonise and unify rules on international commerce, and it does so by preparing 

conventions, model laws, and other instruments dealing with the substantive law that governs 

trade (and investment) transactions. Specifically, it covers the laws applicable to private parties 

in international transactions, and consequently is not involved with ‘state-state’ issues like the 

WTO.(304) Whether ICSID oversees an arbitration or it is run through another arbitration 

centre or ad hoc under UNCITRAL rules depends on the investment agreement. These three 

major institutions have mandates to facilitate international trade and investment while leaving 

states sufficient policy space to fulfil their legitimate policy objectives. However, as discussed 

throughout this thesis, there is global controversy as to whether this is actually achieved. 

An important difference between these institutions is in their commitment to values of 

transparency. Within the WTO system, a dispute will be heard by a panel of three to five experts 

from different countries, usually chosen by the countries in dispute, and the Appellate Body 

provides the means for appeal. Almost all documents of meetings, proceedings and decisions 

are publicly available. Within the ICSID and UNCITRAL, arbitration panels of three experts 

are decided by the defendant and complainant (they choose one each and the arbitrators choose 
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the chair), but decisions are less transparent. Thow et al. (2015) note that “Civil society has… 

raised significant concerns that the composition of dispute settlement tribunals (three private 

sector lawyers) is biased towards the interests of industry and does not support good judicial 

practice,” and that the arbitration process has been criticized for failing to consider broader 

issues related to public policy.(51 p92) What is critical here is the lack of transparency in 

decision making, which may contribute to regulatory chill. One legal expert participant 

emphasized that investment arbitration decisions also tend to vary wildly, meaning there is a 

high degree of uncertainty for potential defendant governments over what binding arbitral 

decisions will be.(P14 – Marketing restrictions) 

7.4 Analysis 

7.4.1 Research Question 3 - Relationships between key actors  

A policy subsystem involves individuals from various public and private organisations—as 

well as entire institutions—who are actively concerned with the maintenance and evolution of 

policy in a particular domain, and thus they are broad in scope and can contain more than one 

advocacy coalition.(140) The actors and institutions within the food environment policy 

subsystem do not operate in isolation; rather, they form an interconnected network. Formal 

institutional ties include membership, partnership, and sponsorship. In addition, there are 

numerous informal ties at play, for instance aid-dependency relationships, lobbying access, or 

different forms of representation. The formal and informal relationships identified in this 

analysis that have relate to the mechanisms of influence on nutrition policy space have been 

represented in Table 7-2 below.  
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Table 7-2. Matrix of relationships between stakeholder groups 
Note: Cells describe ways that stakeholders listed on X axis act upon stakeholders in Y axis 

 Government CSOs, Media & 
Academia 

Private sector Trade partners IGOs 

Government Intersectoral engagement 
between trade and health 
Balancing political 
priorities (e.g. export 
industries, FDI, public 
health nutrition).  

Provides government with 
information and holds 
government accountable 
CSOs represent public 
(constituency) interests. 

Direct lobbying: domestic 
companies and foreign 
investors have channels 
to give input on policy and 
TIA negotiations. 
Under BITs and FTA 
investment chapters 
foreign investors can 
bring ISDS disputes. 

Bilateral political 
relationships (e.g. aid) 
Parties to WTO, BITs, 
FTAs. 
May pursue trade 
challenges to regulation 
through WTO and FTAs. 

WHO and regional bodies provide 
best practice recommendations 
for health regulation. Codex 
provides guidelines for food 
regulation. WTO and FTAs have 
governments as parties to 
(binding) agreements. 
Must implement an adverse 
dispute outcome by revoking the 
health measure or face trade 
sanctions. 

CSOs, 
Media & 
Academia 

 
             --- 

Interaction between 
different CSO interests 
e.g. labour unions, health, 
etc. 

Sometimes offers funding 
(conflict of interest) 

 
                  ---  

 
                       --- 

Private 
sector 

Regulates business 
practices within jurisdiction 

Monitor business 
practices 

Collaboration in industry 
associations and lobbying 
groups 

 
                  --- 

 
                       --- 

Trade 
partners 

Bilateral political 
relationships (e.g. aid) 
Parties to WTO, BITs, 
FTAs. May pursue 
(retaliatory) trade 
challenges to regulation 
through WTO and FTAs. 

May apply pressure 
through global advocacy. 

Direct lobbying: domestic 
companies and foreign 
investors and have 
channels to give input on 
policy and TIA 
negotiations.  
Companies may provide 
technical expertise and $ 
to raise trade disputes. 

              
                 
 
                   --- 

Must implement an adverse 
dispute outcome by revoking 
(health) measure or face trade 
sanctions. 

IGOs Membership:  
WHO (WHA) and regional 
bodies consist of Member 
governments. 
WTO and FTAs have 
governments as parties to 
the agreements. 

Academia provides formal 
advice to WHO (technical 
committees). 
CSOs can be Observers 
to Codex. 

Industry groups are 
Codex Observers and 
advisors to Codex 
Members. 

Membership: 
WHO (WHA) and regional 
bodies consist of Member 
governments. 
WTO and FTAs have 
governments as parties to 
the agreements. 

Codex co-sponsored by WHO 
and FAO.  
 
Codex sets standards that are 
recognised by WTO.  
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The ties shown in the matrix above represent the first two dimensions of power: direct/visible 

influence, and the manner in which institutions are set up. The third dimension of power is 

ideological, i.e. the underlying core beliefs that dominate the policy subsystem. 

Policy core beliefs are defined as:  

the priority of different policy-related values, whose welfare counts, the relative authority of 
governments and markets, the proper roles of the general public, elected officials, civil 
servants, experts, and the relative seriousness and causes of policy problems in the subsystem 
as a whole.(141 p195)  

The different beliefs of the various types of stakeholders in this study included: 

Economic beliefs: For example, a neoliberal model of growth was often cited as the dominant 

ideological paradigm within the trade and investment system / institutional framework, which 

was perceived as coming into conflict with the regulation of food environments. In contrast, a 

rights-based paradigm was perceived to be more supportive of policy space for food 

environment regulations.  

Policy problem beliefs: For example, the belief that obesity and dietary NCDs have systemic 

determinants is associated with support of policy space for food environment interventions, 

whereas the belief that these health issues are a matter of individual behaviour (personal 

responsibility) comes into conflict with the justification of food environment regulations.  

Role of government beliefs: For example, belief in the need for government to intervene in the 

case of market failures is consistent with motivations of government to regulate food 

environments. In contrast, those who believe in free markets’ ability to resolve any such issues 

are typically opposed to food environment regulation. In addition, those with ‘progressive’ 

beliefs favour social reform, while those with ‘conservative’ beliefs are change-resistant. 

Role of industry in policy development: Individuals may believe that commercial stakeholders 

should have no role in the development of policy to improve food environments, and others 

may believe that there should be full consultation and engagement. Many individuals’ beliefs 

fall somewhere in between, e.g. that there is space for a limited role.  

Identifying and understanding how power, interests, incentives and beliefs may be linked is a 

key step in finding leverage points to push for social change—in this case, the protection and 

opening of public health nutrition policy space in an era of increasing trade liberalisation. 
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Understanding these connections gives an idea of each group’s sphere of influence, as well as 

the areas where power is consolidated through advocacy coalitions. 

7.4.2 Coalitions 

Sabatier (1988) defines an advocacy coalition as: 

people from a variety of positions (elected and agency officials, interest group leaders, 
researchers, etc.) who share a particular belief system—for example, a set of basic values, 
causal assumptions, and problem perceptions—and who show a nontrivial degree of 
coordinated activity over time.(140 p139)  

Advocacy coalitions are held together by members’ shared beliefs about core policy matters. 

The data suggests two primary coalitions operating in the policy subsystem of food 

environment regulations, which I have termed “public health nutrition”, and “industry and 

economic growth”. 

Public health nutrition coalition 

This coalition is typically comprised of Ministries of Health, the WHO and its regional bodies 

(e.g. PAHO), relevant CSOs, public health academic researchers, and championing politicians 

(e.g. MPs, Ministers) and/or celebrity influencers / activists.  

Common interests: Protecting and promoting the Right to Health (e.g. Ministries of Health, 

WHO & regional bodies), and enjoying a Right to Health, Right to Food (e.g. consumer and 

public interest groups). For example, through: affordability/value for money, and human rights 

(such as consumer right to information, child health protection, consumer freedom of choice, 

religious values, etc.). 

Common core policy beliefs: obesity and diet-related NCDs are a systemic issue; in favour of 

government intervention in markets for public health purposes; and industry should have 

limited role and consultation in the policy process.  

Shared values: wellbeing, human rights, transparency, objective scientific evidence. 

Issue framing: Food environment regulations are necessary to reduce systemic drivers of 

obesity and NCDs, based on WHO recommendations and/or nutrition profiling models, and 

informed by domestic evidence (e.g. nutrition surveys) or international evidence. 
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Power/resources: WHO and regional bodies have legitimacy, but recommendations and 

guidance are non-binding whereas economic treaties are. Ministries of health tend to have less 

internal government influence than ministries of economy or trade. CSOs in health and 

consumer rights tend to be chronically under- funded, limiting their power to influence global 

governance. Championing politicians or celebrity activists (acting as ‘policy entrepreneurs’) 

were noted to provide an important boost of influence.  

Industry and economic growth coalition 

This coalition typically includes: Trade partner governments (represented in Trade forums by 

Ministries of Commerce/Business/Industry/Foreign Affairs and Trade), private sector 

organisations (e.g. TNCs, certain national companies, and industry associations), and domestic 

(internal) government Ministries of Commerce/Business/Industry/Foreign Affairs and Trade. 

Common interests: economic and export growth, lowering costs and increasing (private sector) 

profit. For example: livelihoods (e.g. informal sector), unrestricted market access, equal or 

favourable conditions of competition, etc. (e.g. TNCs), growing the economy (e.g. Ministries 

of Trade, Commerce, also the general public), and promoting the food production and 

agricultural sector including key exports (e.g. Ministries of Food & Agriculture). 

Other interests: representing Members or constituents (e.g. Head of government, politicians), 

political power (e.g. Head of government, politicians), and reputation/public image (e.g. 

politicians, champions, companies may want to appear ‘good citizens’ in trade, rule-

compliant). 

Common core policy beliefs: obesity and diet-related NCDs are individual behavioural 

problems and the responsibility of the consumer; neoliberal/minimising barriers to commerce 

and government intervention in markets; sceptical about the need for/appropriateness of food 

environment regulations; and industry stakeholders should have full consultation in policy 

process.   

Shared values: diverse 

Issue framing: These actors claim that food environment regulations: unfairly restrict market 

access and create inefficiency in global markets, discriminate against their products, are 

misleading to consumers, deviate from Codex standards (including falsely implying that any 

precise amount of nutrients is good or bad for health), undermine harmonisation efforts for 
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trade in goods, have insufficient scientific evidence to justify, are more trade restrictive than 

necessary, and/or go against investors’ ‘legitimate expectations’ of the regulatory environment 

(see Table 3-2). An argument coming particularly from US coalition actors is that proposed 

nutrition regulations misleadingly target ‘high in’ products that can be part of a balanced diet 

when consumed in moderation,(178,205–207) suggesting public education and physical 

activity as better solutions to the health problem. 

Power/resources: TNCs have financial and human resources to engage in the policy process 

and in pursuing investment claims, and can support governments to represent their interests in 

trade forums. Private sector stakeholders have multiple avenues to influence nutrition policy 

space through TIA mechanisms. TNCs also have the benefit of operating across borders, often 

allowing them to pressure multiple governments. Government departments in economic sectors 

typically have a high level of internal government influence. The economic liberalisation 

coalition appears to be dominant, based on its comparative power/resources, and ability to 

leverage formal and informal relationships. 

7.4.3 Coalitions’ influence on policy space through TIA mechanisms 

This analysis indicated five strategies through which private sector stakeholders engage with 

other industry/economic growth coalition actors to influence nutrition policy space through 

TIAs: 1) influencing government trade ministries’ internal vetting of regulatory proposals, 2) 

convincing (and supporting) host governments to raise STCs and trade disputes, 3) influencing 

trade agreement negotiations, 4) participation in the Codex standards-setting process, and 5) 

using transparency and consultation rules to influence nutrition policy making processes.  

Internal vetting of regulatory proposals 

Private sector groups have strong ties and access to Ministries of Economy and Trade, who are 

thus likely to advocate on their behalf in the internal government vetting of regulatory 

proposals.(61,62) In the policy area of restricting brand advertising to children, a participant 

expert who had been involved in nutrition policy design explained how industry stakeholders 

would be in the ear of the Ministry of Economy and Foreign Affairs, who would then internally 

challenge aspects of the regulation these stakeholders disagreed with: 

there are arguments to fight this, but the one you will fight inside the country with the 
Ministry of Economy (and with the Ministry of Foreign Affairs, who are going to be the 



Chapter 7 Stakeholder Analysis 

 216 

go-to for all the problems from international companies), will be that it’s impossible. That 
the brand is property, and that you are not able to do that. (P12 – Marketing restrictions) 

In the policy area of nutrition labelling, Thow et al. (2019) observed that industry actors have 

direct access to economic policy makers, who are more influential than health actors in 

government agenda-setting and decision making.(71) Whereas TNCs have direct access to the 

policymakers who vet regulatory proposals, there is no equally-powerful public health interest 

group providing input to balance these corporate vested interests. Furthermore, it is well-known 

that careers in TNCs often bridge with those in government and regulatory agencies (e.g. the 

example given above of New Zealand’s Food and Grocery Council). 

This internal regulatory vetting process is now woven into more recent agreements, further 

entrenching this mechanism of corporate influence. As one prominent legal academic working 

in this area explained, the Regulatory Coherence chapter in the CPTPP applies the RIA process 

imported from the OECD, which includes an exposure draft of regulation seeking submissions, 

and working on a presumption of taking the least intrusive regulatory approach.(P14 – 

Marketing) Likewise, the Transparency chapter to that agreement requires prior disclosure and 

consultation with affected industry, in a parallel process where  lobbying will occur that may 

influence the RIA process.(P14) The more recently negotiated USMCA has Regulatory 

Coherence provisions that go even further in cementing the RIA and light-handed approach to 

regulation, and inclusion of industry voice in policy processes.(216) 

Raising trade concerns 

It is of course governments’ responsibility, and is consistent with their economic interests, to 

protect their major industries. In an analysis of WTO TBT Committee meeting and dispute 

documents, Barlow et al. (2018) found that country representatives in these forums do 

occasionally make explicit that their concerns or challenges raised represented the interests of 

their food and beverage industry.(70) They describe a specific trade concern discussion in 2006 

where a representative from Canada expressed concerns with Thailand’s proposed snack food 

(health warning) labelling regulations “by noting that ‘the Canadian industry had questioned 

the scientific merit of the proposed regulation and argued that it discriminated against snack 

foods’ in a letter to the Canadian government.”(70 p13) They relate a similar TBT Committee 

discussion in 2013, in which a representative from the United States raised concerns about 

Peru’s attempts to introduce health warnings on select food and beverage products, stating for 
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the record “that ‘the US pre-packaged food industry has expressed concern over the economic 

impact of the inclusion of warning statements on a mandatory basis.’”(70 p13) 

The authors do note that, despite the potential for power asymmetries being played out in trade 

forums, such WTO rules and forums may at the same time help to level the playing field, 

providing LMIC governments—and through these, LMIC industry actors—with “an 

opportunity to raise challenges against wealthier countries that might have otherwise been 

unavailable.”(70 p13) 

Negotiation of Agreements  

In addition to lobbying governments to act on their behalf in trade discussion forums such as 

the TBT Committee, the private sector is known to lobby its host governments for more 

favourable conditions when negotiating regional and bilateral trade agreements, through 

strategic framing. In an analysis of submissions made to the TPP negotiation process, Friel et 

al. (2016) report that most of these sought better conditions for market access, harmonisation, 

and investment protections, for example arguing that the TPP “must not exclude any food 

product areas and call[ing] for an across-the-board elimination of tariffs and quotas.”(175 

p524) Such submissions came from groups like the Canadian Sugar Institute, PepsiCo, 

Walmart, the National Confectioners Association, Sugar Australia, and the American Sugar 

Alliance; however, most of the lobbying for easier market access for processed foods was 

spearheaded by large grocery manufacturer, retail, and food service chain sectors (especially 

those in the United States).(175) These major industry bodies have clear capacity and resources 

to present a strong lobby to their host governments, and in the US for example, have formal 

avenues of influence through the USTR Trade Advisory Committees.(290)  

Governance of international standards 

Industry participation in the Codex standard-setting process, as described previously (Chapter 

4), is another important aspect of private sector power and influence on TIA-related policy 

space for food environment regulation, as Codex is the main recognized standard-setting body 

for food and beverages in trade forums such as the WTO TBT and SPS Agreements. A process 

is currently underway within Codex to develop further guidance on front-of-pack nutrition 

labelling, with the intention of providing some consistency for approaches globally (not 

necessarily to establish a specific global FOPL system). The World Cancer Research Fund 
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(2019) report on ‘building momentum’ for front-of-pack labelling outlines concerns around 

private sector input into this process: 

Public health advocates are concerned by the significant imbalance on the working group 
developing the guidelines, with industry overrepresented and the public health community 
underrepresented, as there is a potential conflict between public health priorities and industry 
objectives to promote trade and consumption. It is, therefore, essential that potential conflicts of 
interest are acknowledged and managed during the FOPL guideline development. It is also 
important to ensure government health ministries and departments feed into Codex FOPL 
discussions.(201 p9) 

Transparency and consultation 

Finally, private sector actors may take advantage of transparency and consultation 

requirements within agreements to influence the policy development process. Both the 

literature and study participants stressed the importance of appropriate consultation. Many 

participants believed that there is space for appropriate industry consultation in the regulatory 

development process; the question is, at what stage, and whether they are simply consulted or 

actually engaged in developing policy. The World Cancer Research Fund (2019) reports that 

most countries implementing FOPL to date have engaged industry at some point during the 

policy making process, with the dominant view that they can provide valuable input on the 

economic impact to their business of implementing the regulations, and any important 

technicalities of the regulatory or voluntary measure such as label design.(201) The extent of 

this industry involvement, they note, will vary based on the political climate and context of the 

implementing country. The benefits of such engagement must be balanced with the potential 

risks of inviting undue industry influence, based on its vested interests as mentioned in Table 

7-1 above. The report recommends that governments “set clear guidelines for the type and 

scope of industry engagement, ensuring the engagement follows the normal legislative 

consultation procedures required under national law.”(201 p24) As explained by one of the 

legal experts who participated in my interviews,  

They don’t necessarily have to go with industry recommendations, or give them special 
rights, but giving industry the ability to respond is important. They should get to weigh in 
on how it is rolled out (e.g. vis a vis their manufacturing cycles), and this should be taken 
into account. Consultation should be done across the board, including the public. This 
would apply to investment chapters – e.g. fair and equitable treatment. (P2 – Labelling) 
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Policy space preservation 

My analysis also identified three strategies used by the public health nutrition coalition to 

preserve policy space. First, CSOs can apply pressure to government leaders for transparency 

and accountability in public health nutrition policy development, as well as in TIA 

negotiation.(201,209) For example, leaked drafts of (secretly negotiated) TPPA texts enabled 

academics and CSOs to conduct health impact assessments identifying the risks posed to public 

health policy space, before the Agreement was finalised.(51,81,86) Second, coalition actors 

can collaborate to increase their collective influence. In the UK context, Public Health England 

supported coalition-building among all CSOs working toward obesity prevention, encouraging 

them to come up with a short list of policy requests. This coalition then had direct input to 

policy makers, with a strong unified agenda.(P9 – Nutrient limits) Third, food environment 

regulations are ‘legitimised’ through the production and use of scientific research. Academics 

and experts (including those within CSOs and IGOs such as WHO) provide technical evidence 

to support advocacy and policy development. In Chile, for instance, the campaign to enact the 

Law on Food Labelling and Advertising was led by an ‘expert’ politician, with academics 

helping to inform policy design.(P11 & P12 – Marketing restrictions)  

Though my analysis found that public health nutrition coalition actors have the greatest impact 

when working together, such coordinated action is less common (or the pathways are not as 

institutionally entrenched) than it is for the industry and economic growth coalition.  

7.5 Discussion 

7.5.1 Summary of key findings 

The food environment policy subsystem is made up of economic interests (e.g. livelihoods, 

private profit, economic growth), and health promotion interests (e.g. right to health/wellbeing, 

right to food, etc.); power, representation, and reputational considerations are also present. 

Influential actors and institutions include: heads of government, politicians, government 

Ministries (e.g. of Health, Foreign affairs and trade, Business and industry, etc.), 

public/consumers, media, influencers/activists, civil society organisations, academics and 

experts, the WHO, international standard setting bodies (e.g. the CAC), international trade and 

investment governing bodies (e.g. WTO, ICSID and UNCITRAL), and the private sector 

(including TNCs, national companies, and the informal food sector). These actors hold various 

belief systems regarding the economic policy paradigm (e.g. neoliberalism vs. rights-based), 
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the nature of obesity and dietary NCDs as health problems (e.g. systemic or individual 

causality), the role of government (e.g. pro- or anti-regulation of markets), and the role of 

industry in solving the health problem (e.g. full engagement, no role, or limited role). Certain 

belief systems are also apparent across institutions, in organisational culture.  

Based on their core beliefs, these actors and institutions can be broadly grouped into two 

primary coalitions: 1) a public health nutrition coalition, which is overall supportive of and 

actively working to enact comprehensive food environment regulation; and 2) an industry and 

economic growth coalition, which places a higher priority on deregulation and is overall not 

supportive of comprehensive food environment regulation. The industry and economic growth 

coalition appears to be dominant, based on its relative power, resources and coordination. 

However, the public health nutrition coalition maintains influence through individual activism, 

collective lobbying and government pressure (e.g. by CSOs), and expert knowledge generation.  

My analysis suggests that the economic growth coalition is very good at leveraging networks 

and institutional structures to its advantage, and is a formidable source of opposition acting to 

constrain nutrition policy space through TIAs. There are opportunities for the public health 

nutrition coalition to strengthen its influence in the support of nutrition policy space.  

7.5.2 Interpretations  

My findings are consistent with emerging literature on the roles of stakeholders in policy 

change within the food environment policy subsystem. In particular, this study follows a 

growing body of research applying the ACF to nutrition policy change questions in global 

contexts, noting tensions between public health/nutrition coalitions, industry/economic 

coalitions, and in some cases food security coalitions.(142–146)  

The Lancet Commission on Obesity (2019) reported that policy inertia in the regulation of food 

environments for healthier and more sustainable food systems is primarily due to three 

stakeholder factors: 1) opposition from food industries, 2) reluctance of politicians to tax and 

regulate, and 3) insufficient demand for policy action from civil society.(13) The Commission 

takes a complex dynamic systems approach, revealing that our current food system was 

actually designed for policy inertia; in other words, the tendency for the system to push back 

on attempted changes is built-in, and so the status quo remains. As Swinburn (2019) explains, 

“since food systems have been principally designed to feed those who can pay, they are heavily 

oriented towards economic outcomes—profits for people and companies within the food 
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systems and economic growth, exports and productivity for the countries.”(289 p4) The Lancet 

Commission authors point out that achieving the necessary changes for healthy and sustainable 

food systems in the 21st century will require the dismantling and redesign of the institutions 

and feedback loops that now exist.(13)  

Several authors have documented the ‘revolving door’ of staff between food and beverage 

industry organisations and government posts in public health and food regulatory agencies in 

high- and middle-income countries. For example, senior managers of transnational food 

corporations have moved into high offices within the US Department of Agriculture.(305,306) 

In Spain, former Coca-Cola Iberia manager of scientific and normative affairs was appointed 

as executive director of the Spanish Food Security and Nutrition Agency in charge of the 

National Strategy for Control of Obesity.(285) In India, Williams (2015) noted a number of 

cross-appointments between Coca-Cola and government (especially in financial, economic, 

and trade departments, but also in prominent positions of political power).(307) Another 

investigation found high personnel turnover between the food and beverage industry and public 

health regulatory agencies in Brazil.(308) The exchange of staff between regulators and those 

they are meant to regulate creates clear potential for conflict of interest and structurally favours 

private sector stakeholders in the nutrition policy sphere. It can lead to bias in regulatory 

decisions towards industry interests, as well as giving corporate stakeholders privileged insight 

into government decision making processes and political contacts for lobbying.(307) 

In the Australian context, Friel et al. (2019) and Baker et al. (2019) have observed the formal 

structures and informal mechanisms used by different actors to shape TIAs.(309,310) Formal 

structures within the scope of negotiations included: interdepartmental committees, ex ante 

consultations, invited stakeholder submissions, and roundtables and briefings to invited 

stakeholders. They found that, generally, economic agencies and corporate stakeholders were 

better placed to take advantage of these avenues for influence. Outside of specific negotiations, 

the authors found that a lack of national policy on nutrition or a binding international 

framework (such as the FCTC) meant that government officials had no mandate to push for 

consideration of nutrition in trade agreements. Informal mechanisms and strategies used by 

industry and economic stakeholders to influence trade negotiations and agendas included: 

attendance at TIA negotiation rounds, MP lobbying, and revolving doors, whereas NGOs and 

other nutrition actors tended to use networks/coalition building, media strategies, and analysis 

of leaked documents. The relevant actors’ ability to navigate these structures and processes 

was linked to different levels of structural power (i.e. “power to shape and engage in rules and 
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institutional arrangements”) and instrumental power (i.e. “power to directly influence decision 

makers through, for example, participation in shared networks/coalitions and by 

lobbying”).(309 p3039) Both studies also observed the power of ideologies and ‘policy 

paradigms’—described as coherent sets of beliefs—that guide the various types of 

stakeholders, noting that ‘nutrition’ had low salience within ‘trade policy’ spaces.(309,310)  

These international examples are illustrative of the global political stakeholder landscape. As 

described by Schram (2018), the current international trade and investment system is 

characterised by: 1) a dominant neoliberal ideology, overriding public health values; 2) an 

institutional structure of ‘new constitutionalism’ (in which state sovereignty is transferred to 

supranational governance structures), undermining public health legitimacy in trade and 

investment spaces; and 3) disparity in power and resources between economic actors and public 

policy actors, constraining the capacity of public health actors to influence TIA 

negotiations.(311) In terms of solutions, some experts propose targeting formal structures, for 

instance revising some of the language in TIAs, reforming ISDS processes, and establishing 

limits on private sector participation in TIA negotiations to avoid conflicts of interest.(284) 

Other proposed solutions involve more coordinated action on behalf of nutrition policy 

supporters. Examples include the establishment of academic networks – to generate research 

not just in justification of food environment regulations, but to create monitoring systems for 

government accountability.(21) Such research is a valuable input for advocacy, and CSOs have 

been lauded as the ‘sleeping giants’ with potential to tip the scales of influence by translating 

knowledge into activism.(289) As their resources for these activities are typically scarce, 

experts have called on philanthropic organisations to fund this type of work. It has also been 

suggested that coalition building with social movements around climate change and food 

sovereignty may help to disrupt the power dynamics standing in the way of food systems 

transformation.(289)  

In light of this literature, my research adds to our understanding of opportunities to re- balance 

power within the international trade and investment sphere of the food environment policy 

subsystem, in order to preserve or increase nutrition policy space.  
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7.5.3 Implications for a public health nutrition coalition 

How to strengthen nutrition policy advocacy 

This analysis suggests potential entry points for the public health nutrition coalition to focus 

efforts, leverage support and build capacity for preserved/increased policy space.  

Vavrasovsky and Brugha (2000) recommend different strategies (involve, collaborate, defend, 

or monitor) for ‘optimally’ managing different stakeholders, according to their positions on the 

issue in question.(138) This also connects to the advocacy Spectrum of Allies theory that 

separates policy subsystem groups into active allies, passive allies, neutrals, passive opponents, 

and active opponents. It asserts that campaigns are not won by targeting one’s actively resistant 

opponents, but rather by shifting the attitudes and perceptions of passive supporters and neutral 

observers.(312) This implies that the public health nutrition coalition could maximise its 

impact by considering this spectrum within the categories of stakeholders identified, especially 

those with neutral or diverse/mixed positions, and focusing advocacy efforts on shifting those 

in the middle of the spectrum (Figure 7-3 below). 

 

Figure 7-3. Strategies for managing a spectrum of stakeholders according to their 
organisational policy positions  

Adapted from Varvasovsky & Brugha (2000) and www.powershift.org (n.d.).(138,312)   

Active allies: people who agree with you and are organizing alongside you 
Passive allies: people who agree but are not doing anything about it (yet) 
Neutrals: people who are not sure, or are unengaged (they might just not know about you yet) 
Passive opponents: people who disagree, but are not trying to stop you 
Active opponents: people who have done something to prevent you from reaching your goal 

www.powershift.org (n.d.)(312) 
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In the simplest terms, the public health nutrition coalition should involve more groups who are, 

or could be, supportive of food environment regulation. Some of these groups may be non-

mobilised. As indicated by my data, this could include the mainstream media (as an enabling 

force), and a wider scope of CSOs i.e. public interest groups with an interest in food systems 

transformation.  Swinburn (2019) suggests, for example, that “for some countries and regions, 

narratives around food security, food sovereignty or malnutrition may have greater currency, 

but whatever the narrative, it needs to be inclusive of the many groups and people who care 

about food in different ways.”(289 p6) This type of mobilisation is important because visible 

support is needed to motivate governments to act. However, my findings in this thesis suggest 

the caveat that there is a risk of TIA-specific constraint to policy space if policy objectives are 

too broad, and as such these should be strategically framed. In addition, public health advocacy 

coalitions should keep in mind that coordination and narrowing of agendas was indicated as 

important for gaining influence within government agendas. 

Varvasovsky and Brugha (2000) suggest collaboration with the diverse-position groups.(138) 

Here, several questions arise. What does collaboration mean, exactly? Is it ‘safe’ to collaborate 

with the less resistant TNCs, for example? How could we make it safe to do so? Swinburn 

(2019) asserts that food and beverage companies, under the current business-as-usual 

conditions, can only go as far as their customers and shareholders (i.e. their institutional 

structures) will allow, and carrying front-of-pack nutrition warning labels, increasing prices to 

dissuade consumption, or internalising the negative externalities of their unhealthy 

commodities based on ‘public-spiritedness’ alone is not conceivable.(289) Instead, “the single 

most powerful thing food industries can do is to support government policy attempts to create 

healthier, more sustainable food systems and, especially, refrain from undermining them” 

(emphasis mine).(289 p8)  

We can also consider strategic action in terms of what kind of change is within our realm of 

influence. For example, the Lancet Commission on Obesity report (2019) described earlier 

explains that policy inertia in obesity prevention is contributed to in large part by power 

asymmetries in food systems, including corporate-captured or inept government, food industry 

opposition, and weak civil society.(13) Unfortunately, the average public health actor cannot 

change the opposition from the food industry. Changing the corporate capture of governments 

is a long-term endeavour that will require concerted efforts. The public health nutrition 
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coalition may, however, be able to influence outcomes in the shorter term by strengthening the 

CSOs that hold governments accountable.   

Specific recommendations for actors 

A number of strategic actions may be worth pursuing by public health nutrition advocacy 

coalition actors, at both the international (IGO)-level, and domestic levels, which I briefly 

discuss below.  

International (IGO)-level actions  

My analysis suggests three avenues for action at the international level: 

First, production of robust evidence by public health nutrition researchers and credible IGOs 

with a public health nutrition mandate (such as WHO and its regional bodies) will enable 

justification of food environment regulations in international trade and investment forums. 

Generation of this evidence will be enabled by strategic planning in terms of allocating 

resources to strengthening the evidence base where it is most needed. As discussed earlier in 

Chapters 4-6, there are certain specific areas where strong and context-specific evidence 

provides critical justification of regulatory proposals (in interpretations of necessity, for 

example) as a means to preserve or support nutrition policy space. 

Second, public health nutrition policy makers and CSOs can work to bring greater/stronger 

public health presence within Codex, specifically in standard development for nutrition 

labelling. Relevant public health actors are generally not familiar with Codex governance 

structures and avenues for engagement, while industry actors are.(71) Lack of awareness 

among public health nutrition practitioners and researchers of discussions in Codex on FOP 

labelling also means that these actors are not well organised to participate and exert influence 

on the discussions.(71) These public health nutrition actors could better engage through 

“coordinated approaches to Codex via national and Observer input” and “the establishment of 

a focused advocacy coalition including researchers, civil society (including representation by 

those affected by poor diets), health officials, and donors could foster coordinated public health 

input into Codex processes regarding FOP nutrition labelling.”(71 p10) Strategic action could 

include advocating for greater transparency with respect to participation in country delegations, 

and declarations—and management—of conflict of interest. Public health nutrition actors can 

also raise awareness among domestic policy makers in Ministries of Agriculture and Industry, 
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who often represent countries at Codex, on the importance and effectiveness of proposed 

nutrition regulations (such as nutrition labelling) in NCD prevention.(217) 

Third, there may be opportunities for the public health nutrition advocacy coalition to push for 

transparency in investment arbitration. For instance, a process is underway within UNCITRAL 

since 2017 to examine multilateral reform of ISDS processes in response to widespread 

discontent, related to: costs and duration of ISDS proceedings; inconsistency, incoherence, 

unpredictability and incorrectness of decisions; lack of independence, impartiality and 

diversity among arbitrators and decision-makers; and third-party funding.(313) Options being 

explored by the working group (Working Group III) have included developing a stand-alone 

review or appeal mechanism, a standing multilateral investment court, and a review of the 

process for selection and appointment of arbitrators and adjudicators.(313) NGOs with 

Observer status with UNCITRAL may participate in working group sessions, and CSOs within 

the public health nutrition coalition may be able to exert some influence in this forum. For 

example, the International Institute for Sustainable Development has used this opportunity to 

host preparatory sessions for developing country delegates to enhance their capacity to 

participate effectively in Working Group III deliberations, and to make joint submissions.(314)  

Domestic-level actions 

Based on my analysis, I propose the following avenues for action at the domestic level: 

First, this research demonstrates the importance of positive public opinion. There is an 

opportunity for public health nutrition researchers and CSOs to foster this through broad public 

engagement (already being done in many countries), to include more potentially supportive 

actors. For example, if media is non-mobilised, reporters could be engaged (and trained) to 

ensure balanced and factual reporting on the public health nutrition implications of TIAs and 

the trade implications of nutrition regulations. In addition, there may be opportunities to 

collaborate with trade analysts and activists not yet considering the food systems and nutrition 

angle. 

Second, public health nutrition advocacy coalition members within government could build 

capacity within Ministries of Health to more effectively engage with trade Ministries on 

questions of TIA negotiation (or RIAs), and to translate to them the public health importance 

of policy proposals. Researchers, CSOs and policy makers could advocate for publicly-

accessible Health Impact Assessments to be carried out as part of any TIA negotiation process, 
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which include an examination of potential constraints on policy space for regulating food 

environments (among other public health objectives).  

Third, researchers and CSOs should advocate that their governments commit to setting clear 

guidelines for the type and scope of industry engagement in domestic policy making processes, 

in accordance with whatever normal legislative consultation procedures are required under 

national law.(201) Schram et al. (2019) suggest that governments could use the Framework of 

Engagement with Non-State Actors, developed by the WHO, as a template to define their own 

terms of engagement with non-state actors.(284) This could include laying out the risks of 

engagement, potential conflicts of interest, the types of interactions permissible, and required 

transparency.(284) 

Finally, there are a number of opportunities to strengthen civil society. CSOs could identify 

‘passive ally’ groups at the domestic level who could be brought on board to the public health 

nutrition advocacy coalition’s cause of food environment regulation (including, as mentioned 

above, groups engaged in international trade and investment with respect to other health and 

social issues). Interested CSOs could build their inter-sectoral capacity to better understand the 

implications of increased trade and investment liberalisation on nutrition policy space. CSOs 

working toward nutrition regulations for NCD prevention could coordinate their advocacy 

agendas, for instance focussing on three key ‘asks.’ New and/or unconventional sources of 

funding and resources could be channelled to their activities. Bloomberg Philanthropies, for 

example, has funded CSOs working toward obesity prevention in Mexico, the Caribbean, 

Colombia, Brazil, South Africa, and the US. Finally, specific to labelling, training and 

resources could be sought to enable greater/stronger engagement within Codex, at both the 

national and global level.(217)  

7.5.4 Strengths and Limitations 

This study presents a comprehensive analysis of the stakeholders within the policy subsystem 

of food environment regulation that potentially influence policy space with respect to TIAs, 

and the connections between them. This analysis is the first to comprehensively collate this 

information to answer the specific question of how actors and institutions play a role in the 

constraint or preservation of government policy space for food environment regulation, through 

TIAs.  



Chapter 7 Stakeholder Analysis 

 228 

The investigation of actors’ and institutions’ roles with respect to TIA influence on policy space 

for public health nutrition was not a primary thrust of my research question from the beginning, 

but rather it emerged as an important factor during the realist review and interview data 

analysis. As such, the interview questions could have been better formulated to target questions 

on actors and institutions more directly, e.g. where are the threats coming from? Who are the 

supportive actors?  In addition, due to the nature of the data collected (i.e. perspectives from 

global literature and international experts), I have had to make broad generalisations for groups 

of stakeholders, though one could expect some heterogeneity within stakeholder categories, 

and for whole groups in different contexts. Finally, it is analytically challenging to determine 

the ‘true’ interests of actors and to disentangle ties of influence as this is inherently a matter of 

perception, and often these are concealed.  As such, the analysis presented in this chapter serves 

best as a guide to help make sense of the agency of various stakeholders within the global 

nutrition policy sphere with respect to TIAs. A more in-depth analysis would need to be applied 

in order to answer specific policy space questions in specific contexts. 
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8 Discussion and Conclusions 

In this final chapter I synthesise my findings across the thesis, focusing on the key results, what 

they mean for nutrition and trade and investment policy, and how they relate to contemporary 

scholarship. I present my interpretations and their implications under three themes: 1) how 

TIAs could better enable domestic autonomy with respect to nutrition and other social policy 

goals, 2) how nutrition policy could be more robust and defensible and create less friction with 

TIAs, and 3) what the potential catalytic role is of public health nutrition actors in creating 

opportunities for this kind of change. I then discuss implications for future research in this area. 

Finally, I describe my contributions to the field, acknowledge the methodological strengths and 

limitations of this study, and offer my general conclusions. 

8.1 Synthesis 

As described in Chapter 1, this thesis began with the hypothesis that TIAs constrain policy 

space for food environment regulations, in a way that limits the uptake of ‘best practice’ 

nutrition policy. I set out to examine how (through what mechanisms, in what contexts), and 

what can be done to preserve/increase this policy space. This was carried out through a critical 

realist inquiry with a political economy lens, using three sets of qualitative research methods: 

realist review (Chapter 3), vignette interviews of policy scenarios (Chapters 4-6), and 

stakeholder analysis (Chapter 7).  

Throughout the study, I applied Fidler et al.’s (2006) theoretical framework outlining three 

ways in which trade agreements could encroach on policy space: substantive constriction 

(direct limits on the range of policy instruments available to governments), procedural 

constriction (the process of policymaking is limited or influenced), and structural constriction 

(a shift from public to private provision of goods and services such that the economic and 

regulatory power of private sector actors is expanded).(109) 

The available evidence reviewed in Chapter 3 suggested that there are potential TIA 

contributors to policy inertia on nutrition, but that strategic policy design could avoid most of 

the substantive constraints, suggesting a certain degree of policy coherence between nutrition 

and trade goals. Process constraints, however, in the name of good regulatory practice (e.g in 

the form of the ‘necessity test,’ transparency, fair and equitable treatment, regulatory 

coherence, and harmonisation) appeared to pose more serious threats to policy space for food 
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environment regulation. The evidence also indicated that the capacity and resources of relevant 

actors has a moderating effect on whether such policy space constriction occurs or does not, 

and that there are opportunities for strategic action to mitigate potential negative impacts in 

terms of TIA-related conflict. The sources reviewed indicated robustly-designed fiscal policies 

as having most available policy space with respect to TIAs, individual product bans having 

least policy space, and the policy space for front-of-pack labelling, marketing restrictions, and 

nutrient limits being more uncertain.  

In terms of Context-Mechanisms-Outcomes: TIAs and certain associated rules or processes 

(including non-discrimination, necessity test, harmonisation/international standards, 

transparency, intellectual property protections, fair and equitable treatment, regulatory 

coherence, and investor-state dispute settlement) are Mechanisms of potential policy space 

constraint, which are activated (or not) depending on many different factors related to policy 

design, actors & institutions, and regulatory contexts (all of which can broadly be considered 

part of Context). These contextual factors influence how the TIA Mechanisms are used and 

interpreted. Outcomes (in terms of preserved or constricted policy space) therefore depend 

upon the interplay of contextual factors (policy design, actors and institutions, and regulatory 

contexts) at play. This conceptualisation suggests that nutrition policy space is a system of 

competing forces, or pressures. It also asserts that TIA rules are constructs, open to 

interpretation.  

The three chapters that follow (4-6) involved empirical research exploring expert opinions of 

the implications of trade and investment law for nutrition policy space with respect to different 

policy settings, to test and further develop the framework. Chapter 4 focused on front-of-pack 

nutrition labelling, Chapter 5 on restricting the marketing of unhealthy food and beverages to 

children, and Chapter 6 on regulating nutrient content limits in the food supply. Three cross-

cutting findings stood out between the three policy areas.  

First, a key consideration regarding nutrition regulations’ trade-restrictiveness and 

incompatibility with TIAs is whether they have the potential to be discriminatory (either in 

intent or in effect). The acceptance of nutrient profile models underpinning food and beverage 

regulations is a significant supportive factor for preserving nutrition policy space, with 

potential for cascading normative effects. Participant responses also indicated the benefit of 

comprehensive regulatory design for policy coherence. Comprehensive coverage was 

perceived to be less discriminatory, while having a greater potential for public health impact. 
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Second, participants stressed the importance of having evidence to justify the ‘necessity’ of 

proposed food environment regulations with respect to their potential trade-restrictiveness. 

This implies establishing that there is no reasonably available alternative measure to achieve 

the objective that is less burdensome or trade restrictive. The strategic framing of regulatory 

objectives is therefore critical, as these directly relate to the evidence required to demonstrate 

a measure’s expected effectiveness in achieving said objectives and in relation to available 

alternatives. It was noted that evidence generation is inherently imbued with power dynamics, 

and may present a considerable burden for some low-resourced countries. 

Third, participants perceived that the internal government decision-making process is just as 

important as the external bilateral or investor-state conflict, and this is often a matter of 

competing ideologies within the political system. Moreover, an internal bias toward minimal 

intervention in food system regulation may be codified into TIAs, for instance in the form of 

mandatory Regulatory Impact Assessment processes as regulatory coherence mechanisms, and 

contribute to systemic regulatory chill.  

My analysis indicates that, on the surface, existing TIA rules for the most part are unlikely to 

pose ‘substantive’ constraints to well-designed nutrition policies. Robust food environment 

regulations (e.g. informed by evidence, with strategically framed objectives, backed with 

nutrient profile models, and part of a comprehensive effort rather than ‘stand-alone’ initiatives) 

should be coherent with basic TIA principles, under a ‘liberal’ interpretation which implicitly 

prioritises States’ prerogative to regulate for the public interest. However, my analysis revealed 

how TIAs are likely to pose constraints to public health nutrition policy insofar as they are 

used and interpreted by different actors – which at present is underpinned by a dominant 

neoliberal ideology implicitly prioritising corporate interests over the public good. 

This is where the ‘procedural’ constraints arise. This includes: 

• evidence generation that is more burdensome than would be considered acceptable for 

‘good regulatory practice’ in public health, to prove necessity or justify measures: how 

much evidence is ‘enough’ depends upon the evidence that will be brought against the 

regulation (by opposing industry groups); 

• pressure to harmonise regulations according to international standards (i.e. Codex), or 

justify deviation from this ‘standard’ (which is interpreted in trade forums as a regulatory 

‘ceiling’ rather than a regulatory ‘floor’ or baseline); 
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• transparency requirements used by powerful countries to raise specific trade concerns in 

the TBT Committee that may stall or chill policy;  

• investors taking advantage of ambiguity in the definitions of fair and equitable treatment 

to threaten or pursue claims against regulatory measures through ISDS; and 

• regulatory coherence / RIA processes wherein internal vetting of regulatory proposals is 

influenced by industry and domestic economic actors. 

In terms of trends over time, the data indicated a tendency toward TIA content that is potentially 

more procedurally restrictive of health policy space in recent agreements (for instance the 

evolution of regulatory coherence rules in the CPTPP and USMCA). Though there have been 

some positive developments for health policy space (e.g. a tobacco carve-out from ISDS in the 

CPTPP, followed by a broader health carve-out from ISDS in the Australia-Peru FTIA), this 

trend implies that there is a need for public health nutrition (and other health-related) actors to 

monitor and stay active in this international trade and investment sphere if policy space is to 

be preserved.  

Chapter 7 highlighted the power and influence of certain actors and institutions in TIA-related 

policy space for food environment regulation, categorising them into two competing ‘advocacy 

coalitions.’ There is a clear imbalance of power in favour of the group of stakeholders with 

common interests and beliefs associated with ‘industry and economic growth’ as compared to 

the ‘public health nutrition’ stakeholders trying to enact policy change. I also noted institutional 

bias towards ‘industry and economic growth’ coalition stakeholders, for instance in the 

governance structure of Codex as an international standard-setting institution. In addition, there 

is evidence of power dynamics influencing the production of evidence, for example through 

the many industry-funded studies meant to confuse the evidence for food environment 

regulation.  

I identified five strategies used by industry and economic growth coalitions to constrict policy 

space through TIAs: 

1. Influencing government trade ministries’ internal vetting of regulatory proposals 

2. Convincing and supporting host governments to raise specific trade concerns and trade 

disputes, or raising own disputes in ISDS 

3. Influencing TIA negotiations 

4. Participation in Codex standards-setting  
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5. Using transparency and consultation rules to influence nutrition policymaking 

processes 

I also identified three strategies used by public health nutrition coalitions to preserve policy 

space: 

1. CSOs and key influencers pressure governments for transparency and accountability, 

including in TIA negotiation 

2. CSOs and other actors collaborate for greater collective influence 

3. Academics and other experts provide technical evidence to legitimise advocacy and 

nutrition policy development 

8.1.1 Revisiting the theoretical framework 

Having identified substantive constraints and procedural constraints TIAs pose to nutrition 

policy space, I found that Fidler et al.’s (2006) framework definition of ‘structural’ constriction 

did not apply to my findings on constraints to nutrition policy space. Moreover, several of the 

mechanisms of constraint I observed (e.g. some of the ‘industry and economic growth’ 

coalition strategies listed above) did not fit easily within the framework. I therefore contend 

that Fidler et al.’s definition of structural constriction should be expanded.  

The framework was first proposed in a legal review of the GATS from a health policy 

perspective,(109) and has subsequently been taken up by Baker et al. (2014) and Hawkes 

(2015) in describing the nature of the threats trade and investment liberalisation pose for 

governance in nutrition and NCD prevention.(44,110) In its original form, the concern with the 

shift from public to private provision of goods and services makes sense in the context of, for 

instance, privatisation of health care services. However, in the context of global nutrition policy 

I argue that the framework is more relevant if ‘structural’ constriction is understood to refer to 

the trends in global trade and investment governance toward increased private sector 

engagement in governing institutions and influence in decision making. 

With this new definition in mind, I identified the following structural constraints to nutrition 

policy space posed by TIAs: 

• ISDS provisions allowing investors to pursue challenges to regulatory measures against 

governments directly  
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• Private sector participation in Codex/standards setting 

• Transparency and consultation requirements for regulatory measures allowing for food 

and beverage industry input into nutrition policymaking 

• Lack of public transparency regarding TIA negotiation but established processes for food 

and beverage sector input into TIA negotiation 

• Regulatory coherence provisions requiring RIA processes wherein internal vetting of 

regulatory proposals is influenced by industry and domestic economic actors. 

This added focus on private sector engagement in governance is in line with literature 

concerned with the new generation of regional and bilateral trade agreements—frequently 

negotiated ‘behind closed doors’—assigning further power to industry actors through ISDS 

mechanisms and transparency provisions.(51,81,82,110,175,315) Kelsey’s (2016) assessment 

of leaked Regional Comprehensive Economic Partnership (RCEP) chapters on services and 

investment exposed similar dangers, especially for the developing and least-developed 

countries involved.(316) This focus also aligns with research by Thow et al. (2019), Jones et 

al. (2019), and Thow et al. (2020) on power imbalances and governance structures within 

Codex, and Labonté et al.’s (2019, 2020) analyses of the USMCA regulatory coherence 

chapter.(71,216,217,219,317)  

8.1.2 A new conceptual framework 

In synthesis of the analyses conducted throughout this thesis, I have developed an alternative 

framework to conceptualise how TIAs may constrain nutrition policy space, and how this 

policy space is preserved (Figure 8.1).  I have drawn upon:  

• The realist review (C-M-O) framework developed in Chapter 3 (Figure 3-3); 

• TIA mechanisms representing potential substantive, procedural or structural nutrition 

policy space constraints examined in Chapters 4-6; 

• The Advocacy Coalition Framework of competing advocacy coalitions in the policy 

subsystem (and their respective interests, beliefs, power/resources, and strategies) 

applied in Chapter 7; 

• A conceptualisation of opportunities and constraints to policy space (support vs. 

opposition), embedded in policy context, adapted from Grindle and Thomas’s (1991) 

policy space analysis framework.(318) Their framework highlights the interplay between 
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context (actor characteristics and environment), policy characteristics (including public 

and bureaucratic impact and potential conflict, resources and political support for 

implementation and sustainability), and agenda-setting circumstances (the nature of 

problem/advocacy, and decision-making concerns) in policy change. The framework has 

previously been used for policy space analyses in development,(318) public health,(319) 

and nutrition policy research.(105) 

 

Figure 8-1. Pressure diagram for nutrition policy space: Competing forces acting upon 
nutrition policy space (through TIAs) in the food environment policy subsystem within 
national contexts 

As shown in the framework, nutrition policy space involves an interplay of pressures and power 

in the policy subsystem. Contexts, whose influence pervades throughout the diagram, include 

national regulatory contexts and agenda setting circumstances, policy characteristics/design, 

and actors and institutions. The ‘doughnut’ in the figure represents TIA mechanisms that may 

be used to constrict policy space (i.e. they are one-directional, designed to constrain policy 

space when maximally applied). The centre of the figure represents nutrition policy space 

outcomes (regulations preserved, modified, delayed, compromised, abandoned; through 

substantive, procedural, and/or structural policy space constraints). 
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Outside the doughnut/circle is the realm of the industry and economic growth coalition 

(including other governments/trade partners, companies, and internal government institutions 

concerned with economic (e.g. export industry) interests), acting to constrict nutrition policy 

space (i.e. to maintain the status quo of limited regulation or to further deregulate). Their 

interests are predominantly in economic growth and private profit, and belief in a minimal role 

of government in regulating markets. Sources of power or resources include substantial 

financial resources, a ‘revolving door’ between regulatory agencies and the private sector, 

submissions to regulatory committees, lobbying, and technical expertise. Strategies to 

influence nutrition policy space through TIAs include : 1) influencing government trade 

ministries’ internal vetting of regulatory proposals, 2) convincing and supporting host 

governments to raise STCs and trade disputes (or raising on their own in cases of ISDS), 3) 

influencing TIA negotiations, 4) participation in Codex standards-setting, and 5) using 

transparency and consultation rules to influence nutrition policymaking processes. 

Inside the doughnut/circle is where the public health nutrition coalition operates (including 

government Ministries of Health, and public interest organisations), acting to preserve nutrition 

policy space and seeking policy change in food environment regulation. Their common 

interests are in public health protection and promotion, and belief that the proliferation and 

overconsumption of unhealthy commodities implies a need for government intervention. 

Sources of power and resources include strong technical expertise in the science of nutrition 

policy (though low capacity in the technical TIA aspects), but fewer avenues for influence, and 

less financial resources than the industry and economic growth coalition. Strategies to preserve 

policy space include: 1) CSOs and key influencers pressure governments for transparency and 

accountability, 2) CSOs and other actors collaborate for greater collective influence, and 3) 

academics and other experts provide technical evidence to ‘legitimise’ advocacy and policy 

development. 

This framework illustrates the power imbalances the international trade and investment regime 

imposes on the food environment policy subsystem. The industry and economic growth 

coalition seeking to deregulate or maintain the status quo by constraining nutrition policy space 

have greater resources and influence than the public health nutrition coalition seeking to 

preserve policy space and enact nutrition policy change. In addition, the default direction of 

the TIA mechanisms (rules, processes) is policy space constraint; the stronger they are 

implemented, the more policy space is constrained.  
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This framework, and discussion thereof, may be used as a tool to facilitate cross-sectoral 

capacity building for policy makers as part of a whole-of-government approach. For instance, 

my analyses revealed that political will and capacity to understand the nutrition problem and 

legal parameters of the agreements are important parts in the equation of nutrition policy space. 

Governments seeking to regulate food environments with comprehensive front-of-pack 

nutrition labelling, restriction of marketing of unhealthy food to children, and/or nutrient 

content limits will need to understand the potential TIA-related legal issues, as well as their 

limitations, and be willing to weather the inevitable storm of opposition from those who will 

readily use TIAs (among other means) to block or dilute regulation. It also indicates where 

institutional bias and structural power imbalances need to be addressed in order to preserve 

regulatory autonomy for implementation of ‘best practice’ nutrition policies and other social 

development objectives. 

8.2 Interpretations and implications for policy and practice 

To echo Thow and Nisbett (2019), this study confirms that “public health actors need to 

recognize the fundamental and front-line nature of trade policy as both a barrier and potential 

catalyst for health.”(214 p717) It also highlights the need for reform of the international trade 

and investment system in order to protect policy space for regulating food environments.  

8.2.1 Reflections on TIAs and international economic policy 

How could TIAs be improved, in terms of supporting nutrition and other societal goals? 

The evidence I have collected indicates that non-discrimination, necessity/justification, 

harmonisation/international standards, transparency, fair and equitable treatment, regulatory 

coherence, and ISDS are the major areas of TIAs that can present constraints to nutrition policy 

space. However, the critical realist perspective taken throughout this study holds that 

international trade and investment law forms a discursive construct, open to interpretation. It 

evolves (albeit slowly) according to constant dialectical legal debate. TIA rules therefore have 

a normative aspect, which can change over time. My analyses suggest that academics, CSOs 

and advocates working in the area of international economic law and health equity or public 

health nutrition can engage in influencing the dialectics of TIAs. There may be opportunities 

for willing governments to revise the language used in future agreements. In a normative sense, 

there may also be opportunities for public health advocacy coalitions to encourage shifts in the 
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interpretation of rules by trade dispute and investment arbitration panels. Recognising, 

however, that the international trade and investment regime is a complex web of agreements 

with different terms, differences between investment and trade agreements, and different 

dispute settlement modalities, the available strategies and what is most likely to be effective 

will differ between country contexts. 

Revising language in future agreements 

This perspective aligns with a body of literature calling for the revision of TIA language and 

content in the future negotiation of agreements, in particular that which addresses necessity 

and justification, fair and equitable treatment, and ISDS. 

Current debates have questioned how the principles of necessity and justification—important 

in terms of facilitating international trade in goods, services, protecting intellectual property 

and investment—could be reworded to better align with public health objectives and other 

social policy imperatives. The UNCTAD has suggested that IIAs include public policy 

exceptions, for example on the basis of protecting public health, and with lower thresholds for 

the use of such exceptions. For instance, instead of requiring that a measure be ‘necessary to 

achieve the policy objective,’ text could require that the measure be ‘designed to achieve,’ or 

‘related to,’ the policy objective, lowering the burden of proof for implementing 

states.(284,320) While this is not directly applicable to TIA sections on trade in goods or 

services, the general premise is that the wording of rules relating to necessity (or justification, 

in terms of intellectual property) could be revised moving forward to provide more policy space 

for regulations behind the border. The concept of a ‘necessity test’ is also the topic of ongoing 

debate in GATS negotiations on domestic regulation.(321,322) According to Delany, Signal 

and Thomson (2018), the concept of ‘exceptions’ frames ‘common good’ objectives as external 

to the TIA, and puts the burden of evidence generation to meet criteria for such exceptions on 

those who advocate for the common good.(323) They suggest re-orienting TIAs to give explicit 

priority to certain specified objectives (e.g. health, social, or environmental). This might be 

achieved, for example, through explicit recognition of social, health, human rights, and 

environmental objectives as core TIA objectives alongside economic goals in the preambles to 

agreements, and replacing the concept of ‘exception’ with provisions regarding the 

prioritisation of these different treaty objectives.(323) 
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In addition, fair and equitable treatment (FET) clauses have received increasing attention as 

the new preferred mechanism for TNCs to pursue investment challenges to regulatory 

measures, which is in part due to the general ambiguity as to what FET actually means.(324) 

To preserve policy space in FET clauses, the UNCTAD (2015) suggests that negotiating states 

could clarify their understanding of the clause within the text (e.g. “an act that is an outrage, is 

made in bad faith, or constitutes willful neglect”).(320 p98) Alternatively, parties could replace 

a general FET clause with an exhaustive list of more specific obligations.(320) Otherwise, fair 

and equitable treatment could be included as a political commitment rather than as an operative 

legal standard (i.e. by mentioning it in the preamble to the agreement only), or the clause could 

be omitted altogether.(320) 

Investor-state dispute settlement (ISDS) has been the subject of global critique, with significant 

backlash of countries reclaiming their policy space. The state of discontent is so widespread 

that UNCITRAL has a working group dedicated to reforming the ISDS process to improve 

transparency and accuracy of decisions and reduce conflicts of interest. Other options for 

reform include removing disputes related to health from the scope of dispute settlement in trade 

or investment treaties.(325) An example of this is the Australia-Peru carve-out excluding health 

policy from ISDS, just as tobacco control was carved-out from the TPPA. However, if a health-

carve-out is the preferred strategy, these must be broadly defined to include nutrition. For 

example the exceptions for health in the CPTPP Investment Chapter on expropriation is 

specific and does not mention regulation of food for public health nutrition per se.(208 Annex 

9-B) Some states (e.g. Indonesia, India, and South Africa) have terminated BITs containing 

ISDS mechanisms altogether,(214) and others (e.g. New Zealand) now have a policy of no 

ISDS in negotiated agreements.(326) There is no ISDS in the forthcoming RCEP,(213) and the 

USMCA eliminated ISDS between the US and Canada and limited its application for Mexico 

after a short transition period.(327) Options to explore for dispute mechanisms in the absence 

of ISDS include domestic court systems in investment host countries or state-state dispute 

settlement.(323)  

Changing norms and interpretations: new legal frameworks 

There is an often-used baseball metaphor of judges being the umpire calling balls and strikes. 

They are meant to interpret the rules, not make them; however, the ‘strike zone’ is invisible 

and each umpire’s decisions depend upon their perception of it. My analysis suggests that trade 
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dispute and investment arbitration panels do the same. Decisions of investment arbitration 

panels in particular may vary widely, and are especially opaque.  

Some literature suggests there may be room for new or evolved interpretations of TIA rules in 

future agreements (and to some extent through review of existing agreements(328)). Several 

legal scholars have argued that TIAs, particularly BITs and the ISDS system, require a new 

normative framework to tackle the concerns of the new ‘underdogs’ of the system including 

“States failing to protect their interests before over-powered foreign investors”(329), and those 

in developing countries in particular.(323)  

Potočnik (2019) proposes solutions to policy space for regulatory proposals such as brand 

advertising restrictions within the process of IIA arbitration.(330) Potočnik calls for special 

adjudication of trademark investment disputes, and especially with respect to the knowledge 

of the investment arbitrators in the principles of justice and international law (in addition to 

commercial disputes).(330) She argues that “arbitrators should step away from the role of a 

‘private’ adjudicator and resume responsibility for adjudicating these essentially public interest 

disputes,” which she describes as a role closer to that of a judge than of a commercial dispute 

arbitrator.(330 p215) Potočnik also argues that the terms ‘expropriation’, ‘measures having 

equivalent effect’, ‘public purpose’ (as condition of expropriation legality) and investor’s 

legitimate expectations under FET are evolutionary terms.(330) Consequently, arbitrators 

could take into account non-investment treaties (i.e. FCTC, TRIPS) to interpret the meaning of 

‘public purpose’ or ‘investor’s legitimate expectations,’ and she asserts that these treaties could 

for example inform an arbitral tribunal of legitimate expectations an investor has in its 

(tobacco, food, or beverage) trademarks or other investments.(330)  

Rodrik (2018) advocates for flexibility in interpretation of international economic law 

according to context.(331) Particularly as global economic power shifts to emerging players 

and we face ‘global commons’ challenges such as climate change,  

“global leadership and cooperation will remain in limited supply going forward. This change in 
the global context necessitates a carefully calibrated response in the governance of the world 
economy. It requires a thinner set of rules [within TIAs] that recognizes the diversity of 
national circumstances and the demands for policy space."(331 p219)  

International economic law, Rodrik argues, needs to empower, and not disempower, nation-

states to regulate the economy, and asserts that TIAs as they now exist (reflecting the interests 

of powerful global actors and not local preferences) are not fit for purpose.(36,331) 
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Ranjan (2019) takes a similar stance, calling for a new normative framework in international 

investment law based on the international rule of law and ‘embedded liberalism,’ i.e. an 

established compromise between host States’ exercise of public power for investment 

protection and respecting States’ right to intervene in markets for social imperatives.(329) The 

interpretations of such a compromise would be firmly embedded in – and responsive to the 

needs of – the social community. As such, this proposed normative framework would imply a 

move away from the neoliberal ideology that currently underpins TIA rules and interpretations. 

Ranjan asserts that embedded liberal internationalism in the international trade and investment 

regime could represent a ‘new social compact’ between the market, the state, and civil society 

in line with Stiglitz’s (2019) template of ‘progressive capitalism’ as a replacement for 

neoliberalism.(329,332) Such a recalibration to the regime would also need to be reflected in 

institutional design of TIAs and dispute settlement mechanisms.(329) 

Delany and colleagues (2018) have reimagined the international trade and investment regime 

in a proposed new legal framework placing public health and the common good at the 

forefront.(323) They present nine principles for improved TIA development processes and 

objectives. These include, inter alia: explicit incorporation of health, social, human rights, and 

environmental objectives as ‘core’ to TIAs (rather than reasons for ‘exceptions’), recognising 

economic growth as a means to these objectives rather than an end; effective control of 

international corporations and their vested interests; redressing situations of historically 

harmed states through provision of a broad special and differential treatment; and support for 

human rights principles, employing a collective rather than individual vision of rights, such as 

a collective right to public health.(323) The authors suggest these principles could be 

considered for inclusion in introductory treaty text, and that such inclusion could potentially 

function as a guide to interpretation.  

The caveat to Rodrik’s, Ranjan’s and Delany and colleagues’ visions is that these only apply 

to future agreements. The problem remains that there is limited scope to shift the interpretations 

of provisions in existing agreements.  

TIA Process: Transparency and public participation 

In addition to the specific text and normative frameworks underpinning interpretations of TIA 

rules, my analysis indicates that the processes through which TIAs are negotiated and governed 

are not optimally supportive of nutrition policy space, specifically due to a lack of transparency 
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and participation outside the economic sector. I noted a stark double-standard regarding 

transparency and openness, wherein TIA obligations require notification and, increasingly, 

consultation of private sector stakeholders in nutrition policy development and 

implementation, yet the negotiation and design of TIAs and international economic policy 

more broadly occurs under secrecy. Essentially, Ministries of commerce, trade, and private 

sector companies and industry associations are considered stakeholders in TIA negotiation and 

governance and in nutrition policy development, whereas Ministries of health, CSOs and 

public-interest groups are only considered stakeholders in the latter. However, scholars such 

as Delany et al. (2018) make a compelling argument that public participation in trade and 

investment development and implementation is key to unlocking a system that responds to the 

common good, rather than the interests of powerful elites.(323) This suggests a key opportunity 

for greater involvement of public health, nutrition, and other social policy stakeholders in TIA 

negotiations and governance. 

Global experience suggests that change in the global trade and investment regime in favour of 

social wellbeing is possible with broad engagement. There is the example of the TRIPS 

Agreement being modified due to public health lobbying regarding access to essential 

pharmaceuticals. More recently, the TPP/CPTPP negotiations were influenced by coordinated 

public-interest advocacy efforts, sustained over a long period of time. It does require 

coordinated global advocacy efforts.  

8.2.2 Strengthening nutrition policy in the context of TIAs 

How could nutrition policy be done better to generally be more robust and defensible and 

create less friction with TIAs? 

Strategic policy design 

My findings indicated that a key message for heads of government and public health policy 

makers seeking to regulate food environments is to be strategic and considerate of the key 

interactions with TIAs when developing nutrition policy. Robust and comprehensive design is 

best in terms of avoiding discrimination in effect and objections on the basis of ‘necessity,’ and 

in this sense potentially achieves greater policy coherence between health and international 

economic objectives. Being strategic in the regulatory design process (especially when 
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balancing limited financial and human resources) will help avoid procedural constraints, for 

example on the basis of transparency requirements: 

First, strategic framing of objectives, bearing in mind the evidence needed to achieve these 

objectives and the alternative means available to do so, will support justification of ‘necessity.’ 

Second, regulations must be evidence-informed. Evidence does not necessarily have to be 

domestically produced for each proposed regulation. International evidence should be fine if is 

reasonably transferrable. Third, nutrient profile models – preferably a WHO model – help to 

justify regulatory distinctions, such as the products to which a regulatory measure applies. 

Fourth, comprehensive coverage will reduce the likelihood that regulations will be challenged 

on the basis of being discriminatory in effect or failing to give fair and equitable treatment in 

this regard. This may mean applying regulation across the food supply without exemptions 

(e.g. in the case of labelling or marketing restrictions), or having evidence to justify targeting 

certain products or product categories (e.g. for nutrient limits). Finally, proper notification to 

trade partners and investors, and reasonably appropriate time frames given to comply, will 

reduce the likelihood of challenges on the basis of transparency or fair and equitable treatment.  

However…  

Be bold. Push the boundaries.  

Given that many of the potential constraints TIAs pose to nutrition policy observed in this study 

were procedural and structural, rather than substantive, it is important that public health 

nutrition policy makers continue to forge a path for innovative and ambitious food environment 

regulation. For example, such is the view expressed in recent commentary by Crosbie et al. 

(2020) who assessed private sector opposition to nutrition labelling regulations on the grounds 

of TIA incompatibility as merely ‘hollow threats’ and delay tactics.(211) 

I contend that public health nutrition policy is already bending to what is considered 

‘legitimate’ regulatory objectives as understood in a neoliberal ideological sense. It is evident 

that public health nutrition will not be advanced without multiple regulatory changes, and that 

the corporate-oriented economic models (upon which TIAs are based) tend to run counter to 

the objectives of public health nutrition. For example, my conceptual framework illustrates the 

directional nature of the relevant TIA mechanisms, which are by default constraints to public 

health nutrition regulation. If public health nutrition policy makers must continue to play within 

the rules of TIAs (as they now exist), they will continue to lose ground in the fight to control 
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malnutrition in all its forms. As discussed in the previous section, a mind-set shift is needed in 

TIAs to accept that a raft of regulations are the sine qua non for improving public health 

nutrition. As argued by Delany and colleagues (2018), public health (nutrition) policy should 

be considered a legitimate objective in its own right, and even an explicit objective of 

TIAs.(323) 

Political commitment and momentum are needed on regulation of unhealthy food and 

beverages, with robust and aggressive policy, and constant reflection as to whether public 

health nutrition policy is going far enough. According to Scrinis (2016),  

given the power and expansionary aims of the global Big Food corporations, a broader question 
is whether attempting to regulate the particular products or practices of corporations is 
adequate, or whether there is a need to more directly regulate the market and political power of 
corporations themselves.(269 p32) 

Managing private sector influence and conflicts of interest 

This study identified many pathways through which economic stakeholders can influence 

nutrition policy space, including through lobbying, submissions, revolving doors, and 

participation in international standard-setting institutions. This suggests a need for civil society 

and governments to address private sector participation in nutrition and health governance.  

Certain scholars have suggested that the WHO Framework of Engagement with Non-State 

Actors could be used as a template for governments to define their terms of engagement with 

the private sector, for instance in the process of trade negotiations or during nutrition policy 

design.(215,284) Here, non-State actors refer to NGOs, private sector entities, philanthropic 

foundations, and academic institutions, recognising that each of these groups can significantly 

contribute to WHO’s global health work, in terms of inputs but also through adherence and 

compliance. The overarching principles are that any engagement must, inter alia:  

• demonstrate a clear benefit to public health;  

• conform with WHO’s Constitution, mandate and general programme of work;  

• support and enhance, without compromising, the scientific and evidence-based approach;  

• protect WHO from any undue influence, in particular on the processes in setting and 

applying policies, norms and standards;  

• be effectively managed, including by, where possible avoiding conflict of interest and 

other forms of risks; and  
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• be conducted on the basis of transparency, openness, inclusiveness, accountability, 

integrity and mutual respect.(333)  

Recognising that nutrition policy involves industry and economic stakeholders as well as public 

health nutrition stakeholders, governments could establish similar rules and procedures 

regarding the risks of engagement with private sector entities, conflicts of interest, types of 

interactions permissible, and transparency requirements in the process of nutrition 

policymaking. Public health nutrition advocacy coalitions could encourage governments to do 

so.  

8.2.3 Potential catalytic role of public health nutrition actors in creating 
opportunities for change 

My conceptual framework reveals the imbalance in power and resources for policy influence 

between the coalition of stakeholders engaged in public health nutrition policy change, and 

those blocking policy change in favour of private sector profit and economic growth. I suggest 

three areas of action for public health nutrition actors to assert power and influence in the food 

environment policy subsystem in order to preserve nutrition policy space: engaging more 

effectively in international standard-setting, capacity-building for inter-sectoral collaboration 

in government, and working toward building supportive international regulatory frameworks 

for food systems.  

Engaging more effectively in international standard-setting institutions 

To counter the structural constraints TIAs pose to nutrition policy space, there may be 

opportunities for public health nutrition actors to engage more effectively in international 

standards-setting.  

For nutrition labelling, the Codex Alimentarius stands out as a main international regulatory 

framework to support policy design, through its recognition as an international standards-

setting body by the WTO. As described earlier, under the TBT, if regulations are understood 

to conform to international standards, then they are presumed not to pose an unnecessary 

barrier to trade. And while Codex does not currently contain specific guidelines for FOP 

nutrition labelling, there is an eWorking group engaged in its development. However, concerns 

have been raised regarding the imbalance of access and influence in decision making at Codex 

(and in this eWorking group in particular), unequally favouring food industry actors.(71) To 
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ensure that Codex guidance on FOPL preserves policy space for national governments to 

implement effective and innovative regulations,  Thow et al. (2020) suggest key actions for 

public health actors: engaging directly with Codex processes at national and international 

levels, and raising awareness among domestic policy makers in Ministries of Agriculture and 

Industry, as well as Health Ministries, on the importance and effectiveness of FOPL in NCD 

prevention.(217)  

Building supportive regulatory frameworks: Framework Conventions and Human 
Rights Treaties 

Several study participants believed that the establishment of international regulatory and legal 

frameworks (like the FCTC) would have a supportive effect for nutrition policy space. This is 

a goal towards which public health nutrition coalition actors could build a coordinated global 

advocacy campaign.  

Indeed, in the absence of international standards for regulatory interventions like marketing 

restrictions, the subject of a new global health treaty such as a Framework Convention on 

healthy and sustainable Food Systems has been popular of late.(13,284,289) Alternatively, 

some have advocated the application of supportive Human Rights treaties. For instance, a 

WHO-UNICEF-Lancet Commission (2020) on child health and well-being recommends 

tightening national regulation of harmful commercial marketing, supported by a new Optional 

Protocol to the UNCRC on marketing to children.(266) Human Rights treaties were left out of 

this thesis as it is a distinct body of international law and was deemed too broad to cover 

properly. As such, human rights literature and institutions are not featured in the realist review 

or stakeholder analysis. This is nevertheless an area where there is potential interest for the 

international community to come together in a way that might support and protect policy space 

for regulating food marketing environments.  

A Framework Convention or Human Rights treaty would not be considered an international 

standard, nor would it be able to supersede or nullify TIA obligations. However, it may be 

impactful insofar as it officially gives government policy makers a mandate to consider 

nutrition in international trade and investment policy, and might support a nutrition lens in the 

interpretation of TIA commitments.(309)  

According to Zhou (2018), international health instruments can exert significant influence on 

the development of trade and investment law by affecting treaty interpretation, e.g.: to inform 
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the ordinary meaning of specific words; to provide evidence of ‘good faith’ and regulatory 

purpose on behalf of the states implementing regulations; to benchmark standards of 

‘reasonableness,’ ‘proportionality,’ ‘justifiability,’ or ‘necessity’; and to establish factual 

authority.(325) Zhou asserts that such instruments do not have to take the form of binding 

international treaties such as the FCTC in order to be effective, but their ability to support 

health regulation is strongest if they have 1) political visibility, 2) normative specificity, 3) 

scientific authority and international consensus, and 4) institutional support.(325)  

Zhou adds that the development of such robust instruments often entails the establishment of 

institutions, actors and processes that can be additionally supportive of TIA-related policy 

space. For instance, supporting states facing trade or investment-related constraints through 

“observation and monitoring, information sharing, providing capacity building and other 

support, assisting in internal coordination, issuing statements in support of members, or acting 

as third party interveners in cases.”(325 p186) The establishment of institutions, actors and 

processes associated with an international public health nutrition instrument could significantly 

bolster the influence of public health nutrition coalitions.  

Other contemporary commentary stresses that the strengthening of supportive regulatory 

frameworks should also involve making sure nutrition sits prominently in the international 

development discourse and metrics, framing nutrition policy in terms of health and social 

development rather than simply from a technical biomedical perspective, and treating food as 

more than an economic commodity.(214) Friel, Schram and Townsend (2020) point out that, 

at the same time as preserving policy space for regulating unhealthy foods and beverages, such 

frameworks should help reduce the barriers to trade for healthy and sustainable 

foodstuffs.(264)  

Capacity building for inter-sectoral collaboration in government  

My analysis identified power imbalances within governments, between trade and health 

portfolios and departments, as a critical internal mechanism through which TIAs and 

international economic policy objectives undermine food environment regulation. To this 

effect, investment in capacity building for public health actors to engage effectively with policy 

makers in trade and investment would pay dividends in terms of preserving nutrition policy 

space. This has been identified as a priority in other contemporary scholarship.(214,264,334) 

Thow and Nisbett (2019) recommend, for instance, that public health actors learn “to speak the 
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language of economic and legal practitioners so that they can advocate effectively on trade and 

economic policies.”(214 p717) 

8.3 Implications for future research 
There is a steadily growing body of research on the interaction between nutrition policy, policy 

space, and TIAs. My study complements this literature, and points to three methodological 

priorities for future research on nutrition policy space and TIAs. First is the importance of 

understanding the political economy of food, international trade, and foreign investment in 

policy change for regulating food environments. Second is the value of inter-disciplinary 

research. Third is the potential for systems-based methodologies to answer key questions. A 

number of knowledge gaps remain, including how to shift the balance of power in global health 

governance with respect to TIAs, identifying systems levers to disrupt feedback loops 

maintaining policy inertia, and how to shift interpretations of existing TIAs to preserve 

nutrition policy space.  

As my conceptual framework demonstrates, without examining the agency, structures and 

power dynamics underlying the nexus between trade, health and food, an analysis misses the 

root causes of policy space constraint. It is therefore crucial that future research on nutrition 

policy space adopt a political economy lens. This includes understanding the plurality of actors, 

their interests and ideas, the contests of power (both visible and invisible), the institutions 

(institutional processes and structures) that bind political behaviour(264), and the ideological 

content of TIAs. A growing body of literature highlights the need for research on 

trade/investment and nutrition (and health more generally) to understand and consider the 

underlying political economy and its contribution to policy inertia.(71,103–

105,146,215,264,309,310) 

In the process of carrying out this investigation, I observed first-hand the value of inter-

disciplinary research. Policy, legal, and public health disciplines all bring different insights to 

the table. However, as noted by Cullerton et al. (2018), “much of the public health advocacy 

literature and tools available for those wanting to improve their practice is based on research 

from one specific perspective of an issue. This approach deprives advocates of potential insight 

into the most effective levers for this complex and difficult process.”(143 p1) The method I 

developed based on scenario research brings together insights across disciplines at a more 

abstract level than most policy research, which is either located in a specific policy intervention 

or policy space, or a specific institution, rather than encompassing this range of variations. 
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Taking an inter-disciplinary perspective will enable future research to gather relevant insights 

across the diverse set of policy systems engaged in public health nutrition policy. 

The issue of policy inertia is central to this area of study. Here, systems-based methodologies 

have the potential to answer important questions about policy change, yet are largely missing 

from the literature. As noted by the Lancet Commission on Obesity (2019), understanding that 

the existing food system was built to maintain the status quo is critical to achieve any tangible 

change.(13) Moreover, nutrition policy does not operate in a vacuum, and is linked to several 

other policy systems. Future research should therefore seek to understand where and how to 

disrupt ‘feedback loops’ within the food environment policy subsystem and the health, food, 

and trade/investment policy systems at large.  

Several research gaps remain. Most of the literature on policy inertia in food environment 

regulation is theoretical and descriptive. It is very good at explaining policy change phenomena 

but is limited in its ability to create real change. It would be beneficial to have all of this theory 

channelled into more action-oriented research, particularly looking at how to action changes in 

trade policy in the real-world, including how to shift the balance of power in global health 

governance with respect to TIAs. Such inquiry could be undertaken, for example, by building 

a predictive (system dynamics) model of policy decision-making to evaluate the outcomes of 

different advocacy strategies, and identifying other systems levers to disrupt feedback loops 

maintaining policy inertia. Finally, a key remaining question for legal scholarship is how to 

shift interpretations of future and existing TIAs to preserve nutrition policy space.  

8.4 Contributions to theory, academic debate, and policy-relevant knowledge 

The research undertaken in this thesis contributes to the evolution of theory regarding 

governments’ policy space for regulating food environments and the potential constraints 

posed by international trade and investment agreements. It updates Fidler et al.’s theoretical 

framework on policy space constriction by TIAs, expanding the definition of ‘structural’ 

constriction of policy space to include shifts from public to private governance of international 

trade in goods and services, such that the economic and regulatory power of private sector 

actors is expanded. In addition, this thesis presents a new conceptual framework for 

understanding the competing systemic forces and pressures influencing nutrition policy space 

through TIA mechanisms within national policy subsystem contexts (Figure 8-1). This 

framework can be applied as a discussion tool to enable capacity building, for policy makers 
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in nutrition as well as in economic sectors, toward greater inter-sectoral collaboration and 

coherence in nutrition and international economic policy making. It can also serve as a baseline 

to guide future research examining strategies to recalibrate power within the international trade 

and investment regime for increased nutrition policy space. Alternatively, it may be useful as 

a template to guide policy space analysis for public health nutrition in a specific country 

context. 

This thesis adds significant new knowledge to this area of study. Most contemporary literature 

in this area focuses on single case-examples of nutrition policy interactions with TIAs, or a 

single policy area. Other broader studies are typically general overviews of the issues TIAs 

pose for nutrition policy space, but lack depth and detail. The realist review presented in 

Chapter 3 established the most comprehensive examination to date of empirical evidence on 

how TIA mechanisms influence nutrition policy space outcomes in different contexts, the 

results of which were articulated within an accessible C-M-O framework (Figure 3-3). The 

empirical collection of global expert perspectives through scenario interviews significantly 

added to the state of evidence gathered in the review, bringing the findings up-to-date with 

current developments in the trade and investment space. In particular, this study is the first to 

use vignettes of policy scenarios to explore the nuance of coherence/incoherence between 

nutrition policy and international economic policy with respect to variations in policy settings.  

My analyses clarify the ongoing debate within the field as to what extent TIAs contribute to 

policy inertia in food environment regulation. On the one hand, taking TIA content ‘as written’ 

and the history to date indicates that policy makers can write policy that is ‘fine.’ Those who 

believe this are adamant that the international trade and investment regime does not pose a 

problem for public health nutrition. On the other hand, power, ideological positions, and bias 

within TIAs and institutions introduce procedural and substantive constraints that are difficult 

to observe, but nevertheless real, influences on nutrition policymaking. This perspective 

indicates a need to critically assess and reform the way TIAs are negotiated and interpreted in 

order to preserve policy space for nutrition.  

Though it is not a legal analysis, this study is highly relevant to the needs of public health 

nutrition policymakers and governments who have an interest in regulating food environments 

but are concerned about potential conflicts with TIAs. On one hand, it provides 

recommendations for approaches to international economic policymaking that are more 

supportive of public health nutrition objectives of creating healthier food environments and 
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improving population dietary health. On the other, it provides suggestions for improving the 

robustness of food environment regulations, to have less friction with TIAs. My analysis 

highlights the need for strategic policy design, but also the interrogation and reorienting of 

power dynamics within government (i.e. between Ministries) with respect to interests, beliefs, 

and priorities, and within the institutions governing international trade and investment. This 

added knowledge has the potential to reduce policy inertia in the regulation of food 

environments globally.  

Finally, this research indicates priorities for future inquiry into strategies that will help preserve 

or increase policy space for food environment regulation with respect to international economic 

pressures.  

8.5 Strengths and limitations 

One major strength of this thesis was its inter-disciplinary approach. I drew data from public 

health, legal, and political science literature, and the experts interviewed spanned all of these 

disciplines as well. Each of these fields of scholarship brought a different perspective to my 

analysis. For instance, the public health discipline is grounded in concepts of health equity and 

‘doing the right thing’ but can be criticised for being idealistic or unrealistic, and policy inertia 

is a significant enduring challenge. A political economy lens introduced concepts of power and 

production, interests and belief systems that influence political behaviour. A legal perspective 

highlighted the importance of specific language used in international treaty text, and the 

normative debates around its interpretation. This thesis therefore offers a more balanced and 

holistic view of what is a complex policy problem.  

This thesis draws upon theory and expert knowledge to fill gaps in what we know about TIAs 

and policy space for public health nutrition. I have built upon the existing public health 

literature on this issue, which was overall very speculative, through empirical research with 

global experts. In particular, use of vignette interviews based on policy scenarios was a novel 

method of understanding the nuances in the intersection between TIAs and policy settings, 

whose adaptation from social psychology and business applications presents an innovative 

repurposing of an analytical tool with promising potential in the field of nutrition policy 

research.  

Finally, the underlying philosophy of critical realism and associated process of ‘retroduction’ 

in data analysis strengthened this study. By iteratively moving between theory development 
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and theory testing, with constant critique of my own interpretations, this allowed me to develop 

conclusions that are robust, policy-relevant, social-change oriented, applicable to different 

contexts, but fallible (i.e. open to change with new information). 

In terms of limitations, this thesis was restricted by what is a relatively nascent field and small 

pool of expert knowledge. Most participants and literature reviewed were most familiar with 

WTO agreements, and thus there was limited discussion of ‘new generation’ WTO+ 

agreements and their influence on nutrition policy space, including emerging areas of trade 

such as e-commerce. In addition, for some of the policy areas of focus (such as marketing 

restrictions) there are few global examples that can be studied empirically. This study is also 

limited as a relatively point-in-time analysis of opportunities and constraints for nutrition 

policy space in a constantly changing international trade and investment environment. Finally, 

I had no participation of food and beverage industry stakeholders, nor trade or investment 

policy makers (e.g. negotiators), as these proved too difficult to access. Therefore, the views 

expressed in my interviews are skewed toward a public health nutrition stakeholder 

perspective.  

8.6 Conclusions 

My analysis indicates that existing TIA rules, for the most part, are unlikely to pose 

‘substantive’ constraints to well-designed nutrition policies. Robust policy design, in this 

regard, includes strategically framed objectives and being informed by evidence, underpinned 

by nutrient profile models, and part of a comprehensive policy effort. TIAs are, however, more 

likely to pose constraints to public health nutrition policy insofar as they are used and 

interpreted by different actors, in what I have broadly referred to as ‘procedural’ constraints. 

These constraints may appear the form of justification regarding non-discrimination, necessity 

and intellectual property protections, harmonisation and international standards, transparency 

requirements, fair and equitable treatment, and regulatory coherence processes.  

This study highlighted the power imbalance within the food and beverage trade and investment 

system between public health nutrition actors and those interested in industry and economic 

growth, particularly regarding participation in TIA governance institutions and processes. This 

unequal distribution of power and resources in favour of the industry and economic growth 

coalition of stakeholders poses ‘structural’ constraints to nutrition policy space, in the form of 
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investor-state dispute settlement mechanisms, transparency requirements, regulatory 

coherence, and standards-setting processes. 

For governments wanting to institute food environment regulations, but concerned about 

potential TIA barriers, the lessons are: 1) be bold with well-designed policies, knowing that 

threats will be common but substantive challenges are unlikely; 2) use the multiple strategies 

outlined in this thesis to create a fairer balance of power for protecting and promoting 

nutritional health; and 3) work to reorient future TIAs to ensure that ‘common goods’ including 

public health nutrition is a central purpose of agreements, rather than marginalised 

‘exceptions.’
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