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Abstract 
This thesis argues that the potential of the Health and Safety at Work Act 

(HASWA) 2015 to improve workplace health and safety (WHS) in New 

Zealand has yet to be achieved.  

The Act increases the possible punishments for breaches of the duties within 

it, which may increase deterrence. However, duty-holders’ ability to comply 

may be limited by lack of knowledge, or resources, or both. Thus this thesis 

explores ways to improve regulatees’ know-how and capacity to comply. 

Research indicates that indirect worker representation through safety 

representatives and unions improves WHS. Under the new Act, safety 

representatives seemingly have more powers and responsibilities. However, 

the reality is that these powers are so limited that most workers in New 

Zealand will not be able participate meaningfully in WHS. This thesis thus 

suggests a worker representation model based on the Swedish model of 

‘roving inspectors’. If properly implemented, this new model may improve 

the capacity and ability of workers to comply. The obstacles to 

implementation are low unionisation rates and the fact that unions in New 

Zealand do not always have a tradition of organising workers. The use of 

‘safety collectives’ as an alternative to unions is thus suggested. Workers 

also have a unique understanding of work on the ‘sharp end’. 

Another significant change is that, under the Act, officers, such as 

company directors, must now exercise due diligence to ensure that their 

organisations comply with the duties in the HASWA. There is indeed 

research to indicate that officers are the key people in organisations to 

lead improvements in WHS. In spite of the significance of these changes, 

little emphasis is currently being placed on the regulation of the due 

diligence duties. Thus, this thesis seeks to uncover ways in which those 

duties can be better regulated and implemented so that officers’ ability 

to comply may be improved. A co-regulatory model is suggested 

between officers organised into ‘self-regulating associations’ and 

WorkSafe New Zealand. The use of re-
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integrative shaming within the regulatory framework might also be 

appropriate to regulate officers’ duties. 



 

 iv 

 

 

 

 

For B.



 

 v 

 

 

 Acknowledgements 
 

I would first like to thank my husband, Ash (aka B). Without his unwavering 
belief in me, I would never have made it to the end of my PhD.  
A big thank you to my dad, who is sadly no longer here. He had limited 
means, and sacrificed a great many things, including his own health, so that 
his daughter could get an education. In particular, he sent his daughter 
overseas, from the tiny island of Mauritius, to study abroad and get a better 
life. 
I would also like to extend my gratitude to my supervisors. Professor Julie 
Cassidy is an incredible mentor who is always on your side, and always 
provides invaluable feedback. Associate Professor Gehan Gunasekara 
offered ongoing support through thick and thin. I would also like to thank 
Professor Julia Tomlie from the Law Faculty for her feedback on Chapter 6 
of this thesis. 
My thanks also for the ongoing support of the previous Heads of Department, 
particularly to Professors Norman Wong and Tana Pistorius. 
There are many friends (too many to name them all) who have supported me 
throughout this journey. Thank you so much for being there.  
 

Always try once more, no matter how many times you have failed. 

Paramahansa Yogananda 

 

 



 

 vi 

Table of Contents 
 

Abstract ..................................................................................................... ii 

Acknowledgements ......................................................................................... v 

1. Introduction............................................................................................... 1 

1.1. Research Question ........................................................................ 1 

1.2. Background ................................................................................... 1 

1.2.1. The Introduction of the Health and Safety at Work Act 2015 .. 1 

1.3. Main Contributions of the Thesis ................................................. 5 

1.4. Outline of the Thesis ..................................................................... 6 

Chapter 2: Research Methodology............................................................ 6 

Chapter 3: Deterrence and the Health and Safety at Work Act 2015 ....... 7 

Chapter 4: Incoherence in the Health and Safety at Work Act: 

Limitations on the Right to Worker Representation ................................. 8 

Chapter 5 : Normative Coherence and the Due Diligence Duties ............ 9 

Chapter 6: A Coherent Interpretation of the Due Diligence Duties ........ 10 

Chapter 7: An Application of The Positive Dimension of the Coherence 

Theory to the Due Diligence Duties of Officers ..................................... 10 

Chapter 8 : How to Regulate the Due Diligence Duties: A Suggestion . 11 

Chapter 9: Conclusion............................................................................. 12 

1.5. Publications ................................................................................. 12 

2. Research Methodology ............................................................................ 14 

2.1. Research Question ....................................................................... 14 

2.3. The Doctrinal Method .................................................................. 15 

2.4. The Normative Research Method in Law .................................... 16 

2.5. Brief Analysis of Sheehy’s and Feaver’s Coherence Theory ...... 19 

2.6. Data Analysis ................................................................................... 41 

2.7. Test Suites ........................................................................................ 44 



 

 vii 

2.8. Conclusion ........................................................................................ 44 

3. Deterrence and The Health and Safety at Work Act 2015 ...................... 46 

3.1. Introduction ...................................................................................... 46 

3.2. Theoretical Background ................................................................... 47 

3.2.1. Deterrence Theory ..................................................................... 47 

3.2.2. The Deterrence of Companies ................................................. 50 

3.3. New Offences and Increased Penalties under the Health and 

Safety at Work Act 2015 ......................................................................... 51 

3.3.1. The Rationale for Imposing Criminal Liability on Duty-Holders

 ............................................................................................................. 53 

3.3.2. Do Increased Penalties lead to an Increase in Deterrence? ..... 54 

3.4. Duty-Holders under the Health and Safety at Work Act 2015 and 

their Corresponding Duties ...................................................................... 56 

3.4.1. PCBUs and the Changing Nature of Work ................................ 56 

3.4.2. Confusion Reigns .................................................................... 59 

3.4.3. The Duties of PCBUs under the Health and Safety at Work Act 

2015 60 

3.4.4. Qualification of the Primary Duty of Care .............................. 61 

3.4.5. The Reasonably Practicable Test in the Health and Safety at 

Work Act 2015 Contrasted with the All Practicable Steps Test in the 

Health and Safety in Employment Act 1992 ....................................... 62 

3.4.6. Codes of Practice ..................................................................... 72 

3.4.7. The Primary Duty of Care to Other Persons............................ 75 

3.4.8. The Costs of Compliance ........................................................ 76 

3.5. Other Duty-Holders and their Duties........................................... 81 

3.5.1. Workers ................................................................................... 81 

3.5.2. Other persons ........................................................................... 82 

3.5.3. Principals ................................................................................. 82 

3.6. The Enforcement of the Health and Safety at Work Act 2015. ... 84 

3.6.1. The Approach of the Courts .................................................... 84 

3.6.2. Tension with reparations ......................................................... 84 



 

 viii 

3.6.3. When Pecuniosity is a Factor: The de Spa decision and the 

Sentencing Act 2002 ........................................................................... 85 

3.6.4. Certainty of the Enforcement .................................................. 91 

3.6.5. The Decision to Prosecute ...................................................... 92 

3.6.6. Worker Participation and Representation ............................... 93 

3.7. Improving Deterrence ................................................................. 94 

3.8. Conclusion .................................................................................. 96 

4. Incoherence in the Health and Safety at Work Act 2015 : Limitations on 

the Right to Worker Representation ............................................................ 98 

4.1. Introduction ............................................................................. 98 

4.2. Regulation Design: Normative and Positive Dimensions ..... 106 

4.3. Characterisation of the Organising Problem of Worker 

Consultation ...................................................................................... 111 

4.4. Improper Characterisation of the Organising Problem by 

Parliament ......................................................................................... 121 

4.5. Consequences of the Incoherence ......................................... 125 

4.6. Substantive Rules to Reflect the Policy Objectives of 

Achieving Effective Worker Representation in New Zealand ......... 136 

4.7. Hurdles to Implementation ................................................... 141 

4.8. Conclusion ............................................................................ 149 

5. An Application of The Normative Dimension of Coherence Theory to the 

Due Diligence Duties of Officers .............................................................. 151 

5.1. Introduction ............................................................................... 151 

5.2. Background ............................................................................... 152 

5.3. The Organising Problem ........................................................... 156 

5.3.1. The Link Between Leadership and WHS ............................. 156 

5.3.2. Leadership Style and WHS ................................................... 158 

5.3.3. Flat Hierarchies and Safety ................................................... 160 

5.3.4. Leadership and the Safety of Contractors and Sub-Contractors

 162 

5.4. The Root Cause of the Organising Problem ............................. 164 



 

 ix 

5.4.1. Why the Focus on Safety Culture? ........................................ 165 

5.4.2. Defining Safety Culture ......................................................... 166 

5.4.3. Measuring Safety Culture or Climate .................................... 169 

5.4.4. A Reporting and Informed Culture and a Just Culture .......... 170 

5.4.5. Safety Culture in New Zealand ............................................. 172 

5.4.6. Changing Workplace Health and Safety Culture .................. 176 

5.5. Are the Due Diligence Duties Coherent With the Organising 

Problem? ................................................................................................ 180 

5.6. Conclusion ................................................................................. 182 

6. The Due Diligence Duties in the Health and Safety at Work Act 2015

 ............................................................................................................... 183 

6.1. Introduction ............................................................................... 183 

6.2. The Due Diligence Duties ......................................................... 183 

6.3. The Six Elements of the Due Diligence Duties ......................... 186 

6.4. The Definition of ‘Officer’ in the Health and Safety at Work Act 

2015 195 

6.5. Offences in the Health and Safety At Work Act 2015 .............. 199 

6.5.1. Section 49 of the Health and Safety at Work Act 2015......... 200 

6.5.2. Section 48 of the Health and Safety at Work Act 2015......... 201 

6.5.3. Section 47 of the Health and Safety at Work Act 2015......... 208 

6.6. Conclusion ................................................................................. 212 

7. An Application of the Positive Dimension of Coherence Theory to the 

Due Diligence Duties of Officers............................................................... 213 

7.1. Introduction .................................................................................... 213 

7.2.  The Structural Level ...................................................................... 215 

7.2.1. The Control Component .......................................................... 215 

7.2.2. The Accountability Component .............................................. 250 

7.3. The Governance Level.................................................................... 259 

7.3.1. The Substantive Component (Governing the Regulatee) ........ 259 



 

 x 

7.3.2. The Powers and Functions Component (Empowering the 

Regulator) ......................................................................................... 261 

7.4. The Operational Level .............................................................. 261 

7.5. Conclusion ................................................................................ 262 

8. Co-Regulation of the Due Diligence Duties: A Suggestion .................. 263 

8.1. Introduction .................................................................................... 263 

8.2. The Deterrence of Officers ............................................................ 264 

8.3. Co-Regulation at the Base of the Regulatory Pyramid .................. 269 

8.3.1. Application to the New Zealand Context................................ 274 

8.3.2. Persuasion through Reputation and Peer Pressure .................. 280 

8.4.  Conclusion .................................................................................... 290 

9. Conclusion ............................................................................................ 292 

10. Bibliography ....................................................................................... 297 

10.1.  Cases ........................................................................................... 297 

10.1.1. New Zealand ......................................................................... 297 

10.1.2. Australia ................................................................................ 299 

10.1.3 United Kingdom..................................................................... 300 

10.2. Legislation.................................................................................... 301 

10.2.1. New Zealand ......................................................................... 301 

10.2.2. Australia ................................................................................ 302 

10.2.3. United Kingdom.................................................................... 302 

10.2.4 Sweden ................................................................................... 302 

10.3 Books and Chapters in Books ....................................................... 302 

10.4 Journal Articles ............................................................................. 308 

10.5 Parliamentary and Government Material ...................................... 321 

10.6 Reports .......................................................................................... 322 



Chapter 1 

 1 

 

1. Introduction 
 

1.1. Research Question 

The full potential of the Health and Safety at Work Act (HASWA) 2015 has 

not yet been explored nor implemented. Thus, the research question that this 

thesis seeks to answer is:  

How can the interpretation and implementation of the HASWA be 

enhanced to achieve the intended objective of improving 

workplace health and safety in New Zealand? 

Realising the true potential of the HASWA 2015 will rely on a proper 

interpretation and implementation of the duties in the Act. The key to 

unlocking the HASWA’s potential to transform WHS in New Zealand may 

lie in focusing on improving workplace representation and the regulation of 

the due diligence duties. 

1.2. Background  

1.2.1.  The Introduction of the Health and Safety at Work Act 2015 

On the 19th of November 2010, 29 men died during an explosion at the Pike 

River Mine, New Zealand.1 This accident re-traumatised the nation as 

memories of previous mining disasters resurfaced.2 Subsequent to the Pike 

River Mine explosion, the Government set up a Royal Commission of 

Inquiry to investigate the accident. The Inquiry revealed a litany of 

shortcomings, both in the legislation and in the regulatory framework, that 

were supposed to ensure the safety of the miners who died.3  

Indeed, one particular study4 found that New Zealand had a workplace 

fatality rate of 4.9 per 100,000 workers compared with Australia at 3.8 

 
1 Royal Commission on the Pike River Coal Mine Tragedy (2012) Vol 1, at 14.  
2 At 3. 
3 At 29-35. 
4 See Nancy Stout et al “Comparison of Work-Related Fatality Surveillance in the USA and 
Australia” (1990) 13 Journal of Occupational Accidents 195, 196. Any statistical evidence 
that is looked at must be viewed through cautionary lenses. The method of collecting data 
and categorising industrial accidents varies from jurisdiction to jurisdiction, making direct 
comparisons difficult. State agencies miss some of the data on workplace accidents when 
collecting statistics.  
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fatalities per 100,000 workers and the United States at 3.2 fatalities per 

100,000 workers.5 The Ministry of Business, Innovation and Employment 

(MBIE) observed that New Zealand had twice the workplace accident rate of 

Australia and six times that of the United Kingdom (UK).6  

The Minister of Labour then set up the Independent Taskforce on Workplace 

Health and Safety in June 2012 to “research and critically evaluate the WHS 

system in New Zealand and to recommend practical strategies to achieve a 

25 percent reduction in the rate of workplace fatalities and serious injuries by 

2020”.7 The Taskforce’s recommendations led to the enactment of the 

HASWA and to the establishment of a new WHS regulator - WorkSafe New 

Zealand.8  

Among the problems identified by the Taskforce were:9 

• sanctions for those who break the law “intentionally or through 

neglect” were not adequate. 

• Worker engagement with WHS was “generally ineffective and often 

virtually absent”. 

• There was very little WHS leadership shown by employers. 

• There were serious issues of lack of capacity and ability to comply 

among duty-holders. 

• Incentives to encourage compliance with WHS laws were lacking. 

• New Zealand has a “risk tolerant” culture and both workers and 

employers are generally sceptical about WHS. 

• Small and medium enterprises faces particular problems in terms of 

resources, lack of support and external advice, and a system fit for 

their needs. 

 
5 See AM Feyer et al “Comparison of work-related fatal injuries in the United States, 
Australia, and New Zealand: method and overall findings” (2001) 7 Injury Prevention 22. 
The study covered the period from 1985 to 1994. 
6 Department of Labour “Safer Workplaces Consultation Document” (2012), 2. 
7 The Report of the Independent Taskforce on Workplace Health and Safety (April 2013), at 
6. From now on referred to as the “Taskforce Report”. The recommendations of the 
Taskforce are discussed in more detail throughout the thesis. 
8 WorkSafe New Zealand Act 2013. For a brief discussion of WorkSafe’s role, see Nadia 
Dabee (2014) New Zealand Law Journal “WorkSafe” (2) 50-55. 
9 The Report of the Independent Taskforce on Workplace Health and Safety: Executive 
Report (April 2013), at 11-12. From now on referred to as the “Taskforce Executive Report”. 
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Unsurprisingly, the Taskforce recommended that:10 

• The law be clarified to better hold to account those who break the 

law, 

• leaders in organisations demonstrate WHS leadership and be “held to 

account”,  

• education and research were the keys to improve WHS capacity and 

capabilities,  

• genuine worker participation could be achieved by involving unions 

and offering opportunities for training of workers, 

• incentives (such as ACC levy discounts) and deterrents (legal 

penalties) be used to improve WHS, 

• SMEs should have accessible and tailored advice to enhance WHS, 

and finally 

• a change in New Zealand’s risk tolerant culture. 

Subsequently, Parliament passed the HASWA which came into force on the 

4th of April 2016,11 and aims to provide a “balanced framework to secure the 

health and safety of workers and workplaces”.12 The HASWA imposes a 

primary duty of care on PCBUs (persons conducting a business or 

undertaking) to ensure, as far as is reasonably practicable, the health and 

safety of workers.13 Persons who control workplaces,14 mange or control 

fixtures, fittings and plants;15 who design manufacture, import or supply 

plant, substances or structures;16 and those who install, construct, or 

commission plant and structures also have duties under the HASWA.17 

The HASWA also includes a worker representation regime to ensure workers 

are given a meaningful voice in WHS matters. Officers of PCBUs (e.g., 

 
10 At 14-18. 
11 HASWA, s 2.  
12 Section 3(1). 
13 Section 36. 
14 Section 37. 
15 Section 38. 
16 Sections 39-42. 
17 Section 43. 
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company directors) are now personally liable to ensure that the PCBU 

complies with its duties. 

The objective of this research is to assess whether the new Act has achieved 

its full potential to improve WHS in New Zealand. As this thesis will show, 

through the application of the coherence theory.18 The HASWA and 

regulatory framework remain woefully inadequate to achieve the objectives 

outlined by the Independent Taskforce.  

The coherence theory requires an alignment of the ‘normative dimension’ 

with the ‘positive dimension’.19 In short, the values (the normative 

dimension)  that underpin legal rules need to be carefully aligned to the 

substantive rules and regulatory framework (the positive dimension). The 

norms that a society embraces can derive from popular belief, or preferably, 

as this thesis argues, by reference to research and evidence.20 

The analysis in this thesis reveals that, while increased penalties can improve 

WHS, relying on deterrence alone will not address the issues of the lack of 

ability and capacity to comply.21 The new regulatory regime appears to still 

mostly focus on the compliance of PCBUs (persons conducting a business or 

undertaking), with still a lot work remaining to be done to increase all duty-

holders’ ability to comply. 

There is empirical evidence to suggest that indirect worker representation 

leads to improved safety outcomes.22 Indirect worker representation in New 

Zealand is still problematic, particularly for PCBUs with less than 20 

workers. It is possible that this ‘incoherent’ legislation is the result of political 

pressures, This thesis suggests the adaptation of the Swedish model of  

“roving safety representatives” to help workers in smaller PCBUs by 

educating them about compliance, as well as helping to provide these 

workers with a meaningful voice. The challenges of low unionisation rates 

 
18 See Chapter 2, section 2.5. 
19 Ibid. 
20 See Chapter 2, section 2.5.6. 
21 See Chapter 3 of this thesis. 
22 See for example David Walters and Theo Nichols Worker Representation and Workplace 
Health and Safety (Palgrave Macmillan, New York, United States, 2007). 
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are discussed in Chapter 3, and an alternative of ‘safety collectives’ is 

suggested. 

The evidence presented in Chapter 5 suggests that the focus of the regulatory 

should be on officers, not on PCBUs. Moreover, a significant gap exists in 

the regulation of officers’ due diligence duties23 in New Zealand. The current 

focus of the regulator, Worksafe, on PCBUs is also a possible consequence 

of the misalignment between the ‘normative dimension’ and the ‘positive 

dimension’. 

The use of self-regulating associations (SRAs)24 as an opportunity for 

officers to come together  and learn from each other and make us of an 

internal regulator who would both help educate officers with compliance and  

have some enforcement powers.25 Chapter 8 suggests how ‘re-integrative 

shaming’ might be used to motivate officers to comply. These SRAs would 

moreover enter into a co-regulatory arrangement with Worksafe.  

As an incentive to regulate themselves effectively, these SRAs would be free 

from Worksafe intervention as long as they ‘played ball’, but escalation to 

Worksafe would occur if an officer was ‘recalcitrant’ or a serious accident 

occurred.26 

The suggested reform to strengthen worker representation through the use of 

RSRs and ‘safety collectives’, as well as the use of SRAs and a co-regulatory 

mechanism for officers are complementary. Officers can better discharge 

their due diligence duties if they consult effectively with workers.  

Significant implementation challenges remain. The limitations are discussed 

in Chapter 9 of the thesis. 

1.3.Main Contributions of the Thesis 

The three main contributions made by this thesis are: 

1. Providing clarity on the new definitions of some of the duty-

holders and their respective duties under the HASWA; 

 
23 See Chapter 6 of this thesis. 
24 See Chapter 7 of this thesis. 
25 Ibid. 
26 See Chapter 8 of this thesis. 
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2. Suggesting a model to improve worker representation in New 

Zealand; 

3. Suggesting an improved co-regulatory framework for the due 

diligence duties that might in turn improve WHS in New Zealand. 

1.4. Outline of the Thesis 

This thesis resulted in the publication of six peer-reviewed articles. These are 

incorporated into the thesis as outlined below. The literature review is placed 

in context within each chapter. For example, Chapter 3, which is on 

deterrence, examines some of the relevant literature on deterrence.  

Chapter 2: Research Methodology 

This chapter describes the research methodology used for this research. The 

main legal research method is the doctrinal method, which can help to 

uncover legal principles. Legal research is also ‘normative’ in that laws 

contain messages to duty-holders on how they should behave.  

In order to uncover the normative aspect of the HASWA, the research was 

framed within ‘coherence theory’ framework proposed by Benedict Sheehy 

and Donald Feaver.27 This thesis is not a thesis about coherence, although 

‘coherence’ is a core value in a legal system.28 Rather, the application of the 

theory was a means to an end, the ultimate objective being to analyse the 

HASWA to uncover its potential.  

In order to properly apply the theory, however, its strengths and weaknesses 

must be understood. Thus, Chapter 2 seeks to provide a brief critical analysis 

of the coherence theoretical framework. In particular, how a legal scholar 

may make use of research outside the legal field of study to inform the legal 

debate was examined.  

 
27 Benedict Sheehy and Donald Feaver (2015) “Designing Effective Regulations: A 
Normative Theory” 38(1) University of New South Wales Law Journal 392. Donald Feaver 
and Benedict Sheehy “Designing Effective Regulation: A Positive Theory” (2015) 38(1) 
University of New South Wales Law Journal 961. 
28 See Joseph Raz “The Relevance of Coherence” Boston University Law Review (1992) 
72(2) 273. 
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Chapter 2 also refers to some of the limitations of using statistical data, as 

used in this research. The use of ‘test suites’29 as a legal ‘thought experiment’ 

to test out how suggested reforms may work out in practice is also explained.  

Chapter 3: Deterrence and the Health and Safety at Work Act 2015 

The HASWA imposes higher fines than the previous Health and Safety in 

Employment Act (HASEA) 1992. Moreover, prison sentences are now 

possible for PCBUs that are not companies or partnerships.30 Thus, Chapter 

3 examines whether the deterrence of PCBUs will increase significantly 

under the HASWA. The new law also appears to impose higher obligations 

on a greater number of duty-holders.31 However, in reality, the standard of 

care on employers remains mostly unchanged, as do the enforcement 

mechanisms.  

Another threat, in addition to increased fines, that may induce compliance 

through deterrence, is the threat of increased Accident Compensation 

Corporation (ACC) levies. A PCBU that has increased claims may face an 

increase in levy, a process called ‘experience rating’.32 The evidence shows 

that experience rating may lead to some perverse outcomes such as 

discouraging workers from making workplace accident claims.33 Moreover, 

small businesses, which make up 97 percent of New Zealand’s economy34 

and which usually face more hazardous work environments,35 are not 

experience-rated. 

PCBUs’ ability to comply may also be hindered by lack of capacity and 

capability. Low inspection rates may mean that inspectors may not be able to 

detect the majority of breaches and may fail to deliver on the educative 

function of inspectors. The chapter concludes there may be some 

enhancement in deterrence. Further increasing deterrence may have some 

 
29 Eugene Volokh Academic Legal Writing: Law Review Articles, Student Notes, Seminar 
Papers, and Getting on the Law Review (New York Foundation Press, New York, 2005). 
30 HASWA, s 47. 
31 For example, officers now have to exercise due diligence to ensure that the PCBU 
complies. HASWA, s 44. 
32 Accident Compensation Act (Experience Rating) Regulations 2016, Reg 6. 
33 See Chapter 3 of this thesis, section 3.4.8.  
34 Ministry of Business, Innovation and Employment Small Businesses in New Zealand Fact 
Sheet (May 2016). 
35 See for example Ole H. Sorensen et al “Working in Small Enterprises – Is there a Special 
Risk?” (2007) 45 (10) Safety Science 1044.  
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socially unacceptable costs such as the perception of having overly draconian 

punishment. 

Chapter 4: Incoherence in the Health and Safety at Work Act: 

Limitations on the Right to Worker Representation 

Chapter 3 concluded that deterrence may improve compliance to a certain 

extent. However, smaller businesses may face significant issues in terms of 

know-how and capacity. How then can the current regulatory regime be 

structured to improve know-how and capacity for smaller businesses? Part of 

the solution may be to improve worker participation in these businesses. 

The HASWA aims to improve WHS by, amongst other things, improving 

indirect worker participation. However, smaller businesses in non-high-risk 

industries are exempt from having mandatory direct worker participation 

systems.36 This exemption stems from the belief that indirect representation 

creates an insurmountable burden on small businesses and hands over too 

much power to workers.37 On the contrary, indirect representation is vital for 

smaller businesses and, as a consequence, an alternative method of indirect 

participation suitable for small businesses is required.  

Chapter 4 makes some practical suggestions to help improve indirect worker 

representation in smaller businesses through the implementation of regional 

safety representatives (RSRs). In Sweden, the implementation of RSRs relies 

on good union structures.38 However, unionisation rates are low and unions 

in New Zealand have not traditionally dealt with WHS matters. Moreover, 

New Zealand unions do not have a strong tradition of organising workers.39 

Therefore, to enable the work of RSRs, the use of ‘safety collectives’ as an 

alternative to unions is suggested. 

 
36 HASWA, s 62 (4). 
37 See for example: New Zealand Kindergartens, Submission to the Transport and Industrial 
Relations Committee, 9 April 2014, 3; Habitat for Humanity Greater Auckland Ltd, 
Submission to the Transport and Industrial Relations Committee, 17 April 2014, [18]; 
Salvation Army, Submission to the Transport and Industrial Relations Committee, 8 May 
2014, 6. 
38 Kaj Frick and David Walters “Worker Representation on Health and Safety in Small 
Enterprises: Lessons from a Swedish Approach” (1998) International Labour Review 367, 
at 369. 
39 Michael Barry and Pat Walsh “State Intervention and Trade Unions in New Zealand” 
(2007) 31(4) Labor Studies Journal 55. See also Chapter 4, section 4.3.2.  
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Chapter 5 : Normative Coherence and the Due Diligence Duties 

This chapter focusses on uncovering the ‘organising problem’ in relation to 

the due diligence duties of officers.  

A particular challenge in writing this chapter was the absence of direct 

empirical evidence linking the imposition of the due diligence duties to any 

change in safety outcomes for PCBUs in New Zealand. There is indirect 

evidence to show that the imposition of due diligence duties on officers may 

lead to increased compliance by the PCBU and thus improved WHS,40 and 

this research41 also indicates that when senior management (directors and 

other officers) focus on implementing measures to improve WHS, it is 

possible for the whole organisation to shift its ‘safety culture’ and improve 

WHS.42  

Indeed, the Report of the Independent Taskforce on Workplace Health and 

Safety suggested that the imposition of the due diligence duties would 

improve safety culture.43 The term ‘safety culture’ is itself subject to debate, 

some of which is briefly referred to in Chapter 5.44 Workplace safety culture 

is usually summarised as ‘the way we do things around here’.45 There are also 

numerous ways of measuring safety culture, from surveys to in-depth 

anthropological studies.46 Given the diversity of definitions and measurement 

methods, it may be impractical for the regulator to regulate WHS culture. 

What then should be the focus of the regulator? 

A major hurdle appears to be officers’ lack of know-how on how to comply.47 

Providing some clarity on the scope of the due diligence duties may help 

officers identify what actions they need to take. That clarity is provided in 

Chapter 6. Improving the regulatory structure by focussing on clarifying 

 
40 See Chapter 5 of this thesis. 
41 See for example E. Kevin Kelloway, Karina Nielsen and Jeniffer K. Dimoff (eds)  How 
Leadership Behaviours Impact Organizational Safety and Well-Being (John Wiley and Sons 
Ltd, 2017). (An important limitation is that these studies only show trends and correlations, 
not all factors possible factors that affect WHS were uncovered in these studies). 
42 Ibid, at section 5.4. 
43 Taskforce Report, n 7 above, at [105]-[106], [108]. 
44 Ibid. 
45 Ibid. 
46 See Chapter 5 of this thesis, section 5.4. 
47 Ibid. 
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performance standards and know-how, as discussed in Chapters 7 and 8, may 

also help officers improve their ability to comply. 

Chapter 6: A Coherent Interpretation of the Due Diligence Duties 

Officers must to be able to fulfil their obligations and discharge their due 

diligence duties in a way that would improve WHS. Therefore, some 

guidance is needed as to what the due diligence duties actually mean in 

practice. 

To date, there have been no prosecutions of officers for a breach of the due 

diligence duties. However, there is some Australian jurisprudence that may 

be helpful in the interpretation of the due diligence duties.48 The Australian 

jurisprudence is itself limited.49 The research on how senior management 

should behave in order to improve WHS may also be useful to aid the 

interpretation of the due diligence duties. Thus, this chapter suggests a 

possible scope for the due diligence duties and what may be required of 

officers. 

Chapter 7: An Application of The Positive Dimension of the Coherence 

Theory to the Due Diligence Duties of Officers 

Given the evidence to suggest that officers have a key role to play in 

improving WHS, it seems logical to focus compliance activities on 

improving officers’ ability to comply with the due diligence duties. 

The aim of this chapter is to survey some of the possible regulatory 

arrangements that might best suit the regulation of the due diligence duties. 

One of the cornerstones of WHS regulation in New Zealand is ‘responsive 

regulation’.50 Under that model, most of the regulatory activity is meant to 

occur at the base of the ‘regulatory pyramid’, where the aim of the regulator 

is to help the regulatee achieve compliance.  

 
48 For example. See Chapter 6 of this thesis for more examples. 
49 At [234]. 
50 WorkSafe New Zealand Enforcement Policy (April 2016), at [2.4]. SafeWork Australia 
National Compliance and Enforcement Policy (September 2011), at 6. WorkSafe New 
Zealand Enforcement Policy April 2016), at 6. See also Steve Tombs and David Whyte 
(2013) “Transcending the Deregulation Debate? Regulation, Risk and the Health and Safety 
Law in the UK” (2013) 7 Regulation and Governance 61, at 66. The authors argue that WHS 
regulators have adopted responsive regulation. 
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As noted earlier, a key problem is a lack of capacity, both for the regulator 

and for regulatees. A ‘co-regulatory’ model that helps build both ability and 

capacity may thus be a possible solution to improve compliance at the ‘base’ 

of the pyramid. The problem of ‘escalation up the pyramid’ that is a particular 

problem with responsive regulation may not be eliminated completely, even 

under a co-regulatory arrangement.  

Another cornerstone of the regulation of WHS in New Zealand is ‘risk-based’ 

regulation.51 One problem with risk-based regulation is that this type of 

regulation can become static when emerging risks fail to be recognised.52 The 

use of Safety-II principles is suggested to overcome this problem.53 Safety-II 

is a set of safety principles that help identify emerging risks and help 

organisations, or indeed possibly entire industries, become more ‘resilient’ 

to unexpected changes.54 

Chapter 8 : How to Regulate the Due Diligence Duties: A Suggestion 

This chapter hones in on a possible co-regulatory model for regulating the 

due diligence duties. Industries would form ‘self-regulated associations’ 

(SRAs)55 and those associations would work with the regulator to develop 

compliance methods for both PCBUs and officers. It is possible that by 

focussing on officers of PCBUs, and on their personal liabilities under the 

HASWA, significant changes to WHS within particular industries might be 

achieved. Internal inspectors could also inspect workplaces within their 

industry as well as learn and disseminate best practice from leading PCBUs. 

As white-collar workers appear to be more susceptible to shaming than 

ordinary criminals,56 a suggestion to use re-integrative shaming57 as a 

compliance mechanism is also described here. There is evidence to suggest 

that a good way to improve compliance may be for officers to meet up 

 
51 WorkSafe “Enforcement: Regulatory Function Policy” (August 2017), at 5. 
52 Julia Black “The Emergence of Risk-Based Regulation and the New Public Risk 
Management in the United Kingdom” (2005) Public Law 510, at 519. 
53 See Chapter 6 of this thesis, section 6.2. 
54 See generally Hollnagel Safety-II in Practice: Developing the Resilience Potentials (2018, 
Routledge, Oxford, New York). 
55 For example, Master Painters New Zealand, Master Electricians, Insulation Association 
of New Zealand. 
56 John Braithwaite “White Collar Crime” (1985) Annual Review of Sociology 1. 
57 John Braithwaite Crime, Shame and Reintegration, (Cambridge University Press, United 
Kingdom, United States of America, Australia, 1989. 
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regularly and confess their shortcomings, followed by a reacceptance into the 

group.58 

This co-regulatory model, in conjunction with better worker representation, 

may help the HASWA realise its potential to improve WHS significantly in 

New Zealand.  

Chapter 9: Conclusion  

Chapter 9 summarises the main findings of this thesis.  

While deterrence may increase under the new HASWA, there remain gaps in 

the regulation of the Act. In particular, the exceptions to the right to indirect 

worker representation may mean that the full potential of the Act to improve 

WHS is not realised. The use of RSRs is suggested to overcome that lacuna. 

 An important change that has great potential to improve WHS in New 

Zealand is the introduction of due diligence duties of officers. The use of 

SRAs and re-integrative shaming mechanisms is suggested to fill the 

compliance gap.  

An examination of the duties in the HASWA shows that the Act indeed has 

the potential to improve WHS in New Zealand. However, unless the 

exception to indirect worker representation is repealed and significant 

changes are made to the regulation of the Act (both for workers and for 

officers), the HASWA is unlikely to reach its full potential to improve WHS 

The limitations of this thesis and implementation challenges are also 

discussed here. 

1.5. Publications  

1. Nadia Dabee (2014) (2) “WorkSafe”  New Zealand Law Journal 50-

52.59 

2.  A version of Chapter 3 was first published in the Victoria University 

Law Review Nadia Dabee : (2016) 47(4) “The Health and Safety at 

Work Act : The Myth of Increased Deterrence” 585-616. 

 
58 See for example, Joseph V. Rees Hostages of Each Other : The Transformation of Nuclear 
Safety since Three Mile Island (The University of Chicago Press, USA, Kindle Editions, 
1994). Three Mile Island (TMI) was the worst nuclear disaster in the USA, at loc 61. 
59 Not peer reviewed. 
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3. Part of an article published in the New Zealand Journal of 

Employment Relations Law appears in Chapter 3: Nadia Dabee 

(2017) 42 (1) “A New Paradigm for Occupational Health and Safety: 

It is Time to Abandon Experience-Rating Once and For All?” 72-95. 

4. Nadia Dabee “The New Perils of Being Unsafe” (2017) 43 (1) New 

Zealand Journal of Employment Relations 99-105. This case note is 

referred to in the post-script to Chapter 3. 

5. A version of Chapter 4 was first published in the New Zealand 

Universities Law Review: Nadia Dabee (2018) 28(1), “Incoherence in 

the Health and Safety at Work Act: Limitations on the Right to 

Worker Representation” 102-136. 

6. A version of Chapter 6 was accepted for publication in the New 

Zealand Universities Law Review (Dec 2020): Nadia Dabee “The 

Due Diligence Duties in the Health and Safety at Work Act 2015”. 

7. An abridged version of Chapter 7 was accepted for publication in the 

Victoria University of Wellington Law Review : Nadia Dabee (2020) 

51 (3) “How to Regulate the Due Diligence Duties of Officers in the 

Health and Safety at Work Act 2015” 379-411.
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2. Research Methodology 
 

The methodology of legal research requires a critical discussion of the 

various techniques, or methods, that researchers use to enhance their 

knowledge of the law, or to test a particular hypothesis, or to answer a 

particular research question.1 This chapter explains how the doctrinal method 

and the ‘coherence theory’ were applied to answer the research question. The 

use of secondary data in this thesis is also explained. This thesis used ‘test 

suites’ as a ‘thought experiment’ to verify the feasibility the suggested legal 

and regulatory reforms made in this thesis. How the thesis made use of  ‘test 

suites’ is explained in this chapter as well.  

2.1. Research Question 

The research question that this thesis attempts to answer is: 

How can the interpretation and implementation of the HASWA 

2015 be enhanced to achieve the intended objective of improving 

workplace health and safety in New Zealand? 

The question is ‘normative’ because it requires an evaluation of the “legal 

state of affairs” and a discussion of the legal and regulatory reforms that 

might be necessary to improve WHS if the current regime is not adequate.2 

The research question guided the methodology used in this thesis. The first 

step was to apply the doctrinal approach to enunciate the WHS laws and their 

underlying purpose.3 Next, this thesis applied “normative standards” to judge 

how effective the designs of the legal and regulatory frameworks are likely 

to be in improving WHS.4 The ‘coherence theory’ of  Donald Feaver and 

Benedict Sheehy was used as a standard to determine whether the legal rules 

and the regulatory frameworks are adequate to improve WHS.5 Coherence 

theory has merits and limitations, as discussed in section 2.5.4 below. 

 
1 Dawn Watkins and Mandy Burton (eds) Research Methods in Law (Routledge, United 
Kingdom and, New York, United States of America, 2013), 2.  
2 At 7. 
3 See Chapters 3, 4 and 6 of this thesis for interpretative research on the HASWA. 
4 Watkins and Burton, n 1 above, at 7.  
5 See Chapters 4, 5, 6, and 7 of this thesis. 
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After the assessment of the HASWA, this thesis uses regulatory theory to 

inform possible improvements to the current WHS regulatory structure.6 

2.3. The Doctrinal Method 

The core research method in law is the “doctrinal approach”.7 This approach 

requires the scholar to critically examine what they have determined to be 

the “essential features” of both legislation and case law,8 and to then combine 

these feature into a complete statement of the law on a particular issue.9  

The doctrinal method is also the accepted starting point for a legal research 

project, as the researcher must first understand the content of the law before 

critiquing its origins and analysing its impact on society.10 Some view the 

doctrinal method as being ‘positive’, in the sense that the method only serves 

to explain what law is.11 Others see the doctrinal method as both ‘positive’ 

and ‘normative’, because laws are always based on principles and standards 

that are meant to guide the behaviour of society’s members.12  

The truth, at least for WHS laws, is probably somewhere in between. WHS 

laws have been designed by reference to the existing research on how to 

improve WHS.13 Thus articulating the WHS laws requires both an 

enunciation of the laws themselves and an explanation of the rationale behind 

the laws.  

In order to formulate the legal principles that govern WHS in New Zealand, 

this thesis refers to both New Zealand and Australian jurisprudence. The 

HASWA is based on the Australian Model Workplace Health and Safety Act 

 
6 See Chapter 7 for a more in-depth discussion of the some of the regulatory theories applied 
in Chapter 8. 
7 Terry Hutchinson “Doctrinal Research: Researching the Jury”, in Dawn Watkins and 
Mandy Burton Research Methods in Law (Routledge, United Kingdom and, New York, 
United States of America, 2013),9. 
8 At 9. 
9 At 10.  
10 At 17.  
11 Sanne Taekema “Theoretical and Normative Frameworks for Legal Research: Putting 
Theory into Practice” (2018) Law and Method 1, at 7. 
12 At 11.  
13 See generally Robin Stewart-Crompton, Stephanie Mayman and Barry Sherrif “National 
Review into Model Occupational Health and Safety Law: First Report” (Australian 
Government, October 2008), and Robin Stewart-Crompton, Stephanie Mayman and Barry 
Sherrif “National Review into Model Occupational Health and Safety Laws: Second Report 
to the Workplace Relations Ministers’ Council” (January 2009). 
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(MWHSA) 2011 and the New Zealand legislature did envisage the use of 

Australian jurisprudence to aid in the interpretation of the HASWA.14 

Nonetheless, the Courts in New Zealand of course remain free to not follow 

the Australian example if they deem it inappropriate.15 

From the existing jurisprudence, reports and scholarly publications, this 

thesis proposes a coherent expression of the current WHS principles. These 

principles are explained in Chapters 3, 4 and 6. Chapter 3 explains the rules 

around the duties on PCBUs (persons conducting a business or undertaking). 

Chapter 4 explains the rules around the rights of workers. Chapter 6 explains 

the rules on the duties of officers of PCBUs.  

In addition, while not explicitly stated in the rest of this thesis, the principles 

that underpin the New Zealand legal system are stare decisis,16 parliamentary 

sovereignty,17 the separation of powers in the three arms of government,18 

due process in criminal cases,19 and the fact that courts use the purposive 

approach to statutory interpretation.20  

2.4. The Normative Research Method in Law 

Normative questions can be answered by comparing laws against a 

“yardstick” in the form of “a set of standards or values”.21 Applying this 

yardstick can then reveal the negative and positive traits of the law, and the 

researcher can then go on to prescribe what should be done to improve the 

law.22 Laws can be placed in an internal normative framework, as well as in 

an external normative framework.23  

 
14 New Zealand, Parliamentary Debates, 13 March 2017, 16705 (Simon Bridges, Minister of 
Labour). 
15 See Stumpmaster v WorkSafe New Zealand [2018] NZHC 2020, at [28]. 
16 See generally Jacinta Ruru, Paul Scott, Duncan Webb The New Zealand Legal System: 
Structures and Processes (LexisNexis NZ Ltd, Wellington, New Zealand, 2016), 274-282. 
17 At 140-144, 
18 At 133-139. 
19 At 144-150. 
20 At 349-353. 
21 Taekema, n 11 above, at 6. 
22 At 7.  
23 At 7. 
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2.4.1. The Internal Normative Framework 
The internal normative framework can be linked to the doctrinal method.24 

Like the doctrinal method,25 the internal normative framework traces the 

principles and values upon which the law is based. For example, freedom of 

contract is an underlying principle, and part of the internal normative 

structure, of the law of contract.26 These underlying principles can be 

explicitly or implicitly stated.27 Once the implicit principles upon which a 

law is based are made explicit, the explicit formulation of those principles 

can then become a standard against which to assess the design of the law.28  

In this thesis, the internal normative framework that was used to assess the 

HASWA were some of the underlying principles of the HASWA, such as 

those stated in the Act itself. These principles were used as a measure against 

which the design of the legal and regulatory frameworks of the HASWA 

could be assessed. The assessment that was carried out was whether the legal 

rules in the HASWA align with the policy aims of the legislation.  

The HASWA has seven aims to provide a “balanced framework to secure the 

health and safety of workers” and workplaces by:29 

a) protecting workers and other persons against harm to their 

health, safety, and welfare by eliminating or minimising risks 

arising from work or from prescribed high-risk plant; and 

(b) providing for fair and effective workplace representation, 

consultation, co-operation, and resolution of issues in relation to 

work health and safety; and 

(c) encouraging; and 

(d) promoting the provision of advice, information, education, 

and training in relation to work health and safety; and 

(e) securing compliance with this Act through effective and 

appropriate compliance and enforcement measures; and 

 
24 See section 2.3 above. 
25 Ibid. 
26 Taekema, n 11 above, at 7. 
27 At 8. 
28 At 8. 
29 HASWA, s 3(1). 
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(f) ensuring appropriate scrutiny and review of actions taken by 

persons performing functions or exercising powers under this 

Act; and 

(g) providing a framework for continuous improvement and 

progressively higher standards of work health and safety. 

These objectives are discussed in greater detail later in this thesis. Chapter 4 

examines objectives (a)-(c) and concludes that the HASWA achieves these 

objectives only partially. Chapter 4 then proposes the use of a ‘safety 

collective’ and regional safety representatives to improve the achievement of 

these objectives.  

Objective (d), the promotion of advice, information, education, and training, 

is examined in relation to both workers and officers of PCBUs in Chapters 4 

and 8 respectively. Again, it was found that the implementation of this 

objective falls short. Based on the evidence examined in Chapter 5, this thesis 

suggests that the focus of compliance efforts should be on officers (e.g., 

directors of companies). Chapters 7 and 8 also explore mechanisms to 

improve objective (e), securing compliance and enforcement of the Act. 

Chapter 8 also gives a suggestion on how objective (g), continuous 

improvement in WHS standards, might be achieved. 

2.4.2. The External Normative Framework 
The external normative framework looks at the legal system itself, and the 

social and political context, as well as the values upon which the system is 

based.30 For example, a set of legal rules could be the result of bargaining 

between different interest groups.31 Alternatively, a legal system can be 

premised on the ideal that everyone is equal before the law and all laws apply 

equally to every citizen.  

The external normative framework can also look at the social context in 

which the law exists and the policy aims of that law.32 For instance, the policy 

aim of increasing the surveillance powers of the police may be to combat 

terrorism. The internal value of that law would be the fight against terrorism. 

 
30 Taekema, n 11 above, at 8. 
31 At 8-9. 
32 At 9. 
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However, the external value of the right to privacy may be used as a 

framework to evaluate the surveillance laws and determine that the overall 

policy is wrong.33  

Part of the external normative framework of the HASWA is the reaction of 

Parliament after the Pike River Mine tragedy to legislate to reduce workplace 

accidents and to improve WHS in New Zealand.34 These policy aims are also 

normative in that they seek to modify behaviours around WHS.35 These 

policy aims (external normative framework) have been subsumed into the 

legal and regulatory framework (internal normative framework).36  

A theoretical framework is needed to carry out a normative judgment of the 

WHS legal and regulatory frameworks. A theory or theoretical framework 

gives a “coherent account of a particular phenomenon or aspect of the 

world”.37 A theory is an explanation of basic concepts and how they relate to 

each other.38  

2.5. Brief Analysis of Sheehy’s and Feaver’s Coherence Theory 

2.5.1. Scope of the Analysis 
An aim of this section is to explain the usefulness of the theory to answer the 

research question. Another aim is to highlight what are, in the researcher’s 

opinion, the main strengths and weaknesses of the theory proposed by 

Sheehy and Feaver. Solutions to address those weaknesses are suggested.  

2.5.2. Usefulness of the Theory to the Research Question 
The aim of this research is to determine the potential of the HASWA to 

improve WHS. In the absence of empirical data, the researcher was in search 

of a theory that would help to analyse both the design and implementation of 

the HASWA. Sheehy and Feaver proposed a ‘coherence theory’ that aligns 

 
33 At 9.  
34 Parliamentary Debates Health and Safety at Work Bill, Third Reading [27 August ] Vol 
708, p 6276, per Paul Goldsmith, Ian Lees-Galloway, Jonathan Young. HASWA, s 3. 
35 See generally Royal Commission on the Pike River Coal Mine Tragedy (2012) and; The 
Report of the Independent Taskforce on Workplace Health and Safety (April 2013). 
36 When uncovering the external policy aims of a law, there is always the possibility that 
these policies have been “internalised” and included in the “internal standards of the law”. 
Thus, the internal and external normative frameworks can overlap considerably. See 
Taekema, n 11 above, at 8, 9. 
37 At 3. 
38 At 3. 
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the policy goals of the legislature with an appropriate regulatory instrument, 

with the objective of increasing the likelihood that the policy objective will 

be reached.39 The coherence theoretical framework is only a tool to aid the 

analysis.  

Chapter 4 examines whether the HASWA is able to provide for a “fair and 

effective workplace representation”40 and “encourage unions and employer 

organisations to take a constructive role in promoting improvements in WHS 

practices, assisting PCBUs and workers to achieve a healthier and safer 

working environment”.41 By applying coherence theory, the thesis uncovered 

the reality that worker representation is still weak in New Zealand. 

The application of coherence theory was also able to uncover the fact that, in 

order to better achieve the aim of “securing compliance with this Act through 

effective and appropriate compliance and enforcement measures”,42 the 

focus should be on the due diligence duties of officers. 

Chapter 5 shows that the due diligence duties of officers broadly align with 

the norms in the HASWA, but Chapter 7 shows that the regulatory 

framework to support the implementation and monitoring of the due 

diligence duties is lacking. Chapter 8 then makes a suggestion for the 

improvement of the regulation of the due diligence duties. 

2.5.3. What is ‘Coherence’? 
Joseph Raz proposes that “what is coherent is intelligible, makes sense, is 

well expressed, with all its bits hanging together”.43 A lack of consistency 

within a piece of legislation itself, or between the different parts of legal 

systems, is a constant problem that legal scholars need to grapple with.44 Even 

 
39 Benedict Sheehy and Donald Feaver (2015) “Designing Effective Regulations: A 
Normative Theory” 38(1) University of New South Wales Law Journal 392. Donald Feaver 
and Benedict Sheehy (2015) “Designing Effective Regulation: A Positive Theory” 38(1) 
University of New South Wales Law Journal 961. 
40 HASWA, s 3 (b). 
41 Section 3(c). 
42 Section 3(e). 
43 Joseph Raz “The Relevance of Coherence” (1993) 27(2) Boston University Law Review 
273, at 276.  
44 For an in-depth exploration of legal paradoxes, see Oren Perez and Gunther Teubner (eds) 
Paradoxes and Inconsistencies in the Law (Hart Publishing, Oregon, United States of 
America, 2006). Legal incoherence has perplexed many legal minds, see for example, 
Mathew P. Harrington “The Incoherence of Judicial Review in Canada” (2012) (17), Judicial 
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though difficult to achieve in practice, consistency within the law seems to 

be important to judges and lawyers.45 

Case law appears to be mostly concerned with coherence, or consistency both 

within the common law and between the common law and statutes. For 

example, in the Australian case of Sullivan v Moody, the Court commented 

on the fact that some case law governed the “coherence of … legal principles, 

or a statutory scheme…”46 In Momcilovic v The Queen, the Court opined 

that, regardless of the fact that Australia was a federal nation, “the rules that 

make up the law… must speak as a single and coherent whom to those to 

whom they are addressed”.47 In Miller v Miller, the judge viewed a lack of 

coherence as an “incongruity” between the purpose of a statute and the 

existence of a legal duty of care.48  

New Zealand courts have referred to the concept of ‘coherence’ occasionally, 

in a way that seems to suggest the courts here also believe coherence to be 

an essential value of the law. For example, in Shark Experience Ltd v 

Paucamac5 Inc, the judge deplored the fact that the Wildlife Act 1953 lacked 

coherence due to numerous amendments over the years.49 

2.5.4. Coherence for Sheehy and Feaver 
Sheehy and Feaver take the concept of ‘coherence’ one step further. They 

suggest coherence is needed not only between the purpose of a statute and 

the legal duties within it, but coherence is also needed between the legal rules 

and the regulatory mechanisms. 50  These mechanisms achieve compliance 

in a way that reflects the legal duties in the law.51  

 
Review 177; Sheila Killian “Crossed Lines: Two Cases of Tax Policy Incoherence” (2013) 
(11) eJournal of Tax Research 375. 
45 Andrew Fell “The Concept of Coherence in Australian Private Law” (2018) 41 Melbourne 
University Law Review at 1167. 
46 [2001] HCA 59 at [50], per Gleeson CJ; who quoted Hill v Van Erp (1997) 188 CLR 159, 
at 231, per Gummow J. 
47 [2011] HCA 34(8 September 2011), at [283], per French CJ. See also Harriton v Stephens 
(2006) 226 CLR 52, at [205], per Gleeson CJ, where the judge said, “There should be 
coherence in the law”. 
48 Miller v Miller [2011] HCA 9 (2011) 242 CLR 446, at [74], per French CJ.  
49 SC 86/2018, per Winkelmann CG, William Young, Glazebrook and O’Regan JJ, at [29]. 
50 Sheehy and Feaver, n 39 above, at 393. 
51 At 393. 
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To address coherence within the legislation itself, coherence theory looks to 

the idea that certain social problems call for an intervention by the state, as 

these problems cannot be solved solely by individuals or by the community 

getting together.52  

Once the social problem has been defined and classified, the authors then 

suggest a corresponding legislative and regulatory response that would 

ensure, at least in theory, that the social problem is addressed.53 To address 

the latter, the authors look to both a ‘systems analysis’ of the law and the idea 

of ‘structuration’.  

Defining the ‘Social Coordination’ Problem  

One strength of this theory is that it requires the policy maker to think 

carefully about the social problem that needs to be solved and to 

“characterise” it.54 According to the authors, a social problem can be 

characterised in one of three ways: a social issue, a risk, or an opportunity.55 

However, the authors do not make it clear at how they arrived at the three 

categories of ‘social coordination problem’ that they propose. The 

explanation of the theory might have been enhanced if the authors had made 

more explicit the process of how they arrived at these three categories of a 

‘social coordination problem’. The three categories are however illustrated 

with convincing examples, as explained in the next three paragraphs. 

A social issue is a problem that threatens the stability of a society and thus 

requires the intervention of the state to coordinate a response.56 For example, 

the State can mobilise the resources necessary to create a police force that 

can work towards minimising harm.57 Alternatively, the social issue can be 

 
52 At 405. The idea of “collective action” problems has been discussed extensively 
elsewhere, see for example, Russell Hardin Collective Action (Resources for the Future, 
Maryland, USA, 1982), at Chapter 2; Carol A. Heimer “On Russell Hardin’s ‘The Social 
Evolution of Cooperation” in The Limits of Rationality, 1990, Karen S. Cook and Margaret 
Levi (eds), University of Chicago Press, USA, at pp 378-382). 
53 Sheehy and Feaver, n 39 above, at 393. 
54 At 421. 
55 At 404. 
56 At 405. 
57 At 405. 
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one that maximises a social good, such as bringing together resources to 

invest in public health or education.58 

A ‘risk’ is the probability of an undesirable event occurring at a particular 

time and place.59 These risks can be taken by an individual or a group.60 They 

can be undertaken voluntarily or involuntarily.61 The intervention of the State 

is necessary where individuals acting on their own or in smaller groups 

cannot respond to the risk in a way that benefits everyone.62 The line between 

social issues and risks can sometimes be “blurry”.63 For example, climate 

change is a risk that requires a large-scale coordinated response,64 but it is 

also a social issue, as changing climates can affect things like food 

production.  

An ‘opportunity’ can be provided by the State to a select group of people to 

engage in an activity that may directly or indirectly benefit the whole of 

society.65 For example, the State may grant a monopoly to a business to 

operate a rail service on certain routes.66 The economies of scale thus 

achieved may be of benefit to consumers.67 

A Problem that may be Encountered when Characterising Social Problems 

 “Characterisation” of a social problem involves looking at how people in the 

community perceive the “organising problem”.68 Sheehy’s and Feaver’s 

theory requires the law-maker or policy-maker to ascertain the social goals 

and beliefs that are linked with a particular social practice.69 While social 

practices (or behaviours) may be based on certain social goals and social 

beliefs, people are complex creatures and it would be naïve to assume that 

 
58 At 405. 
59 At 406. 
60 At 406. 
61 At 406. 
62 At 406-407. 
63 At 407. 
64 At 407. 
65 At 407-408. 
66 At 407. 
67 At 407. 
68 At 401. 
69 At 398-397. 
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social practices always align with social goals and beliefs.70 How then can 

the link between social practices and social goals be determined objectively?  

The authors do not provide an answer, but seem to suggest that evidence-

based research should be the basis for determining how a social practice 

should align with a social belief or goal. The authors provide the example of 

the dangers of drink-driving and the possible regulatory response.71 The 

health dangers associated with drink-driving would have had to be 

discovered through some evidence-based research.  

It may also be possible to characterise a social problem in a completely 

different way. A faith-based state may take guidance from a religious text,72 

so that any social problem would then be characterised as a result of not 

following religious teachings, and an appropriate regulatory response would 

be one which upholds religious values. For example, a prohibition on 

drinking alcohol may be based on a religious belief that alcohol should not 

be consumed. As another option, the characterisation may be underpinned by 

a political ideology such as Marxism or neo-liberalism. 

If the researcher, lawmaker or policymaker is to rely on evidence-based 

research, then they would have to evaluate the merits of that research first. 

The process of evaluation of the available research is not addressed by 

Sheehy and Feaver. Social sciences research can uncover certain social 

problems and their causes. Translating this information into a form useful for 

legal scholars is not an easy task.  

Section 2.5.5 below considers how the legal scholar can make use of social 

sciences research to inform legal scholarship. In my opinion, this step is 

critical to the application of Sheehy’s and Feaver’s theory, as without it, the 

legal scholar would not be in a position to consider how to properly 

characterise the organising problem.  

 
70 Raz, n 43 above, at 288. 
71 Sheehy and Feaver, n 39 above, at 413.  
72 See for example, Qur’anic Guidance for Good Governance (Abdulla al-Ahsan and 
Stephen B. Young (eds), Palgrave Macmillan, 2017); Mathew H. Baxter, “Hindu 
Governance” in Encyclopedia of Governance Mark Bevir (ed) Sage Knowledge (2007). 
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The use of social sciences data to inform the legal debate can be problematic, 

yet useful to the legal scholar (or lawyer or judge) if interpreted carefully.  

Tension between Coherence and the Doctrine of Parliamentary 

Sovereignty 

Adopting a characterisation that goes against political ideology, even in a 

democratic society, may pose problems. Raz argues that the “untidiness of 

politics” (or possible incoherence) is morally sanctioned by constitutional 

arrangement,73 thus one can expect untidiness in the law as well. Coherence 

theory attempts to “prettify [the law] and minimize the effects of politics”.74  

In New Zealand, the doctrine of parliamentary sovereignty, briefly stated, 

means that Parliament is the highest law-making body in the country, so that 

if Parliament wanted an incoherent piece of legislation to pass, then that is 

the will of Parliament and must be obeyed. Applying the coherence theory to 

minimise the effect of politicking is an attempt to tidy up an untidy piece of 

legislation.75 However coherent a piece of legislation, if it goes against the 

will of Parliament, it will not become law.  

The possible political implications of going against the doctrine of 

parliamentary sovereignty are not discussed by Sheehy and Feaver, but 

politics can pose a very real threat to coherence. Chapter 4 discusses a 

possible coherent outcome on the rights of workers which may be politically 

unpalatable. Chapter 7 considers that it may also be politically unpalatable to 

focus enforcement and compliance activity on officers who usually own 

capital. In such instances, it is unlikely that the coherent outcome would be 

easily adopted by Parliament.76  

Sheehy and Feaver recognise the fact that some regulatory solutions may be 

politically unacceptable and opine that decisions about regulatory approaches 

based on ideology can lead to highly incoherent outcomes and even to 

regulatory failure in extreme cases.77 Coherence theory therefore comes to a 

 
73 Raz, n 43 above, at 310. 
74 At 310. 
75 At 310. 
76 See Chapter 4 of this thesis. 
77 Sheehy and Feaver, n 39 above, at 418. 



  Chapter 2  

 26 

dead-end, and coherent legislation is unlikely to result unless the political 

will is present. Even though overcoming political ideology can be very 

difficult, this thesis does attempt to provide some solutions to improve 

worker representation that may be more politically palatable, focusing 

compliance and enforcement efforts on officers. 

 Social Coordination Problems and Morality 

Consistency, intelligibility and certainty are values that are upheld in a legal 

system, but these values do not tell us about the morality of the law itself.78 

For example, a racist society may have coherent legislation together with 

case law that entrenches racist beliefs,79 but coherence in itself will not make 

that law morally justifiable.  

The debate between law and morality has loomed large in modern 

jurisprudence. Positivists like H.L.A. Hart argue that laws, once enacted, can 

be dissociated from their moral underpinning.80 In contrast, authors like 

Dworkin maintain that laws must contain moral principles to be seen as 

valid.81 For Ronald Dworkin, “moral coherence” in the law is important, 

even though, in practice, conflict between various moral viewpoints is likely 

to arise.82  

This researcher is of the view that laws, at least at the outset, must contain an 

element of morality. Decisions about the right to euthanasia and access to 

abortions cannot be made without reference to morality, no matter which side 

of the debate one falls on. Even setting speed limits on roads uphold the moral 

value that one should consider other people’s lives while driving.  

The issue of which moral viewpoint should prevail could be addressed in the 

‘social coordination’ component of Sheehy’s and Feaver’s theory. The 

 
78 Raz, n 43 above, at 276-277, 279. 
79 At 280. Laws upholding slavery may have been coherent but are no doubt morally 
abhorrent in today’s society. 
80 See generally H.L.A. Hart The Concept of Law (3rd ed Oxford University Press, UK, 
2012). 
81 See generally R. Dworkin “The Model of Rules” (1967) 35 U. Chicago Law Review 14. 
See also L. Fuller “Positivism and Fidelity to Law-A Reply to Professor Hart” (1958) 
71Harv. L. Rev. 630, 631-32. 
82 Ronald Dworkin Law’s Empire (Fontana Press, USA, 1986) at 176-177. 
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authors note that the definition of what a ‘social coordination problem’ is will 

vary from society to society and from era to era.83  

The theory does not, however, tell us which moral values should underpin 

the framing of the social coordination problem, and seems to assume 

implicitly that government is benevolent, in the sense that it does not 

generally want to harm citizens, for example, by starting a war, or by 

imposing unreasonable punishments like those imposed on the families of 

defectors in North Korea. It thus appears that the ‘morality’ question needs 

to be answered by the person who is applying the theory in order to define 

the ‘social coordination problem’.  

 Coherence and Judicial Activism 

The effect of judicial interpretation on ‘coherence’ is also not discussed by 

Sheehy and Feaver. Although courts interpret the legislation in light of its 

purpose,84 judges do put their gloss on the legislation in light of their own 

values, whether or not they make this activism obvious.85 Judges do not 

always simply apply the law as written.86 

If courts interpret legislation in a way that is not coherent with the purpose 

of the statute in solving the social coordination problem, then the application 

of the legislation can creep away from the original purpose and method of 

addressing the social coordination problem.  

Examples of judicial activism in New Zealand have been documented.87 One 

example is in the judicial interpretation of employment contracts, in the late 

1990s, that precluded neo-liberal values to protect employees, but at the same 

time undermined the New Zealand Parliament’s intention to treat 

employment contracts as any other contract would be.88 Judicial activism in 

 
83 At 395-396. 
84 Statutory Interpretation Act 1999, s 5. 
85 M. Kirby and E. Thomas “An Interview with the Honourable Michael Kirby AC CMC by 
the Rt Hon Sir Edmund Thomas on ‘Judicial Activism’”, (2012) 18 Auckland University 
Law Review 1, at 6. 
86 At 7.  
87 At 3. 
88 John Hughes “The Employment Court, ‘Judicial Activism’, and the Coalition Agreement”, 
(1997) 28(1) California Western International Law Journal 167, at 180-181. 
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relation to the Treaty of Waitangi has also been documented, and subject to 

bitter debate.  

The scope of this research prevents an in-depth survey of the coherence of 

these two issues, but it is possible to see that judicial activism can lead to 

incoherent outcomes if judges decide to impose their own values when 

interpreting legislation. Chapter 6 looks at the judicial interpretation of due 

diligence in Australia and suggests a possible ‘coherent’ interpretation of the 

due diligence duties. 

2.5.5.  Overcoming Problems by Using Research Findings from Social 
Sciences to Inform the Legal Debate 
Much has been written on the use of social sciences to inform legal debate.89 

This section looks briefly at some of the most relevant literature that 

discusses the use of social sciences in general terms, rather than in specific 

instances such as rape trials,90 or jury trials.91  

Jeremy Blumenthal has observed that the use of social sciences to inform 

legal theory has been increasing rapidly since the start of the 21st century.92 

It appears that both social scientists and lawyers are “frustrated”.93 Social 

scientist say that lawyers are “underusing, misusing, or ignoring their 

theories and research”, and lawyers view social sciences as “atheoretical” 

and not having “anything help to say to the legal system”,94 or even as 

“sketchy” or “inconsistent”.95 Social scientists can sometimes fail to 

understand legal doctrine, while lawyers fail to understand the research 

 
89 For instance, there have been numerous studies done into the validity of eye witness 
testimony e.g., Elizabeth F. Loftus “Eyewitness Science and the Legal System” (2018) Vol 
14 Annual Review of Law and Social Science 1; Gary L. Wells and Elizabeth Olson 
“Eyewitness Testimony” (2003) 54 Annual Review of Psychology 277.  
90 For example, on the use of expert testimony in rape trials: Patricia A. Frazier and Eugene 
Borgida (1992) 16 “Rape Trauma Syndrome: A Review of Case Law and Psychological 
Research” 293. 
91 For example, on the way jurors perceive, use and remember evidence: Brian J. Bornstein 
and Edie Greene “Jury Decision Making: Implications for and from Psychology” (2011) 20 
Current Directions in Psychological Science, 63. 
92 Jeremy Blumenthal “Law and Social Science in the Twenty-first Century” (2002)12 
Southern California Interdisciplinary Law Journal 1, at 1. The author in turn refers to other 
scholars who have recorded similar growth, see fn 18 in the same article. 
93 At 4. 
94 At 4. 
95 At 5. 
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methodology in the social sciences, including the way the research is 

presented and the use of statistics.96  

The values of the two disciplines can sometimes appear irreconcilable.97 

Elsewhere, David Faigman suggests the differences between social science 

and law:98 

1) social science is innovative, while law resists 

innovation; 

2) social science is based on data and observation, 

while law is based on precedent and hierarchy; 

3) social science seeks an objective answer to 

problems, while law seeks an adversarial victory; 

4) social science is descriptive, while law is prescriptive; 

5) social science is nomothetic, while law is idiographic; 

6) social science conclusions are probabilistic and 

tentative, while legal conclusions are irrevocable 

and must appear certain; 

7) social science is proactive, while law is reactive; 

and  

8) social science is abstract, while law deals 

with concrete issues. 

 
It is easy to disagree with some of these pronouncements: judicial activism 

can sometimes be innovative,99 and law is not always adversarial.100  

Sarah Ramsey and Robert Kelly, in contrast, are of the view that “social 

science research and legal opinions have much in common”.101 Both areas of 

 
96 At 5.  
97 At 5. 
98 David L. Faigman “The Law’s Scientific Revolution: Reflections and Ruminations on The 
Law’s Use of Experts in Year Seven of the Revolution” (2000) 57 Washington and Lee Law 
Review 661, at 682. 
99 See for example, G.C. Cheshire and C.H.S. Fifoot “Central London Property Trust Ltd v 
High Trees Ltd” (1947) 63 Law Quarterly Review 283, at 290. Lord Denning applied the 
concept of estoppel to commercial contracts.  
100 See for example James P. Sullivan “Successful Conciliation” (1965) Insurance Law 
Journal 351. 
101 Sarah H. Ramsey and Robert F. Kelly “Assessing Social Science Studies: Eleven Tips for 
Judges and Lawyers” (2006) 40(3) Family Law Quarterly 367. 



  Chapter 2  

 30 

study look to specific questions, either a particular legal issue or a specific 

research question.102 Ramsey and Kelly also think that both disciplines are 

“fact-specific” and look to the past to increase knowledge incrementally.103 

Rules exist in both disciplines as to how evidence is to be interpreted and 

used.104 

In addition, the methods used in the two disciplines can also be at odds. David 

Faigman states that legal analysts use methods common in the humanities 

(philosophy, history or literature), which are different from the methods used 

by social scientists, who endeavour to understand human behaviour using 

objective specialist methods.105 Doubters in the legal field call into question 

the validity of findings from the social sciences, whereas believers state that 

legal scholars are better off relying on evidence rather than “guesswork”.106 

This researcher is in the latter camp, although with the caveat that the reliance 

on social science research to inform the legal debate should be done 

cautiously.  

A lack of caution can cause lawyers to fall into the trap of interpreting one or 

two examples of things going wrong as ‘social science evidence’ that the law 

is not working, but a social scientist would not take this type of evidence as 

sufficient to make such a claim.107 For example, if a fine failed to deter in a 

couple of instances, a lawyer may think the law is not providing a sufficient 

threat (at least in the past), but a social scientist would realise other factors 

may be at play, such as some people’s propensity to commit crimes 

regardless of the possible punishment.108 

Another potential problem is that, in trying to determine how individuals will 

act, lawyers tend to assume that the variation in the way people behave (e.g., 

in response to a particular law) will be neatly spread around a ‘mean’.109 

However, in reality it is hard to predict with any accuracy how far from the 

 
102 Ibid. 
103 Ibid. 
104 Ibid. 
105 David L. Faigman “To Have and Have Not: Assessing the Value of Social Science to the 
Law as Science and Policy” (1989) 38 Emory Law Journal 1005, at 1006. 
106 At 1009. 
107 Blumenthal, n 92 above, at 11. 
108 At 11.  
109 At 29. See also Richard A. Posner,   
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mean a particular individual’s behaviour will be, and the effect of emotions 

on that individual’s response to a particular law or set of facts.110 

What is the legal scholar to do then? On the one hand, ignoring insights from 

the social sciences runs the risk of creating a law that is in a vacuum, with no 

real-life application.111 On the other hand, in applying findings from the 

social sciences inadequately, the legal researcher runs the risk of suggesting 

reforms that will not have the required impact.  

Faigman is of the view that social sciences can provide assistance to legal 

scholars, but only if certain criteria of reliability are met.112 Findings from 

social science must be able to be described as a “fact”,113 which seems 

impossible. Social science research is often subject to the researcher’s bias, 

and a particular research finding on its own cannot be presented as a fact.114 

This limitation can be overcome by understanding the limits of social science 

studies.115 A critical evaluation of the methodology of the study can indicate 

to the legal researcher how reliable the findings of that study are.116 The legal 

scholar needs to watch out for researcher bias, confounding factors, and type-

I and type-II errors.117  

Blumenthal makes two further suggestions. Firstly, and similarly to Faigman, 

in incorporating findings from the social sciences, lawyers should apply the 

“essential caveats” in understanding the limitations of the research 

methodology used in social sciences.118 The researcher has strived to apply 

 
110 At 29.  
111 Faigman, n 105 above, at 1013. 
112 At 1012. 
113 At 1012.  
114 At 1013. 
115 At 1013. 
116 At 1031. 
117 At 1039-44. A Type-I error is also known as a ‘false positive’, the researcher rejects a 
null hypothesis (i.e., there is no difference between two samples that have been ‘treated’ 
differently) that is true (there is in fact no difference between the two samples, but the 
researcher rejects that hypothesis and concludes erroneously that there is a difference). A 
Type-II error is also known as a ‘false negative’, the researcher accepts the null hypothesis, 
when it is in fact untrue (there is a difference between the two samples, but the researcher 
erroneously concluded that there is no difference). 
118 Blumenthal, n 92 above, at 30.  
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findings from social sciences research, subject to the necessary caveats, to 

inform legal reform.119 

Secondly, the legal scholar should strive to identify areas where there is a 

dearth of empirical research, so that social scientists can then refine their 

research questions to helping find legal solutions to legal problems.120  

Another suggestion is the use of meta-analyses to avoid the problem of being 

too specific to be useful to solve a legal problem of general application.121 

Meta-analyses may also uncover the statistical significance of a particular 

correlation or trend,122 may overcome the problem of conscious and 

unconscious biases that arise in a particular study,123 and may gather vast 

amounts of information that would not be possible for a single legal scholar 

to plough through on their own.124  

Moreover, for the legal practitioner, a single study introducing a piece of 

evidence from another discipline can easily be brought down as being 

different from the facts at hand. A meta-analysis allows a more generalized 

statement to be made about the evidence, and thus become more likely to be 

admissible as evidence.125 The use of meta-analyses is thus suggested as a 

way for lawyers to draw on findings from other disciplines to more accurately 

inform a legal debate.126  

Legal principles need to be applied coherently in all situations, so that a well-

designed meta-analysis that can draw out coherent principles (with 

limitations of course) from opposing viewpoints is more likely to be useful 

to the legal scholar.127 A meta-analysis (whether qualitative or quantitative) 

may not be able to provide the insights sought by the legal researcher, but 

 
119 See generally Ramsey and Kelly, n 101 above. The authors provide a checklist of what 
legal scholars should look for when applying social sciences data. 
120 Blumenthal, n 92 above, at 30.  
121 At 39. 
122 At 40. 
123 At 40. 
124 At 40.  
125 At 38.  
126 At 35. 
127 Richard Lempert "Between Cup and Lip " (1988) 10 Social Science Influences on Law 
and Policy 167. 
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only a general sense of where the research is at.128 At the very least, the 

findings of a meta-study can be usefully applied to a particular set of cases.129  

This research hasstrived to apply meta-analyses. However, in the absence of 

meta-analyses in a particular area, the thesis had to rely on more specific 

studies (usually more than one was used), which may reduce the validity of 

some of the suggestions for legal reform. 

2.5.6. Coherence between the Aims of the Legislation and the Selected 
Regulatory Instruments 
Another aspect of Sheehy’s and Feaver’s theory is to align the ‘social 

coordination’ problem with the right regulatory instrument. As the authors 

contend, ineffective regulation can result from “poor normative choices, poor 

positive design choices, or some combination of both”.130 

The authors acknowledge the difficulty of converting a normative choice – 

what the law should do, to a “positive legal architecture” – or a proper use of 

regulatory instruments.131 

One of the main strengths of the theory is that, when properly applied, it 

allows the researcher (or law-maker/policy maker) to assess the ‘coherence’ 

between the policy objective and the regulatory instruments chosen by the 

legislature to achieve those objectives.132 The greater the ‘coherence’ 

between the policy objective and the regulatory instruments chosen, the 

greater the likelihood of the policy objective being successfully 

implemented.133 

Viewing Regulation as a System 

For this researcher, another strength of the Sheehy’s and Feaver’s theory is 

that it follows a ‘systems analysis’ approach, which is a method developed 

in the fields of engineering, information systems and computer 

 
128 Blumenthal, n 92 above, at 45.  
129 At 42. 
130 Feaver and Sheehy, n 39 above, at 962. 
131 At 962. 
132 As far as I am aware, to date, I am the only researcher to apply the entire theory to analyse 
a piece of legislation – The HASWA. The application of the theory was able to draw out 
some useful conclusions about the strength and weaknesses of the HASWA.  
133 Sheehy and Feaver, n 39 above, at 393.  
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programming.134 A ‘systems analysis approach’ requires that the function of 

each “subsystem” be defined thoroughly, with the internal structure carefully 

mapped out,135 something Sheehy and Feaver have done as discussed below.  

A system consists of various “units” acting as a whole, such as various courts, 

the police, lawyers… interacting to form the criminal judicial system.136 The 

researcher needs to break down the whole system into its constituent parts, 

critically examine each ‘unit’, and then seek to explain how these sub-parts 

interact.137  

The strength of a systems approach is that, once understood, it is logical and 

the steps can be followed through sequentially. By studying the system as a 

whole, the positivist researcher can discover how each component works and 

how they interact with each other to achieve the purpose of the legislation, 

or any other unintended consequence. The researcher who adopts a more 

normative stance can suggest how these systems should operate, and how 

they should interact with each other. The latter is the stance adopted by this 

author. (A verification of how the components work in practice would require 

empirical work outside the scope of the theoretical discussion in this thesis.) 

However, in attempting to apply pure logic to resolving a legal issue, one 

may be drawn away from the human side of the law. As Oliver Wendell 

Holmes Jr opined, the “life of the law” is not logic, but “experience”.138 

Holmes argued that to understand the law, one must be able to combine its 

history with existing legal theories.139 In the application of Sheehy’s and 

Feaver’s theory, I have attempted to bring in the human dimension by looking 

at social sciences studies, but doing so by no means makes the picture 

complete. 

 
134 Lynn M. LoPucki “Systems Approach to Law”, 82 Cornell Law Review (1996-1997), 
479, at 480. 
135 See John G. Burch, Systems Analysis, Design. and Implementation ( Boyd and Fraser, 
USA,1992), at 36-61; Ervin Laszlo and Jene Walton Clark Introduction to Systems 
Philosophy: Toward a New Paradigm of Contemporary Thought (1972, Harper & 
Row, USA), at 15-21 (describing the methodological and conceptual foundations of systems 
philosophy); Gerald M. Weinberg An Introduction to General Systems Thinking (Wiley, 
USA, 1975), at 51-86. 
136 LoPucki, n 134 above, at 482. 
137 At 482-483. 
138 Oliver Wendell Holmes Jr The Common Law (Macmillan, USA,1882), 1.  
139 At 1. 
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Moreover, the theory does not account for human frailty: what happens when 

the actors in the system decide to subvert the system – for example, a public 

defender on a crusade against the system, or a disgruntled probation 

officer?140 or when actors are simply incapable of changing their habits to 

conform to the new social norms being imposed, due to a lack of ability, 

motivation or education? Chapter 3 discusses the issue of regulatees who 

cannot be deterred as they cannot modify their behaviour due to a lack of 

ability, knowledge, or willingness to do so. Chapter 8 touches on this issue 

by discussing the ‘recalcitrant’ officer. 

While analysing each sub-part of the system on its own can reveal much 

information, and while the theoretical linkages between each part can also be 

discussed, how the system will behave in practice will remain unknown until 

the system is actually tested out. This limitation is well-expressed in this 

quote:141 

Every model is ultimately the expression of one thing we think we 

hope to understand in terms of another thing we think we do 

understand. The chain of reasoning may be a hundred logical steps or 

a single analogical leap, but always ends in terms of primitives we 

agree among ourselves not to question further. 

So, ultimately, any attempt at modelling the way a system works, is bound to 

encounter a point beyond which it is impossible to push the analysis further. 

One must then rely on the next generation of researchers to pursue the matter.  

The Accountability Component 

Sheehy and Feaver mapped out the regulatory system into three  dimensions 

or levels:  structural, governance and operational.142 Again, the authors are 

sketchy as to how they arrived at these three dimensions, other than to state 

that they loosely applied Anthony Giddens’ theory of “structuration” of 

 
140 LoPucki, n 134 above, at 482. 
141 Weinberg, n 135 above. 
142 Feaver and Sheehy, n 39 above, at 966. 
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society.143 The authors could have been more precise in how Giddens’ 

theoretical discussion of the structure of society influenced their work.144 

The structural level, according to Sheehy’s and Feaver’s theory, should have 

a “control component” which determines how much power the state 

delegates to the regulator,145 and an “accountability component” to control 

the powers that have been delegated.146  

For the ‘accountability component’, Feaver and Sheehy suggest political 

accountability, such as oversight by another body, legal accountability via 

the courts, social accountability via the media or community groups, and 

economic accountability via the markets.147  

In a ‘decentred model’, the regulator is accountable to the government, which 

then needs to have an oversight obligation. The regulator should also be 

subject to judicial review as well as to public opinion through media 

scrutiny.148 Some private actors may, however, not have any political and 

legal accountability.149  

Under a ‘distributed model’, “non-public economic” actors may find 

themselves accountable to the regulator, the courts, the market, or to non-

governmental organisations.150 

Again, there is a vast literature on accountability which appears to have only 

been touched upon by the authors.151 In determining the application of these 

accountability mechanisms, the legal scholar should take care to survey the 

literature in more depth for their particular area. Chapters 4 and 7 expand on 

the discussion on accountability by looking at some of the research on the 

accountability of various WHS actors. 

 
143 At 965, fn 19. 
144 Anthony Giddens The Constitution of Society: Outline of the Theory of Structuration 
(Polity Press, Cambridge, 1984), at 376. 
145 Feaver and Sheehy, n 39 above, at 968. 
146 At 971. 
147 Feaver and Sheehy, n 39 above, at 971-972. 
148 At 972. 
149 At 972. 
150 At 972.  
151 At 971-972. 
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The authors then suggest a governance level made up of a “substantive 

component” and a “powers and functions” component.152 The “substantive 

component” comprises the rules that “govern or change” the behaviour of the 

regulatee, or the “social practice”.153 

Under the ‘powers and functions’, the state must decide what functions and 

how much power to delegate to the regulator.154 The powers delegated to the 

regulator or other body must be in line with, or ‘coherent’ with, the tasks (or 

‘functions’) that need to be performed.  

The ‘operational’ component comprises both compliance and 

enforcement.155 Compliance is directed at “motivating, testing and 

demonstrating confirming social practice”,156 whereas enforcement is the 

regulator’s response to compliance or non-compliance, by giving a reward or 

by imposing a punishment.157 Again, the author has had to look to other 

sources in order to fill in the details of compliance and enforcement 

mechanisms (see Chapters 4, 7 and 8). 

Regulation as a System 

In dealing with regulation, this thesis looked at three main actors:158 the State 

as the ultimate source of power; the regulator that exercises certain powers 

on behalf of the state; and the regulatee who is the subject of the power of 

the State.  

2.5.7. The Operational Level 
According to Sheehy and Feaver, this operational level is the “most visible” 

aspect of the regulatory system, as it is made up of the compliance and 

enforcement components.159 This is the part of Sheehy’s and Feaver’s theory 

where they attempt to bring together the organising problem, the 

corresponding structure, substantive rules, psychological levers, and 

 
152 At 974.  
153 At 976.  
154 At 980.  
155 At 983. 
156 At 983. 
157 At 983. 
158 At 966-967, fn19-30. See generally Giddens, n 144 above. There is a vast amount of 
literature on Giddens’ theory of structuration, which does not appear in Sheehy’s and 
Feaver’s paper, nor is there an account of how the theory was applied. 
159 Feaver and Sheehy, n 39 above, at 983. 
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devices.160 Thus the discussion below is structured in the way Sheehy and 

Feaver presented their argument - by focussing on the alignment of the 

definition of the organising problem with all the other levels of the theory.161 

Sheehy and Feaver propose three possible models to choose from under the 

‘control component’: centralised, decentred, and distributed.162 Again, the 

authors do not make explicit how they arrived at these three categories of 

regulatory approaches. Moreover, the authors do not go into the various pros 

and cons of each type of regulation. Chapter 7 briefly summarises some of 

the key points of these three types of regulatory structures. 

In a coherent regulatory system, the normative and the positive dimensions 

should align.163 Therefore, once the ‘normative dimension’ (i.e., the 

organising problem) has been determined, Sheehy and Feaver suggest the 

corresponding ‘positive’ dimension (i.e. the regulatory solution) that should 

be selected.  

When the organising problem is “ubiquitous, salient and urgent”, or when 

the organising problem is complex enough to require a coordinated response, 

then Feaver and Sheehy recommend either a ‘centralised’ or a ‘decentred’ 

regulatory structure.164 In a “centralised structure”, the social actors need to 

be “commanded”, or “mandated” to follow or not to follow a certain “social 

practice”.165 The laws should impose either a “strict duty” or a “general duty” 

and “prescriptive rules”.166 In a ‘decentred structure”’, the legal rule should 

impose a “general duty” and “specific liability”.167 For both structures, the 

“psychological levers” that drive compliance are “anxiety and fear”.168 The 

available punishments under a ‘centralised structure’ would be prison and 

fines, and for a ‘decentred structure’, only fines would be imposed.169  

 
160 At 990-993. 
161 At 990-993. 
162 At 966. 
163 At 969. 
164 At 988. 
165 At 989-990. 
166 At 990. 
167 At 990. 
168 At 990. 
169 At 990. 
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A particular problem is that the HASWA has features of both a centred 

structure, where there are three main offences that punish breaches of the 

Act,170 as well as a decentred structure where it is up to the PCBU to 

determine how they will decide what is ‘reasonably practicable’.171 Sheehy’s 

and Feaver’s theory does not account for the complexities of how prison and 

fines work to create deterrence. Thus Chapter 3 looks at deterrence in more 

detail. 

When the ‘organising problem’ is classified as a ‘risk’, then Sheehy and 

Feaver suggest that the regulation needs to target a specific class of social 

actor.172 The emphasis would be on modifying an existing social practice 

through setting standards or performance measures for the regulatee. The 

WorkSafe New Zealand Act 2013 does allow the regulator to set performance 

standards as ‘codes of practice’.173 

They suggest the imposition of general and specific liability or the granting 

of privileges as the substantive component of the legislation.174 The 

‘psychological levers’ that encourage compliance would be either ‘anxiety’ 

from oversight by the regulator,175 or the anxiety around losing a certain 

privilege if the regulatee does not follow the rules.176 The enforcement 

devices should be inspections, disclosure, and licences. Fines, social 

penalties and loss of privileges would then be the consequences of breaking 

the law.177  

Sheehy and Feaver do not consider how the theory on risk-based regulation 

fits in with their coherence theory. Chapter 7 looks at risk-based regulation, 

which is usually used in conjunction with responsive regulation.178 

 
170 HASWA, ss 47, 48 and 49. Discussed in more detail in Chapters 3 and 6. 
171 Section 22. Discussed in more detail in Chapters 3 and 6. 
172 At 990. 
173 WorkSafe New Zealand Act 2013, s 10 (e). See Chapter 3 for a further discussion of 
codes of practice.  
174 Feaver and Sheehy, n 39 above, at 991. 
175 At 991. 
176 At 991. 
177 At 990. 
178 See Chapter 7. 
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When the ‘organising problem’ is to provide an ‘opportunity’ to advance 

society, then a ‘decentred’ or ‘distributed’ model is suggested.179 This 

‘organising problem’ usually arises when there is a need to regulate 

professions.180 In the decentred model, the law would grant a ‘privilege’ to 

operate and the ‘psychological levers’ for compliance would be inducements 

or incentives.181 The suggested enforcement devices are licenses, or 

subsidies, or self-regulation, with the consequence being a loss of privilege, 

or the refusal of a privilege respectively.182 Chapter 8 considers how 

inducements and incentives can be used to regulate the due diligence duties 

of officers. 

Yet another problem in the application of this part of the theory was that it 

did not fit well with responsive regulation. Responsive regulation183 requires 

a regulator to escalate their response according to the regulatee’s actions. 

Thus a regulator’s response may move from harsh punishment (which would 

fall under the ‘social problem’ categorisation) to cajoling (which would fall 

under the ‘opportunity’ social problem). 184  

The researcher thus could not fully apply the ‘operational level’ part of the 

theory and had to accept that, since the problem of improving WHS can be 

‘characterised’ in different ways, there will be an overlap in the different 

possible responses of the regulator. Nonetheless, at each stage of the 

escalation process, some ‘coherence’ in the instruments can be maintained. 

The main difficulty is that escalation in responsive regulation is not always 

smooth and a lot may depend on the personalities and perceptions of the 

regulator and the regulatee185 (see Chapter 7). 

2.5.8. Summary of the Coherence Theoretical Framework 
The main strengths of the theory are that it encourages the legal scholar to 

analyse the root of the social problem that a particular law is trying to solve. 

Doing so provides a framework for aligning the type of social problem with 

 
179 At 992. 
180 At 992. 
181 At 992. 
182 At 992. 
183 See Chapter 5 of this thesis. 
184 See section 2.4.2.  
185 See Chapter 5 of this thesis. 
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a particular regulatory solution. The justification for this approach is mostly 

through the use of examples. 

The authors do not make clear how they have arrived at their classification 

of ‘social problems’; nor have they explicitly stated how the solutions to the 

social problem should be evaluated. The legal scholar can only analyse the 

available evidence, and try to convert it into information that is useful to 

inform legal duties. The legal scholar can then point to areas where evidence 

is lacking and more empirical data are needed. 

Moreover, the authors have not also made explicit how they have uncovered 

the various dimensions of a regulatory system that they refer to. Nonetheless, 

the systems approach provided a suitable, albeit limited, framework for 

analysing the legal duties of both the regulators and the regulatees and 

making suggestions about possible ways forward for regulatory and legal 

reform. In recognising the limits of this theory, it is necessary to look to other 

sources of information to delve deeper into the issues raised by the 

application of the theory.  

In particular, coherence theory does not go into the intricacies of the 

deterrence theory. Another issue faced is that the coherence theory is not well 

suited to an application to risk-based regulation and responsive regulation. 

When applying the ‘operational level’, it is necessary to break away from the 

rigidity of the theory in order to look to the application of the responsive 

regulation framework. 

Finally, a theory remains a theory until it is empirically validated.186 It is not 

the aim of this thesis to prove or disprove the coherence theory. The aim of 

using the coherence theory was to find a suitable framework for analysing 

current WHS laws.  

2.6. Data Analysis 

This thesis makes use of secondary data to support certain findings.187 

Secondary data are data collected by another researcher and are usually 

 
186 Faigman, n 105 above, at 1019. 
187 In Chapters 3, 4 and 6 of this thesis. 
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readily available.188 However, the researcher who uses secondary data has no 

control over the collection, quality and selection of the data.189 In this thesis, 

the secondary data used came mainly from Statistics New Zealand and 

WorkSafe New Zealand. These types of government data have been 

described as “low-hanging fruit [ideal] for initial inquiry”.190 Since the main 

inquiry of this thesis is to explore the ‘potential’ of the HASWA to improve 

WHS in New Zealand, an initial  inquiry for some parts of the research seems 

appropriate. 

Data may be considered to be “open data”, or can be used without 

restrictions, and the results of any derived outputs or conclusions can be 

freely distributed.191 Data can be used, as in this thesis, in a “semi-technical” 

way, in order to carry out simple analyses.192  

Statistics New Zealand’s activities are governed by the Statistics Act 1975. 

The aim of the Act is to allow government to collect “official statistics… for 

the purpose of making policy decision”, and to provide information to the 

government, businesses and the general public.193 One of the limitations to 

the usefulness of data is way the data were collected.194  

Statistics NZ gathers its data on workplace accidents from the Accident 

Compensation Corporation (ACC). Not all accidents are likely to be 

recorded, as the ACC only records treatments that require more than three 

hours of care.195 Moreover, the coroner makes the final decision on cause of 

death, so data reported annually may not be up to date until the coroner makes 

a final decision. The ACC data are in turn limited. To aggregate its statistics, 

ACC relies on claims made to it. So if a worker or a deceased worker’s next 

of kin chooses to not make a claim, the ACC will not capture those data.196  

 
188 Naval Bajpai Business Research Methods (2nd ed. Pearson, Uttar Pradesh, India, 2018), 
Chapter 6.1. 
189 Ibid. 
190 Jimmy Oh “Literature Review: Open Data in New Zealand” (2013) Department of 
Statistics, University of Auckland, at 3. (Part of a thesis). 
191 At 4. 
192 At 5. 
193 Statistics Act 1975, s 3.  
194 Oh, n 190 above, at 5.  
195 Statistics New Zealand (2020) “Work Related Injury Claims – Methodology”.  
196https://www.acc.co.nz/about-us/how-we-collect-and-use-your-information/how-we-use-
claim-information/?smooth-scroll=content-after-navs . Accessed 4th August 2020. 

https://www.acc.co.nz/about-us/how-we-collect-and-use-your-information/how-we-use-claim-information/?smooth-scroll=content-after-navs
https://www.acc.co.nz/about-us/how-we-collect-and-use-your-information/how-we-use-claim-information/?smooth-scroll=content-after-navs
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Knowing the source of the data may help a reader identify any lacuna in the 

statistics. Classifying a work-related accident for compensation purposes is 

different from classifying a work-related accident for reporting to the 

regulator. For instance an accident on the way to work is compensable 

(because the journey to work is antecedent to doing the work and for the 

benefit of the employer), but may not count as a work-related injury for the 

regulator (because an employer cannot control the state of the roads or the 

condition of the employee’s car). 

In New Zealand, the ACC determines whether an accident was a work-

related injury for the purposes of providing specific cover that is only 

available for work-related mental injury (e.g., mental injury that is work-

related is covered by the ACC).197 A work-related injury is one that occurs 

at the place of work, during breaks, or travelling to and from work if the 

travel is part of job or the travel vehicle was provided by the employer.198 

Most of the information on occupational accidents is collected by the ACC. 

WorkSafe holds statistics on workplace injuries reported to it by the ACC.  

In some instances, the secondary data used was directly relevant to the 

question being asked. For example, in Chapter 3, the rate of inspection of 

workplaces by WorkSafe inspectors was easily uplifted from the WorkSafe 

dataset.  

Some of the data were not collected specifically to answer the questions 

being asked in this thesis. Nonetheless, those data remain useful in providing 

information that helps answer the research questions. For example, in 

Chapter 4, a comparison was drawn between workplace accident rates in 

high-risk industries and non-high-risk industries. However, the primary 

source of data did not follow exactly the same classification as the New 

Zealand Regulations.199 Nonetheless, the data are not so far removed from 

the regulatory classification as to not be useful. A general comparison was 

still possible. These limitations are further detailed in Chapter 4.  

 
197 Accident Compensation Act 2001, Section 21B. 
198 Section 28.  
199 Health and Safety at Work (Worker Engagement, Participation, and Representation) 
Regulations 2016, Reg 5(1)(e) and Schedule 3 
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In Chapter 5, a WorkSafe survey on the views of employers on WHS was 

used as an indirect proxy for the effect of the new due diligence duties of 

officers in the HASWA. The questions asked in the survey did not directly 

relate to due diligence duties, but it was nonetheless possible to group the 

questions in the survey into themes that resemble the due diligence duties.  

The data were also taken from the period immediately preceding and then 

immediately following the introduction of the HASWA. Thus, a very 

tentative conclusion could be drawn about the effect of the due diligence 

duties on the behaviour of employers.  

2.7. Test Suites 

The aim of the test suite is to test a proposal for reform by using “plausible 

test cases”.200 Where appropriate, facts of existing cases or case studies have 

been used to ‘test’ some of the suggestions for reform made in this thesis. 

For example, Chapter 6 uses some hypothetical scenarios to explain the 

application of the due diligence duties. Chapter 8 uses the facts of the 

Remarkable Tortilla201 case to test a series of suggestions on the co-

regulation of the due diligence duties. 

2.8. Conclusion 

This thesis uses doctrinal and normative research methods to meet its 

objective of providing clarity on the definitions of duty-holders and their 

respective duties. For example, Chapter 6 looks at Australian jurisprudence 

as well as the objectives of the HASWA to suggest a possible interpretation 

of the scope of the due diligence duties.  

The application of Sheehy’s and Feaver’s coherence theory was useful to the 

analysis of the HASWA. A summary of the strengths and weaknesses of the 

theory is found in section 2.5.8. The theory does not look at the intricacies of 

how evidence is to be analysed in order to arrive at the characterisation of the 

 
200 Volokh, n 13 above. This technique has been used in previous academic legal journals to 
test the validity of suggested legal reform. See for example Richard C. Reuben “Rethinking 
The Law of Legal Negotiation: Confidentiality under Federal Rule of Evidence 408 and 
Related State Laws” (2018) 59 Boston College Law Review 523, at 546. Michael J. Gerardi 
“The ‘Person’ at Federal Law: A Framework and A RICO Test Suite” (2008-2009) 84 Notre 
Dame Law Review 2239, at 2240. 
201 WorkSafe New Zealand v Miller Limited t/a Remarkable Tortillas [2018] New Zealand 
District Court 5948. 
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organising problem. This section also described how a legal scholar might 

evaluate evidence to arrive at a characterisation of the organising problem. 

Some secondary data were also used to help the analysis, with the caveats 

described in section 2.6 above. The utility of ‘test suites’ to the research 

question has also been described. 
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3. Deterrence and The Health and Safety at Work 
Act 2015 

3.1. Introduction  

The rationale for imposing criminal liability on duty-holders is to deter 

workplace accidents through the threat of a criminal punishment. This 

chapter assesses whether deterrence will be more effective under the Health 

and Safety at Work (HASWA) 2015 Act, given the increased penalties when 

compared to the Health and Safety in Employment Act (HASEA) 1992. 

Section 3.2 briefly discusses the deterrence theory. To help clarify the 

concept of deterrence when applied to PCBUs, section 3.2.2 focuses on 

companies.1  

The HASWA imposes personal criminal liability on officers.2 These new 

criminal duties may lead to an increase in compliance among officers who 

may become motivated to comply because of the fear of criminal liability.3  

The chapter then seeks to clarify who are defined as the duty-holders under 

the HASWA by making reference to Australian jurisprudence.4 Section 3.4. 

shows that, in some situations, duties are not precisely defined in the 

HASWA. In other situations, the scope of the duty is not significantly 

different from that under the previous legislation, the HASEA.  Section 3.4 

also looks at the costs of compliance and the possible effect on deterrence of 

the experience rating of ACC levies. 

The duties imposed on workers, ‘other persons’ and principals may also 

increase deterrence. This is considered in section 3.5.  

Section 3.6 looks at the enforcement of the HASWA and the approach taken 

by the courts in setting fines. It concludes that the pecuniosity of the 

 
1 Chapter 6 of this thesis discusses the liability of officers in more detail. Chapter 8 of this 
thesis discusses the deterrence of officers in more detail. 
2 HASWA, s 44.  
3 However, to date, there have been no prosecutions carried out against officers and the 
regulation of the due diligence duties of officers remains under-developed in New Zealand. 
See further discussion in Chapters 5, 7 and 8 of this thesis. 
4 Australian case law is an appropriate reference point to understand the New Zealand 
legislation as the HASWA is based on the Australian Model Workplace Health and Safety 
Act 2011.  
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defendant is the strongest factor in determining the amount of the fine (rather 

than the severity of the offending, although that is one of the considerations).  

Section 3.6 also considers the enforcement powers of health and safety 

(H&S) representatives. The latter have significant enforcement powers, 

which would,5 at first glance, increase deterrence. However, having an H&S 

representative is only compulsory in workplaces with 20 or more workers 

and if the person conducting a business or undertaking (PCBU)6 is in a "high-

risk sector or industry".7 Smaller businesses, which tend to have worse safety 

outcomes, will not benefit from having H&S representatives who can use 

their ability to enforce the legislation as a deterrent measure.8  

The chapter concludes by arguing that deterrence may increase under the new 

Act. Hurdles to compliance include a lack of capacity and/or ability to 

comply. As discussed in section 3.7, further increasing deterrence features 

would mean adopting draconian measures which may not be feasible in 

practice. Thus, legislative initiatives that do not involve increasing 

deterrence, but that instead look to improving the capacity and ability to 

comply, may be required to decrease the rate of workplace accidents in New 

Zealand.  

3.2. Theoretical Background 

3.2.1. Deterrence Theory 

Scholars have been pursuing the relationship between crime prevention and 

punishment since the 18th century.9 Modern deterrence theory centres on the 

rational individual,10 who is thought to have the ability to weigh the benefits 

of committing a crime against the detriments of engaging in the criminal 

 
5  HASWA, s 16. A health and safety representative is a worker who has been elected by 
other workers to represent the interests of the workers. 
6 Section 17. A PCBU “means a person conducting a business or undertaking whether alone 
or with others” and “whether or not… conducted for profit or gain.”  

7 Section 62.  
8 See for example David E Cantor and others "Technology, Firm Size, and Safety: Theory 
and Empirical Evidence from the US Motor-carrier Industry" (2016) 55 Transportation 
Journal 149. They found a positive correlation between firm size and safety outcomes. 
Discussed further in Chapter 4 of this thesis. 
9 See for example Cesare Beccaria Of Crimes and Punishments (Oxford University Press, 
1964).  
10 Ibid. 
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conduct.11 The benefits of breaking a rule can include financial gains, thrills 

and increase in mana in a gang, or time saved by not displaying a parking 

ticket.12 Costs include punishments, penalties, loss of future job prospects 

and loss of peer esteem.13 Loss of peer esteem is possible if one fears 

disapproval from friends and family members.14 Thus, if the perceived 

likelihood of being caught, apprehended and penalised is higher than 

perceived gains, then a person is less likely to commit a particular crime, like 

robbery.15  

However, would-be offenders are far from being “rational utility 

maximisers”.16 For example, some people may not think of the consequences 

of their actions at all when committing a crime.17 A worker may similarly not 

think of the consequences of their actions in certain situations.18 For others, 

crime becomes a way of life and they can see no alternative in life.19 For 

some people, experience may have taught them that their criminal activities 

will remain undetected, or unpunished even if detected.20  

An individual may start offending because of circumstances outside their 

control. Societal and biological factors can influence a particular individual’s 

propensity to commit a crime.21 Environmental factors such as one’s 

upbringing may predispose a person to criminality.22 The inability to 

accurately foresee the consequences of one’s action, are another factor. Being 

 
11 Ibid. 
12 Ibid. 
13 Ibid. 
14 Ibid. 
15 David M. Kennedy Deterrence and Crime Prevention: Reconsidering the Prospect of 
Sanction (Taylor and Francis Books, Great Britain, 2009) 1, at 16.  
16 At 21-23. 
17 Richard T. Wright and Scott H. Decker Armed Robbers in Action: Stickups and Street 
Culture (North-eastern University Press, Boston, 1997), at 120. 
18 See Harris v Fonterra Co-Operative Group Ltd [2011] NZERA Christchurch 2011, where 
an employee suspended himself from some heavy machinery as a prank. 
19 At 30. 
20 Kennedy, n 15 above. 
21 Ronald V. Clarke and Derek B. Cornish “Rational Choice” in Raymond Paternoster and 
Ronet Bachman (eds) Explaining Criminals and Crime (Oxford University Press, 2001)23, 
24-25. See Travis C. Pratt et al “The Empirical Status of Deterrence Theory: A Meta-
Analysis” in Taking Stock: The Status of Criminological Theory Francis T. Cullen et al (eds) 
(Transaction Publishers, New Brunswick, New Jersey, USA, 2006), at 367. 
22 Kennedy, n 15 above, at 29-30. 
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under the influence of drugs, for instance, may impair the offender’s ability 

to make a rational decision. 

Take the example of an employee who drinks and drives a truck in 

contravention of an employer’s directions. They will be breaking the law, 

risking a criminal sentence and the loss of their job.23 However, some 

employees will drink on the job regardless of the risks. These employees may 

be addicted to alcohol and lack impulse control.24 In these circumstances, 

deterrence alone cannot change the behaviour of the regulatee. 

Some people are influenced by factors other than the fear of being caught for 

committing a crime, so academics have sought to re-define rationality.25 

People may not be rational in the sense that they weigh benefits against 

losses, but may be rational in the sense that they are always making 

calculations depending on what is important to them at that particular 

moment.  

Others may not know the legal consequences of their actions or how the law 

operates,26 or they may discount the punishment itself,27 or discount the 

possibility of receiving a punishment.28 There is also some evidence to show 

that certainty of punishment is more likely to reduce offending rates than the 

increased severity of punishment.29  

Section 3.6.4 below discusses the certainty of punishment in New Zealand 

workplaces. Duty-holders may not be able to accurately predict the legal 

consequences of their actions if they break the law. If they wrongly estimate 

the type of punishment they will receive, or the risk of being caught for a 

 
23 HASWA, S 45(d). 
24 See for example, Michael R. Frone “Employee Alcohol and Illicit Drug Use: Scope, 
Causes and Organizational Consequences” in J. Barling and L. Cooper (eds) The SAGE 
Handbook of Organizational Behavior (Sage,2008) 519-540, 533. 
25 See for example, Don W. Brown and Stephen L. McDougal “A Reply to Professor Jacob” 
(1978) 59(3) Social Science Quarterly 586, 587. R.V. Stover and D.W. Brown 
“Understanding Compliance and Noncompliance with Law: The Contribution of Utility 
Theory” (1977)  56(3) Social Science Quarterly 587. 
26 Paul H. Robinson and John M. Darley “The Role of Deterrence in the Formulation of 
Criminal Law Rules: At its Worst when Doing its Best” (2002-2003) 91 Georgia Law 
Review 949, 954. 
27 Kennedy, n 15 above, at 29-30. 
28 At 50. 
29 John Braithwaite Crime, Shame and Reintegration (Cambridge University Press, United 
Kingdom, United States of America, Australia, 1989), at ch 5. 
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breach, they cannot accurately estimate the costs and benefits of breaking a 

rule.30 If duty-holders do not know the law, they cannot rationally calculate 

the costs and benefits of breaking or following the law.  

Yet other factors affect an individual’s ability to behave rationally.31 The 

members of an organisation may simply be incompetent at making 

decisions.32 They may not have all the available information, or may be 

unable to fully understand the information they do have due to cognitive 

limitations – a phenomenon known as "bounded rationality".33 For example, 

a company director may not be able to fully understand, or even be aware of, 

their responsibilities under the HASWA and may assume the PCBU is 

complying, when it is not. 

3.2.2. The Deterrence of Companies 

Companies are the biggest employers in New Zealand.34 As employers, 

companies have a duty of care under the HASWA,35 so considering the 

deterrence of companies is important. The HASWA changes some of the 

mechanisms for corporate deterrence. 

The identification doctrine will still apply to make the company liable.36 For 

example, when a floor manager does not do all that is reasonably practicable 

to ensure the safety of the workers on a factory floor,37 the manager is acting 

as the company.38 It is the company who gets punished for failing to do all 

that is reasonably practicable to ensure the safety of the workers. Punishing 

 
30 Kennedy, n 15 above, at 16–17.  
31 See generally Christine Jolls, Cass R Sunstein and Richard Thaler "A Behavioural 
Approach to Law and Economics" (1998) 50 Stan L Rev 1471; and Richard A Posner 
"Rational Choice, Behavioural Economics, and the Law" (1998) 50 Stan L Rev 1551. Jolls, 
Sunstein, Thaler and Posner also talk about "bounded willpower" and "bounded self-
interest". See Robinson and Darley, n 26 above, at 949, 954. 
32 Steve Tombs and David Whyte “The Myths and Realities of Deterrence in Workplace 
Safety Regulation” (2013) British Journal of Criminology 746, at 751. 
33 Jolls et al, above n 31, at 1476; Posner, above n 36, at 1555. 
34 As a rough indicator, 91 per cent of newly registered businesses in 2014– were limited 
liability companies. "Statistics" (11 May 2016) New Zealand Companies Office 
<www.business.govt.nz >.  
35 HASWA, s 36. 
36 See generally Meridian Global Funds Management Asia Ltd v Securities Commission 
[1995] 3 NZLR 7 (PC), at p 16 per Lord Hoffman.  
37 HASWA, s 36. 
38 See Bilta (UK) Ltd (in liq) v Nazir (No 2) [2015] UKSC 23, [2016] AC 1 at [208] per Lord 
Neuberger: "attribution of the conduct of an agent so as to create liability on the part of the 
company depends very much on the context".  
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the company should then, in theory, get the individuals within the company 

to react to the threat of a fine and ensure that the company meets its regulatory 

obligations.39  

3.3. New Offences and Increased Penalties under the Health and Safety 

at Work Act 2015  

Under section 49 of the HASEA, it was an offence for "a person" to 

knowingly take any action or fail to take an action, where the action was 

"reasonably likely to cause serious harm to any person".40 The action or 

inaction had to be "contrary to the provision [of the HASEA]", for example, 

failing to take all practicable steps to ensure the safety of employees under 

section 6. Fines of up to $500,000 and/or two years' imprisonment were 

possible for a breach of section 49.  

Section 50 created a further offence for failing to meet the requirements of 

the HASEA. For example, it was an offence for an employer to fail to take 

all practicable steps to ensure the safety of employees under section 6 It 

would have also been an offence to fail to give the appropriate training and 

supervision to an employee as required by section 13. A fine of up to 

$250,000 was possible for a breach of section 50 of the HASEA.41  

The penalties under the HASWA are significantly higher than under the 

HASEA. The Independent Taskforce on Workplace Safety (the Taskforce) 

was clearly in favour of increasing fines to improve deterrence.42 They 

recommended an increase in fines that would be in line with the fines 

imposed in Australia.43  The Australian National Review on workplace safety 

said that high maximum fines would have the "salutary effect in raising 

 
39 Brent Fisse and John Braithwaite Corporations, Crime and Accountability (Cambridge 
University Press, United Kingdom, 1993), at 1.  
40 HASEA , s 49(1)–(2). 
41 Sections 49 and 50. 
42 Rob Jager and others “The Report of the Independent Taskforce on Workplace Health and 
Safety: He Korowai Whakaruruhau” (Ministry of Labour, April 2013). [Taskforce Report] 
at [326]–[328] and [391]. 
43 At [385]. See also Work Health and Safety Act 2011 (Cth), ss 31–33. 
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commitment to good occupational health and safety (OHS)]", even though 

the application of the maximum penalties would be rare in practice.44  

There are three offences under the new legislation, with significantly higher 

penalties. Firstly, there is the offence, under section 47, of a duty-holder who 

recklessly engages in conduct that exposes someone to a risk of death or 

serious injury or serious illness. The conduct must still also be contrary to the 

Act. The Australian National Review into the OHS Model Act said this 

offence would apply to "the most serious breaches, where there was a high 

level of risk of serious harm and the duty holder was reckless or grossly 

negligent".45 Recklessness refers to the state of mind of the duty-holder and 

considers whether a reasonable person, in the shoes of the duty-holder, would 

have foreseen the risk of harm and gone on to take the risk.46 Apart from the 

level of punishment, this new section is similar to section 49 of the HASEA. 

For an individual who is convicted of an offence under section 47 and who 

is not a PCBU or an officer of a PCBU, for example an employee, a fine of 

up to $300,000 and/or a term of imprisonment not exceeding five years may 

be imposed.47 For an individual who is a PCBU or an officer of a PCBU, a 

fine of up to $600,000 and/or up to five years' imprisonment is possible.48 

For any other person, for example a company who is a PCBU, a fine of up to 

$3 million may be imposed.49  

Secondly, there are two strict liability offences under the HASWA. Section 

48 makes it an offence to fail to comply with a duty in the HASWA thereby 

exposing an individual to a risk of death or serious injury. Section 48 would 

apply when there is a "high level of risk of serious harm but without 

recklessness or gross negligence".50 This offence did not exist under the 

HASEA. This specific offence did not exist under the HASEA. Under that 

Act, a breach of a duty that was not reckless but risked death or serious harm 

 
44 See Robin Stewart-Crompton, Stephanie Mayman and Barry Sherrif National Review into 
Model Occupational Health and Safety Law: First Report (Australian Government, October 
2008) . [First Report] [12.22]. 
45 At Recommendation 55. 
46 See generally R v Caldwell [1981] 1 AllER 961 (HL). 
47 HASWA , s 47(3)(a). 
48 Section 47. 
49 Section 47(2)(c). 
50 First Report, n 44 above, at Recommendation 55. 
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or illness could be punished by a fine of up to $250,000.51 Under the new 

offence in the HASWA, the courts may impose higher fines for such 

breaches. For a breach of section 48, fines of up to $250,000. 

For a breach of section 48, fines of up to $150,000 are possible for individuals 

who are not PCBUs or officers of PCBUs.52 Individuals who are PCBUs or 

officers of PCBUs may be fined up to $300,000.53 Other persons who are 

PCBUs may be fined of up to $1.5 million.54  

Section 49 makes it an offence to fail to comply with a duty in the HASWA. 

Section 49 applies when there are breaches of a duty without any of the 

aggravating factors in sections 47 and 48.55 Section 49 thus applies when 

there is a breach of duty that carries no risk of death or serious injury or 

serious illness. This offence is similar to the offence under s 50 of the 

HASEA, apart from the level of the fines. For a breach of section 49, 

individuals who are not PCBU or who are not officers of PCBUs may be 

subject to a fine of up to $50,000.56 An individual who is PCBU or an officer 

of a PCBU may be subject to a fine of up to $500,000.57 And for other persons 

who are PCBUs, a fine of up to $500,000 is possible.58  

3.3.1. The Rationale for Imposing Criminal Liability on Duty-Holders 

The aim of criminalising an act discourages most people from committing 

that act.59 For example, if it is a criminal offence to endanger workers' lives, 

all things being equal, an employer is more likely to take care not to endanger 

workers' lives than if the employer's liability was only civil. Thus, criminal 

liability was favoured over civil liability by the Australian National Review 

into health and safety legislation.60 Despite the procedural hurdles in securing 

 
51 HASEA, s 50. 
52 HASWA, s 47(2)(b). 
53 Section 48(2)(a). 
54 Section 48(2)(c). 
55 First Report, n 44 above, at Recommendation 55. 
56 HASWA, s 49(2)(a). 
57 Section 49(2)(b). 
58 Section 49(2)(c). 
59 Robinson and Darley, above n 26, at 957.  
60 First Report, n 44 above, at [10.14]–[10.15].  
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criminal convictions, criminal liability was preferred as the threat of criminal 

sanctions was seen as increasing deterrence.61  

3.3.2. Do Increased Penalties lead to an Increase in Deterrence? 

The assumption that criminalising an act can increase deterrence does not 

always hold true, especially when businesses tend to see paying fines as an 

operational cost, rather than a criminal penalty.62 

Indeed, Kit Carson and Richard Johnstone argue that health and safety 

offences are only “quasi-criminal regulator violations to be conventionally 

tolerated under pain of minimum penalty”.63 They argue that health and 

safety violation are cast in an “ambiguous criminal form”.64 Capital itself 

pushed for regulation to decrease competition and to create a “healthy, 

disciplined workforce” and to add legitimacy to the “class relations of early 

capitalism”.65 Carson and Johnstone further argue that inspectors’ role is to 

improve working conditions, not to make employers and employees suffer 

punishment for breaches of the law.66  

Thus, while increased fines and penalties may lead to an increase in 

deterrence, the manner in which the Act is enforced also has a role to play. If 

the fines are not seen as truly criminal, then the punishment does not have 

the sting it is intended to have.67 

That being said, there is some evidence from Australia to suggest that WHS 

prosecutions do have a specific deterrent effect.68 Most employers spoke of 

 
61 At Recommendation 50. 
62 Ron McCallum, Toni Schofield and Belinda Reeve "The Role of the Judiciary in 
Occupational Health and Safety Prosecution: Institutional Processes and the Production of 
Deterrence" (2012) 54 Journal of Industrial Relations 688, at 698. 
63 Kit Carson and Richard Johnstone “The Dupes of Hazard: Occupational Health and Safety 
and the Victorian Sanctions Debate” (1990) Australian and New Zealand Journal of 
Sociology 126, at 128. 
64 At 129. 
65 At 129. 
66 At 133. See Chapter 7 of this thesis for a discussion of responsive regulation and the role 
of inspectors. 
67 Chapter 5 discusses that focusing on the compliance of officers is likely to have a greater 
impact on the aim of improving WHS. 
68 See Toni Schofield, Belinda Reeve and Ron McCallum “Deterrence and OHS 
Prosecutions: Prosecuted Employers’ Responses” (March 2010) Sydney Law School, Legal 
Studies Research Paper No 10/31, 263. This study was carried out when the old law was still 
in force. The study focused on NSW and Victoria and studied the views of prosecuted 
employers. 22 employers in NSW and 10 employers in Victoria were interviewed after they 
had been prosecuted. At 266. 
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being traumatised in the aftermath of an accident.69 Following a prosecution, 

most large employers either “tweaked” or made major changes to their 

existing safety systems.70  

Most employers were shocked at being at the centre of a criminal 

prosecution.71 Smaller employers especially felt they were being held 

responsible for “negligent or incompetent employees, or fate”, whereas 

larger employers felt that safety issues could be redressed by employing 

safety experts.72  

Another Australian study cast doubt on whether criminal prosecution had a 

significant effect on general deterrence, especially for smaller businesses.73 

Prosecutions did not necessarily translate into further action, although some 

larger organisations did revise or check their procedures following a high-

profile prosecution.74  

The study also found that an increase in the level of possible fines under the 

new legislation had led many of the participants to review their existing 

safety systems.75 The fear of the financial consequences of the prosecution 

and the fear of reputational damage led to the changes being made.76 Most 

employers in large organisations viewed the improvement of WHS as an 

“ongoing organisational process”, thus there was no perceived linear “cause-

and-effect” between prosecutions and an increase in compliance.77 Rather, a 

gradual process of trying to shift employees’ behaviours was implemented.78 

The fact that larger organisations were more responsive could be due to the 

fact that they have more resources at their disposal than smaller businesses. 

However, in the majority of cases, employers of both large and small 

businesses disputed the scope of their own responsibilities and pointed out 

 
69 At 267. 
70 At 263, 269. 
71 At 270. 
72 At 271. 
73 McCallum et al, n 68 above, at 10.  
74 At 10-11. 
75 At 15. 
76 At 16. 
77 At 17 
78 At 14. 
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the differences between their organisations and those that were prosecuted.79 

A possible reason for this it the “reality-perception” gap where prospective 

offenders do not see themselves as being the subject of harsh penalties.80 The 

authors thus argue that trying to impose responsibility on employers had the 

effect of furthering the “political struggle” between workers’ and employers’ 

responsibility for WHS.81 Smaller employers especially seemed to reject the 

fact of being held responsible for employees’ actions.82 

Added to this is what Richard Johnstone calls the “individualisation and 

decontextualization” of WHS offences.83 After reviewing 200 prosecutions 

in Australia, Victoria, he found that employers were able to distance 

themselves from the accident by pointing to systems of work, blaming 

workers, and arguing the fact that they had good WHS records and had even 

implemented changes to the WHS processes following the accident.84 The 

offence was “trivialised”85 and “decriminalised”.86 

While Johnstone argues that criminal law should be “restructured to address 

crimes committed by organisation”,87 this thesis later argues that the focus of 

regulation should be on officers.88 This decoupling of the WHS offence from 

the individuals within the organisation may thus be averted. 

3.4. Duty-Holders under the Health and Safety at Work Act 2015 and 

their Corresponding Duties 

3.4.1. PCBUs and the Changing Nature of Work 

The HASWA introduces the concept of a "person conducting a business or 

undertaking" (PCBU). The term ‘PCBU’ replaces the term ‘employer’ in the 

HASEA. An employer was someone who "employs any other person to do 

 
79 At 13. 
80 Gary Klek, Brion Sever, Spencer L and Marc Gertz “The Missing Link in General 
Deterrence Research” (2005) Criminology 623, at 626, 629. 
81 McCallum et al, n 68 above, at 17. 
82 At 13. 
83 Richard Johnstone “Work Health and Safety and the Criminal Law in Australia” (2013) 
Policy and Practice in Health and Safety 25, at 27. 
84 At 28. 
85 At 28. 
86 At 27. 
87 At 28. 
88 See Chapters 5, 7 and 8 of this thesis. 
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any work for hire or reward".89 The term was too restricted in scope as it did 

not cover all possible workplace arrangements.90  

The modern workplace is evolving.91 New technologies connecting workers 

to the workplace and businesses remaining open 24/7 require a flexible 

labour force. Workers can now be permanent, temporary or shift workers, on 

hire from employment agencies, volunteers or interns. Immigration, ageing 

populations and the fact that more women are engaged in the workforce are 

also changing the traditional model of labour under which one could expect 

a steady, life-long, nine-to-five job.  

To cover the myriad of new work arrangements, the HASWA has a broad 

and flexible definition of a PCBU.92 Section 17 defines a PCBU as a person 

conducting a business or undertaking, alone or with others, and whether or 

not for profit or gain. But the terms ‘person’, ‘conducting’ and ‘business or 

undertaking’ are not defined.  

Section 29 of the Interpretation Act 1999 defines the term ‘person’ as 

including a "corporation sole, a body corporate, and an unincorporated 

body". Companies, partnerships and sole traders can be PCBUs.93 The term 

"conducting" implies a degree of control over the work being done,94 over 

the workers,95 and over the workplace.96 

A ‘business’ is a trade activity, a profession or the "carrying out of work as a 

whole".97 In section 2 of the Commerce Act 1986 and in section 2 of the Fair 

Trading Act 1986, the term ‘business’ is defined as "any undertaking that is 

carried on for gain or reward" in the course of supplying goods and services 

or, "while acquiring or disposing of any interest in land".  

 
89 HASEA, s 2. 
90 First Report, n 44 above, at [6.53]. 
91 See generally Ali Dastmalchian and Paul Blyton "Workplace Flexibility and the Changing 
Nature of Work: An Introduction" (2001) 18 Canadian Journal of Administrative Science 1.  
92 HASWA , s 13. 
93 First Report, n 44 above, at [6.51]. 
94 Robin Stewart-Crompton, Stephanie Mayman and Barry Sherrif National Review into 
Model Occupational Health and Safety Law: Second Report (Australian Government, 
January 2009) [Second Report] at [23.19]. 
95 At Recommendation 83. 
96 HASWA, s 37. 
97 Second Report, n 94 above, at [23.13]. 
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The term ‘undertaking’ is more difficult to define. The Court of Appeal of 

England and Wales explained the term to mean an "enterprise or business".98 

In the Australian case Victorian WorkCover Authority v Horsham Rural City 

Council, Hansen J said:99  

“The word must take its meaning from the context in which it is used. 

In my view it means the business or enterprise of the employer … The 

circumstances must be as infinite as they may be variable.” 

Certain categories of persons are held not to be conducting businesses or 

undertakings, that is, they are not PCBUs:  workers, officers, volunteer 

associations, householders in most situations, statutory officers and any 

person expressly stated as not being a PCBU by law.100 

Volunteer associations refer to groups of volunteers working together for one 

or more community purposes, for example, church organisations, hospices 

and the Red Cross. Volunteer associations are not PCBUs so as to not 

discourage volunteering by imposing heavy burdens on volunteer 

organisations.101 However, if a volunteer organisation employs another 

volunteer or an employee to carry out work, then it is a PCBU,102 for 

example, a volunteer organisation that carries out funding-raising activities, 

like running a shop. School trustees who employ people would also have 

duties under the HASWA. 

Householders are generally not PCBUs but can become a PCBU in certain 

situations. For instance, a householder who has a party or a garage sale is not 

a PCBU. Householders who engage others for residential work, such as 

domestic chores, are also not PCBUs. If there is an employer-employee 

relationship between the householder and a third party, for example the 

householder and a nanny, then the householder is a PCBU.  

 
98 R v Associated Octel Co Ltd [1994] 4 All ER 1051 (Crim App) at 1061.The term is clearly 
intended to cover organisations that are not-for-profit: HASWA, s 17(1)(a).  
99 Victorian WorkCover Authority v Horsham Rural City Council [2008] VSC 404 at [47]. 
100 HASWA, s 17(1). 
101 First Report, n Error! Bookmark not defined. above, at [6.10]. 
102 HASWA, s 17(2). 
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A statutory officer performs duties in an official position established by 

legislation.103 Officers appointed to government departments, such as chief 

executives in the Ministry of Health, or appointed to local councils will not 

have a primary duty of care. But they may still owe a duty of ‘due diligence’, 

for example, if they are an officer of the hospital.104 An elected member 

sitting on a regional council does not owe any duties of due diligence,105 

unless they are also acting as an officer of the council.106  

3.4.2. Confusion Reigns 

Submissions to the Transport and Industrial Relations Committee on the 

Health and Safety at Work Reform Bill show that the business community is 

in a state of confusion over the definition of a PCBU. For instance, the 

Business Leaders' Group has said that the term ‘PCBU’ is "confusing and 

creates uncertainty".107 The Otago Southland Employers Association said the 

term was "the most confusing issue to come out of our recent 

consultation".108 

The fear may be unwarranted. Most employers (and officers) will know 

whether they owe a duty under the HASWA. In reality, uncertainty will exist 

in only a few situations. For example, would a farmer who gets his 12-year-

old and 10-year-old to help milk the cows be a PCBU? The uncertainty of 

definitions at the margins may mean that a few duty-holders might not know 

 
103 Crimes Act 1961, ss 73–98F. 
104 The Australian Review into the model OHS law recommended that directors and senior 
managers of the Crown be specifically included in the definition of "officer": Second Report, 
above n 94, at [23.147]. The HASWA does not specifically refer to directors and senior 
managers of the Crown, but the Act does not specifically exclude them either. See Part VI 
below for a definition of "officer". 
* Since this article has been published, it appears that there is much less confusion about the 
term now. Marie Boland (December 2018) Review of the Model Work Health and Safety 
Laws: Final Report, at 7. 
105 HASWA, s 52(2).  

106 Health and Safety Reform Bill (192–2) (select committee report) at 8. 
107 Business Leaders' Health and Safety Forum "Submission to the Transport and Industrial 
Relations Committee Health and Safety Reform Bill" at 2. 
108 Otago Southland Employers Association "Submission to the Transport and Industrial 
Relations Committee Health and Safety Reform Bill: Strategic Review of the Workplace 
Health & Safety System" at [5].  
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they are duty-holders and thus might fail to comply with the HASWA, 109 

meaning they cannot be deterred at all.  

3.4.3. The Duties of PCBUs under the Health and Safety at Work Act 

2015   

‘Occupational health and safety’, sometimes known as ‘OSH’, is the 

discipline that deals with the “prevention of work-related injuries and 

diseases as well as the protection and promotion of the health of workers”.110 

OSH is an inter-disciplinary field which includes “medicine, occupational 

hygiene, public health, safety engineering, health physics, ergonomics, 

toxicology, epidemiology, sociology, and psychology”.111 OSH usually 

relates specifically to the duty of employers to ensure the well-being of 

employees.112 The new HASWA has considerably expanded the scope of this 

duty. 

PCBUs owe a primary duty of care to workers and other persons. The term 

‘primary duty of care’ signifies the duty of care owed by those who can 

"direct or influence the way in which work is done"; that is, PCBUs. PCBUs 

owe a primary duty of care to ensure "as far as is reasonably practicable, the 

health and safety" of workers and of other persons who may be affected by 

the activities of the PCBU.113  

The term ‘primary’ is used to demonstrate the primacy or importance of the 

duty.114 The primary duties of care in the HASWA "establish the overarching 

[occupational health and safety] responsibilities of key parties involved in 

the conduct of a business or undertaking".115 The use of the word ‘primary’ 

also connotes that the PCBU is being made directly, not vicariously, liable 

for the actions of its agents. 

 
109 Note that since then, the Australian Boland report has found that most duty-holders have 
no difficulty in knowing when they have a duty under the HASWA. Marie Boland Review 
of the model Work Health and Safety Laws: Final Report (2018, Australia), at 7. 
110 “Occupational Health and Safety” in: Kirch W. (eds) Encyclopaedia of Public Health. 
Springer (Dordrecht, 2008). 
111 Ibid. 
112 Ibid. 
113 HASWA , s 36(1)–(2). 
114 First Report, n 44 above, at 17. 
115 At [6.1]. 
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Under the HASEA, employers had to "take all practicable steps to ensure the 

safety of employees while at work".116 An employee was simply someone 

who was "employed by an employer to do any work (other than residential 

work) for hire or reward under a contract of service".117 Under the HASWA, 

the PCBU must ensure the health and safety of workers ‘so far as is 

reasonably practicable’.118 The term ‘worker’ is defined in relation to a 

PCBU.119 The definition is broad and is meant to include volunteers, 

contractors, subcontractors and for-hire workers,120 an apprentice, a person 

gaining work experience and a person in a work trial.121  

A workplace is any “place where work is being carried out” for the PCBU, 

including vehicles, vessels, aircraft and any installation on water or land.122 

This wide definition reflects the fact that the HASWA is meant to have a 

“broad reach” to protect the interests of workers.123 

3.4.4. Qualification of the Primary Duty of Care 

The primary duty in the HASWA  is subject to the ‘reasonably practicable’ 

test. The PCBU must "tak[e] into account and weigh the following factors to 

ensur[e] health and safety”:124 

(a)  the likelihood of the hazard or the risk concerned 

occurring; and 

(b)  the degree of harm that might result from the hazard or 

risk; and 

(c)  what the person concerned knows, or ought reasonably 

to know, about— 

(i)  the hazard or risk; and 

(ii) ways of eliminating or minimising the risk; and 

 
116 HASEA, s 6. 
117 Section 2. 
118 HASWA, s 36. 
119 Section 19. 
120 "For-hire workers" are workers sent to work for the PCBU by an employment agency. 
121 Second Report, n 94 above, at [23.249]–[23.261]. The term "work trial" is not defined.  
122 HASWA, s 20. 
123 The Second Report, n 94 above, at [23.272]. 
124 HASWA, s 22. 
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(d)  the availability and suitability of ways to eliminate or 

minimise the risk; and 

(e)  after assessing the extent of the risk and the available 

ways of eliminating or minimising the risk, the cost associated 

with available ways of eliminating or minimising the risk, 

including whether the cost is grossly disproportionate to the risk. 

The ‘reasonably practicable’ test seeks to limit the cost and effort of taking 

precautions in avoiding an accident and the resulting harm. While the 

HASWA says that the factors should be ‘weighed’, the term ‘grossly 

disproportionate’ suggests a test that requires more than just a simple cost-

benefit analysis. For example, the PCBU has to take safety measures even if 

doing so could slow production, but not if it would make production 

impossible.  

3.4.5. The Reasonably Practicable Test in the Health and Safety at 

Work Act 2015 Contrasted with the All Practicable Steps Test in 

the Health and Safety in Employment Act 1992 

Under the previous law, the duties of employers were subject to the ‘all 

practicable steps’ test.125 The employer would have had to consider the nature 

and severity of the harm, the current state of knowledge about the likelihood 

of the harm and the harm itself, and the means available to prevent the harm. 

An employer could also consider the cost and availability of the protective 

means when deciding what practicable steps to take. 

Taking all practicable steps under the HASEA did not require the duty-holder 

to do all that was "physically possible".126 The New Zealand Court of Appeal 

in Attorney-General v Gilbert approved the "balancing" approach.127 The 

Court explained that the "obligation requires reasonable steps which are 

proportionate to known and avoidable risks".128 

 
125 HASEA, s 2A. 
126 Edwards v National Coal Board [1949] 1 KB 704 (CA) at 712 per Asquith LJ.  
127 Attorney-General v Gilbert [2002] 2 NZLR 342 (CA) at [83]. 
128 At [83]. 
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Take the simple task of choosing the right protective personal equipment 

(PPE) for a particular task.129 The employer needs to foresee the risks 

associated with a task, for example, the possibility of burns from steam or 

from molten metal in a foundry.130 The employer must also know of the latest 

technology and materials available to protect against burns. When deciding 

which type of material to use, the employer needs to look at the benefits and 

disadvantages of each material, like the protection level against molten metal 

or steam. The employer also needs to consider the physiological effects on 

the wearer, for example, the weight and breathability of the material.131 The 

availability and cost of the protective gear is also relevant in deciding which 

safety measures to take.132 The decision on what safety measures to adopt 

will often involve a "compromise between competing interests".133  

The new duty under the HASWA says that the duty-holder must take the 

precaution unless the cost is grossly disproportionate to the risk. The purpose 

of the HASWA is to provide workers with "the highest level of protection 

against harm".134 This may suggest a higher standard of care than under the 

HASEA, which is what some of the submitters on the Bill believed.135  

Australian case law may shed some light on how the reasonably practicable 

test could be interpreted under the HASWA.136 Queensland, New South 

Wales, the Australian Capital Territory, the Northern Territory, South 

Australia, Tasmania and the Commonwealth of Australia have adopted the 

Model Act for Workplace Health and Safety. The definition of ‘reasonably 

practicable’ in these six states and in the Commonwealth, legislation is 

similar to the definition of reasonably practicable in the HASWA.137  

 
129 See for example Buchanans Foundry Ltd v Department of Labour [1996] 3 NZLR 112 
(HC).  
130 At 336. 
131 At 336.  
132 At 338–339.  
133 At 336–337.  
134 HASWA, s 3. 
135 A submission to the Transport and Industrial Relations Committee on the Health and 
Safety in Employment Bill said that the HASWA would impose a higher standard of care 
than under the HASEA: Simpson Grierson "Submission to the Transport and Industrial 
Relations Committee Health and Safety Reform Bill" at 4.  
136 Dinko Tuna Farmers Pty Ltd v Markos [2007] SASC 166, (2007) 98 SASR 96 at [44]. 
137 Workplace Health and Safety Act 2011 (Qld), s 18; Workplace Health and Safety Act 
2011 (NSW), s 18; Workplace Health and Safety (National Uniform Legislation) Act 2011 
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The Fairwork Commission has applied and explained the reasonably 

practicable test.138 The Commission balanced the cost of repairing a column 

at the entrance of a building against the risk of serious harm or death if the 

column was hit by a delivery truck.139 The conclusion was that the cost of 

fixing the column was low compared to the high risk of a serious accident 

occurring.  

The Federal Court of Australia also carried out a balancing exercise and 

considered the practicability of preventing the harm (putting a guard over 

boat propellers) and the possible harm (serious injury to anyone swimming 

near the boat) and decided that the employer had not done all that was 

reasonably practicable to protect employees.140  

In WorkSafe New Zealand v Ministry of Social Development,141 the court 

held that “no cost can be grossly disproportionate when there is a high risk 

of death”. The risk in this case was the probability of a violent client inflicting 

harm on the staff.142 The risk was significant on the facts given that there had 

been violent incidents against staff in the past.143  

In cases where the risk of death is not high like in the Ministry of Social 

Development case, there has been no firm court decision to state that the term 

‘grossly disproportionate’ imposes a higher standard than the previous ‘all 

practicable steps. The New Zealand courts may yet decide that new test 

means that a higher standard of care is required from PCBUs. 

The High-Water Mark of the Budget Plastics Case  

 
(NT), s 18; Workplace Health and Safety Act 2012 (SA) s 18; Workplace Health and Safety 
Act 2012 (Tas) s 18; and Work Health and Safety Act 2011 (Cth), s 18 . 
138 The Australian Postal Corporation v Comcare [2014] FWC 3228. 
139 At [57]–[58]. 
140 Comcare v Commonwealth of Australia [2012] FCA 1419, at [64]–[66]. A young trainee 
suffered severe injuries after falling into the water near an unguarded propeller. Other 
trainees had suffered propeller injuries before him, but the previous injuries were not as 
severe. 
141 WorkSafe New Zealand v Ministry of Social Development [2016] NZDC 12806, at [127]. 
Per Doogue CJ. 
142 At [9]. 
143 At [11]-[12]. 
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A case note published in 2018144 commented on the first case to be decided 

under the HASWA – WorkSafe New Zealand v Budget Plastics (New 

Zealand).145 The District Court set new “culpability bands” for sentencing 

under section 48 of the HASWA.146 The new bands proposed for PCBUs 

were fines of up to $500,000 for ‘low culpability’, fines of between $500,000 

and $1,000,000 for ‘medium’ culpability’, and between $1,000,000 to 

$1,500,000 for ‘high culpability’.147 

Other than setting a new starting point for the level of possible fines and new 

bands, the District Court did not give new sentencing guidelines.148 The 

District Court, had, however, accepted that maximum penalties could and 

should be imposed,149 and that some PCBUs could face a fine that puts them 

out of business if the offending is severe enough.150 

While the decision of Budget Plastics indicated the possibility of 

disregarding pecuniosity for severe offending, the subsequent High Court 

case of Stumpmaster v WorkSafe New Zealand does not even mention this 

possibility.151 

In Stumpmaster, the High Court convened to consider three appeals brought 

by companies fined under section 48(2)(c) of the HASWA.152 The High 

Court stated that there are four steps a court need to follow for sentencing 

under the section 48(2) (c) HASWA. 153 A court needs to:154 

• Assess the reparation amount; 

• Fix the amount of the fine by referring to the bands, and then by 

considering the aggravating and mitigating factors; 

 
144Nadia Dabee “The New Perils of Being Unsafe” (2018) 43(1) New Zealand Journal of 
Employment Relations 99. 
145 CRI-2016-054-003694, [2017] NZDC 17395.  
146 Dabee, n 1 above, at 100.  
147 WorkSafe v Budget Plastics [2017] NZDC 17395, at [27]-[30].  
148 Dabee, n 1 above, at 101.  
149 Ibid. 
150 At 102.  
151 CRI 2018-404-039 [2018] NZHC 2020. Per Venning and Simon France JJ. 
152 At [2].  
153 At [3]. 
154 At [35]. 
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• Determine which, if any, further orders should be made under section 

152-158 of the HASWA;155 and 

• Make an “overall assessment of the proportionality and 

appropriateness of the combined packet of sanctions imposed by the 

preceding three steps”.156 The court should consider the PCBU’s 

ability to pay the fine. In some cases, the fine may be increased in this 

step to reflect the financial capacity of the PCBU.  

The Reparation Amount 

The High Court confirmed that the amount of reparation paid to the victim 

does not change under the HASWA, because the harm to the victim is still 

the same.157 However, the reparation amount as a percentage of the fine 

should decrease, as the amount of fine payable is now higher.158 The High 

Court in Hanham had previously stated that the fixing the reparation amount 

was the priority, as “financial capacity of the offender may be limited”.159 

That the High Court in Stumpmaster chose to retain fixing the reparation, as 

the first step indicates the continued ‘primacy’ of setting the reparation 

amount to compensate the victims.160 

The Sentencing Act (SA) 2002 requires the court to take into account any 

offer to make amends to the victim.161 The amount of reparation ordered 

should take into account the amount offered to the victim by the defendant.162 

Fixing the Amount of the Fine 

 
155 Section 152 allows the court to make an order that the defendant pay the regulator’s costs; 
s 153 allows the court to make an “adverse publicity order”; s 154 allows the court to make 
an “order for restoration” to “remedy any matter caused by the commission of the offence”; 
s 155 allows the court to make an order for a “work health and safety project” to improve 
WHS; s 156 relates to the release of a court-ordered enforceable undertaking; s 157 allows 
the court to issue an injunction for breaches of the HASWA; and s 158 allows the court to 
make a “training order” requiring that one or more workers undertake a specified training 
course.  
156 Stumpmaster, n 7 above, at [3]. 
157 At [5]. 
158 At [54]. 
159 Department of Labour v Hanham and Philip Contractors Ltd (2008) 6 NZELR 79 (HC), 
per Randerson and Pankhurst JJ, at [41]. 
160 At [41]. 
161 SA 2002, a 10. 
162 Hanham, n 159 above, at [44]. Stumpmaster, n 8 above, at [77], [91].  
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The High Court in Stumpmaster retained the factors for assessing culpability 

set in Hanham:163  

(a) The identification of the operative acts or omissions at issue. This will 

usually involve the clear identification of the ‘practicable steps’ which the 

Court finds it was reasonable for the offender to have taken in terms of [s 

22 HASWA 2015];  

(b) An assessment of the nature and seriousness of the risk of harm 

occurring as well as the realised risk;  

(c) The degree of departure from standards prevailing in the relevant 

industry; 

(d) The obviousness of the hazard; 

(e) The availability, cost and effectiveness of the means necessary to avoid 

the hazard; 

(f) The current state of knowledge of the risks and of the nature and severity 

of the harm which could result; 

(g) The current state of knowledge of the means available to avoid the 

hazard or mitigate the risk of its occurrence. 

The High Court did not change factor (b) in light of the wording of section 

48 of the HASWA which states that the risk of ‘serious harm or death’ is part 

of the offence.164 Nor did the High Court consider it necessary to change 

factor (b) to remove the ‘realised risk’ component as requested by 

WorkSafe.165  

WorkSafe had argued that whether or not an accident occurs is a matter of 

chance, and a defendant should not get a lighter sentence because they were 

“lucky”.166 The High Court was sympathetic to that argument but was still of 

the opinion that a breach that caused actual harm should be more severely 

punished. The judges stated that whether or not someone ended up getting 

hurt was “equally true of a lot of offending”.167  

 
163 Hanham, n 159 above, at [54]. Stumpmaster, n 8 above, at [36]. 
164 Stumpmaster, n 151 above, at [38]. 
165 At [40]. 
166 At [40]. 
167 At [40]. 
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Perhaps the High Court thought that a PCBU who actually causes an accident 

is more blameworthy and thus more deserving of a more severe 

punishment.168 The sanction should reflect the “censure” of the court.169 

However, the author agrees with WorkSafe’s submission that whether or not 

an accident actually occurs is a matter of luck,170 and that the same failures 

that did not cause an accident today may well cause one tomorrow. Whether 

or not there is an injury, the worker is exposed to the same risk, and the 

HASWA clearly states that the PCBU has to take reasonably practicable 

steps to manage both hazards and risks.171 Whether or not an accident occurs, 

the PCBU is equally culpable of failing to discharge its obligation. 

After the court assesses the level of culpability of the defendant, it needs to 

assess the amount of the fine.172 The higher amount of the possible fines 

under section 48(2) (c) of the HASWA has led to High Court to devise four 

new ‘culpability bands’. The ‘low culpability’ band can lead to a fine of up 

to $250,000; the ‘medium culpability’ band can lead to a fine of between 

$250,000 to $600,000; the ‘high culpability’ band can lead to a fine of 

between $600,000 up to 1,000,000; and the ‘very high culpability’ band can 

lead to a fine of ‘$1,000,000 plus’.173  

The High Court explained that a ceiling of $250,000 for a minor slip-up will 

provide “adequate deterrence” and also for “graduated steps in the remaining 

bands”.174 The middle band with a figure of up to $600,000 adequately 

reflects the statutory purpose, and the fact that the amount is onerous reflects 

the intent of Parliament.175 

These bands only apply to PCBUs that are entities (most likely a company), 

not to workers or PCBUs who are individuals, or to officers.176 While the 

 
168 See A.P. Simester and Andreas Von Hirsch Crimes, Harms and Wrongs: On the 
Principles of Criminalisation (Hart Publishing, Oxford, UK and Portland, USA, 2014), at 
11.  
169 Ibid.  
170 Stumpmaster, n 151 above, at [40]. 
171 HASWA, s 22.  
172 Stumpmaster, n 151 above, at [35]. 
173 At [53]. 
174 At [52]. 
175 At [54]. 
176 At [20]. 
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High Court stated that different sentencing guidelines would be needed for 

the three latter categories, it did not make any recommendations as to what 

those guidelines should be.177 

Mitigating Factors 

A defendant who pleads guilty, remedies breaches that led to the accident 

and support victims after the accident, undertakes actions that warrant a 

discount in the amount of the fine.178 However, the High Court cautioned 

against excessive discounts to offset the reparation paid, as these would go 

against the Hanham requirement that the discount should not exceed the 

reparation amount.179 The High Court recommended that the maximum 

further discount (after taking into account a discount for paying a reparation) 

be 30 percent of the fine amount, and only if all the mitigating factors were 

present “to a moderate degree”, or one or more were present “to a high 

degree”.180 A previous offence could, however, lift the fine by 10 percent,181 

but that can go up to 15 percent if the defendant had two previous offences.182  

While the High Court in Stumpmaster stated that discounts that were two to 

three times the amount of reparation paid by the PCBU were too steep,183 it 

went on to give discounts that ranged from nine times184 to 25 times185 the 

reparation amount. Pecuniosity is almost always a consideration in setting 

the fine,186 and will be the last step in determining the right amount at which 

to set the fine.187 

Moreover, while there are higher bands for offending, defendants are likely 

to get several discounts.188 There are discounts for pleading guilty,189 paying 

 
177 At [20]. 
178 At [59]-[62]. 
179 At [65]-[66]. 
180 At [67]. 
181 At [61]. 
182 At [95]. 
183 At [66]. 
184 At [91] 
185 At [105]. 
186 At [22], [23]. 
187 At [23], [105]. 
188 At [85], [86], [96], [100], [101]. 
189 At [86], [100]. 
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reparations,190 and the overriding factor appears to be pecuniosity.191 The 

amount the defendant pays towards WorkSafe’s costs also needs to be 

considered.192  

  

Other Orders Available under the HASWA   

The third step in the sentencing approach means that the court should deploy 

the full arsenal of the HASWA.193 If a PCBU needs to take some remedial 

action and has not already done so, the court can make a “project order” to 

improve WHS.194 As the order needs to specify the conditions that the 

offender needs to comply with,195 the court will probably need to be 

reasonably familiar with the WHS practices of the PCBU. Perhaps, 

WorkSafe should be asking for such an order to be made, along with the 

details to be contained in the order. WorkSafe should probably also be 

requesting that the court issue a training order for the offender or worker to 

undertake specified courses of training.196 The court can also issue an 

injunction against an offender for them to cease a particular activity that is in 

contravention of the HASWA  .197  

A failure to follow any of the above court orders is an offence, with a possible 

fine of up to $50,000 for an individual, and a possible fine of up to $250,000 

for any other person (for example a company).198 

The Effect of the Stumpmaster Decision on Deterrence 

Despite the fact that the High Court warned against excessive discounts,199 

the judges in Stumpmaster still gave extremely large discounts to the three 

appellants. The Tasman Tanning Company received a $242,000 discount,200 

 
190 At [35]. 
191 At [100]. 
192 At [25]. 
193 At [3], [10].  
194 HASWA, s 155. 
195 Section 155(2).  
196 Section 158.  
197 Section 157.  
198 Section 159. 
199 Stumpmaster, n 151 above, at [65]-[66]. 
200 At [87]. 
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when the reparation was set at $18,000.201 The overall discount was 40 

percent.202 In the Niagara Sawmilling Company appeal, the High Court 

approved a $251,563 discount.203 This is a 35 percent discount.204  

In the Stumpmaster appeal, the court stated that the starting point should have 

been $550,000 instead of $450,000.205 A discount of almost 50 percent had 

been given to Stumpmaster at trial,206 but the High Court held that the 

discount should have been no more than 25 percent because of 

Stumpmaster’s “good but not exceptional” response.207  

In the end, however, pecuniosity ruled the day, as the fine was substantially 

reduced to $90,000 after Stumpmaster made submissions about its financial 

ability to pay the fine.208 The High Court accepted that the fine of $90,000 

was adequate given the circumstances.209 Thus, the final discount under the 

revised High Court criteria is a whopping $460,000, an 80 percent discount. 

In order to be able to increase deterrence, the cost of the fine would have to 

be increased dramatically, and even small breaches would have to be 

punished severely.210 The High Court does not mention the possibility of 

imposing fines for small breaches. Given the increase in fine amounts in the 

various culpability bands, and given also that the court could increase the fine 

to match the PCBU’s financial ability to pay,211 there may be an increase in 

deterrence under the HASWA. To increase deterrence, officers should also 

be prosecuted,212 but there have been no such prosecutions to date. 

However, as argued in Chapter 3, the pecuniosity of the PCBU is always the 

overriding factor in setting the amount of the fine.213 Indeed, in Stumpmaster, 

 
201 At [77]. 
202 At [87]. 
203 At [91], [95], [97]. 
204 At [91]. 
205 At [99], [104]. 
206 At [100]. 
207 At [104]. 
208 At [105]. 
209 At [105]. 
210 Nadia Dabee “The Health and Safety at Work Act: The Myth of Increased Deterrence” 
(2016) 47 Victoria University Law Review 585, at 615.  
211 Stumpmaster, n 151 above, at [3]. Note that to date there have been no jail sentences 
imposed under the HASWA. 
212 Dabee, n 210 above, at 602. 
213 At 604. 
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the High Court said that, under the HASWA, significant reductions in fines 

would become more common.214  The higher bands make steeper discounts 

more likely as PCBUs with limited financial recourses will continue to face 

financial difficulties when paying the fine.215  

 

 

3.4.6. Codes of Practice 

A workplace code of practice is an approved method of carrying out a 

particular job or task in a manner that has been proven to reduce the risk of 

accident.216 Codes of practice were also used under the HASEA.217 

WorkSafe New Zealand is responsible for developing workplace codes of 

practice.218 WorkSafe has an obligation to consult with employers, unions 

and ‘other persons affected’ when developing codes.219 Once approved by 

the Minister for Workplace Relations and Safety, the code becomes an 

approved code of practice (ACOP).220 ACOPs are tailored to suit the 

particular industry they are used in and can be changed quickly, compared 

with primary legislation, in response to changes within an industry.  

Following an ACOP is a way for a PCBU to show they have discharged their 

duties under the HASWA, that is, to show they have done all that is 

reasonably practicable.221 It is not compulsory for a PCBU to follow an 

ACOP. A PCBU can also show they have taken all practicable steps by 

providing evidence that they have a system of work with safety standards that 

are equivalent to or better than the safety standards in the ACOP.222  

Neil Gunningham and Elizabeth Bluff carried out a literature review of the 

efficiency of codes of practice and guidance material and how they can best 

 
214 Stumpmaster, n 151 above, at [9]. 
215 At [9]. 
216 HASWA, s 222; and WorkSafe New Zealand Act 2013, s 10(e). 
217 HASEA, s 20B. 
218 WorkSafe New Zealand Act 2013, s 10(e). 
219 HASWA, s 222. 
220 A few examples of ACOPs are: WorkSafe NZ Ventilation in Underground Mines and 
Tunnels (Feb 2014); WorkSafe NZ Management and Removal of Asbestos (Nov 2016); 
Department of Labour Management of Noise in the Workplace (Oct 2002). 
221 HASWA, ss 233(2) and 233(3)(b).  
222 Section 233(4). 
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be “designed and implemented” to further the “public interest”.223 The 

authors found evidence that using ACOPs had a positive correlation with 

improved safety in larger organisations.224 Smaller and medium-sized 

enterprises (SMEs) appeared to not be as capable of implementing ACOPs, 

mostly because they were unaware of the ACOP, or if they knew of the 

ACOP, did not know specifically how to apply it.225  

Gunningham and Bluff found that codes of practice are also useful in that 

they provide a step-by-step method of complying and a significant motivator 

for chief executives and supervisors to improve their occupational safety and 

health (OSH) performance.226 In contrast, there was also evidence that 

certain workplaces227 did not implement the ACOP and thus failed to meet 

the compliance standards.228 A possible explanation was that when PCBUs 

are left to regulate themselves,229 they may have a financial incentive to not 

comply.230 

Thus, in terms of deterrence, those SMEs that are unable to implement an 

ACOPs may then find themselves in breach of their duty of care, not 

necessarily because they did not care about avoiding a fine, but because they 

did not know how to comply. 

One of the studies Gunningham and Bluff looked at found that there appeared 

to be three tiers of regulatees:231 

 
223 Neil Gunningham and Liz Bluff “What Determines Efficacy? The Roles of Codes and 
Guidance Materials in Occupational Safety and Health Regulation” (2009) Policy and 
Practice in Health and Safety 3, at 4-7. 100 papers, reports and books on ACOPs in New 
Zealand, Australia, Canada, Denmark, Finland and the Netherlands were identified and used 
for the purposes of this review. This was followed up by stakeholder interviews, 
questionnaires and surveys. 70 respondents across seven countries were selected on the basis 
of possessing the “relevant knowledge”.  
224 At 8. 
225 At 16-17. 
226 At 8-9. 
227 At 9-10. 
228 At 9. 
229 See Chapter 7 of this thesis for a discussion of ‘self-regulation’.  
230 Gunningham and Bluff, n 223 above, at 9. 
231 At 9. 
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- At the bottom there was a small minority who would not comply as 

they had a “don’t know, don’t care, won’t want to know” 232 attitude 

(possibly in the undeterrable category); 

- At the top were those who were “big”233 and had consultants, lawyers 

and safety officers who “love to read guidelines and embellish 

them”,234 losing pragmatism in the process and forgetting that the 

whole purpose of implementing codes is to protect workers; 

- Those in middle who read the guides and use them for what they want 

to do. 

From the Gunningham and Bluff study, it is possible to conclude that the 

usefulness of codes is variable in promoting compliance. 

Indeed, relying on a code of practice is not always straightforward. While 

ACOPs are available free of charge on the internet,235 and hard copies can be 

purchased for a reasonable charge,236 ACOPs do not exist for every 

workplace situation in New Zealand. The PCBU may then have to spend time 

and money obtaining a code of practice from a professional body. For 

example, there are no ACOPs on food packaging in New Zealand. A PCBU 

would have to purchase a code of practice from an international body such 

as the International Organisation for Standardisation (ISO). Applying the 

ISO standard could be a way of doing all that is reasonably practicable to 

ensure safety.  

If an ACOP does not exist, the PCBU may have to come up with their own 

compliance method. However, in situations where no ACOP exists, the 

evidence appears to show that purely relying on an organisation to 

voluntarily develop appropriate codes may be “unwise”.237 Satisfactory 

codes of practice may eventuate when there are non-governmental external 

pressures (perhaps from unions or customers).238 

 
232 At 9. 
233 At 9. 
234 At 9. 
235 HASWA, 231(1). 
236 Section 231(2). 
237 Gunningham and Bluff, n 223 above, at 12. 
238 At 12. 
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Even if codes of practice are readily available, there may be hurdles in 

implementing them. Codes that are not drafted carefully could be too broad 

to be usefully implemented.239 The code may not deal with the specifics of 

the business and may not easily be adaptable to a particular situation. They 

may be poorly written and not easily understood,240 or even be out of date. 

Also, a PCBU might lack the expertise to be able to implement it.241 The new 

law does not propose solutions to resolve old uncertainties in implementing 

ACOPs and codes of practice. 

3.4.7. The Primary Duty of Care to Other Persons 

Under the HASEA, employers had to "take all practicable steps to ensure that 

no action or inaction of any employee while at work harms any other person", 

such as a member of the public who enters a construction site.242 

Under the HASWA, PCBUs must ensure “… so far as is reasonably 

practicable, that the health and safety of other persons is not put at risk from 

work carried out as part of the conduct of the business or undertaking”.243 

Other persons could include people such as visitors or clients using the 

facilities.244  

It is not just the actions or inaction of employees that the PCBU has to 

manage,245 but the whole of its undertaking should be safe to other persons. 

For example, an employee could cause harm by accidentally spilling a toxic 

substance. The PCBU will have to manage the toxic spill at the place of work 

itself so that the toxic substance does not harm workers and visitors. If, 

however, there is a risk of the spill spreading to the road or sewage systems, 

 
239 Elizabeth Bluff and Neil Gunningham A Review of Key Characteristics that Determine 
the Efficacy of OHS Instruments (Australian Safety and Compensation Council, July 2008) 
at [30]. See Chapter 8 of this thesis for a suggestion on how officers could work together 
under a co-regulatory model to develop compliance methods. 
240 At [342]. There appears to be scope for improving ACOPs by simplifying them and by 
providing more examples of how to apply them: Gunningham and Bluff, n 159 above, at 15. 
241 At [350] and [351]. 
242 HASEA, s 15. 
243 HASWA, s 36(2). 
244 In Dean Allan Coggins v Sunmanor Pty Ltd Industrial Court of Queensland C/2009/60, 
17 June 2010, a white-water kayaking business was held to have duties to its customers. 
245 Cardrona Ski Resort Ltd v Department of Labour HC Invercargill CRI-2009-425-16, 11 
September 2009.  
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then the PCBU will also have to take steps so far as is reasonably practicable, 

to prevent this occurring.  

3.4.8. The Costs of Compliance  

Estimating the cost of compliance is difficult in the absence of data but it is 

possible to speculate that, for example, buying and installing a machine guard 

and training workers may be a small cost for a large business, but large cost 

for a small business. A redesign of a particular plant to meet safety standards 

may be affordable for PCBUs with more capital, but unaffordable for smaller 

PCBUs. PCBUs who cannot afford the capital investment needed to meet 

safety standards may have to reconsider whether to operate at all,246 or 

perhaps even change their core business. Some PCBUs who have the funds 

to invest in better safety equipment and processes but may have made the 

rational calculus that it would be cheaper to get a fine than to comply.247  

For the latter type of PCBU, the question is, given the increase in fines and 

the possibility of a jail sentence, would that then cause previously non-

complying PCBUs to make the extra investment in WHS? Kip Viscusi 

carried out an econometric analysis of the effect of increased fines on 

compliance.248 He looked at the enforcement of OSH in the United States 

during the 1972-1975 period. The study looked at 85 industries.249 He found 

that an increase in enforcement did raise investment in workplace safety 

which in turn improved the quality of the workplace safety measures.250 

However, improved safety measures also decreased “workers’ safety-

enhancing actions” because workers found a lower marginal cost to 

exhibiting safety behaviours when they felt the machinery guards were there 

to protect them.251 

Viscusi also found that increased fines did not significantly increase 

investment in OSH,252 mostly because of the “ill-conceived” nature of the 

 
246 Taskforce Report, above n 48, at [389]. 
247 See Section 3.2.1 above.  
248 W. Kip Viscusi “The Impact of Occupational Safety and Regulation” (1979) The Bell 
Journal of Economics 117.  
249 At 126. 
250 At 117. 
251 At 118. 
252 At 130. 
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regulator’s enforcement strategy.253 The main problem with the regulator’s 

strategy were thought to be ineffective allocation of resources, and an 

“inordinate number of standards” to be enforced.254 While compliance did 

increase in a particular workplace following a visit from an inspector, the 

changes in behaviour were not sustained and changes in behaviour were not 

seen across the industry.255 

While the study is over 40 years old and from a different jurisdiction. 

Nonetheless, it does point to the quality of enforcement as being a critical 

factor for increasing deterrence. Given that the number of inspectors is still 

low in New Zealand,256 even after the enactment of the HASWA, and that 

the regulator still uses a responsive regulation approach with a focus on 

compliance and self-regulation.257  

3.4.9. Experience Rating in New Zealand 

The situation is also different in New Zealand as employers do not pay the 

full cost of workplace accidents.258 The Accident Compensation Corporation 

(ACC) provides universal cover to any person in New Zealand that has 

accident. Compensation is paid to those who suffer injuries caused by an 

accident, whether at work or not; for ‘treatment injuries’ or injuries following 

a medical procedure and; for work-related gradual process diseases or 

infections.259 There is a statutory bar on any tortious actions for personal 

injury.260 

Work-related injuries are defined in section 28 of the Accident Compensation 

Act (ACA) 2001 as personal injuries suffered while at “any place for the 

purpose of his or her employment”. The ACC uses experience rating or the 

loading of levies (the equivalent of insurance premiums) on employers that 

 
253 At 133. 
254 At 133. 
255 At 133. 
256 See section 3.6.4 below. 
257 See Chapter 7 of this thesis for a discussion of self-regulation.  
258 The discussion on experience rating is part of a paper the researcher published: “A New 
Paradigm for Occupational Health and Safety: It is Time to Abandon Experience-Rating 
Once and For All?” New Zealand Journal of Employment Relations 42(1) 72-95. 
259 ACA 2001, s 8, s 20. 
260 Sections 317, 318.  
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had a poor accident claims record in the previous three years and, gives levy 

discounts to those with good claims records.  

The Experience Rating Scheme (ERS) programme only applies to employers 

who pay levies beyond the ‘minimum liable earnings’ of $28,600 ( in the tax 

year 1 April 2014- 15).261 Setting this threshold is necessary because 

experience rating can only applied to larger businesses where a large amount 

of data can be gathered. The data for larger organisations is more reliable and 

consistent than the data that can be gathered for smaller businesses.262 A 

couple of accidents in a small firm with few employees would change its rate 

more significantly than a couple of accidents in a large company with many 

employees. Small businesses are left out of the ERS. 

If changes in levy prices are to motivate employers to invest in workplace 

safety, then employers need to know in advance how a levy hikes and 

discounts will be imposed.263 A study by Pierre Koning showed that 

employers who were aware of how experience rating works were more likely 

to invest in workplace safety.264 The ACC provides extensive information on 

the ERS on its website. The website also has an on-line calculator and there 

are hotlines to call for employers who would like more information. So 

arguably, for those employers who are interested, the information is readily 

available.  

Under the ERS, most of the incentives to invest in safety are ex post. Koning 

also found that the incentive to “increase … preventative activities” only 

eventuates after there was a “substantial” increase in levy for an employer.265 

The ACC decreased levies on employers by ten percent for the 2017-2019 

 
261 Accident Compensation Act (Experience Rating) Regulations 2016, Reg 6.  
262 Stephen D Sugarman “Doing away with Tort Law” (1985) 73 California Law Review 
555, 576.  
263 Pierre Koning “Estimating the Impact of Experience Rating on the Inflow into Disability 
Insurance in the Netherlands” (February 2005) Utrecht School of Economics, Tjalling C. 
Koopmans Research Institute, Discussion Paper Series 05-07, 38. 
264 D.E. Hyatt and T. Thomason “Evidence on the Efficacy of Experience rating in British 
Columbia: A Report to the Royal Commission on Workers’ Compensation to the Royal 
Commission on Workers’ Compensation in BC, Victoria (1998). 
265 Koning, n 197 above, at 24, 37. A substantial premium increase was found to be in the 
range of 4.82% to 7.63% for medium to large employers. 
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period while increasing levies on workers by three percent.266 Employers 

now shoulder even less of the cost of compensation, which means reduced 

ability to motivate employers to invest in safety through the threat of 

increased costs. 

Another study by Pascale Lengange also found that an increase in premiums 

can lead to employers investing more in safety training and education ex 

post.267 She carried out an econometric study that correlates actual safety 

practices (rather than claim rates) with increasing or decreasing premiums.268 

High premiums were a signal to employers to address WHS issues and less 

WHS breaches were observed after a premium increase.269 Premium 

decreases did not lead to reduced efforts to maintain good WHS.270  

However, there are a number of confounding factors. Levy hikes may not be 

the direct cause of an increase in safety investment. A levy hike is usually 

accompanied by other events. For example, monitoring by the regulator 

could increase, good employees may leave, fines may be imposed and, the 

firm subject to negative publicity.271 Those other events may be a more 

significant cause of a change in attitude towards safety than a levy hike.  

Smaller businesses are not experience-rated, so there is no financial incentive 

to invest in safety tied in with premium hikes.272 This is an issue because 

workers in smaller businesses face more hazardous work environments and, 

smaller businesses have less money to invest in safety management 

 
266 ACC Decreasing Your Work Levy https://www.shapeyouracc.co.nz/proposals/work-
levy/. Accessed 23rd April 2017. 
267 Pascale Lengange “Experience Rating and Work-Related Health and Safety” (2016) 
Journal of Labor Research 37. She looked at premiums and how they were increased or 
decreased following an accident, from 1999 to 2005, in France, at 76-78. 
268 At 37. 
269 At 94. 
270 At 94. 
271 See M.M. Brath, R.W. Klein, and G. Krohm G. “Workers’ Compensation Insurance 
Experience Rating and Subsequent Employer Claims: the Wisconsin Experience” (2008) 
Journal of Insurance Issues 16, at 20.  
272 L.I. Boden “Workers’ Compensation in the United States: High Costs, Low Benefits” 
(1995) 16 Annual Review of Public Health 189, at 198. 

https://www.shapeyouracc.co.nz/proposals/work-levy/
https://www.shapeyouracc.co.nz/proposals/work-levy/
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systems.273 Small businesses (with less than 20 employees) make up 97 

percent or our economy.274  

What do Decreased Claims Actually Mean? 

A study by Michael M. Brath et al found that experience rating is more 

effective at reducing the number of claims in larger employers.275 But they 

placed a caveat on their study and explained that the study does not 

demonstrate that experience rating creates an incentive to improve workplace 

safety, but only shows that claims decrease as a consequence of experience 

rating.276 The data is insufficient to suggest a causal relationship between 

increased premiums and an improvement in workplace safety.277  

A decrease in accident claims does not necessarily mean that fewer accidents 

are occurring. Instead, it could be that employers are getting their employees 

to make fewer claims, even if the numbers of accidents remain the same.278 

It is often impossible to determine whether lower claims are due to better 

investment in safety or, due to employers discouraging injured employees 

from making claims.279 The studies are severely limited as no direct data is 

available to measure the effects of experience rating.280  

Indeed, one of the more severe consequences of experience rating is that 

some employers may discourage injured employees filing a claim; or tell the 

employee to report an accident as a non-work accident.281 In New Zealand, 

 
273 See for example Ole H. Sorensen et al “Working in Small Enterprises – Is there a Special 
Risk?” 45 (10) (2007) Safety Science 1044. 
274 Ministry of Business, Innovation and Employment Small Businesses in New Zealand Fact 
Sheet (May 2016). 
275 Brath, n 271 above, at 42. 
276 At 18. 
277 At 34. 
278 See Lengange, n 267 above, above. 
279 See Liz Mansfield et al “A Critical Review of Literature on Experience Rating in 
Workers’ Compensation Systems” (2012) 10 (1) Policy and Practice in Health and Safety 3, 
at 13.  
280 See, for example, Christopher J. Bruce and Frank J. Atkins “Efficiency Effects of 
Premium-Setting Regimes under Workers’ Compensation: Canada and the United States” 
(1993) 11 (1) Journal of Labor Economics 538, at 558-560. This study summarises the 
findings of seven North American studies that all used proxies to determine the effect of 
experience rating on workplace accidents.  
281 Emile Tompa et al “Financial Incentives of Experience Rating of Workers’ 
Compensation: New Evidence from a Program Chane in Ontario, Canada” (2013) 55 (3) 
Journal of Occupational and Environmental Medicine 292. L. Strunin and L.I. Boden “The 
Workers’ Compensation System: Worker Friend or Foe?” (2004) 45(4) American Journal of 
Industrial Medicine 338. 
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this does not leave the worker with no compensation as it may in other 

jurisdictions.282 The ACC will cover the cost of any accident, no matter what 

the cause. Employers may discourage employees from making claims under 

the work account, but the cost of the claim will be picked up somewhere else. 

There is no evidence as to the whether this is indeed happening.283  

3.5. Other Duty-Holders and their Duties 

3.5.1. Workers 

Workers284 can still influence the safety of the workplace, but do not have as 

much influence as a PCBU. Also, PCBUs stand to gain more economically 

from their undertaking than employees. Therefore, workers have less onerous 

duties than PCBUs.285  

Under the HASEA, employees had to take all practicable steps to ensure their 

safety and those of ‘any other person’.286 Employees had to follow 

instructions of the employer. Under the HASWA, a worker has to take 

reasonable care of his or her own health and safety and ensure that their acts 

or omissions do not affect the safety of other persons.287 Workers also need 

to, as far as they are reasonably able, comply with reasonable instructions 

given by the PCBU and reasonable workplace policies and procedures.288 

The term ‘reasonable care’ implies an objective standard,289 but not one as 

stringent as the duty to take all practicable steps.   

Even if the duty of care on employees is less onerous under the new law, the 

application of the new duties is not expected to differ dramatically from the 

application the old duties. For instance, in Department of Labour v Adams, 

decided under the HASEA, Mr Adams, a crane operator and employee of 

 
282 At 342. 
283 This is the end of the extract from Nadia Dabee “A New Paradigm for Occupational 
Health and Safety: It is Time to Abandon Experience-Rating Once and For All?” New 
Zealand Journal of Employment Relations 42(1) 72-95. 
284  The  HASWA replaces the term “employee” with the term “worker”. HASWA, S 19 
defines “worker” as including employees, contractors, subcontractors, employees of 
contractors or of subcontractors.  
285 Barry Sherriff and Michael Tooma Understanding the Model Work Health and Safety Act 
(CCH Australia, Australia, 2010), at 52. 
286 HASEA , s 19. 
287 HASWA , s 45(a)–(b). 
288 Section 45(c)–(d). 
289 Sherriff and Tooma, n 285 above, at 52. 
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Central Cranes Ltd, swivelled his crane so that his portal came into contact 

with overhead power lines.290 Mr Brownlee, who was holding onto the portal 

with a cable, was electrocuted and killed when the portal hit the power lines. 

The defendant was convicted for not taking all practicable steps to prevent 

harm;291 it was standard procedure to look out for power cables before 

beginning work.  

The outcome of the Adams case will almost certainly be the same under the 

HASWA. The defendant did not take reasonable care to prevent injury to Mr 

Brownlee by looking out for power cables and the defendant also failed to 

follow the standard safety procedure of looking out for cables. 

3.5.2. Other persons 

Visitors and other persons passing through a worksite may, by their actions 

or inactions affect the safety of workers and other persons.292  There is now a 

new duty on other persons at a workplace to ‘take reasonable care of his or 

her own safety’,293 and to ensure ‘that his or her acts or omissions do not 

adversely affect the health and safety of other persons’.294 There is also a 

duty to comply with instructions from the PCBU as far as those instructions 

allow the PCBU to comply with the HASWA .295 Cases involving the 

prosecutions other persons are likely to be few as WorkSafe usually focuses 

prosecution efforts on employers and employees.296  

3.5.3. Principals 

Under section 18 of the HASEA, principals had to take all practicable steps 

to ensure that no contractor or subcontractors or their employees were 

harmed while doing work they were engaged to do.297 In Central Cranes Ltd 

v Department of Labour, decided under the HASEA, the Court held that the 

duty of the contractor towards its employees was "patently greater" than the 

 
290 Department of Labour v Adams DC Pukekohe CRN6057007360, 18 September 2003.   
291 He was prosecuted for a breach of s 50 of the HASEA . 
292 First Report, n 44 above, at [9.22]–[9.23]. 
293 HASWA, s 46(a). 
294 Section 46(b). 
295 Section 41(c). 
296 No prosecutions against other persons have been made thus far. The regulator also targets 
its education efforts towards employers and workers: see for example "Information and 
Guidance" (2016) WorkSafe New Zealand <www.worksafe.govt.nz>. 
297 HASEA, s 18. 
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duties of the principal as the former were the direct employers. The principal 

was not, however, exonerated from liability.298 Central Cranes, as the 

principal, still had to take all practicable steps to ensure the safety of the 

employees of Skytech, the subcontractor.299 The principal was held to have 

breached its duties to the employees of the subcontractors. Central Cranes 

could have taken more steps to ensure the safety of Skytech's employees, for 

example, by talking to Skytech to ensure that the employees were using the 

correct safety gear.  

The guidelines issued for principals under the HASEA by the Ministry of 

Business, Innovation and Employment (MBIE) made it clear that principals 

cannot feign ignorance of safety matters affecting the employees of the 

contractor or subcontractor.300 It is clear that negotiation about safety 

processes must have occurred between principals and contractors.301 

Two sections in the HASWA are relevant to understand the duties of 

principals. First, section 36(1)(b) states that a PCBU owes a primary duty of 

care to workers whose activities are "influenced or directed" by the PCBU. 

The work of the principal would influence employees of a contractor or 

subcontractor, so the principal has to do what is ‘reasonably practicable’ to 

look after the safety of employees of contractors and of subcontractors. What 

is reasonably practicable for a PCBU depends on their ability to take steps to 

implement safety measures.302 A principal will be less able to direct the 

employees of the contractor than the contractor would.  

Secondly, section 34 places duties on PCBUs with the same duty of care to 

consult, cooperate with and coordinate their activities with each other. For 

example, the principal, contractors and subcontractors all owe primary duties 

to workers on the same site,303 and now have a legal requirement to consult, 

 
298 Central Cranes Ltd v Department of Labour [1997] 3 NZLR 694 (CA) at 702.  
299 At 702. The judgment states that if "there is a step which it would be practicable for 
[Central Cranes] to take … that step is required to be taken irrespective of what steps might 
be required of the employer".  
300 Ministry of Business, Innovation and Employment A Principal's Guide to Contracting to 
Meet the Health and Safety in Employment Act (May 2010) at 7–10. 
301 At 20–51. 
302 First Report, n 44 above, at [6.84]. 
303 This will affect PCBUs who have duties under ss 37–43 HASWA as well. 
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cooperate and coordinate their activities. The potential fine is up to $20,000 

for an individual and $100,000 for any other person who fails to comply.304  

Previously the requirements to consult, cooperate and coordinate were part 

of the MBIE guidelines for principals. The threat of a fine under the new law 

may nudge a few more principals to discuss safety with contractors and 

subcontractors.305  

3.6. The Enforcement of the Health and Safety at Work Act 2015.  

3.6.1. The Approach of the Courts 

For deterrence to increase significantly, the courts should be willing to 

impose higher fines and jail sentences. Johnstone argues that “High 

maximum penalties are… of little point if the actual fines imposed are 

small…”306 This section examines the Court’s approach to setting the amount 

of the fines.  

3.6.2. Tension with reparations 

Under the HASEA, courts had been awarding higher reparation amounts over 

high fines.307 Reparation amounts are sums paid directly to the victim,308 and 

can be insured against. High reparation amounts can also be used to offset 

the amount of the fine the defendant has to pay.309 Offsetting the fine amount 

usually happens when the defendant can only afford the reparation 

amount.310 Increasing reparation amounts may not increase deterrence since 

the cost of the reparation is not usually borne directly by the defendant, but 

by the insurance company, although there is always the possibility that 

premiums may increase as a result of increased claims. 

 
304 HASWA, s 34(2). 
305 See Chapter 6 of this thesis for a discussion of the duties of officers of PCBUs that are 
principal contractors. 
306 Richard Johnstone “Work Health and Safety and the Criminal Law in Australia” (2013) 
Policy and Practice in Health and Safety 25, at 37. 
307 See "Media Releases" WorkSafe New Zealand <www.worksafe.govt.nz>.  
308 Sentencing Act (SA) 2002, ss 11–14. 
309 Section 14.  
310 See Hanham, n 159 above,  at [64]–[71]. 
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3.6.3. When Pecuniosity is a Factor: The de Spa decision and the 

Sentencing Act 2002 

Courts must use the guidelines in the Sentencing Act 2002 when determining 

the level of fine to impose. Aggravating circumstances such as the 

vulnerability of the victim and mitigating circumstances such as the remorse 

shown by the offender are taken into account.311 Offers to make amends to 

the victim can also be taken into consideration by the court to reduce the 

amount of the fine.312 PCBUs who are companies cannot show remorse. The 

pecuniosity of a PCBU-company is the main factor that a court is likely to 

take into account during sentencing. 

The decision of Department of Labour v de Spa and Co Ltd directs that fines 

must be commensurate with the employer's pecuniosity.313 The degree of 

culpability, the harm that occurred, whether or not a guilty plea was entered, 

compensation made to the victim and the employer's safety record are further 

factors in determining the level of the fine.314  

The most significant mitigating factor for fines is the financial means of the 

employer.315 The rationale for looking at the employer's financial means 

before imposing a fine is to keep the business afloat and preserve jobs.316 

Higher fines will most probably be externalised (passed onto others) by the 

business. Goods may end up costing more, dividends on shares may drop, 

and, worst of all, employees may lose their jobs. The loss of jobs is what the 

courts may be trying to prevent by limiting fines. 

If an employer knows they will only ever receive a fine that they can afford 

to pay, there may never be sufficient deterrence.317 The Taskforce 

 
311 SA 2002, s 9.  
312 Section 10. 
313 Department of Labour v de Spa & Co Ltd [1994] 1 ERNZ 339 (High Court) at 343–344. 
The court in Hanham also said that the starting point of the fine should depend on the 
defendant's level of "culpability", above n 244 at [54] and [61]–[62]. 
314 de Spa , n 264 above ,at 343–344. 
315 Alan Woodfield, Stephen Hickson and Andrea Menclova An Empirical Analysis of 
Changing Guidelines for Health and Safety in Employment Sentences in New Zealand 
(Working Paper No 14/2013 Department of Economics and Finance, University of 
Canterbury, Christchurch, 2013) at 3. 
316 De Spa, n 313 above at, 6: "A fine at a particular level will obviously bear differently 
upon a small impecunious employer as opposed to a large financially strong employer." 

317 The possibility of a PCBU going into liquidation or receivership following a workplace 
accident still remains. 
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recommended that businesses that harm workers should have to pay stiffer 

fines, even if the consequence was the business shutting down.318 The 

Taskforce was of the view that a significant number of businesses failed 

anyway due to a poor business model. Under such a model they could not 

afford good health and safety measures and should be shut down.  

It seems unlikely, at this point in time, that courts will be willing to impose 

fines that will lead to businesses shutting down. Courts seem more willing to 

impose high reparation amounts. To avoid passing on costs of fines to the 

business, liability can be pinned on individuals. Under the HASWA, officers 

of PCBUs can be fined higher amounts without making the business pay a 

fine it cannot afford. Officers, like businesses, cannot insure against the cost 

of a fine.319 However, as will be discussed in section 3.6.4 below, the problem 

of detecting breaches and securing convictions remains. 

The High-Water Mark of the Budget Plastics Case  

A case note published in 2018320 commented on the first case to be decided 

under the HASWA – WorkSafe New Zealand v Budget Plastics (New 

Zealand).321 The District Court set new “culpability bands” for sentencing 

under section 48 of the HASWA.322 The new bands proposed for PCBUs 

were fines of up to $500,000 for ‘low culpability’, fines of between $500,000 

and $1,000,000 for ‘medium’ culpability’, and between $1,000,000 to 

$1,500,000 for ‘high culpability’.323 

Other than setting a new starting point for the level of possible fines and new 

bands, the District Court did not give new sentencing guidelines.324 The 

District Court, had, however, accepted that maximum penalties could and 

should be imposed,325 and that some PCBUs could face a fine that puts them 

out of business if the offending is severe enough.326 

 
318 Taskforce Report, above n 4, at [389]. 
319 Companies Act 1993, s 162. 
320 Nadia Dabee “The New Perils of Being Unsafe” (2018) 43(1) New Zealand Journal of 
Employment Relations 99. 
321 CRI-2016-054-003694, [2017] NZDC 17395.  
322 Dabee, n 320 above, at 100.  
323 WorkSafe v Budget Plastics [2017] NZDC 17395, at [27]-[30].  
324 Dabee, n 320 above, at 101.  
325 Ibid. 
326 At 102.  
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While the decision of Budget Plastics indicated the possibility of 

disregarding pecuniosity for severe offending, the subsequent High Court 

case of Stumpmaster v WorkSafe New Zealand does not even mention this 

possibility.327 

In Stumpmaster, the High Court convened to consider three appeals brought 

by companies fined under section 48(2)(c) of the HASWA.328 The High 

Court stated that there are four steps a court need to follow for sentencing 

under the section 48(2) (c) HASWA. 329 A court needs to:330 

• Assess the reparation amount; 

• Fix the amount of the fine by referring to the bands, and then by 

considering the aggravating and mitigating factors; 

• Determine which, if any, further orders should be made under section 

152-158 of the HASWA;331 and 

• Make an “overall assessment of the proportionality and 

appropriateness of the combined packet of sanctions imposed by the 

preceding three steps”.332 The court should consider the PCBU’s 

ability to pay the fine. In some cases, the fine may be increased in this 

step to reflect the financial capacity of the PCBU.  

The Reparation Amount 

The High Court confirmed that the amount of reparation paid to the victim 

does not change under the HASWA, because the harm to the victim is still 

the same.333 However, the reparation amount as a percentage of the fine 

 
327 CRI 2018-404-039 [2018] NZHC 2020. Per Venning and Simon France JJ. 
328 At [2].  
329 At [3]. 
330 At [35]. 
331 Section 152 allows the court to make an order that the defendant pay the regulator’s costs; 
s 153 allows the court to make an “adverse publicity order”; s 154 allows the court to make 
an “order for restoration” to “remedy any matter caused by the commission of the offence”; 
s 155 allows the court to make an order for a “work health and safety project” to improve 
WHS; s 156 relates to the release of a court-ordered enforceable undertaking; s 157 allows 
the court to issue an injunction for breaches of the HASWA; and s 158 allows the court to 
make a “training order” requiring that one or more workers undertake a specified training 
course.  
332 Stumpmaster, n 151 above, at [3]. 
333 At [5]. 
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should decrease, as the amount of fine payable is now higher.334 The High 

Court in Hanham had previously stated that the fixing the reparation amount 

was the priority, as “financial capacity of the offender may be limited”.335 

That the High Court in Stumpmaster chose to retain fixing the reparation, as 

the first step indicates the continued ‘primacy’ of setting the reparation 

amount to compensate the victims.336 

The Sentencing Act (SA) 2002 requires the court to take into account any 

offer to make amends to the victim.337 The amount of reparation ordered 

should take into account the amount offered to the victim by the defendant.338 

Fixing the Amount of the Fine 

The High Court in Stumpmaster retained the factors for assessing culpability 

set in Hanham:339  

(a) The identification of the operative acts or omissions at issue. This will 

usually involve the clear identification of the ‘practicable steps’ which the 

Court finds it was reasonable for the offender to have taken in terms of [s 

22 HASWA 2015];  

(b) An assessment of the nature and seriousness of the risk of harm 

occurring as well as the realised risk;  

(c) The degree of departure from standards prevailing in the relevant 

industry; 

(d) The obviousness of the hazard; 

(e) The availability, cost and effectiveness of the means necessary to avoid 

the hazard; 

(f) The current state of knowledge of the risks and of the nature and severity 

of the harm which could result; 

(g) The current state of knowledge of the means available to avoid the 

hazard or mitigate the risk of its occurrence. 

 
334 At [54]. 
335 Hanham, n 283 above, at [41]. 
336 At [41]. 
337 SA 2002, a 10. 
338 Hanham, n 283 above, at [44]. Stumpmaster, n 151above, at [77], [91].  
339 Hanham, n 261 above, at [54]. Stumpmaster, n 151  above, at [36]. 
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The High Court did not change factor (b) in light of the wording of section 

48 of the HASWA which states that the risk of ‘serious harm or death’ is part 

of the offence.340 Nor did the High Court consider it necessary to change 

factor (b) to remove the ‘realised risk’ component as requested by 

WorkSafe.341  

WorkSafe had argued that whether or not an accident occurs is a matter of 

chance, and a defendant should not get a lighter sentence because they were 

“lucky”.342 The High Court was sympathetic to that argument but was still of 

the opinion that a breach that caused actual harm should be more severely 

punished. The judges stated that whether or not someone ended up getting 

hurt was “equally true of a lot of offending”.343  

Perhaps the High Court thought that a PCBU who actually causes an accident 

is more blameworthy and thus more deserving of a more severe 

punishment.344 The sanction should reflect the “censure” of the court.345 

However, the author agrees with WorkSafe’s submission that whether or not 

an accident actually occurs is a matter of luck,346 and that the same failures 

that did not cause an accident today may well cause one tomorrow. Whether 

or not there is an injury, the worker is exposed to the same risk, and the 

HASWA clearly states that the PCBU has to take reasonably practicable 

steps to manage both hazards and risks.347 Whether or not an accident occurs, 

the PCBU is equally culpable of failing to discharge its obligation. 

After the court assesses the level of culpability of the defendant, it needs to 

assess the amount of the fine.348 The higher amount of the possible fines 

under section 48(2) (c) of the HASWA has led to High Court to devise four 

new ‘culpability bands’. The ‘low culpability’ band can lead to a fine of up 

 
340 Stumpmaster, n 151above, at [38]. 
341 At [40]. 
342 At [40]. 
343 At [40]. 
344 See A.P. Simester and Andreas Von Hirsch Crimes, Harms and Wrongs: On the 
Principles of Criminalisation (Hart Publishing, Oxford, UK and Portland, USA, 2014), at 
11.  
345 Ibid.  
346 Stumpmaster, n 151 above, at [40]. 
347 HASWA, s 22.  
348 Stumpmaster, n 151 above, at [35]. 
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to $250,000; the ‘medium culpability’ band can lead to a fine of between 

$250,000 to $600,000; the ‘high culpability’ band can lead to a fine of 

between $600,000 up to 1,000,000; and the ‘very high culpability’ band can 

lead to a fine of ‘$1,000,000 plus’.349  

The High Court explained that a ceiling of $250,000 for a minor slip-up will 

provide “adequate deterrence” and also for “graduated steps in the remaining 

bands”.350 The middle band with a figure of up to $600,000 adequately 

reflects the statutory purpose, and the fact that the amount is onerous reflects 

the intent of Parliament.351 

These bands only apply to PCBUs that are entities (most likely a company), 

not to workers or PCBUs who are individuals, or to officers.352 While the 

High Court stated that different sentencing guidelines would be needed for 

the three latter categories, it did not make any recommendations as to what 

those guidelines should be.353 

Mitigating Factors 

A defendant who pleads guilty, remedies breaches that led to the accident 

and support victims after the accident, undertakes actions that warrant a 

discount in the amount of the fine.354 However, the High Court cautioned 

against excessive discounts to offset the reparation paid, as these would go 

against the Hanham requirement that the discount should not exceed the 

reparation amount.355 The High Court recommended that the maximum 

further discount (after taking into account a discount for paying a reparation) 

be 30 percent of the fine amount, and only if all the mitigating factors were 

present “to a moderate degree”, or one or more were present “to a high 

degree”.356 A previous offence could, however, lift the fine by 10 percent,357 

but that can go up to 15 percent if the defendant had two previous offences.358  

 
349 At [53]. 
350 At [52]. 
351 At [54]. 
352 At [20]. 
353 At [20]. 
354 At [59]-[62]. 
355 At [65]-[66]. 
356 At [67]. 
357 At [61]. 
358 At [95]. 
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While the High Court in Stumpmaster stated that discounts that were two to 

three times the amount of reparation paid by the PCBU were too steep,359 it 

went on to give discounts that ranged from nine times360 to 25 times361 the 

reparation amount. Pecuniosity is almost always a consideration in setting 

the fine,362 and will be the last step in determining the right amount at which 

to set the fine.363 

Moreover, while there are higher bands for offending, defendants are likely 

to get several discounts.364 There are discounts for pleading guilty,365 paying 

reparations,366 and the overriding factor appears to be pecuniosity.367 The 

amount the defendant pays towards WorkSafe’s costs also needs to be 

considered.368  

3.6.4. Certainty of the Enforcement 

A survey of empirical data on the deterrence of workplace accidents revealed 

that certainty of enforcement is the most important factor for deterrence.369 

Gordon and Woodfield argued that inspection rates were below the level 

required for effective deterrence.370 The Taskforce also found that 

enforcement of regulation was ineffective as there were not enough 

inspections and the chances of being caught for non-compliance were very 

low.371 The Taskforce thus recommended an increase in capacity for 

enforcement and surveillance.372  

 
359 At [66]. 
360 At [91] 
361 At [105]. 
362 At [22], [23]. 
363 At [23], [105]. 
364 At [85], [86], [96], [100], [101]. 
365 At [86], [100]. 
366 At [35]. 
367 At [100]. 
368 At [25]. 
369 See Kevin Purse and Jillian Dorrian “Deterrence and Enforcement of Occupational Health 
and Safety Law” (2011) International Journal of Comparative Labour Law 23. See also John 
E. Calfee and Richard Craswell “Some Effects of Uncertainty with Legal Standards” (1984) 
Virginia Law Review 965, at 981. 
370 Paul Gordon and Alan Woodfield “Ex Ante Rules in New Zealand’s Health and Safety in 
Employment Act: A Law and Economics Analysis” (2007) New Zealand Economic Papers 
9, at 91- 92. The authors carried out an econometric analysis of prosecutions following 
random inspections and reactive inspections following an incident or complaint. They 
investigated 3094 prosecutions from 1 July 1997 – 30 June 2005, at 95. 
371 Taskforce Report, above n 44 , at [129]. 
372 At [148]. 
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The Government has responded by providing an additional $33 million to 

increase the number of workplace inspectors. WorkSafe had 137 inspectors 

in 2013–2014, that is one inspector for every 3,561 workplaces, with a plan 

to increase the number of inspectors to 200 by 2016.373 That still means only 

one inspector for every 2,500 workplaces. To visit every single workplace 

just once a year, each inspector would have to inspect 6.8 workplaces every 

single day of the year.  

It is difficult to say what the optimum rate of inspection should be. However, 

a study of food safety in restaurants suggests that the optimal rate of 

inspections should be three to four times a year for every business.374 Only 

14,248 health and safety assessments were carried out by WorkSafe last year. 

In other words, out of a total of 487,875 businesses in New Zealand, only 2.9 

per cent were inspected.375 There are not enough inspections being carried 

out to detect and punish even the majority of violations, save for the most 

severe and obvious ones.  

A limited number of inspectors has meant that WorkSafe has had to prioritise 

the use of its inspectorate. One of the strategies WorkSafe adopted to 

maximise the use of its inspectors is to focus on high hazard industries.376 

The Taskforce has suggested that activities which could lead to catastrophic 

disasters should be classified as high hazard industries and actively 

monitored.377 Focussing on a few businesses may increase specific 

deterrence in those industries. 

3.6.5. The Decision to Prosecute 

WorkSafe's prosecution policy follows the Solicitor General's guidelines for 

prosecuting.378 The evidential test and the public interest test must both be 

passed before WorkSafe will start a prosecution. Under the evidential test, if 

the quality of the evidence does not foretell a reasonable chance of a 

 
373 WorkSafe New Zealand WorkSafe Annual Report 2013-2014 (2014), at 8.  
374 K. Bruce Newbold and others "Restaurant Inspections Frequency and Food Safety 
Compliance" (2008) 71 J Environ Health 56 at 59.  
375 WorkSafe Annual Report 2013-2014, n 309 above, at 3. 
376 At 3. See Chapter 7 of this thesis for a discussion of risk-based regulation. 
377 Taskforce Report, above n 4, at [311]. 
378 "WorkSafe New Zealand – Prosecution Policy" (May 2016) WorkSafe New Zealand 
<www.worksafe.govt.nz>. 
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successful prosecution, then WorkSafe will not prosecute.379 If the evidential 

test is passed, WorkSafe must decide whether the prosecution is in the public 

interest.380  

Other factors to consider are whether a death occurred, the seriousness of the 

offence, disregard for safety, repeated breaches and obstruction of inspectors 

among others. In Australia, such an approach was found to be time-

consuming and frustrating for inspectors, with more time spent deciding 

whether to prosecute and dealing with complaints rather than taking action 

to investigate an accident.381  

3.6.6. Worker Participation and Representation 

Worker engagement and participation is crucial for good workplace safety.382 

The HASWA gives health and safety (H&S) representatives some significant 

powers which, in theory, should give more bargaining power to workers to 

negotiate better WHS conditions.  

H&S representatives have the power to issue improvement notices on a 

person they "believe … is contravening or is likely to contravene" one of the 

duties in the HASWA.383 The notice must include details of the contravention 

and how the contravention may be remedied. An individual who breaches a 

provisional notice may be subject to a fine of up to $50,000.384 The fine is up 

to $250,000 for any other person.385 The fact that provisional notice must 

also be displayed in a "prominent place at or near the workplace"386  is an 

attempt to use a naming and shaming tactic to get PCBUs to comply.387 

Failing to display the notice could result in a fine of up to $5,000 for an 

individual and up to $25,000 for other persons.388 The representative can also 

 
379 At [7.1].  
380 At [7.2].  
381 Schofield et al, n 74 above, at 718, 720. 
382 See generally Dov Zohar "Safety Climate in Industrial Organisations: Theoretical and 
Applied Implications" (1980) 65 Journal of Applied Psychology 96 at 97; and Beatriz 
Fernandez-Muniz, Jose Manuel Montes-Peon and Camilo Jose Vazquez-Ordas "Safety 
Culture: Analysis of the Causal Relationships between its Key Dimensions" (2007) 38 
Journal of Safety Research 627 at [2.2.3]. See further Chapter 5 of this thesis. 
383 HASWA, s 69. 
384 Section 78(4)(a). 
385 Section 78(4)(b). 
386 Section 76(1). 
387 Section 76(1). 
388 Section 76(3). 
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direct the cessation of unsafe work when they hold the reasonable belief that 

the work would expose a worker or other person to a serious risk. The threat 

must be "immediate or imminent".389  

Under the HASWA, it is mandatory for PCBUs in high-risk sectors with 

twenty or more workers to have an H&S representative. High-risk sectors 

include the mining, petroleum extraction and exploration, forestry and 

hunting, building construction, and heavy and civil engineering construction 

industries.390  

However, less than one per cent of high-risk businesses in New Zealand have 

twenty or more employees.391 Moreover, large businesses in high-risk 

industries may already tend to have good WHS practices.392 Thus, the 

majority of businesses in New Zealand will not benefit from the increased 

deterrence that could come from H&S representatives having enforcement 

powers. 

3.7.   Improving Deterrence 

While the possibility of increased fines and imprisonment may improve 

deterrence, the rate of inspection remains too low to capture even most 

breaches. Some suggestions to increase deterrence are presented here. 

First, to increase the probability of being caught and punished, WorkSafe 

could be given more money to spend on inspections and on taking legal 

action.393 More funding means increased government spending, which means 

either increased taxes, borrowing, or cutting funding somewhere else.  

Secondly, by reducing the burden of proof, the number of successful 

prosecutions might be increased. WorkSafe's current strategy is to prosecute 

only when there is good evidence, and it is in the public interest. Reducing 

 
389 Section 84.  
390 For a full list of "high-hazard industries" see Health and Safety at Work (Worker 
Engagement, Participation, and Representation) Regulations 2016, r 5.  
391 "New Zealand Business Demography Statistics" Statistics New Zealand 
<www.stats.govt.nz>.  
392 See generally Ole H. Sorensen et al “Working in Small Enterprises – Is there a Special 
Risk?” 45 (10) (2007) Safety Science 1044. The authors' literature review reveals that larger 
organisation have significantly better safety systems than smaller organisations. 
393 Robinson and Darley, above n 26, at 993. 
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the burden of proof is, however, untenable, as it is a procedural safeguard 

which preserves the credibility of the legal system. 394  

However, one way to lower the standard of proof without reducing the 

credibility of the legal system would be to introduce a system of civil 

pecuniary penalties.395 Civil penalties can be used legitimately when liability 

is strict and does not require proof of recklessness.396 To increase deterrence, 

the civil penalties imposed could be much larger than the current fines. Civil 

pecuniary penalties would give WorkSafe another enforcement tool it could 

use for breaches that are not severe enough to warrant a criminal prosecution, 

but that nevertheless need to be punished and deterred.397  

Thirdly, imposing harsher fines, even for small breaches, could reduce 

accident rates overall. There is some research that shows that a small breach 

of safety regulations (one that at first appears insignificant, such as failing to 

fill a form) leads to a tolerance of safety breaches within the organisation.398 

Tolerance for small breaches may build up tolerance for bigger breaches. By 

not punishing small breaches harshly, the courts are not recognising the fact 

that small breaches usually lead to bigger breaches. But punishing small 

breaches severely may be seen as disproportionate. Moreover, the current 

rate of inspections would not allow for small breaches to be detected.  

A final possibility is targeting other regulatory offences committed by the 

PCBU or its officers. In a study on controlling drug trafficking, David 

 
394 Neil Gunningham CEO and Supervisor Drivers: Review of Literature and Current 
Practice (National Occupational Health and Safety Commission, Australia, 1999), at 13. 
395 For a survey of the use of civil pecuniary penalties in Australia see Michael Gillooly and 
Nii Lante Wallace-Bruce "Civil Penalties in Australian Legislation" (1994) 13 U Tas LR 
269. 
396 Chapter 7 of this thesis explains that the use of civil penalties may create an extra burden 
on the regulator, as well as lead to a power imbalance between the state and regulatees.  
397 See generally Ian Ayres and John Braithwaite Responsive Regulation: Transcending the 
Deregulation Debate (Oxford University Press, Oxford,1992 ), at ch 2. The authors suggest 
that most of the enforcement activity of the regulator should be around education and 
persuasion. If the PCBU does not respond to education and persuasion, then the regulator 
escalates the enforcement measures to issue a warning. If the PCBU complies after the 
warning, the regulator can de-escalate their response and start using education and 
persuasion as tools to obtain compliance. However, if the PCBU still refuses to comply, then 
Ayres and Braithwaite suggest escalating the response to issuing civil pecuniary penalties, 
before escalating to criminal penalties. 
398 Joan M Eakin and Ellen MacEachen "Health and the social relations at work: A study of 
the health-related experiences of employees in small workplaces" (1998) 20 Sociology of 
Health & Illness 896. 
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Kennedy found that targeting associated crime, such as illegal gun possession 

and other minor offences committed by gangs, had a dramatic effect on 

reducing drug trafficking.399 In the HASWA context, the safety investigation 

following an accident could be coupled with a scrutiny of the PCBU's 

financial records. The fear of close scrutiny into the business affairs of the 

PCBU may be enough to ensure that PCBUs and their officers make the 

utmost effort to comply with safety regulation. However, targeting PCBUs 

and officers for other offences may cause problems around the perceived 

unfairness of the intrusion on the PCBU’s affairs. Such an approach would 

also require increased resources which may not be available. 

3.8.  Conclusion  

Given the increased penalties (fines and possible prison sentences) in the 

HASWA, it is reasonable to assume that deterrence may increase under the 

new Act. Larger businesses are more likely to have the capacity to review 

their safety processes.  

While it is legitimate to expect an increase in general deterrence, at least for 

larger organisations, a number of issues remain: 

• There may be regulatees who want to comply but are unable to do so, 

no matter how harshly they are punished. They may lack the ability 

and capacity to comply. Building up regulatees’ ability to comply 

appears to be a critical factor to improving WHS in New Zealand.400  

• The legal standards imposed on PCBUs, at least based on the courts’ 

interpretations to date, are mostly similar under the new law. 

However, the Taskforce’s report seems to indicate that a higher 

standard should be expected of PCBUs under the new law. An 

unchanged legal standard may mean that some PCBUs will not strive 

to improve their current compliance mechanisms.401 

 
399 See Kennedy, n 15 above, at 4–7. 
400 See Chapters 4 and 8 of this thesis for some suggestions on building up the ability and 
capacity of regulatees to comply. 
401 See Chapter 5 of this thesis for a discussion of safety culture, and the type of PCBU that 
only aims to achieve minimum compliance.  
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• In spite of increased resources being put into enforcement, the 

likelihood of an inspection remains low. Thus, the threat of detection, 

other than for catastrophic events and for events that must be reported 

to the regulator, still remains low.  

• The scope of the new powers of H&S representatives has been diluted 

to the extent that any increase in deterrence from these new powers 

is likely to be minimal.402  

• There is the possibility that deterrence will increase for officers, but 

there could be an issue when the motivation to breach WHS laws is 

to maintain productivity or to ensure financial gain. There is some 

evidence to suggest that addressing structural issues within 

organisations can help motivate officers to comply with their WHS 

duties.403

 
402 See Chapter 4 of this thesis. 
403 See Chapters 7 and 8 of this thesis for a discussion on the regulation of officers’ duties. 
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4. Incoherence in the Health and Safety at Work 
Act 2015 : Limitations on the Right to Worker 

Representation 
4.1.Introduction  

This chapter argues that due to an improper characterisation of the right to 

and the need for worker representation, an anomalous exception to the right 

for worker representation made its way into the Health and Safety at Work 

Act (HASWA) 2015. This exception has led to a significant number of 

workers not having access to adequate worker representation, with dire 

consequences to workplace health and safety.  

This chapter suggests the exception be removed, and that the HASWA be 

amended to allow for ‘roving safety representatives’, an idea borrowed from 

the Swedish model of worker representation. Low unionisation rates in New 

Zealand remain a challenge. An alternative solution to union membership in 

the form of membership to ‘safety collectives’ is presented here.  

4.1.1. Background  
The explosion at the Pike River Mine in 2010 highlighted the poor state of 

workplace safety in New Zealand.1 A Royal Commission of Inquiry into the 

mine explosion revealed the dismal state of our workplace health and safety 

(WHS) regulation.2 The Royal Commission stated that “[w]orker 

participation is essential to keeping workplaces healthy and safe” as they are 

the ones who face the daily hazards.3 

The Government then asked an Independent Taskforce to review workplace 

health and safety laws in New Zealand.4 The HASWA 2015 was passed in 

response to the findings of the Independent Taskforce on Workplace Health 

and Safety which had suggested an urgent need to review WHS regulation in 

New Zealand.5  

 
 
1 See Royal Commission on the Pike River Coal Mine Tragedy, New Zealand (2012). 
2 Ibid. 
3 At 332. 
4 The Report of the Independent Taskforce on Workplace Health and Safety, New Zealand, 
April 2013. From now on referred to as the “Taskforce Report”. 
5 Ibid. 
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The HASWA, like its predecessor, the Health and Safety in Employment Act 

(HASEA) 1992 is based on the Robens model.6 In the early 1970s in the 

United Kingdom, a committee, headed by Lord Robens, looked at workplace 

health and safety arrangements in that jurisdiction to understand why the 

United Kingdom had a poor workplace safety record.7 The Robens Report 

recommended a move from intense state regulation, to effective self-

regulation (with the participation of employers, workers and the regulator).8  

The Robens Report had said that for effective self-regulation, management 

commitment to implementing proper hazard and risk controls was crucial.9 

The “full co-operation and commitment of all employees” was also a 

necessary pre-requisite to success.10 The Robens Report recommended that 

the inspectorate (or regulator) should have both an advisory role and a 

punitive role according to the situation.11 Thus, the three branches of tri-

partism emerged – employers, employees and the regulator. The concept of 

tri-partism is also the basis of the WHS regulation in New Zealand.  

4.1.2. Worker Representation  
Employers12 control the means of production and are able to put in place 

systems that remove or minimise hazards and risks. The employees13 who 

daily face the hazards and risks on the job are in the best position to 

understand those hazards and risks and to suggest ways to eliminate or 

minimise them. Thus, it is critical that management listen to the feedback 

from workers through the appropriate consultation practices.  

The terms ‘worker consultation’ and ‘worker participation’ have come to 

signify workers coming together to advocate for their rights for the former 

 
6 (13th March 2014) Vol 697, New Zealand Parliamentary Debates, at p 16705, per Simon 
Bridges.  
7 Baron Alfred Robens, Committee on Safety and Health at Work Safety and Health at Work: 
Report of the Committee, Great Britain, Vol 1, (January 1, 1972). 
8 At 12. 
9 At 16. 
10 At 18. 
11 At 65. 
12 The concept of “employer” is replaced by the concept of “PCBU” (Persons Conducting a 
Business or Undertaking) in the HASWA, s 17. 
13 The concept of “employee” is replaced by the concept of “worker” in the HASWA. A 
worker covers employees, contractors and sub-contractors and their employees, temporary 
workers, volunteers and trainees, see HASWA , s 19. An employee is someone who has an 
employment contract, see s 6 Employment Relations Act 2000. 
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term, and workers engaging in dialogue with management for the latter 

term.14 The former refers more to the expectation of workers, whereas the 

latter refers more the expectation of employers.15 Thus in its application, the 

term ‘worker consultation’ also implies a certain degree of dialogue and 

reciprocity between workers and employers,16 and is close to the meaning of 

‘worker engagement’ in the HASWA .17 Section 58 of the HASWA requires 

PCBUs to give workers relevant information in a timely fashion and provide 

workers with a reasonable opportunity to express their views on WHS 

matters and to contribute to the decision-making. What is reasonable depends 

on the number of workers in the PCBU, the number of workplaces the PCBU 

has and the distance between them, the likelihood and level of risks, the 

employment or contracting arrangements of the workers, the “willingness of 

workers and their representatives to develop worker participation practices” 

and the duty to act in “good faith” as per section 4 of the Employment 

Relations Act (ERA) 2000.18 

Workers can be consulted directly by the employers, or through a 

representative. The term ‘worker representation’ is used when employers 

consult with workers through a representative.19 Or, workers can be 

represented indirectly by a health and safety representative (HSR), or by a 

union member, or by a Health and Safety Committee (HSC). The HASWA 

defines a representative, in relation to a worker as a health and safety 

representative, a union representing the worker, or any other person whom 

the worker has authorised to represent them.20 This list is exhaustive. Section 

61 of the HASWA requires PCBUs to provide workers with “reasonable 

opportunities…to participate effectively in improving work health and 

safety”, even though the term ‘participation’ itself is not defined. 

 
14 David Walters and Theo Nichols Worker Representation and Workplace Health and Safety 
(Palgrave Macmillan, New York, United States, 2007), at 11. 
15 At 11. 
16 At 17. 
17 HASWA, s 59. 
18 Section 61. 
19 Walters and Nichols, n 14 above, at 13.  
20 HASWA, s 16. 
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New Zealand only introduced a general duty on employers to consult 

employees in 2002.21 In the Health and Safety in Employment Act (HASEA) 

1992, employers had to provide ‘reasonable opportunities’ for employees to 

participate effectively in improving health and safety in the workplace.22 

Employers with fewer than 30 employees only had to develop employee 

participation systems if an employee or union member made a request.23  

On June the 12th 2007, New Zealand ratified, the Occupational Safety and 

Health Convention, 1981 (No.155) of the International Labour Organisation 

which requires that workers or their representatives be consulted on “all 

aspects of [WHS] associated with their work”.24 But the position of the law 

on worker representation did not change until the HASWA.  

The HASWA is modelled on the Australian Model Work Health and Safety 

Act (MWHSA) 2011. Thus, Australian jurisprudence can assist in 

understanding the HASWA.25 The Australian National Review into the 

Model Occupational Health and Safety laws undertook a review of worker 

consultation rights and duties in the Australian WHS legislation. The 

stakeholders who were consulted said that the new legislation should make 

provision for the election of an HSR.26 The Australian Review Committee 

endorsed that view.27  

In Australia, there is a general duty on PCBUs (persons conducting a business 

or undertaking)28 to consult with workers.29 Relevant information needs to 

be shared with workers and, workers must be given a ‘reasonable 

opportunity’ to express their views.30 Failure to consult can result in a 

 
21 Viktoriya Pashorina-Nichols “Occupational Health and Safety: Why and How Should 
Worker Participation Be Enhanced in New Zealand?” (2016) 41(2) New Zealand Journal of 
Employment Relations 71, 74. See Part 2A HASEA. 
22 HASEA, s 19B. 
23 Section 19C. 
24 Occupational Safety and Health Convention, 1981 (No.155), Article 9(e).  
25 N 6. 
26 National Review into Model Occupational Health and Safety Law, Second Report 
(January 2009), at [25.8]-[25.18]. From now referred to as the “Second Report”.  
27 At [25.19]-[25.20]. 
28 MWHSA 2011, s 5 for a definition of PCBU.  
29 Section 47. 
30 Section 48. 
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criminal fine of up to $20,000 for an individual, and up to $100,000 for a 

company.31  

In New Zealand, the HASWA similarly provides for a general duty for 

PCBUs32 to engage with workers.33 Workers must be given a reasonable 

opportunity to express their views on WHS matters and to contribute to the 

decision-making process.34 A failure to do so can result in a criminal fine of 

up to $20,000 for an individual and of up to $100,000 for a company.35  

The Australian legislation does not mandate the election of an HSR as the 

National Review Committee viewed the role of an HSR as one requiring 

commitment and willingness and should thus remain voluntary.36 However, 

somewhat in contradiction to the idea that having an HSR cannot be 

compelled, the PCBU cannot refuse a request to elect an HSR or an HSC.37 

Moreover, in Australia, there are no exemptions for PCBUs with less than 20 

workers in non-high-risk industries.38 On request, all PCBUs must allow for 

the election of HSRs and HSCs.  

The default position in New Zealand, subject to the exception in sections 

62(4) and 66(3) explained below, is that the HASWA gives a worker the right 

to request for the election of an HSR or HSC.39 There is nothing in the 

legislation that mandates PCBUs and workers to have worker participation 

practices that involve the election of HSRs and HSCs. If the PCBU thinks 

that the current worker participation practices meet the general requirements 

for worker participation under s 61, then it may refuse a request to carry out 

the election for an HSC.40 However, the PCBU cannot refuse a request to 

 
31 Section 47. 
32 HASWA, s 17 for a definition of PCBU in New Zealand which is mostly similar to the 
Australian legislation. The New Zealand legislation replaces the term “elected member of a 
local authority” with the term “statutory officer”. The Australian legislation specifically 
refers to partners in partnerships as being PCBUs, while the New Zealand legislation does 
not.  
33 HASWA, s 58.  
34 Section 59. 
35 Section 58(4).  
36 Second Report, above n 26, at  [25.24]-[25.28]. 
37 MWHSA 2011, s 50, 75.  
38 Sections 50,  75.  
39 HASWA, s 62(1), s 66(1). 
40 Section 66(5). 
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elect an HSR even if it thinks that there are good enough worker participation 

practices.41 

Unlike in Australia however, the right to elect an HSR and/or an HSC has 

been significantly limited in the HASWA.42 Sections 62(4) and 66(3) of the 

HASWA impose limitations on the right to indirect worker representation. 

Section 62(4) allows a PCBU to refuse a request to elect an HSR if the PCBU 

has fewer than 20 workers and is not in a high-risk sector or industry (as 

defined in the regulations)43. Section 66(3) allows PCBUS with less than 20 

workers and not in a high-risk sector or industry to not have an HSC.  

The Employment Relations Act (ERA) 2000 provides some protections to 

HSRs44 by giving an employee a right to a personal grievance claim if the 

employer engages in conduct that is prohibited by the HASWA,45 such as 

preventing the SSR from performing their role or exercising one of their 

powers.46An employee may also bring a personal grievance claim if an 

employer acts against an employee who is an HSR or on an HSC,47 or if the 

employer offers less favourable terms or subjects the employee to a detriment 

because they are on an HSR or on an HSC.48 

4.1.3.  Methodology and Layout of this Chapter 
This chapter uses the theory of ‘coherence’ in regulation design (briefly in 

section 2) to analyse Part 3 of the Health and Safety at Work Act 

(HASWA).49 ‘Coherence’ refers to the “linkage between two rules or 

things.”50 A coherent legislation (or regulation) has a clear link between the 

 
41 Section s 62. 
42 See table 4.2 below for the number of workers in non-high risk industries with less than 
20 workers. 
43 Health and Safety at Work (Worker Engagement, Participation, and Representation) 
Regulations 2016. 
44 ERA 2000, s 103(1)(i).  
45 HASWA, s 92.  
46 Section 92(1)(a). 
47 ERA 2000, s 103(j)(i),,HASWA, s 92. See Colarik v The Vice Chancellor of Massey 
University [2017] NZERA Auckland 152 5643254, at [83],[86] 

48 ERA 2000, s 103(j)(ii), s110A(1) HASWA, s 92. See Colarik v The Vice Chancellor of 
Massey University [2017] NZERA Auckland 152 5643254, at [84], [89],[90]. 
49 Benedict Sheehy and Donald Feaver (2015) “Designing Effective Regulations: A 
Normative Theory” 38(1) University of New South Wales Law Journal 392. Donald Feaver 
and Benedict Sheehy (2015) “Designing Effective Regulations: A Positive Theory” 38(1) 
University of New South Wales Law Journal 961, 990-992. 
50 Sheehy and Feaver, n 49 above, at 397. 
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social problem that needs to be solved and the rules and regulatory techniques 

adopted to solve them.51  

To assess regulatory coherence, the ‘normative’ and ‘positive’ dimensions of 

the regulation need to be looked at.52 The normative dimension of regulation 

are the theory and policy objectives driving the regulation.53 The policies are 

determined by accurately defining, or characterising, the social problems that 

the regulations aim to overcome.54 The positive dimension then looks at the 

regulatory technique used to achieve policy objectives.55  

When the positive dimension is coherent (aligned) with its normative 

dimension, then the regulation is more likely to achieve its social and policy 

objectives.56 Misalignment between the normative and positive dimensions 

of a piece of legislation can lead to ineffective regulation, which can have the 

same harmful consequences as over-regulation or a lack of regulation.57  

The normative dimension, that is, the social problem around WHS that the 

HASWA is trying to address, is described in the Taskforce Report.58 The 

HASWA tries to overcome the social problem of poor WHS in New 

Zealand.59 The overall aim of the legislation is to “protect workers and other 

persons against harm to their health and safety…by eliminating or 

minimising risks arising from work…” by giving “workers and other 

persons… the highest level of protection against harm… as far as is 

reasonably practicable”.60  

Inadequate worker participation practices are one part of this social 

problem.61 One of the ways to improve workplace safety is thus to have good 

worker participation systems.62 To this end, the HASWA also aims to 

“provid[e] for fair and effective workplace representation, consultation, co-

 
51 At 401. 
52 At 398-401. 
53 At 393. 
54 At 401-417. 
55 Feaver and Sheehy, n 49 above, at 990-992. 
56 Sheehy and Feaver, above n 39. 
57 Ibid. 
58 See Taskforce Report, n 4 above, at [58]. 
59 HASWA, s 3(1)(a).  
60 Section 3.  
61 Robens Report, n 7 above, at 65 

62 See for example, Walters and Nichols, n 14 above. 
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operation, and resolution of issues in relation to work health and safety”.63 

To reflect the need for good worker participation systems, Part 3 of the 

HASWA mandates that PCBUs consult with workers.  

This chapter also attempts a ‘rational’ characterisation of the problem by 

applying inductive reasoning to the empirical evidence of worker 

participation systems. This analysis highlights the beneficial effects of 

indirect worker participation on workplace safety. This is done in section 4.3 

below. An accurate characterisation of the problem then allows an 

appropriate regulatory response to be formulated.64 However, the 

characterisation of the problem by Parliament, which is derived from looking 

at Hansard and some of the submissions made to the Select Committee,65 is 

at odds with the empirical evidence.66 Parliament’s inaccurate 

characterisation of the problem is discussed in section 4.4. 

The improper characterisation of the problem has led to the legislative 

exceptions to the rule mandating worker participation in smaller businesses 

(less than 20 workers) in non-high-risk sectors67 creates an internal 

inconsistency in the HASWA, resulting in an internally incoherent 

legislation. The consequence of this incoherence means that the HASWA 

may not be effective in practice to enable workers to participate effectively 

in WHS issues and, therefore, the overall aim of protecting workers and other 

persons from harm arising from work may not be met.  The problems 

associated with this incoherence are discussed in section 4.5. 

Section 4.6 discusses what an appropriate legislative response would be by 

applying the theory of coherence. Research into how barriers to worker 

 
63 HASWA, s 3.  
64 See Section 4.3 below. 
65 Ibid. 
66 See for example, Walters and Nichols, n 14 above. Barry Reilly, Pierrella Paci and Peter 
Holl “Unions, Safety Committee and Workplace Injuries” 33(2) British Journal of Industrial 
Relations (1995), 275; J. Hillage, B. Kersley, P. Bates, J. Ricks Workplace Consultation on 
Health and Safety CRR 268/2000 (Health and Safety Executive Books, Sudbury, UK, 2000); 
A. Robinson and Clive Smallman “The Healthy Workplace?” Working Paper 05/2000 
(2000) Judge Business School, University of Cambridge; Paul Fenn and Simon Ashby 
“Workplace Risk, Establishment Size and Union Density” 43:3 British Journal of 
Employment Relations (2004) 461. 
67 For a list of high-risk sectors, see Health and Safety at Work (Worker Engagement, 
Participation, and Representation) Regulations 2016. 
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representation in small businesses have been overcome in other jurisdictions 

are used as a guide for a possible reform of the New Zealand legislation.68 

Finally, section 4.7 suggests how low unionisation rates in New Zealand 

might be overcome. 

4.2.Regulation Design: Normative and Positive Dimensions 

Benedict Sheehy’s and Donald Feaver’s normative and positive theories of 

regulation design are used as a theoretical framework in this chapter.69 These 

theories summarise the current thinking on regulation (and legislative) design 

and synthesise the aspects of good regulation design. Good design means that 

the objectives of a particular legislation are more likely to be achieved. 

Sheehy’s and Feaver’s theory of regulation design focusses on the alignment, 

or coherence, of the normative and of the positive dimensions of the 

regulation being designed.  

4.2.1. The Normative Dimension 
The normative dimension has several components.70 The organising problem 

or social effects, the ‘characterisation of the social effects’ and ‘policy 

framing of the social effects’.71  

The Organising Problem 

The organising problem refers to a social practice that produces an 

“undesirable social effect” (or a social problem).72 Parliament will usually 

enact legislation in response to an ‘organising problem’73 that is serious 

enough to warrant a coordinated response through legislation and other 

regulations.74 Social practices are behaviours that are either repeated by an 

individual or behaviour that is carried out once by many individuals,75 and 

 
68 See for example, David Walters (2004) “Worker Representation and Health and Safety in 
Small Enterprises in Europe” 35(2) Industrial Relations Journal 169; Health and Safety 
Executive (United Kingdom “The Role and Effectiveness of Safety Representatives in 
Influencing Workplace Health and Safety” (2005) Research Report number 363. 
69 Sheehy Feaver, above n 49; Feaver and Sheehy, above n 49.  

70 Sheehy and Feaver, above n 49, at 393. 
71 At 402. 
72 At 401. 
73 At 401. 
74 At 394.  
75 At 395. 
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manifest as ‘social effects’.76 Once a social effect has been determined to be 

desirable or undesirable, the question of where to focus the regulation 

arises.77  The meaning that is attached to an effect or practice is what shapes 

our understanding that an effect or practice is desirable or undesirable.78  

Section 4.3 describes the ‘organising problem’ of WHS in New Zealand, as 

well as the undesirable social effects of the current social practices. The 

organising problem’ of poor WHS in New Zealand is then ‘characterised’. 

(‘Characterisation’ describes how the community perceives the organising 

problem,79 which can be characterised as a ‘social issue’, as a ‘risk’ or as an 

‘opportunity’.80 ) 

Policy Framing 

Normally, this will involve deciding which norms ought to be adopted,81 and 

turned into policies.82 Policy-making makes clear which ‘social practices’ 

are to be encouraged or banned.83 Sections 4.3.2 and 4.3.3 outline which 

social practices should be encouraged to improve worker participation.  

4.2.2. The Positive Dimension 
Once the organising problem has been correctly identified, and the policies 

framed accordingly, the regulatory approach needs to be selected to achieve 

the desired outcome as formulated by the policy.84 Feaver and Sheehy have 

conceptualised regulatory systems as having three ‘levels’: the ‘structural’, 

the ‘governance’ and the ‘operational’.85  

This framework is used in section 4.6 to suggest how the laws on worker 

representation can be amended in order to meet the objective of having good 

worker representation in New Zealand.  

 
76 At 395.  
77 At 396. 
78 At 396.  
79 At 401. 
80 At 404. 
81 At 412. 
82 At 412. 
83 At 413. 
84 At 417. 
85 Feaver and Sheehy, above n 49, at 965-966. 
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The Structural Level 

The structure of a society can be explained through the relationships between 

the various actors.86 The actors usually are the state, as the “ultimate source 

of power”, 87 the regulator who can exercise powers on behalf of the State; 

the regulatees who are subject to the exercise of the power and, third-party 

inspectors who are independent from the regulator.88 The class of actors, their 

roles, the power relationship among them and the content of the legal 

relationships need to be set out.89 A good regulatory system is one where the 

behaviour of the actors within it are ordered in a way that can be replicated.90  

The Governance Level 

The governance level is made up of the substantive component and the 

powers and functions component.91  

The substantive component is the rules that ‘govern or change’ the behaviour 

of the regulatee or the social practice.92 The HASWA , the Hazardous and 

New Organisms Act (HASNO) 1996, the Civil Aviation Act 1990, the Land 

Transport Act 1998, the WorkSafe New Zealand Act 2013, the Accident 

Compensation Act 2001, the Maritime Transport Act 1994, and various 

regulations,93 contain the substantive rules relating to WHS in New Zealand.  

The powers and functions delegated to the regulator or other body must be in 

line with, or ‘coherent’ with, the tasks (or ‘functions’) that need to be 

performed.  

The Operational Level 

The operational level is made up of a compliance and an enforcement 

component.94  

 
86 At 966. 
87 At 967.  
88 At 967.  
89 At 967. 
90 At 967.  
91 At 974.  
92 At 976 

93 For example, the Electricity (Safety Regulations) 2010, the Gas (Safety and Measurement) 
Regulations 2010 amongst others. 
94 Feaver and Sheehy, above n 49, at 983. 
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Compliance requires the regulatee to exhibit the behaviour that is required 

by the substantive rule.95 Compliance means the regulatee needs to be 

motivated to comply, be able to be tested on compliance and be able to 

demonstrate that they can comply.96  

Enforcement is the regulator’s response to compliance or non-compliance as 

is part of the executory function of the regulator.97 Compliance can be 

increased either by the regulator increasing enforcement ex post (after an 

accident)98 or by using psychological levers to increase compliance ex ante 

(before an accident). 99   

4.2.3. Coherence in Regulation  
In a coherent regulatory system, the normative and the positive dimensions 

align. Therefore, once the normative dimension has been determined, the 

corresponding ‘positive’ dimension must be selected. This part of the theory 

is applied in section 4.3.  

 The Organising Problem is a Social Issue and a Social Coordination 

Problem 

If the organising problem is ‘ubiquitous, salient and urgent’ or the 

‘organising problem’ is complex enough to require a coordinated response, 

then the social actors need to be ‘commanded’ to do or not do a certain 

thing.100A ‘centralised’ model is appropriate.101A blunt legislative 

instrument that imposes strict and prescriptive duties is required.102  

Under a ‘centralised model’, the rules are prescriptive and either mandate or 

prohibit a particular social practice through the imposition of a specific 

primary duty.103 The regulatee has a duty not to breach that specific duty and 

a breach gives the State the right to punish the regulatee.104 In a centralised 

model, the psychological levers that induce compliance are fear and anxiety 

 
95 At 983.  
96 At 983. 
97 At 983. 
98 At 984. 
99 At 984.  
100 Sheehy and Feaver, n 49 above, at 421. 
101 Feaver and Sheehy, above n 49, at 990.  
102 At 990. 
103 At 977. 
104 At 977-978. 
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[induced by the threat of punishment].105 The compliance devices are legal 

commands or the use of tax mechanisms.106 Fines and imprisonment are the 

consequences of breaching the law.107 

A decentred model may also be appropriate.108 In this model, the rules relate 

to technical standards that try to modify a social practice through the 

imposition of a general duty’ enforceable by the regulator through the use of 

technical standards and the imposition of ‘specific liability’ by the state.109 

A regulator may have further powers to create more specific secondary 

standards such as the ability to ask the regulatee to provide evidence.110 Third 

party inspectors or auditors may be required to gather evidence and may need 

to be licenced to operate.111 The psychological levers would then be anxiety 

and fear of non-compliance.112 The corresponding compliance device would 

be an inspection or audit, both accompanied by a fine if the inspection or 

audit fails.113 

The Organising Problem is a Specific Risk or is a Collective Action 

Problem 

When the organising problem is classified as a risk, then the regulation needs 

to target a specific class of social actors.114 The emphasis is on modifying an 

existing social practice, so the focus is on standard setting.115 Here too, the 

decentred model described above is an appropriate regulatory response. In 

such a distributed model, the rules are general principles that guide social 

practices through the granting of privileges and/or the imposition of 

liability.116  

When the organising problem is because of a collective action problem, the 

social problem affects society in general and cannot be solved by individuals 

 
105 At 990. 
106 At 990. 
107 At 990. 
108 At 990. 
109 At 990. 
110 At 990. 
111 At 990. 
112 At 990. 
113 At 990. 
114 At 990. 
115 At 990. 
116 At 991. 
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acting on their own.117 The State needs to formulate general “aspirational” 

rules and give regulatees flexibility in attaining the standards set.118 The 

regulator has the power to make technical standards and to enforce specific 

duties.119 The ‘psychological lever’ that induces compliance is the anxiety 

that flows from oversight by the regulator and the measurement of the 

regulatees’ performance.120 The enforcement devices are inspections and 

disclosure regimes.121 The punishment can be fines or, social penalties such 

as a loss of reputation.122 

When the social problem is one that only affects specific actors,123 then the 

legal rule should grant a privilege with a corresponding liability. The 

psychological levers are incentives and anxiety.124 The enforcement devices 

are licence[s] and inspection[s]and the consequence of breaching the law 

would be a loss of privilege and/or a fine.125 

4.3. Characterisation of the Organising Problem of Worker 

Consultation  

In this section, a rational characterisation of the organising problem is 

attempted by looking at some of the available empirical evidence on worker 

participation. 

4.3.1. The Normative Dimension 
The Organising Problem of Poor Workplace Health and Safety: Social 

Behaviours and Social Effects 

The Chair of the Taskforce reported that the prevailing culture in New 

Zealand of “she’ll be right” contributes to New Zealand’s poor WHS 

record.126 He then went on to say “She most clearly is not all right.”127  

 
117 Sheehy and Feaver, above n 49, at 421. 
118 Feaver and Sheehy, above n 49, at 991. 
119 At 991. 
120 At 991. 
121 At 991. 
122 At 991.  
123 Sheehy and Feaver, above n 49, at 421. 
124 Feaver and Sheehy, above n 49, at 991. 
125 At 991. 
126 Taskforce Report, above n 4, at 5.  
127 At 5.  
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There are in New Zealand workplaces social behaviours and attitudes that 

lead to poor WHS outcomes:128  

• our risk tolerant culture;  

• “minimising the chances of an accident and accepting risk as part of 

the job”;129 

• “complacency and suspicion of red-tape”; 130   

• not accepting personal responsibility for WHS;  

• acting before thinking about safety in a bid to get things done quickly; 

• not wanting to stand out and be a “tall poppy” 131  and;  

• the belief that WHS is for “sooks”.132  

 
There could be other factors at play as detailed by the Taskforce: 

• an un-coordinated approach by the various regulators;133  

• low levels of employee participation;134  

• uninterested managers;135  

• lack of employee awareness of WHS issues;136  

• ineffective WHS training;137  

• prioritising cost-cutting over safety;138  

• ineffective enforcement; and139  

• a lack of reliable WHS data.140  

 

Sheehy and Feaver are of the view that human behaviour can sometimes be 

difficult to understand,141 which could be the reason that the Report does not 

explain the causes of these behaviours. The exact correlation between the 

 
128 At [139]- [143]. 
129 At [139]- [143]. 
130 At [139]- [143]. 
131 At [139]- [143]. 
132 A “sook” is a New Zealand term for someone who is cowardly. 
133 Taskforce Report, above n 4, at [87].  
134 At [99]. 
135 At [100], [112],[118]. 
136 At [101], [118]. 
137 At [103],[117],[120]. 
138 At [113]. 
139 At [129]. 
140 At [137]. 
141 Sheehy and Feaver above n 49, at 393. 
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undesirable social behaviours and other factors, and the negative social effect 

of having a relatively high rate of workplace accidents142 was not determined 

by the Taskforce (it may well be impossible to do so). Nonetheless, the 

findings of the Taskforce provide clarity as to what the problems are. 

High workplace accident rates have both monetary and social costs. In 2016, 

the Accident Compensation Corporation (ACC) spent $1,144,000 (0.6% of 

GDP) on worker compensation.143 The non-monetary costs of workplace 

injuries and illnesses are considerable too. Often, these social and 

psychological cannot be quantified.144 The victims and their families often 

endure immense suffering on their own.145  

Most individual workers cannot bargain for better safety on their own.146 

Most employers do not have to bear the full cost of poor WHS,147 or cannot 

accurately predict the consequences of not complying with WHS 

regulations.148 Other employers blame high compliance costs as a barrier to 

implementing better WHS measures claiming that investment in WHS leads 

to reduced competitiveness.149 However, these employers do not realise that 

 
142 See AM Feyer et al ‘Comparison of work related fatal injuries in the United States, 
Australia, and New Zealand: method and overall findings’ (2001) 7 Injury Prevention 22. 
Department of Labour “Safer Workplaces Consultation Document” (2012) 2. 
143 ACC Annual Report 2016, 71.  
144 Mary Adams et al, Department of Labour and the Accident Compensation Corporation 
Aftermath: The Social and Economic Consequences of Workplace Injury and Illness 
(November 2002, New Zealand), at 8. 
145 Ibid. 
146 Walters and Nichols, above n 14, at 70. See generally, P.V. Fishback and S.E. Kantor 
“’Square Deal’ or Raw Deal? Market Compensation for Workplace Disamenities, 1884-
1903” 52 (1992) The Journal of Economic History 826. 
147 The ACC bears most of the cost of accidents. ACC Annual Report 2016, 71. Accident 
Compensation Act 2001, s 3. 
148 See for example, the plant explosion in Bhopal, India in 1984. 2000 people died and over 
200,000 were seriously injured after the plant exploded releasing toxic gas into the 
atmosphere. The company paid out one and half times its annual profits in compensation. 
Investing in safety precautions to prevent the disaster would have been cheaper. Union 
Carbide’s share prices then dropped. To avoid a hostile takeover from GAF Corporation, 
Union Carbide borrowed US $3 billion to retain its top executives with higher salaries. It 
sold sizeable chunks of its businesses to pay off the debt. As a result, the company became 
more focused and competitive. The increased focus and competitiveness as a result of the 
explosion is not due to a rational decision to improve workplace safety, but more as a result 
of reactions to adverse circumstances the company found itself in after the accident.  
In A Hopkins “For whom does Safety Pay? The Case of Major Accidents” 32 (1999) Safety 
Science 143, 150. 
149 Adams et al, n 144 above, at 8. 
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poor WHS is linked to reduced productivity and employee well-being.150 An 

unhappy workforce is likely to result in a high turnover and reduced 

competitiveness and innovation.151 

The benefits of implementing WHS measures may not be immediately 

obvious, so it is unlikely that, other than those enlightened employers, an 

employer will not voluntarily invest in measures to improve WHS. The 

problem of poor WHS cannot be solved either by individual efforts or by the 

market (to get employers to invest in improving WHS). The intervention of 

Parliament is thus warranted.152   

Typically, such a systemic and urgent problem would require a command 

and control approach where the regulation mandate[s] or prohibit[s] a 

practice or behaviour.153 WHS issues, however, cannot be addressed only by 

a set of rigid laws.154 This is because each industry will have its own unique 

characteristics and need its own unique set of regulations. A decentred model 

is more appropriate. 

The general approach adopted by the HASWA is in line with this 

characterisation of WHS.155 The legislation mandates or prohibits certain 

practices through a general rule and leaves the standards of practice to be set 

out by industry.156  

Worker Participation 

The HASWA mandates worker consultation in all businesses,157 but denies 

the right to an HSR in small businesses in non-high-risk industries.158 Even 

though the employer has a duty to listen to genuine worker concerns about 

WHS,159 the power imbalance between an employer and an employee may 

 
150 See for example, Felicity Lamm, Claire Massey and Martin Perry “Is there a Link between 
Workplace Health and Safety and Firm Performance and Productivity?” (2007) New 
Zealand Journal of Employment Relations 32(1) 72,75-76, 79.  
151 Ibid. 
152 Sheehy and Feaver, above n 49, at 405.  
153 At 421. 
154 Feaver and Sheehy, above n 49, at 990. 
155 At 990. 
156 Feaver and Sheehy, n 49 above, at 990. 
157 HASWA, s 62. 
158 Section 62(4). 
159 Section 58. 
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mean that an employee may not pursue or raise a genuine WHS concern.160 

Thus, workers in small businesses benefit the most from indirect worker 

representation.161 Indeed, the closeness of the working relationship between 

the employer and employees may be the very thing that undermines genuine 

consultation by silencing the workers’ voices.162 The presence of HSRs and 

HSCs, with the backing of powers provided by the legislation, is essential if 

genuine consultation is to occur.163 Otherwise, the power imbalance between 

employer and worker means that open and fearless consultation cannot occur.  

The rule on worker representation as it is now also does not tackle the social 

problem identified by the Taskforce of workers not wanting to be a “tall 

poppy”, or appear to be a “sook”,164 or the fact that poor WHS is compounded 

by having poor worker participation and workers who may not understand 

the risks they face.165 

The organising problem of WHS can be characterised as a social issue that 

threatens the stability of society because of the very high financial and 

emotional cost of workplace accidents.166 The organising problem can also 

be described as a risk because WHS is about managing the probability of an 

undesirable event occurring at a particular time and place.167 These risks can 

be taken by a single worker or by a group of workers.168 

4.3.2.  Some Empirical Evidence on Worker Consultation  
David Walters and Theo Nichols carried out a comprehensive review of the 

literature and meta-analyses of existing empirical and non-empirical studies 

 
160 See also Cormack E. Dunn Annotated Australian Work Health and Safety Legislation 
(2017, CCH Australia), 2-290. 
161 Workers are not always free to negotiate their wages and safety arrangements with 
employers. See PV Fishback and Kantor, n 1460 above. 
162 Felicity Lamm and David Walters “Regulating Occupational Health and Safety in Small 
Businesses” in Elizabeth Bluff, Neil Gunningham and Richard Johnstone (eds) WHS 
Regulation for a Changing World of Work (Federation Press, Sydney, 2004) 94, at 106 

163 See below section 4.3.2. 
164 Taskforce Report, above n 4, at [87]. 
165 Kaj Frick and David Walters “Worker Representation on Health and Safety in Small 
Enterprises: Lessons from a Swedish Approach” (1998) Vol 137(3) International Labour 
Law Review 367, 375 

166 Sheehy and Feaver, above n 49, at 405. 
167 At 406. 
168 At 406. 
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on worker participation.169  The studies link presence of an HSR to lower 

incidences of workplace injuries.170  

Walters and Nichols also undertook a multivariate regression analysis of the 

empirical British studies on the effectiveness of worker representation in 

improving WHS.171 This type of analysis involves finding out, through 

mathematical analysis, which factors influence WHS. The authors found that 

larger organisations which had HSCs had lower injury rates.172 HSCs where 

some of the members were chosen by unions were more effective than HSCs 

where none of the members were chosen by unions at improving WHS.173 

Finally, the presence of an HSR had a very significant effect on reducing 

injury rates.174 

 

4.3.3. Pre-Requisites for Effective Worker Consultation Systems in 
Small Businesses 

Backing of the Legislation 

The problem is that when the arrangements for worker representation is left 

to management, the results can be consultation arrangements well below the 

level required by the legislation.175 The problem is compounded for smaller 

businesses. Studies have suggested several reasons why smaller businesses 

have poorer WHS outcomes.176 Small businesses can be characterised by an 

environment that is unsupportive of worker representation,177 low levels of 

trade union activism, low inspection rates and negative attitudes of 

employers toward collective worker representation.178 In the face of such 

 
169 Walters and Nichols, above n 14. The authors did a literature survey of the existing studies 
that linked direct worker participation with WHS outcomes. They also carried out a meta-
analysis, as well as two case studies. 
170 At 27-30. 
171 At 30. 
172 At 37. 
173 At 37.  
174 At 37. 
175 At 70. 
176 At 45-114. Frick and Walters, above n 161. Paul Fenn and Simon Ashby “Workplace 
Risk, Establishment Size and Union Density” (2004) 461 43(3) British Journal of 
Employment Relations. 
177 See Lamm and Walters, n 162 above. 
178 Walters ,n 68 above.  



Chapter 4  
 

 117 

obstacles, worker representation in WHS is unlikely to be successful in the 

absence of the right institutional frameworks.179 

Resources 

External pressures from regulators and the advice of WHS experts are 

necessary to raise awareness among employers of the importance of being 

proactive on WHS issues.180 Whether the pressure comes from the regulator 

to comply, or from an advisor, the lack of resources remains a key 

problem.181  

The lack of resources leads to limited opportunities to offer WHS training, 

lack of investment in safe plant and equipment, limited access to worker 

representation and external WHS services, infrequent inspections by the 

regulator and a lack of experience in WHS matters.182 Many HSRs 

experienced “role conflict” as they tried to perform their jobs and obligations 

as safety representatives, as employees and as colleagues.183 Role conflict 

can be hard to manage.184 Better employers tended to pay their WHS 

representatives overtime if they needed more time to attend to WHS 

matters.185  

Unions 

Workers in smaller businesses also tend to have less job security and less 

representation which in turn leads to workers feeling economically and 

psychologically vulnerable.186 This makes it difficult for workers to engage 

in meaningful WHS discussions with their employers.  

Organisations in which workers organised themselves through unions, and 

through WHS representatives who had the support of unions, were more 

likely to have good WHS outcomes.187 For example, the right of workers in 

 
179 At 69, 179. 
180 At 172. 
181 At 172. 
182 At 171.  
183 Jan Hovden, Terje Lie, Jan Erik Karlsen, Bodil Atleren “The Safety Representative under 
Pressure. A study of occupational health and safety management in the Norwegian Oil and 
Gas Industry” (2008) 46 Safety Science 439, 506. 
184 Lamm and Walters, n 162 above, at 101-102. 
185 Health and Safety Executive (United Kingdom) n 102 above, at 115. 
186 Walters, n 68 above, at 171. Lamm and Walters, n 158 above, at 96-97. 
187 Health and Safety Executive (United Kingdom) n 102 above, at 119. 
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New Zealand to refuse unsafe work188 is best protected in cases where 

workers have union representation.189 For instance, in New Zealand Printing 

and Related Trades Industrial Union of Workers v Tasman Laminated 

Limited,190 a worker who was a union member was able to prove a case of 

unjustified dismissal for refusing to work in unsafe conditions with the judge 

commenting that a worker cannot be criticised for working “with something 

potentially unsafe”.191 A workers who was union member has also been able 

to successfully claim constructive dismissal when they were forced to leave 

their employment because their employers had failed to take reasonably 

practicable steps to ensure the safety of the worker.192 And the right to strike 

(only union members are allowed to strike) on the basis that the work the 

workers were being asked to do was unsafe, has also been upheld.193  

Low unionisation can be a hurdle to having good indirect worker 

representation.194 Conversely, when management does not view consultation 

with unions favourably, workers may perceive a certain hostility towards 

 
188 HASWA, s 83. 
189 In N.Z. Labourers etc IUOW v Joint Venture Zublin- Williamson [31 May 1988] ALC 
34/88, per Finnigan J, the New Zealand Industrial Union of Workers brought an unsuccessful 
claim for worker who was dismissed for refusing to use a tool that the worker claimed was 
functioning improperly, but that the employer was able to show was safe to use and that a 
reasonable employee would have also considered it safe to use. In Northern Distribution 
Union v Mount Cook Group Ltd [1991] 1 ERNZ 1990 (LC), per Travis J, the union brought 
an unjustified dismissal claim after a worker refused to drive a vehicle he deemed unsafe. 
The employer had tested the vehicle and deemed it to be safe, but not conveyed the results 
to the worker before dismissing him. In Makeham v New Plymouth [2005] 1 ERNZ 49, per 
Shaw J, unionised and non-unionised workers were able to bring a successful claim against 
their employer who had forced customer-facing workers to wear name badges on with their 
surnames in spite of clear evidence that the surnames would enable disgruntled customers 
to identify and possibly attack those workers. In Walker v Firth Industries a Division of 
Fletcher Concrete and Infrastructure Ltd [2014] NZEmpC 60, at [46],[61] per Couch J, a 
unionised employee was held to have been unjustifiably dismissed for refusing to work 
because he was unwell and his apparent “cavalier attitude” at disciplinary meetings. In Kupa 
v Silver Fern Farms Beef Ltd [2016] NZEmpC 87, per Corkill J, a union worker got 
reinstated after being unjustifiably dismissed after allegedly refusing to wear protective gear.  
190 [25 June 1986] AC 111/66, 61/85. 
191 At 2. Per Horn CJ. 
192 For example, Auckland Electric Power Board v Auckland Provincial District Local 
Authorities Officers IUOW Inc [1994] (CA109/92), per Cooke P, Hardie Boys and Fisher JJ, 
where a worker quit after an employer did not take his concerns about being attacked by 
dogs while performing his job as meter reader. 
193 Lyttelton Port Company Ltd v Rail and Maritime Transport [2014] NZEmpC 236, per 
Corkill J.  
194 Walters and Nichols, n 14 above, at xi. 
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union involvement and thus hesitate to get involved with the union for fear 

of retaliation.195  

There is also the modern problem of the fragmentation of the workforce.196 

The problem of having workers from multiple employers on the same site 

disproportionately affects workers in small businesses. Small businesses 

often act as sub-contractors at the bottom of the contractor chain and are less 

aware of worksite risks and have less opportunities to give feedback on 

worksite risks.197 Worker representation through unions can help to 

overcome some of the difficulties associated with having workers from 

multiple PCBUs on the same worksite.198  

Management Commitment 

It is also impossible to achieve good worker consultation processes without 

the involvement of senior management.199 Senior management commitment 

to setting up WHS committees and to hold managers accountable for WHS, 

their willingness to have a dialogue about WHS and to provide time, 

resources and training, and to allow workers to access WHS representatives, 

are all vital for effective worker representation.200 Indeed, when managers 

were effective in general, they also tend to be effective at prioritising WHS 

and having good communication channels about WHS with their workers.201 

But unfortunately, employers in small business tend not to formalise worker 

consultation practices which can lead to poor consultation.202 

In 2012, an Independent Taskforce was set up to evaluate the state of WHS 

in New Zealand.203 The Taskforce Report had emphasised the need for 

directors and community leaders to take WHS more seriously as a way to 

 
195 At 115. 
196 See Michael Quinlan, Claire Mayhew and Philip Bohle “The Global Expansion of 
Precarious Employment, Work Disorganization, and Consequences for Occupational 
Health: Placing the Debate in a Comparative Historical Context” (2001) International 
Journal of Health Services.  
197 Ibid. 
198 Walters, n 68 above, at 178. 
199 Health and Safety Executive (United Kingdom) above n 102, at 114-115. 
200 At 114-115. 
201 At 114. 
202 Lamm and Walters, n 162 above, at 96-97. 
203 Taskforce Report, above n 4. 
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change behaviours throughout New Zealand.204 The HASWA imposes due 

diligence duties on officers, including the duty to receive and consider 

information relating to WHS.205  

4.3.4. Characterising the Problem of Worker Representation 
Each workplace will present its own unique challenges,206 but at the same 

time, the problem of poor WHS is a problem that affects the whole of 

society.207 Thus it is appropriate to characterise the lack of effective worker 

representation as a collective action problem208 that poses a risk to a specific 

group of people- the workers.209 A decentred approach is appropriate.210 The 

legislation should then have a rule to alter existing practices on worker 

participation and the regulator, in conjunction with professional associations 

as suggested section 6, can use their technical skills to formulate specific 

standards.211  

In a way, this is how the current legislation is structured: a general duty to 

consult with workers while leaving out the details to the PCBUs and 

regulators.212 But the fundamental problem is the whittling down of those 

duties213 which effectively leaves out a large proportion of the workforce 

without proper representation.214 The lack of effective worker representation 

(through a union or otherwise) results in workers either voluntarily or 

involuntarily taking risks in the workplace. This may be because workers are 

not informed of the risks they take due to information not flowing, or 

ignorance, or the workers knowing about the risks and being too scared to 

speak up because of the power imbalance with management.215  

 
204 At [329]-[331]. 
205 HASWA, s 44, s 44(4)(d).  
206 Sheehy and Feaver above n 49 at 406. 
207 See Adams et al above n 144. 
208 Feaver and Sheehy, above n 49, at 991. 
209 Sheehy and Feaver above n 49, at 406-407.  
210 See section 4.3 

211 Sheehy and Feaver above n 49, at 991. 
212 HASWA, ss 58-59. 
213 Sections 62(4),  66(3).  
214 See Section 4.5.2 below. 
215 Sheehy and Feaver above n 49,at 406. 
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The whittling down of those duties is a result of an improper characterisation 

of the problem of worker representation by Parliament. This improper 

characterisation could also be said to be politically motivated.216  

4.3.5. Selecting the Regulatory Approach to Improve Worker 
Participation  

The last element in determining the normative dimension is to determine the 

regulatory approach.217 A general substantive rule accompanied by 

regulations made by regulatees is an appropriate legislative tool.218 The 

current general substantive rule is not appropriate, nor is the current 

framework for creating specific regulations.  

4.4. Improper Characterisation of the Organising Problem by 

Parliament  

Decisions to regulate behaviour can be based on ideology,219 or can be based 

on a ‘rationalist’ approach which claims to objectively determine a problem 

and use scientific reasoning to reach a solution.220 Sheehy and Feaver say 

that ideology can “subvert” policy-framing when policy makers allow their 

own preferences and biases to influence their decision-making rather than 

through the use of “ethical or technical considerations”.221 Humans often 

tend to reject scientific information that does not accord with their beliefs 

and are more inclined to accept views that accord with their own.222  

From the First Reading of the Health and Safety Reform Bill in Parliament, 

it is possible to glean that the Government of the day viewed workplace 

safety as a social problem.223 Simon Bridges said that the “Bill’s main 

purpose is to provide for a balanced framework to secure the health and safety 

of workers and workplaces”, 224  before going on to talk about the Taskforce’s 

recommendations.  

 
216 See Section 4. 4 below. 
217 Sheehy and Feaver above n 49, at 401. 
218 Feaver and Sheehy above n 49, at 991. 
219 Sheehy and Feaver above n 49, at 394. 
220 At 394. 
221 At 411. 
222 At 394. 
223 New Zealand, Parliamentary Debates, 13 July 2014, Vol 697, 16705. 
224 Ibid. 
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The Taskforce had carried out public consultations,225 which is characteristic 

of policymakers viewing an organising problem as a social issue.226 The 

Taskforce’s vision was to make New Zealand “one of the best places in the 

world to work and to come at the end of the day, every day, safe and 

sound”.227 

Regarding worker participation, the Taskforce envisioned that worker 

participation would be a “valued part of … workplace health and safety” with 

management being “interested in and open and responsive to workers’ health 

and safety concerns”.228 They envisaged that unions would be involved, that 

proper training and support would be provided and that workers would be 

able to hold PCBUs accountable without fear of reprisals.229 

During the Select Committee stage, a number of employers made 

submissions to the effect that the worker participation requirements may be 

too burdensome on smaller businesses.230 Indeed, some employers seem to 

view indirect representation as a type of threat to their profitability and 

smooth functioning of their businesses by creating an adversarial approach 

to worker participation.231 One employer even suggested that it was not 

appropriate to place the “employer’s business in the hands of [HSRs] with 

no financial investment or risk in the business.”232 Other employers thought 

that giving representatives too much “power” could lead to an abuse of this 

 
225 The Taskforce Report, above n 4, at [5]-[7]. 
226 Sheehy and Feaver above n 49, at 408. 
227 The Taskforce Report, above n 4, at [169]. 
228 At [179]. 
229 At [179]. 
230 See for example: New Zealand Kindergartens, Submission to the Transport and Industrial 
Relations Committee, 9 April 2014, 3; Habitat for Humanity Greater Auckland Ltd, 
Submission to the Transport and Industrial Relations Committee, 17 April 2014, [18]; 
Salvation Army, Submission to the Transport and Industrial Relations Committee, 8 May 
2014, 6.  
231 Habitat for Humanity, Greater Auckland, Submission to the Transport and Industrial 
Relations Committee, 17 April 2014, [18]; Freight Logistics Action Group, Submission to 
the Transport and Industrial Relations Committee, 17 April 2014, 2-3; BP Oil (NZ), 
Submission to the Transport and Industrial Relations Committee, 17 April 2014, 
unpaginated.  
232 AFFCO New Zealand, Submission to the Transport and Industrial Relations Committee, 
9 May 2014, at 2. 
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power or to a confrontational approach.233 The Select Committee thus 

suggested the limitations on worker representation described above.234  

It appears that while the Introduction of the Bill was motivated by a desire to 

reform WHS laws in New Zealand and to implement the recommendations 

of the Taskforce, the National Government of the day backed down on the 

right to worker representation following submissions to the Select 

Committee.235  

During the second reading of the Bill, the Members of Parliament (MPs) who 

supported the watering down of the rights to indirect worker representation 

talked about striking a “balance” between costs, practical realities and the 

right to indirect worker representation.236 Talley’s Group Ltd offered a strong 

opposition to having legislation that allowed workers to choose their 

representative and thought it better that employers should choose HSRs.237 

Employers, in their view, would be in a better position to know which 

employee had the right capabilities to be appointed to that role.238 They were 

also concerned about handing over that amount of power to HSRs,239 and 

those powers would be used by unions and workers to hold the employer to 

ransom on WHS issues and use WHS as a bargaining chip for unrelated 

issues and effectively stall the business.240 

By contrast, some unions felt that previous worker consultation practices 

were inadequate and the Bill did not go far enough.241 Those MPs who 

opposed the watering down of the rights to indirect worker representation 

 
233 See for example: Direct Fuels, Submission to the Transport and Industrial Relations 
Committee, 11 April 2014, 3. BP Oil NZ Submission to the Transport and Industrial 
Relations Committee, 10 April 2014, 3.  
234 HASWA, s 62(4), s 66 (3)  

235 Above, n 223. 
236 New Zealand, Parliamentary Debates, 30 July , Vol 707,5536, Sarah Dowie and David 
Seymour. 
237 Talley’s Group Ltd, Submission to the Transport and Industrial Relations Committee, 2 
April 2014, at 4. 
238 At 9. 
239 At 9-10. A sentiment echoed elsewhere, e.g., Matariki Forests, Submission to the 
Transport and Industrial Relations Committee, 9 May 2014, 2014, at [3.30.1]. 
240 Talley’s Group Ltd, Submission, n 237 above, , at 5,8,911. Federated Farmers of New 
Zealand, Submission to the Transport and Industrial Relations Committee, 17 April 2014, at 
[8.6]. 
241 The Rail and Maritime Transport Union, Submission to the Transport and Industrial 
Relations Committee, 9 April 2014, at 2. New Zealand Nurses Organisation, Submission to 
the Transport and Industrial Relations Committee, 2 April 2014, at [125]-[133]. 
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talked about failing New Zealanders who go to work and the impossibility of 

workers to have a voice in WHS matters when the employers had all the 

power.242 

In the end, the Bill was passed with the limitations on the right to indirect 

worker representation. Kevin Hague argued that the Government had given 

in to scaremongering done by a few rogue employers.243 Whether or not this 

is true, in implementing the limitations on the right to indirect representation, 

Parliament went against the recommendations of the Independent Taskforce 

and the example in the Australian Model Law. Parliament also acted in 

contradiction to the research244 that underlines the importance of indirect 

worker participation in smaller businesses. The net result is a law that is 

problematic and unlikely to succeed.245 

Employers in small businesses may well have legitimate concerns that 

compliance costs could become too burdensome. However, there are creative 

ways to overcome the burden of compliance for small businesses as 

explained below.246  

The other concern that WHS could become the new bargaining chip for 

labour disputes is a genuine one too. One of the pre-requisites for effective 

worker representation is that a cooperative relationship needs to be 

established between workers and employers, and between unions and 

employers.247 Nonetheless, the responsibility for setting the tone of the 

workplace atmosphere lies with management.248 If the employer’s attitude is 

one of fear and suspicion,249 then the workers and unions will react likewise.  

 
242 Parliamentary Debates, above n 236, Catherine Delahunty and Kevin Hague. 
243 Ibid. 
244 See for example, Walters and Nichols, n 14 above; Barry Reilly, Pierrella Paci and Peter 
Holl “Unions, Safety Committee and Workplace Injuries” (1995) 33(2) British Journal of 
Industrial Relations 275. J. Hillage, B. Kersley, P. Bates, J. Ricks Workplace Consultation 
on Health and Safety (2000) CRR 268/2000 Health and Safety Executive Books, Sudbury, 
UK; A. Robinson and Clive Smallman “The Healthy Workplace?” Working Paper 05/2000 
(2000) Judge Business School, University of Cambridge; Fenn and Ashby, n 176 above. 
245 Jeff Sissons “A Bad Day at the Sausage Factory: The Health and Safety at Work Act 
2015” (2017) 41(2)New Zealand Journal of Employment Relations 58. 
246 Walters, above n 14; Frick and Walters, above n 161. 
247 Walters, above n 68, at 173. 
248 Health and Safety Executive (United Kingdom), n 102 above, at 12-16. 
249 Talley’s Group Ltd, Submission to the Transport and Industrial Relations Committee, 2 
April 2014, at 11, where Talley’s Group Ltd refers to the “ ‘spying eyes’ of Union appointed 
personnel” when visiting a worksite.  
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4.5. Consequences of the Incoherence 

Opposing Norms 
When the policies for a particular legislation are being determined it is 

important that those policies do not reflect opposing norms.250 Otherwise, the 

“policy and practices” that evolve from that regulation will “undermine” each 

other and lead to wasted resources and an overall failure to reach the 

legislative objectives.251 

The exception to the right to elect an HSR is a direct consequence of the 

improper characterisation of the problem of worker representation in small 

businesses. This exception creates a norm conflict within the legislation 

itself. The norm that indirect participation is a vital part of worker 

representation in certain industries,252 is contradicted by the norm that 

indirect participation is not vital in other sectors of the economy, even though 

those other sectors may employ vulnerable employees.  

So, on the one hand, the HASWA is sending the signal that indirect worker 

participation is critical for good WHS, and on the other hand, the HASWA 

removes the right to indirect participation for the majority of the workforce. 

Removing the right to indirect participation may send a signal that indirect 

participation is not important and therefore that worker participation is not a 

priority. The result could be worker representation practices across New 

Zealand workplaces that contradict each other, which may eventually lead to 

a failure of a vital part of the HASWA . 

Internal Conflict with Duties on Officers 
In New Zealand, the HASWA mandates that officers (directors or persons in 

positions similar to that of a director)253 exercise due diligence to ensure the 

PCBU complies with its obligations.254 Part of the due diligence duties 

include the requirement to have in place “appropriate processes for receiving 

and considering information regarding incidents, hazards, and risks and for 

 
250 Sheehy and Feaver above n 49, at 393. 
251 At 393. 
252 See Second Report, n 26 above, at [205]-[223] for an explanation of how critical indirect 
worker representation is to the success of the legislation.  
253 HASWA, s 18. 
254 Section 44. 
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responding in a timely way to that information”.255 This duty relates to the 

duty to have effective worker representation in place.256 There is also a duty 

on officers to keep up to date with the latest research in their field.257  

The latest research shows that making use of indirect worker representation 

is one of the best ways of having effective worker representation.258 An 

officer may not be able to discharge their due diligence obligations if they do 

not take into account the latest research and implement indirect worker 

representation systems or work with other PCBUs to implement joint HSCs 

as described below.259  

A Large Proportion of Workers Are Excluded from Protection 
Workers in small businesses in non-high-risk industries who do not have the 

right to indirect worker participation account for about 25 percent of work 

related injury claims.260  

PCBUs considered to be in high-risk sectors or industries are subject to the 

Health and Safety at Work (Adventure Activities), (Major Hazard Facilities), 

(Mining Operations and Quarrying Operations) and, (Petroleum Exploration 

and Extraction) 2016.261  

Other high-risk sectors defined by schedule 2 of the New Zealand Health and 

Safety at Work (Worker Engagement, Participation, and Representation) 

Regulations 2016 are:262  

• aquaculture;  

• forestry and logging;  

• fishing, hunting, and trapping;  

• coal mining;  

• food product manufacturing;  

 
255 Section 44(4)(d). 
256 M Tooma Due Diligence: Duty of Officers, CCH Australia Ltd, Australia, (2nd ed, 2017) 
at 68-69. 
257 At 32-37. 
258 See section 4.3 above. 
259 Tooma, n 256 above, at 32-37. 
260 See table 4.1. 
261 Reg 5 (1), Health and Safety at Work (Worker Engagement, Participation, and 
Representation) Regulations 2016. 
262 Schedule 2. 
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• water supply, sewerage, and drainage services;  

• waste collection, treatment, and disposal services;  

• building construction;  

• heavy and civil engineering construction; and  

• construction services.  

There are specific sub-categories excluded from the sectors listed in schedule 

3 (that is they are not high-risk occupations).263 For example, workers in the 

forestry sector who are involved in ‘forest product gathering such as kauri 

gum digging or native orchid gathering’ are excluded. Australian occupations 

such as dingo and kangaroo hunting as well as snake catching fall in the New 

Zealand ‘hunting’ sector.  

Also, specifically excluded from high-risk sectors are transport workers, port 

workers, manufacturing workers (other than food manufacturing), health care 

workers, agricultural workers and, public order and safety workers.264 These 

workers were protected under the previous legislation, the HASEA .265 

The statistics give an indication of the number of workers who do not have 

protection. The statistics do not break down ‘heavy and civil engineering’ 

and ‘construction services’ (see tables 1 and 2 below, after the conclusion of 

this chapter). Food manufacturing (classified as a high-risk industry) is 

lumped with other types of manufacturing in the available statistics. The 

different high-risk categories are also not broken down into the sub-

categories mentioned as exceptions in schedule 3 of the regulations.  

 

 

 

 

 

 

 
263 Reg 5(1)(e) and Schedule 3. 
264 Health and Safety at Work (Worker Engagement, Participation, and Representation) 
Regulations 2016, schedule 2. Sissons, n 245 above, at 66.  
265 HASEA, s 19B. 
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Table 4.1: Percentage of Work-Related Injury Claims in High-Risk 
Industries (but excluding food manufacturing) in 2010- 2015 
 

Industry 
(classified as 
“high-risk’) 

Percentage 
of claims for 
work-
related 
injuries 
(2010) 

Percentage 
of claims for 
work-
related 
injuries 
(2011) 

Percentage 
of claims for 
work-
related 
injuries 
(2012) 

Percentage 
of claims for 
work-
related 
injuries 
(2013) 

Percentage 
of claims for 
work-
related 
injuries 
(2014) 

Percentage 
of claims for 
work-
related 
injuries 
(2015) 

Average 

Fishing 0.3% 0.3% 0.3% 0.3% 0.3% 0.3% 0.30% 

Forestry 0.6% 0.6% 0.7% 0.6% 0.4% 0.4% 0.55% 

Electricity,  

gas, water, and  

waste services 

1.1% 1.2% 1.1% 1.1% 1.1% 1.1% 1.12% 

Construction 12.6% 12.2% 13.4% 14.1% 14.4% 14.9% 13.6% 

Total (excluding 
food 
manufacturing) 

14.6% 14.3% 15.5% 16.1% 16.2% 16.7% 15.57% 
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Table 4.2 Percentage of Claims in Non-High Risk Industries (industries now 
classified as non-high-risk industries under the new regulations, but 
including food manufacturing) in 2010-2015266  
 
Nonetheless, it can broadly be said that the sectors that are now excluded 

from the high-risk classification (but not excluded under the HASEA) 

account for at least a quarter of the work-related injury claims in 2010-

2015.267  

For example, based on the claims data, a worker in the agriculture sector is,268 

on average, nineteen times269 more likely to have an accident than a worker 

in the forestry sector.270 Despite the higher risk of accident, a worker in an 

orchard with 19 workers would not, under the HASWA, have the right to 

 
266 Source: Statistics New Zealand.  
267 See table 4.2.  
268 See table 4.2.  
269 (Average work-related claims in agriculture/average work-related claims in forestry= 
10.5/0.55≈19) 
270 See table 4.1. 

Industry (not 
classified as 
‘high-risk’) 

Percentage 
of claims 
for work-
related 
injuries 
(2010) 

Percentage 
of claims 
for work-
related 
injuries 
(2011) 

Percentage 
of claims 
for work-
related 
injuries 
(2012) 

Percentage 
of claims 
for work-
related 
injuries 
(2013) 

Percent
age of 
claims 
for 
work-
related 
injuries 
(2014) 

Percentage 
of claims 
for work-
related 
injuries 
(2015 ) 

Averag
e 

Public 
Administration 
and Safety 

3.8% 4.0% 3.9% 3.7% 3.7% 3.6% 3.78% 

Transport, 
postal, and 
warehousing 

4.7% 4.7% 5.0% 5.0% 5.0% 5.1% 4.92% 

Health Care and 
Social 
Assistance 

5.3% 5.7% 6.0% 6.0% 6.0% 6.0% 5.83% 

Agriculture 9.7% 9.7% 11.4% 11.1% 10.7% 10.4% 10.5% 

Manufacturing 
(including food 
manufacturing) 

17.1% 17.1% 17.8% 17.4% 17.2% 16.7% 17.22% 

Total 
(including all 
manufacturing) 

40.6% 41.2% 44.1% 43.2% 42.6% 41.8% 42.5% 

Total 
(excluding all 
manufacturing) 

23.5% 24.1% 26.3% 25.8% 25.4% 25.1% 25.0% 
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elect a health and safety representative while a worker in a forestry company 

with 19 workers would have that right. 

Moreover, workers in smaller enterprises are more likely than workers in 

larger enterprises to be employed elsewhere as contractors.271 Smaller 

enterprises are also more likely to hire temporary workers.272 These workers 

are usually more vulnerable to WHS risks and least likely to report WHS 

issues and are therefore most in need of representation.273 The limitations to 

the right to an HSR/HSC based on the size of the PCBU are unjustified and 

may even exacerbate WHS problems faced by workers in smaller PCBUs.274 

Definitional Problems 
If the PCBU engages in work that is “predominant[ly]” in schedule 3 (the 

exceptions), they are not considered to be high-risk, even if the PCBU is 

engaged in a high-risk sector.275 The word ‘predominant’ is not defined. A 

PCBU cannot know in advance what percentage of its operations should be 

in a high-risk sector before it has an obligation to have a health and safety 

representative and/or a committee.  

If a PCBU is certain it does not need to have a representative and/or 

committee then some workers working in high-risk occupations would not 

have the protection of having a health and safety representative or 

committee.276 For example, a PCBU that does some logging, but mostly 

orchid-picking, would not be considered to be a PCBU in a high-risk sector. 

The workers who are carrying out the logging work (a high-risk occupation) 

would not be protected. 

Another problem is that the definition of worker encompasses not just paid 

employees, but also contractors, sub-contractors, their employees, as well as 

volunteers.277 With such a wide definition of ‘worker’, it may be a challenge 

 
271 Richard Johnstone, Michael Quinlan and David Walters “Statutory Occupational Health 
and Safety Workplace Arrangements for the Modern Labour Market” (2005) 47(1) The 
Journal of Industrial Relations 93-116, at 109. 
272 At 109. 
273 At 109. 
274 At 109. 
275 Reg 5(1)(e)(11), Health and Safety at Work (Worker Engagement, Participation, and 
Representation) Regulations 2016. 
276 Sissons, above n 245, at 67. 
277 HASWA, s 19. 
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for a PCBU to determine how many workers it has.278 For example, if 

contractors are hired seasonally, then that would boost the number of workers 

temporarily.  

Enforcement Issues  
The regulator has limited resources and cannot,279 in practice, work with even 

the majority of small businesses to develop effective worker participation 

practices and support HSRs. The regulator also does not have enough 

resources to detect and remedy all the breaches that occur. Without either ex 

ante or ex post enforcement, a legislation will not be able to meet its  

Since a risk-based regulatory approach based on a collective action problem 

has been chosen, the appropriate regulatory structure is a decentred 

structure.280 We can now determine the structural, governance and 

operational levels of the positive dimension objectives. An enforcement 

model targeted at small businesses is suggested below.281 

How have other Jurisdictions Supported Indirect Worker 
Representation in Small Businesses? 
David Walters reviewed how Denmark, France, Greece, Italy, Spain, Sweden 

and the United Kingdom have managed to improve worker representation in 

small businesses.282 Voluntary and statutory approaches were studied, as 

well as sites with multiple employers.283 

Walters found that smaller businesses may have a natural tendency, because 

of limited resources, to ignore WHS problems.284 External pressure is almost 

always necessary to get small businesses to be more proactive in WHS 

management.285 Inspections from the regulator that provide both advice and 

enforcement are a good way to put this external pressure on small 

 
278 Sissons, above n 2404 at 67. 
279 Nadia Dabee “The Health and Safety at Work Act : The Myth of Increased Deterrence” 
Victoria University of Wellington Law Review (2016) (47) 585, at 586. 
280 Feaver and Sheehy, above n 49, at 991. 
281 See section 4.6 below. 
282 Walters, above n 68, at 170.  
283 At 170. 
284 At 171. 
285 At 171.  
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businesses.286 However, a lack of resources means that other sources of 

pressure need to be sought.287 

Trade unions can play a role by using regional or territorial HSRs.288 These 

HSRS work at a regional level in one industry, sometimes in joint 

committees, sometimes in collaboration with the regulator.289 These regional 

HSRs operate both under statutory or voluntary schemes.290 

Sweden has been particularly successful in this area.291 In addition to the 

statutory backing for regional HSRs, there is a tradition of dialogue in 

Sweden between trade unions and employers and a general acceptance that 

the two will work collaboratively and that WHS is of central importance.292  

Kaj Frick and David Walters did one of the most extensive studies on the 

Swedish regional HSR system.293 Swedish workers had long had the right 

(since 1912) to elect HSRs in businesses with less than five employees, but 

even that right had been found to be insufficient to secure good worker 

representation.294 The trade unions’ right to appoint HSRs from outside the 

workforce of a particular business, even when there already was an in-house 

HSR, was thus enacted in the 1970s.295 

In Sweden, a Regional Safety Representative (RSR) may be appointed to 

represent any workplace where there is at least one union member.296 Sweden 

has a high rate of unionisation which is an important pre-requisite for the 

scheme to work.297 The RSRs are funded by employers who pay a fee to the 

Treasury, with extra costs being paid for by the unions.298 The costs of 

running the RSR scheme has been found to be less than the amount that 

 
28 At 171. 
287 At 174. 
288 At 173. 
289 At 173. 
290 At 173. 
291 At 173. 
292 At 173. 
293 Frick and Walters, above n 165. 
294 At 369. 
295 At 369. See also Workers’ Protection Act (Sweden) 1974, Work Environment Act 
(Sweden) 1978. 
296 At 369. 
297 At 369, 85% in Sweden compared with 20% in New Zealand.  
298 At 370. 
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bigger organisations spend on HSRs and also less costly to the individual 

employer.299 

RSRs in Sweden fall into three categories:300   

• senior HSRs working in larger organisations and also covering 

workers in small organisations;  

• union officers who undertake responsibilities as RSRs as part of their 

union roles; and 

• full-time RSRS.  

RSRs have three main roles to play under the Swedish legislation: 301  

• to inspect and investigate WHS issues and request changes when 

necessary;  

• to promote employee participation; and  

• to support HSRs in their roles.  

In Frick’s and Walter’s study, RSRs tended to focus on their first role because 

they often encountered serious problems in their visits which left them with 

little time for anything else.302 The other duties of RSRs were carried out in 

conjunction with inspections and emphasised cooperation with employers by 

providing advice and expertise.303 Once local HSRs were elected (in 

businesses with more than 5 workers), RSRs provided them with training and 

support.304 

RSRs have contributed positively to WHS in Sweden by preventing accidents 

through identifying potentially dangerous situations and asking for remedial 

action, or for work to stop if the conditions were too dangerous.305 RSRs 

played a major role in ensuring that plant and equipment was safe, and also 

acted to resolve conflict between white collar workers and upper 

 
299 At 371. 
300 At 372. 
301 At 372. 
302 At 372. 
303 At 373. 
304 At 373.  
305 At 373-374. 
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management.306 Employers found it beneficial to have someone with 

expertise to advise them on what to do.307 

Employers, did however, criticise some RSRs for being “over-zealous” in 

their inspection duties instead of focussing on supporting local HSRs.308 

RSRs face the reality that small workplaces have underdeveloped safety 

systems and both employers and workers have limited expertise and 

understanding of technical requirements.309 Even though RSRs are there to 

help small businesses comply with legislation and to foster cooperation, they 

cannot be blamed for employers not meeting their WHS obligations.310  

Resourcing RSRs is also a problem.311 While the scheme is able to improve 

WHS, to be as effective as it should be, a threefold increase in funding would 

be needed.312 This would allow more HSRs to operate and they would then 

be able to spend more time with each small business.313  

When conflicts occur between HSRs and employers, there is a lack of forums 

where disputes can be resolved.314 Problems can usually be escalated to the 

regulator, but a forum for resolving conflicts would greatly assist HSRs in 

their ability to carry out their responsibilities.315 Before conflicts can be 

resolved, it would be necessary to determine what constitutes appropriate 

behaviour (on the part of RSRs and of employers and workers) and this type 

of discussion can occur through trade associations.316  

RSRs also need proper training.317 Not just in technical skills, but in 

communication skills too. This may help overcome the perception that RSRs 

are “over-zealous’ as tact is needed to communicate with employers.318  

 
306 At 374. 
307 At 374.  
308 At 375. 
309 At 375. 
310 At 375.  
311 At 375. 
312 At 376. 
313 At 376. 
314 At 377. 
315 At 377. 
316 At 377.  
317 At 377. 
318 At 77-378.  
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Unions can be a valuable source of support too. In the United Kingdom, a 

similar approach to RSRs was adopted by the Union of Shop Distributive and 

Allied Workers, albeit without statutory backing.319 Retail outlets in the 

United Kingdom tend to be small and their managers have a poor 

understanding of WHS.320 Union organisers thus play a key role in providing 

advice and information to managers, representing workers and investigating 

hazards.321 In Denmark, there is a high rate of unionisation.322 The legislation 

in Denmark requires the election of an HSR in organisations with five 

workers or less.323 Unions there have been able to provide support to HSRs. 

In France, trade unions have been able to negotiate collective arrangements 

to establish “regional observatories” and regional WHS advisors.324 

Some EU countries make use of joint HSCs that are arranged by sector or 

region.325 These HSCs oversee the activities of regional HSRs that have been 

appointed voluntarily or by statute.326 The joint HSCs also allow all 

stakeholders to meet to develop WHS practices and policies in small 

businesses.327  

Fragmented Workplaces and Multiple-Employer Worksites 
In Asturias, Spain, such joint HSCs were used with great success in the 

construction sector.328 Regional delegates would visit sites and issue 

warnings to employers and workers to foster a spirit of collaboration.329 The 

regulator participated in meetings with the HSCs and trained the regional 

delegates.330 The arrangements for the HSCs and regional delegates were 

written into the collective agreements and all organisations paid a levy to 

 
319 At 174.  
320 At 174. 
321 At 174.  
322 At 175.  
323 At 175. 
324 At 175.  
325 At 175. 
326 At 175-176. 
327 At 176. 
328 At 176. For a useful summary of arrangements in other jurisdictions, see Felicity Lamm 
and David Walters “Regulating Occupational Health and Safety in Small Businesses” in 
Elizabeth Bluff, Neil Gunningham and Richard Johnstone (eds) WHS Regulation for a 
Changing World of Work (Federation Press, Sydney, 2004) 94, at 107-108.  
329 At 176. 
330 At 176. 
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fund the activities of the HSCs.331 The success of these HSCs has been 

attributed to the high levels of unionisation and corporatism.332 In some 

regions in Spain, the trade unions HSRs inspect worksites and notify the 

regulator of violations which can then be rectified.333  

In the 1990’s in France, there was a fragmentation of the workforce in the 

nuclear power industry.334 The contracted workers experienced higher 

irradiation than permanent plant workers.335 Two committees were 

established: one with employer representatives from the plant and worker 

representatives from the sub-contractors; and one with worker 

representatives and employer representatives from the plant and from the 

sub-contractors as well as WHS experts and inspectors from the regulator.336 

Local trade union branches allowed sub-contractors to retain their autonomy 

while still being able to ‘organise’ themselves and negotiate with the 

employers of the plant.337 The end result was a reduction in the irradiation of 

workers of the sub-contractors.338  

4.6. Substantive Rules to Reflect the Policy Objectives of Achieving 

Effective Worker Representation in New Zealand 

This sub-section discusses the structural, the governance, and the operational 

level of the positive dimension. 

4.6.1. Structural Level 
The existing actors are the PCBUs, the officers of the PCBUs, the workers, 

HSCs, HSRs, and the regulator. The two new actors in the suggested 

regulatory model are the RSRs and joint HSCs. The responsibilities of each 

of these actors need to be defined.  

 
331 At 176.  
332 At 176.  
333 At 177. 
334 At 178. 
335 At 178.  
336 At 178. 
337 At 178. 
338 At 178. 
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4.6.2. Governance Level: Substantive Component 
Repeal of the Exceptions to Worker Representation  

The research shows that worker representation is most effective through the 

use of HSRs.339 The substantive rule should therefore, in addition to 

mandating worker representation,340 allow for the indirect representation of 

workers in WHS through the election of an HSR without any lower limit on 

the size of the business (like the Australian MWHSA 2011). Hence the 

exceptions in s 62(4) and in 66(3) of the HASWA should be repealed. 

Legislating for RSRs  

Research shows that HSRs in smaller businesses need to be supported to be 

successful at their job.341 If there is no HSR, workers also need to be 

supported, usually by unions, for effective representation.342 If there is an 

HSR, they too need support.343 New Zealand could either adopt the Swedish 

model of RSRs or the United Kingdom and Danish models of using unions. 

New Zealand has low unionisation rates,344 thus a model that relies on trade 

unions would not be effective. A general rule providing for the election of a 

RSR who would be in charge of a group of small businesses in a particular 

region is a better alternative for New Zealand. A regulation defining the 

regions would be needed. The duties of RSRs would be to carry out 

inspections, promote employee participation and to support HSRs, like in 

Sweden.  

Funding for this function and the work of RSRs could be levied from 

employers of small businesses. The ability for WorkSafe to deduct levies will 

also need to be reflected in the legislation. Employers may be more agreeable 

 
339 Health and Safety Executive Report, above n 102, at 119. The Taskforce Report, n4 
above, at [179]. 
340 HASWA, s 58. 
341 Health and Safety Executive Report, above n 102, at 119. The Taskforce Report, n 4 
above, at [179]. 
342 Walters and Nichols, above n 14, at 107. 
343 At 35-36 

344 Only 20 percent of the New Zealand workforce belongs to a union. Source: Statistics New 
Zealand.http://archive.stats.govt.nz/browse_for_stats/income-and-
work/employment_and_unemployment/improving-labour-market-statistics/union-
memship-emplymt-agmt.aspx. Accessed 18th January 2018.  

http://archive.stats.govt.nz/browse_for_stats/income-and-work/employment_and_unemployment/improving-labour-market-statistics/union-memship-emplymt-agmt.aspx
http://archive.stats.govt.nz/browse_for_stats/income-and-work/employment_and_unemployment/improving-labour-market-statistics/union-memship-emplymt-agmt.aspx
http://archive.stats.govt.nz/browse_for_stats/income-and-work/employment_and_unemployment/improving-labour-market-statistics/union-memship-emplymt-agmt.aspx
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to this increased cost if they understand the RSRs’ work will help the PCBU 

to achieve compliance with the HASWA. 

Legislating for Joint HSCs 

Multi-employer sites have the problem of communicating with all workers, 

especially those at the bottom of the chain.345 The HASWA provides that 

PCBUs must consult with other PCBUs with the same duty,346 including the 

duty to have worker participation practices. 

The HASWA does not provide a mechanism for this consultation on worker 

representation to occur. New Zealand could adopt the Spanish or French 

model of joint HSCs.347 In multi-employer sites, there should be a legal 

requirement to form a joint HSC with a representative from each PCBU and 

an RSR.  

Obtaining Management Commitment 

Successful consultation and good WHS are not possible without the 

commitment of senior management. As explained above, the HASWA 

imposes due diligence duties on officers to ensure the PCBU complies with 

its duties, including the obligation of officers to communicate with 

workers.348 Implementing the suggested RSR and joint HSC structure would 

assist officers in complying with their duties, particularly if RSRs are trained 

to work collaboratively with officers and workers to achieve compliance.  

External Pressures 

Sections 40-42 of the HASWA require PCBUs who manufacture, import, 

supply or install plant, substances or structures that will be used in a 

workplace to ensure that these are, so far as is reasonably practicable, 

“without risk to health and safety”. Section 43 of the HASWA requires that 

PCBUs who install, construct or commission plant or structures ensure that 

these are, so far as is reasonably practicable, “without risk to health and 

 
345 Walters and Nicols, above n 14, at 84-85 

346 HASWA, s 34.  
347 See section 4.5 above. 
348 HASWA, s 44(4)(d). 
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safety”. These jobs may at times be undertaken by smaller businesses who 

may not prioritise WHS. 

Felicity Lamm and David Walters suggest that larger businesses use their 

clout to require that smaller businesses they deal with comply with WHS 

regulation, along the supply chain, and along the sub-contracting chain.349 A 

legal rule that would then require larger PCBUs to verify that the PCBUs 

who are in the supply chain or in sub-contractor chain would not be necessary 

as the primary duty of care of the larger PCBU to ensure a safe place of 

work350 should automatically cover the fact that plant, substances and 

structures are safe. Rather, the implementation of section 36 of the HASWA 

by larger PCBUs should include a process for ensuring the WHS practices in 

smaller PCBUs and not deal with those smaller PCBUs if they do not meet 

the right safety standards. RSRs and joint HSCs could work with those larger 

PCBUs to act as a communication channel with the larger PCBU and help 

achieve compliance. 

Definition of a Small Workplace 

Given the current definition of worker in the HASWA,351 it would be hard to 

determine with certainty what a small workplace is in New Zealand by 

counting the number of workers. For the sake of certainty, the definition of a 

small workplace should be defined as a workplace with less than 20 

employees. The RSR, or joint HSC, would of course be responsible for all 

workers as defined in the HASWA.  

4.6.2. Governance Level: Powers and Functions Component 
HSRs can currently issue provisional improvement notices (PINs) to request 

PCBUs to rectify non-compliant plant, equipment and processes.352 A PCBU 

who breaches a PIN can be liable for a fine.353 HSRs also currently have the 

ability to direct that unsafe work should cease.354 These powers of HSRs 

should be extended to RSRs.  In addition, RSRs should be given inspection 

 
349 Lamm and Walters, n 162 above, at 103.  
350 HASWA, s 34. 
351 Section 19.  
352 Section 69. 
353 Section 78. 
354 Section 84. 
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powers and the right to enter a workplace with notice (or without if there is 

an immediate threat to the health and safety of any person). RSRs would need 

a legislative mandate to act as a communication channel between workers on 

one side and, management and officers on the other. 

While in Sweden unions provide training for RSRs, this would not be 

possible in New Zealand. The regulator, WorkSafe, would have to undertake 

this training. Section 10 of the WorkSafe New Zealand Act 2013 which 

details the regulator’s functions would have to be amended to reflect 

WorkSafe’s functions to train RSRS. The RSRs would be trained to spot 

hazards in their industry so that, during inspections, they would advise 

PCBUs on how to comply. The RSRs should also be trained in 

communication and conflict management.355 

Joint HSCs should be given the power to impose administrative sanctions 

such as PINs and Stop-Work Orders.356 Section 66 of the HASWA would 

have to amended (or a new section added) to provide for a joint committee 

on multi-employer sites. The HSRs and HSRs on each joint committee would 

have been already trained. 

4.6.3. The Operational Level 
Compliance 

To comply, PCBUs and officers, need to put in place effective worker 

participation mechanisms. Compliance can be motivated by external pressure 

such as fear of punishment, such as being issued with a PIN, or given a fine.  

 Enforcement  

If the legal rule formulates a general principle and the regulatees work out 

the details, then inspections and disclosure regimes are appropriate.357 The 

scrutiny of inspections and prosecutions leading to fines remain relevant. The 

HASWA also allows the imposition of an adverse publicity order,358 which 

is a disclosure regime that leads to a loss of reputation.  

 
355 See Frick and Walters, above n 165, at 375-377. 
356 See Walters, above n 68, at 176-178. 
357 Feaver and Sheehy, n 49 above, at 986. 
358 HASWA, s 153. 
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Prosecutions are not usually made for poor worker engagement. Moreover, 

this type of enforcement device only engages the psychological lever of fear 

and may not lead to a change in beliefs about worker representation. 

Nonetheless, having a legal rule that requires worker participation signals to 

employers that this is an important social issue and that transgressions are 

serious enough to be criminal offences.  

To engage the psychological lever of incentives, a different mechanism is 

needed. Persuasion and inducement and are ex ante compliance 

mechanisms.359 RSRs and joint HSCs who work collaboratively with PCBUs 

and with officers may persuade employers to engage more with workers by 

explaining the long-term benefits of a happy and productive workforce and 

persuade workers to be less adversarial by explaining that collaborating with 

employers means better long-term working conditions.360 Inducements could 

take the form of tax breaks.361 Any contribution employers make to the RSR 

scheme could be tax deductible, or the government may provide a subsidy.  

4.7.  Hurdles to Implementation 

Unions in New Zealand  
There are a few possible hurdles to implementing the recommendations in 

this chapter. The rates of unionisation in New Zealand are low.362 Union 

density was at 18.5 percent of wage and salary employees in the year ending 

31 December 2014.363 The main role of unions is to allow members to enter 

into collective bargaining agreements with their employers.364 The historical 

roots of unions in New Zealand may help explain why unions are not as 

powerful as perhaps those in Scandinavian countries. 

 
359 Feaver and Sheehy, above n 49, at 986. 
360 At 986. 
361 At 986. 
362 See Sue Ryall and Stephen Blumenfeld “The State of New Zealand Union Membership 
in 2014” (2015)40(2) New Zealand Journal of Employment Relations 84. The authors 
reviewed the data from the Registrar of Unions. Unions have a statutory obligation to submit 
an annual return to the registrar. The authors found a steady decline in the rate of union 
membership, at 86. 
363 At 87. This was the latest systematic survey on union density available.  
364 Employment Relations Act 2000, s 31. See also Michael Barry and Pat Walsh “State 
Intervention and Trade Unions in New Zealand” (2007) 31(4) Labor Studies Journal 55, at 
56-57. 
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Michael Barry and Pat Walsh traced the origins of unions in New Zealand to 

the 1890s.365 Unions started off with a “series of bitter strikes” which were 

carried out mostly for the purpose of getting unions recognised by law 

makers and employers.366  

In response, the state then allowed for “compulsory arbitrations” which gave 

unions recognition and the right to bargain on behalf of employees.367 This 

system favoured employees who were union members, as unions were able 

to get the more advantageous contractual rights under the negotiated 

collective agreements.368 Thus there was an incentive for employees to join 

unions.369  

The concept of compulsory arbitrations may have meant that unions had few 

incentives to carry out organising activities (that is to act as a liaison between 

employees and employers, to enable employees to have their demands heard 

by employers).370 This notion is referred to as ‘the dependency theory’, that 

is, the unions were dependent on compulsory arbitration mechanisms in order 

to gear up their membership.371 Unions officials then remained “isolated from 

members” rather than promoting active participation from members.372 

Compulsory arbitrations meant that even smaller unions were able to get 

good collective agreements for their members.373 

In 1936, the law made union membership compulsory, which in turn 

guaranteed revenue for the unions.374 In return, unions were limited by law 

as to the amount of membership fees they could charge and were restricted 

to only represent members on industrial matters.375 Thus, there was little 

 
365 Barry and Walsh, n 364 above, at 57. 
366 At 57. 
367 At 57. 
368 At 57. 
369 At 57. 
370 At 58. 
371 At 58. Some academics have pointed out that organising campaigns did take place, but 
nonetheless unions remained mostly ‘servicing’ organisations, that is organisations that 
went to compulsory arbitration to negotiate collective agreements. See Rae Cooper “To 
organise wherever the necessity exists: The activities of the Organising Committee of the 
Labor Council of NSW” (2002) 83 Labour History 43. 
372 At 58. That is not to say that all unions lacked an organising element. 
373 At 58. 
374 At 59. 
375 At 60. 
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incentive for unions to be proactive in reaching out to workers, in fact some 

union organisers had very little to do with members of the unions and only 

focussed on applying for compulsory arbitrations.376 Unions could not 

engage in any welfare or educational activities.377  

In 1985, the law changed again to remove the right to compulsory arbitration 

and required a minimum of 1,000 members to form a union.378 Smaller unions 

thus had to reorganise themselves into larger unions.379 In 1991, compulsory 

union membership and minimum union size was abolished through the 

Employment Contracts Act (ECA) 1991.380 Any group of employees could 

negotiate a collective agreement without belonging to a union, and employers 

could refuse to negotiate.381 The ECA heralded an era of precipitous drops in 

union membership.382 

Only those unions that had in the past been good at organising workers were 

able to survive better than those that had relied on the existence of 

compulsory arbitration systems for their continuance.383 Barry and Walsh 

gave the example of the New Zealand Engineers Union, which had a mixed 

model where they focused part of their activities on organising workers and 

the other part on servicing (providing members with services such as 

negotiating for increased pay without actively involving the members).384 

One of the reasons the Engineers’ Union was able to carry out organising 

activities was because of the critical skills engineers brought to the 

workplace.385  

The ERA 2000 once again changed the law. It allowed only unionised 

members to seek collective agreements and allowed unions representatives 

 
376 At 60. 
377 At 60. 
378 At 62. 
379 At 62. 
380 At 62. 
381 At 62-63. 
382 At 64. 
383 At 66. 
384 At 67. 
385 At 67. 
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to enter the workplace on union business and to recruit members.386 Union 

membership grew, but not significantly.387  

Briefly re-tracing the history of unions in New Zealand helps to explain why 

union membership is low in this country. It appears that unions have never 

traditionally been involved in WHS or in giving worker a voice that could be 

heard by employers. Rather, they focussed on matters such as salary and 

working hours. 

Overcoming the Barrier of Low Unionisation Rates and the Dependency 
Problem 
The previous reliance on compulsory arbitration means that not all unions 

have a tradition of working closely with members and acting as a 

communication channel between employees and employers. This may be a 

hurdle to using unions to help workers communicate with employers. 

Given that unions have traditionally focussed on the so-called industrial 

issues (e.g., pay), perhaps a solution would be to have a mixed model; there 

could be a branch focussing on the negotiation of collective agreements, and 

another to focus on WHS. Alternatively, there could be traditional unions 

focussing on collective agreements, and other unions, or ‘safety 

collectives’,388 focussing solely on WHS. Since RSRs would have 

enforcement powers, they could be held accountable by the safety collective. 

An aggrieved PCBU could complain in the first instance to the safety 

collective, and if that fails to the District Court.389 

In addition to the problems mentioned earlier, there are some conceptual 

distinctions between the ERA and the HASWA that may make it difficult for 

unions to play a role in WHS. Firstly, the ERA only applies to employees,390 

whereas the HASWA applies to workers.391 The definition of ‘workplace’ is 

also different under the two Acts. Under the ERA, a workplace is ‘where an 

 
386 At 68. ERA 2000, ss 19-25. 
387 At 68. 
388 The idea of partnership between employers and non-unionised groups of workers is not 
new, see for example: Graham Dietz, John Cullen and Alan Coad “Can there be Non-Union 
Forms of Workplace Partnership” (2005)  27(3) Employee Relations 289. 
389 This process is similar to how WorkSafe deals with complaints, see HASWA, ss 131-
135. 
390 ERA 2000 s 6. 
391 HASWA, s 19. See Chapter 3 of this thesis. 
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employee goes to work’,392 while under the HASWA, a workplace is a “place 

where work is being carried out… and any place where a worker goes, or is 

likely to be, while at work”.393 Given these conceptual distinctions, it may 

make more sense to separate out the traditional functions of unions and the 

WHS functions, as suggested in the preceding paragraph. 

Employers may of course be reluctant to accept changes that would increase 

union membership. Previous suggested amendments to the HASEA to allow 

worker participation schemes had initially been resisted by employers, but 

after the changes were implemented, most employers supported them.394 

Perhaps if an extended safety representation is to be introduced in New 

Zealand, reluctant employers may become convinced if they see advantages 

for themselves.  

One possibility is to leverage on the current legal liability of officers to ensure 

that there are processes for PCBUs to receive information regarding hazards 

and incidents. Thus, a model where employers are motivated to negotiate 

with workers, perhaps as means to show compliance with the law, may be an 

incentive for employers to engage with unions. 

If the RSRs and safety representatives are well trained to receive information 

from workers and pass these on to officers, then the use of RSRs and safety 

representatives through a ‘safety collective’ can be an appropriate way for 

the officer to demonstrate that they are discharging this particular due 

diligence duty.  

Another possibility is to make the appropriate use of a worker representation 

system a possible defence to a charge of failing to discharge the duty of 

officers, to ensure the PCBU has a system for receiving and considering 

information about hazards and risks.395 For such a defence to work, plans 

 
392 ERA 2000, s 5. 
393 HASWA, s 20. 
394 Paul Harris “From Health and Safety to Employee Participation? The Impact of the New 
Zealand Health and Safety in Employment Act (2002)” (2004) 10(1) International Relations 
Review 1, at 7.  
395 See Chapter 8 of this thesis for a discussion of the use of incentives as a regulatory 
technique. See also Chapter 3 for a discussion on the use of ACOPs as a way to prove that a 
PCBU has done what is ‘reasonably practicable’. 
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would have to be drawn up and constantly revised396 for how the RSRs and 

safety representatives can do their work in a particular PCBU or consortium.  

Another way to overcome an employer’s reluctance to the scheme proposed 

here is to adopt a ‘partnership’ model.397 The latter model involves getting 

employers to accept unions as partners.398  Peter Haynes and Michael Allen 

carried out a literature review on the role and structures on unions in New 

Zealand and suggest that the term ‘partnership’ itself is not well defined.399 

‘Partnership’ could be an “employee involvement programme”, or a simply 

a “commitment to as set of principles [with] .. no recognition of autonomous 

worker representation”.400 The term can also refer to “cooperative processes 

and joint decision-making or consultation”, and implies some medium- to 

long-term commitment by the workers to the business.401 Ultimately, it 

appears that the meaning can shift according to “the particular interest being 

promoted or the purposes to which it is put”.402 The aim of a safety collective 

would be to improve the ability of workers to communicate with the PCBU 

and officers about safety risks and hazards, and the PCBU and officers would 

in turn act on the information. 

Such a partnership is not impossible to achieve. A case study of large 

financial institution showed that when managers and workers were willing to 

work towards a common goal, the situation could move from “fairly 

horrific”403 to achieving positive benefits.404 For example, staff were able to 

negotiate flexible work arrangements and tackle the problem of 

presenteeism.405 While those in senior positions were initially more open to 

this new partnership approach, some line managers were not so welcoming 

 
396 HASWA, s 44 (4) (d) and (e). See Chapter 6 of this thesis for a further discussion on the 
duties of officers. 
397 Barry and Walsh, n 364 above, at 66. 
398 At 67. Some view the partnership model as leading to diminished independence and a 
less adversarial role. See Peter Boxall and Peter Haynes “Strategy and Trade Union 
Effectiveness in a Neo-Liberal Environment” (1990) Journal of Industrial Relations 523. 
399 Barry and Walsh, n 364 above, at 166. 
400 At 166. 
401 At 167. 
402 At 167.  
403 At 170. 
404 At 172.  
405 At 172. 
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of the initiative.406 The reluctance of the line managers was addressed 

through a series of workshops.407 The union408 also had to communicate more 

with its members to ask them exactly what it was they needed and hoped to 

achieve.409 

Haynes and Allen suggest that for organisational change of this magnitude to 

occur, both parties need have clear expectations and each party must work 

towards meeting the other party’s expectation as best they can.410 Conflict 

will not disappear even under a partnership model, but each party must be 

willing to move forward in the face of setbacks.411 

Graham Dietz et al suggest a set of principles for a partnership model which 

include, variously: “a joint commitment to the success of the [PCBU]”; 

“mutual recognition of the legitimate interests of … management, 

employees” and a “mutual commitment and effort to develop and sustain 

good working relationships”; and “structures and practices that allow for 

information sharing and joint problem solving”.412 These features, 

unsurprisingly, require the commitment of senior management (e.g., 

company directors) to implement.413 Thus an enhanced focus on the 

enforcement of due diligence duties, beyond what it currently comprises, 

may be a necessary motivating factor for officers to implement change.414 

Should Membership be Compulsory?  
Belonging to WHS branch of the union, or the ‘safety collective’, could be 

made compulsory for all workers under the HASWA to ensure all workers 

 
406 At 172. See further Gunningham and Sinclair “Organizational Trust and the Limits of 
Management-Based Regulation” (2009) Law and Society Review 865, at 880-883 where the 
authors found that where middle management (in a mine) lacked conviction about the 
importance of WHS, they often resented having to deal with WHS issues. 
407 At 172. 
408 In the case of WHS issues, the alternative ‘safety collective’ could be used. Gunningham 
and Sinclair (n 406 above) found that some line managers resented the additional burden of 
implementing WHS systems. If most of that work shifted to individuals whose full-time job 
it was to deal with safety, that might reduce the line managers’ feelings of being overworked 
and thus lessen the likelihood of them becoming resentful. 
409 Peter Haynes and Michael Allen “Partnership as Union Strategy: A Preliminary 
Evaluation” (2000) 23(2) Employer Relations 164, at 173. 
410 At 179. 
411 At 179. 
412 At 291. 
413 At 302. 
414 See Chapters 5-8 of this thesis. 



Chapter 4  
 

 148 

have the same rights to representation. The types of issues faced by different 

industries would vary, of course. Construction workers may be more 

concerned about working from heights, and office workers about sedentary 

lifestyles.  

Compulsory membership would require union representatives to identify 

workers belonging to their industry or PCBU, which may not always be easy. 

For example, someone on a work placement may only be present at the 

workplace for a short period of time. To overcome this challenge, any time a 

new employee, volunteer or other worker comes into the workplace of the 

PCBU, the PCBU should have a duty to let the union or ‘safety collective’ 

know of the presence of the worker. A failure by the PCBU to report could 

be punished by a fine.  

It has been argued that compulsory union membership could be a breach of 

an individual’s freedom to decide which associations one should be belong 

to.415 Some individuals may have a religious objection to being part of a trade 

union.416 Allowing an individual to opt out of compulsory union membership 

can lead to a “free rider” problem, where the “conscientious objector receives 

[the] benefits without contributing to the process through which they were 

achieved”.417  

From the union or ‘safety collective’s’ point of view, they may simply decide 

to not act on the objector’s behalf. Yet, is it ethical for the union/safety 

collective to not discharge its obligation to protect the WHS of a particular 

worker? Perhaps the union/safety collective could simply accept that it is 

acting on behalf of the free riders if the objectors are able to prove that their 

religion forbids association with such a group. Perhaps a very limited 

exception to compulsory membership could be allowed.  

Moreover, a worker has a duty to “take reasonable care of their own health 

and safety”418 and “to take reasonable care that his or her acts or omissions 

 
415 Gregor Gall and Mark Harcourt “The Union Default Solution to Declining Union 
Membership” (2019) 43(3) Capital and Class 407, at 409. 
416 See A. Bradney “Conscientious and Religious Objection to Trade Union Membership” 
(1987) Oxford Journal of Legal Studies 319. 
417 At 321-322. 
418 HASWA, s 45(a). 
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do not adversely affect the health and safety of other persons”.419 If the aim 

of a ‘safety collective’ is to improve communication with employers on WHS 

matters with the ultimate aim of improving WHS for all workers, refusing to 

be part of the safety collective could be seen as a refusal to participate in a 

“reasonable procedure of the PCBU relating the health and safety”.420 A 

worker who is willing to work in a particular workplace should also be 

willing to follow any rules and practices of the workplace as long the PCBU 

is not requiring the worker to do anything illegal. Thus a worker categorically 

refusing to participate in the activities of the safety collective could create a 

workplace disciplinary issue (as could any WHS issue). Thus the right to 

refuse membership into a safety collective will have to be balanced against 

the legitimate activities of the PCBU. It is the researchers’ opinion that the 

balance should support favouring the legitimate activities of the PCBU. It is 

hard to imagine (at least in the researcher’s opinion) a religious objection to 

improving WHS. 

4.8. Conclusion 

The improper characterisation of worker participation in small businesses in 

non-high-risk industries creates an incoherence in the HASWA. The 

improper characterisation had more to do with political motivations than with 

the government making a genuine attempt at understanding the problem.  

Indeed, there is mounting evidence that the presence of an HSR and an HSC 

has a positive impact on WHS. Indirect worker representation should not be 

seen as imposing a heavy administrative and financial burden on small 

businesses, but rather an alternative form of indirect worker representation 

for small businesses should be implemented. 

The consequence of the incoherence is that conflicting norms in the HASWA 

send mixed signals to employers about the importance of indirect worker 

representation. Moreover, a large proportion of potentially vulnerable 

workers do not have the added protection that an HSR can bring. Thus, the 

 
419 Section 45(b). 
420 Section 45(d). 
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stated goal of reducing workplace accident rates by 25 percent by 2020 is 

less likely to be achieved. 

The research cited above shows that RSRs and HSCs can significantly 

improve WHS in small businesses. A system of RSRs could be implemented 

in New Zealand to help small businesses implement effective indirect worker 

representation. The use of joint HSCs could help small businesses in 

situations where they find themselves at the bottom of a chain of contractors. 

This chapter has made suggestions on how the legislation can be amended to 

implement the use of RSRs and HSCs New Zealand. A further suggestion 

was made of an alternative to union membership in the form of a ‘safety 

collective’ to help enhance worker consultation. 

However, any meaningful changes to the current legislative regime will 

require the right political motivation, which may mean the government of the 

day having to stand firm against the anti-union sentiments of some 

employers. Perhaps the Labour Government of the present day will be more 

inclined to enact legislation in favour of worker representation.
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5. An Application of The Normative Dimension of 
Coherence Theory to the Due Diligence Duties of 

Officers 
 

5.1. Introduction  

Dominic Sheehy’s and Donald Feaver’s coherence theory was applied to the 

due diligence duties of officers to uncover the social coordination problem 

underlying those duties of officers.  

Section 5.2 gives the legislative background to the due diligence duties in the 

HASWA. The legislative background helps to explain the social coordination 

problem of improving workplace health and safety  that Parliament attempted 

to solve by imposing due diligence duties on officers.  

Section 5.3 summarises and assesses the reasons for imposing due diligence 

duties on officers, and reviews some of the literature that links leadership to 

workplace health and safety (WHS). This section asserts that placing 

personal liability on officers may indeed help to improve WHS in New 

Zealand. 

In section 5.4, evidence from non-legal sources is used to determine the ‘root 

cause’ of the organising problem. In imposing the due diligence duties, the 

state appeared to have a focus on improving safety culture. Thus, this section 

explores the concept of WHS culture. In short, safety culture is the 

manifestation of underlying beliefs about safety as tangible behaviours.  

Measuring and improving safety culture can be challenging, nonetheless the 

commitment of officers to changing underlying beliefs about the importance 

of WHS, and hence behaviours that lead to better WHS outcomes is 

undeniable. 

Section 5.5 argues that the imposition of due diligence duties on officers is a 

coherent outcome, at least as far the aims of the HASWA in imposing due 

diligence duties of officers is concerned.  Section 5.6 concludes this chapter.  
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5.2. Background  

Under the Health and Safety in Employment Act (HASEA) 1992, a director 

of a body corporate would only be held liable when the company failed to 

comply with a duty in the HASEA.1 A director who “directed, authorised, 

assented to, acquiesced in, or participated in” the failure of the body 

corporate under the HASEA could be held liable.2 Thus, for the company 

officer to be held liable, the organisation would first have to have been in 

breach of its duty. Then, the director would have to have been aware of, or 

been involved in, the offending by the organisation. 

The HASEA did not ensure that officers took positive steps to ensure the 

compliance of the organisation before any breach by the organisation 

occurred.3 Rather, directors would have tended to remove themselves from 

the situation,4 and company directors of smaller businesses tended to be the 

ones usually found liable.5 

Imposing a positive duty on officers to regulate WHS in their organisations 

creates a “positive duty which is seen to apply immediately, rather than 

accountability only applying after the contravention…”.6 Karen 

Wheelwright strongly supported the idea of imposing personal liability on 

officers and argued:7 

The most important consideration in arguing for a positive legal duty in 

the OHS sphere is the considerable capacity of directors to ensure good 

OHS management systems in their companies, in the same way that 

directors have the capacity to ensure the financial health and solvency 

of their companies through instituting and supervising proper financial 

 
1 HASEA, s 56. 
2 Section 56. 
3 Robin Stewart-Crompton, Stephanie Mayman and Barry Sherrif National Review into 
Model Occupational Health and Safety Law: First Report (Australian Government, October 
2008), at [8.29]. ‘First Report’.  
4 The Report of the Independent Taskforce on Workplace Health and Safety, New Zealand, 
April 2013, at [105]-[106], [108]. From now on referred to as the ‘Taskforce Report’. 
5 See for example R v Burr [2015] NZHC 2207. The director had been working on site when 
the incident that caused the accident occurred and had therefore participated in the 
company’s failure, at [41]-[42]. [44].  
6 First Report, n 3 above, [8.29]. 
7 Karen Wheelwright “Some Care, Little Responsibility? Promoting Directors’ and 
Managers’ Legal Accountability for Occupational Health and Safety in the Workplace” 
(2005) 10(2) Deakin Law Review 471, at 475. 
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management systems. Ultimate responsibility for occupational health 

and safety rests with top management; the commitment of senior 

managers and directors is fundamental to the success of health and 

safety management. 

The Royal Commission into the Pike River Mine disaster made two specific 

recommendations in relation to directors: 

- They should have statutory responsibilities to reflect their 

“governance responsibilities”;8  

- They should “rigorously review and monitor their 

organisation’s compliance with [WHS] laws and best 

practice”.9 

The Report of the Independent Taskforce into Workplace Health and Safety 

identified a key problem contributing to poor WHS in New Zealand as 

leaders in organisations not taking responsibility for WHS.10 The 

Independent Taskforce also pointed to the fact that business leaders had 

“generally low health and safety capabilities”, and that there was a lack of 

training, support and expertise.11 Access to trained WHS experts was 

highlighted as a barrier to improving WHS capacity among business 

leaders.12 The lack of capacity hampering leaders’ ability to respond to “new 

and emerging risks” was also a problem.13  

The factors that contributed to poor WHS leadership were identified as a lack 

of accountability, marginalisation of WHS responsibilities and delegation of 

those responsibilities to WHS managers, commercial pressures, low 

awareness of WHS issues, and a gap between the boardroom and the “coal-

face”.14 A failure to engage with unions was also singled out as a reason for 

New Zealand’s poor safety records.15 

 
8 See Royal Commission on the Pike River Coal Mine Tragedy, New Zealand (2012) Vol 1, 
at 37. 
9 At 37. 
10 Taskforce Report, n 4 above, at [105]-[106], [108].  
11 At [110].  
12 At [110]. 
13 At [145]. See Chapter 7 of this thesis on ‘emerging risks’. 
14 At [112].  
15 At [111].  
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The response of the government was to change the legislation and to 

introduce the HASWA, which mostly reflects, with some changes, the 

Australian Model Workplace Health and Safety Act (MWHSA) 2011.  

The MWHSA (Aus) 2011 was enacted following a National Review of the 

state of WHS laws in Australia. The Australian Report suggested the 

imposition of a duty on officers to proactively take steps to ensure that 

hazards and risks are eliminated or reduced within their organisation.16 As 

officers make the decisions on how resources are allocated, in particular for 

WHS, the First Report concluded that it would be logical to impose a 

personal obligation on the officer to ensure the entity complied with its own 

WHS duties.17  

After summarising the law on officer liability for WHS in all the Australian 

states,18 and quoting the previous Maxwell Report that had been in favour of 

imposing a positive duty of officers to ensure the organisation complied with 

its WHS duties,19 the First Report determined that the duty would be one 

where the officer would have to proactively take steps to ensure the 

organisation’s compliance.20 

The Health and Safety at Work Act now places personal liability on officers 

of PCBUs to exercise due diligence to ensure the PCBU complies with its 

health and safety obligations.21 Due diligence includes taking reasonable 

steps to:22  

(a) acquire, and keep up to date, knowledge of work health 

and safety matters; and 

(b) gain an understanding of the nature of the operations of 

the business or undertaking of the PCBU and generally of 

the hazards and risks associated with those operations; and 

 
16 First Report, n 3 above, at xvii, 19.  
17 At [8.3]-[8.4]. 
18 At [8.7]-[8.10] 
19 At [8.21].  
20 At [8.29]. 
21 HASWA, s 44(1). 
22 Section 44(4). Chapter 6 of this chapter examines the substance of these duties in more 
detail. The evidence presented here helps to guide a possible interpretation of the due 
diligence duties.  
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(c) ensure that the PCBU has available for use, and uses, 

appropriate resources and processes to eliminate or 

minimise risks to health and safety from work carried out 

as part of the conduct of the business or undertaking; and 

(d) ensure that the PCBU has appropriate processes for 

receiving and considering information regarding incidents, 

hazards, and risks and for responding in a timely way to 

that information; and 

(e) ensure that the PCBU has, and implements, processes 

for complying with any duty or obligation of the PCBU 

under this Act; and 

(f) verify the provision and use of the resources and 

processes referred to in paragraphs (c) to (e). 

Following implementation of the Model WHS Act 2011 in Australia, Marie 

Boland carried out a review of the “content and operation” of the model WHS 

laws.23 The Boland Report states that establishing officers’ duties was one of 

the “key successes of the model WHS laws”.24 The organisations that 

participated in the review noted that they now had more certainty as to what 

the laws meant, that the imposition of the due diligence duties had helped to 

improve information flow on WHS throughout the organisation,25 that 

accountability was “at the right level” of management, and that WHS issues 

were being discussed at board level26 (no mention was made of what was 

being discussed). There was no mention of whether WHS practices had 

indeed improved after the imposition of the due diligence duties, or of the 

substantive elements of the due diligence duties. 

In New Zealand, the main justification given by the Independent Taskforce 

for the imposition of personal liability was that the consultation process had 

revealed that stakeholders thought WHS leadership was poor in New 

Zealand. The justification for the imposition of a due diligence duty on 

 
23 Marie Boland (December 2018) Review of the Model Work Health and Safety Laws: Final 
Report, at [4]. From now on referred to as the ‘Boland Report’. 
24 At 8. 
25 At [52]. 
26 At [53]. 
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officers offered by the First Report seems unsatisfactory, consisting only of 

a summary of the previous State laws and a quote from the previous Maxwell 

report.27  

What then, is the evidence that imposing personal liability on officers will 

improve WHS? Section 5.3 examines some of the more recent literature and 

meta-analyses that discuss the link between leadership and WHS, and safety 

culture. 

5.3. The Organising Problem 

The social problem that the imposition of due diligence duties is attempting 

to solve is the lack of accountability of senior managers (e.g., company 

directors) for WHS matters. Is the lack of senior management accountability 

indeed a contributing factor to poor WHS outcomes? The Ebscohost, 

Proquest and JSTOR databases were searched for meta-analyses and 

systematic reviews that examined the link between WHS and leadership.28 

This section is by no means an exhaustive review of the literature on WHS 

and leadership. The studies were selected for their relevance in being able to 

provide a general overview of trends that could help law-makers determine 

the scope of the due diligence duties.29  

Neither the New Zealand Report of the Independent Taskforce,30 nor the 

Australian Review into Workplace Health and Safety,31 nor the Australian 

Boland Report32 appear to have engaged with any of this literature.  

5.3.1. The Link Between Leadership and WHS 

A literature review of over 90 articles by Sharon Clarke et al suggests that 

safety leadership is a key component in improving WHS outcomes.33 The 

 
27 First Report, n 3 above; Boland Report, n 23 above.  
28 See Chapter 2 for methodology.  
29 See for example E. Kevin Kelloway, Karina Nielsen and Jeniffer K. Dimoff (eds) How 
Leadership Behaviours Impact Organizational Safety and Well-Being (2017, John Wiley 
and Sons Ltd). (An important limitation is that these studies only show trends and 
correlations, not all factors possible factors that affect WHS were uncovered in these 
studies). 
30 Taskforce Report, n 4 above. 
31 First Report, n 3 above.  
32 Boland Report, n 23 above. 
33 Sharon Clarke, Sara Guerdiri and Allan Lee “Leadership and Safety: A Self-Regulation 
and Social Learning Perspective” in How Leadership Behaviours Impact Organizational 
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focus of the review was on the current “state of knowledge regarding safety 

leadership”.34  

A meta-analysis by Jennifer Nahrgang et al reviewed 208 articles and settled 

on a final 59 which met their research criteria.35 They coded 53 safety-related 

characteristics using peer-recognised meta-analysis methods.36 The result of 

this meta-analysis showed that leadership and commitment were the 

strongest factors influencing the number of accidents and injuries, where 

safety climate (attitudes and behaviours towards safety) and leadership had 

the strongest influence on safety behaviours.37  

In another study of 474 organisations,38 Fernandez-Muniz et al found 

committed managers who are “personally involved in safety and who take an 

interest in working conditions” can signpost to employees that safety is 

important to the organisation.39 Employees’ perceptions about managers’ 

commitment to safety are also important,40 with less committed managers 

seeing in turn less committed employees. 

These three extensive studies suggest that good leadership is critical to good 

WHS outcomes. The Royal Commission and Taskforce Reports are right in 

suggesting that liability should be placed on officers, as they are indeed the 

ones most able to influence WHS outcomes. In addition, officers should also 

 
Safety and Well-Being (E. Kevin Kelloway, Karina Nielsen and Jennifer K. Dimoff (eds), 
John Wiley and Sons Ltd, 2017), at 27.  
34 At 9. (They did not explain their methodology). 
35 Jennifer D. Nahrgang, Frederick P. Morgeson and David A. Hoffman “Predicting Safety 
Performance: A Meta-Analysis of Safety and Organizational Constructs” (April 2007) 
Poster presented at the 22nd Annual Conference of the Society for Industrial and 
Organizational Psychology, New York, USA.  
36 At 7. 
37 At 7. This meta-analysis is limited by the number and quality of studies available, as well 
as the number of factors that could be coded. Other factors could be influencing safety in 
workplaces that have not been discovered or recorded. Dov Zohar had started exploring the 
concept of safety climate 40 year ago, and the idea has since taken off. Other scholars 
emphasise the link between good safety leadership and improved safety climate and safety 
culture (core beliefs about safety). Dov Zohar “Safety Climate and Industrial Organizations: 
Theoretical and Applied Implications” (1980) 65(1) Journal of Applied Psychology 96. 
38 These were Spanish organisations across the manufacturing, construction and services 
industries. There were Safety officers (or the staff responsible for safety) were sent 
questionnaires. Out of 3,820 organisations contacted, 474 responded; 53% of responding 
organisations had fewer than 50 employees, at 629-630. 
39 B. Fernandez-Muniz et al (2007) (38) “Safety Culture: Analysis of the Causal 
Relationships between its Key Dimensions” Journal of Safety Research 627, at 628. 
40 At 628. 
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consider how investments and resource allocations are made in order for the 

safety culture to “penetrate down to work assignments and work planning, 

individual job descriptions… and finally down to task content and the actual 

execution of tasks”.41 In other words, the officer must ensure that the PCBU 

has the resources it needs to improve WHS culture at all levels of the 

organisation.  

However, as sections 5.3.2 argue, the style of leadership is also critical.  

5.3.2. Leadership Style and WHS 

The evidence suggests that the quality of the leadership is also important.42 

‘Transformational leaders’ would appear to have the most influence on 

WHS.43 These leaders inspire others to achieve high standards, foster trust 

and respect, provide mentoring, and encourage employees to think for 

themselves.44 ‘Transactional leaders’ - those who facilitate team work and 

constantly monitor safety events to be ready to intervene - are also effective 

WHS leaders.45  

Conversely, ‘tyrannical’ leaders, or those who exhibit destructive 

behaviours, are less likely to care about the welfare of their employees, and 

this type of leadership has a detrimental effect on WHS.46 Workplaces with 

‘passive leaders’ who showed little or no involvement in WHS had higher 

rates of injury.47  

Another meta-analysis conducted by Sharon Clarke revealed that 

transformational leaders were associated with more employee participation 

in safety, and transactional leaders were associated with compliance.48 Both 

leadership styles were found to influence safety climate which in turn 

 
41 Paul R. Schulman “Organizational Structure and Safety Culture: Conceptual and Practical 
Challenges” (2020) 126 Safety Science 1, at 2.  
42 Kelloway et al, n 29 above, at 19. 
43 Clarke, Guerdiri and Lee, n 33 above, at 27. There are many possible types of leadership 
styles: see B. M. Bass Leadership and Performance Beyond Expectations Free Press (New 
York, USA, 1985). 
44 Kelloway et al, n 29 above, at 19. 
45 Clarke, Guerdiri and Lee, n 33 above, at 29. 
46 At 38. 
47 See, J.,Mullen, E.K. Kelloway, and M. Teed, “Inconsistent style of leadership as a 
predictor of safety behaviour” (2011) 25Work and Stress 41, at 41–54. 
48 Sharon Clarke, at 31. 
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influenced safety participation and compliance.49 Thirty-two studies in 

Clarke’s meta-analysis met the criteria for testing the relationship between 

leadership and WHS,50 and the variables were modelled using structural 

equation modelling (a technique used to test suspected causal relationships, 

although the author acknowledged that the study pointed to a definite causal 

relationship).51 

The behaviour of managers appears to be important to safety climate and 

safety culture.52 Managers who consistently pay lip-service to safety, but who 

prioritise production over safety processes, may find employees disengaging 

with safety processes.53 Safety policies that differ from safety practices may 

also lead to employees disengaging with proper safety practices.54 

One example of an officer showing that they value WHS over monetary 

considerations such as the speed of production or the services being provided 

to customers, is an officer that is willing to “shut down operations” rather 

than operate beyond the scope of “acceptable margins of risk”.55 Officers 

may also need to exhibit an attitude of “skepticism” to challenge proposed 

working methods to uncover assumptions about the safety of a particular 

task.56 

Neil Gunningham and Darren Sinclair argue that worker buy-in to adopt 

improved WHS practices may be critical.57 They argue that developing trust 

between workers and management by showing good faith, being honest, 

vulnerable and adhering to procedural fairness is critical if workers are to 

accept changes directed by management.58 

 
49 At 28, 35. 
50 At 29. 
51 At 30, 36. 
52 Craig L. Pearce and Charles C. Manz “Shared Leadership” (2004) 21(7) Executive 
Excellence 6. 
53 Dov Zohar “Thirty Year of Safety Climate Research: Reflections and Future Directions” 
(2010)  42 Accident Analysis and Prevention 1517, at 1518. 
54 At 1518. 
55 Schulman , n 41 above, at 3. See Chapters 6 for a discussion of the “reasonably practicable 
test” and what might be an acceptable level of risk.  
56 At 3.  
57 Neil Gunningham and Darren Sinclair “Organizational Trust and the Limits of 
Management-Based Regulation” (2009) Law and Society 865, at 869. 
58 At 871. 
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5.3.3. Flat Hierarchies and Safety  

Hudson also suggests that a flat hierarchy, rather than a “conventional 

hierarchical mode”, is necessary to improve safety culture.59 Flat hierarchies 

can indeed improve safety in certain situations. For example, a study on 

performing minimally invasive surgery in a medical theatre60 showed that 

patient safety can improve when the team hierarchy is flat,61 that is, each team 

member is empowered to speak up if they have a concern and take the lead 

for a task that falls within their area of specialisation. 62 

Linda Wauben et al carried out a systematic review of the literature of 

aviation safety.63 In addition to learning how to use equipment, learning from 

near-misses and other adverse events, and a no-blame culture for reporting,64 

the authors found that flat hierarchies within teams also helped to improve 

safety.65 

Hudson was referring to hierarchy within the organisation itself.66 It appears 

that for larger organisations, a certain amount of vertical hierarchy is 

unavoidable.67 However, sometimes a strict adherence to a formal vertical 

hierarchy can stifle creativity and workers’ initiative.68 Workers who are on 

the sharp end of the work are often the ones who can see the problems and 

also find solutions,69 and a rigid vertical hierarchy may suppress workers 

 
59 Patrick Hudson “Safety Management and Safety Culture: The Long, Hard and Winding 
Road” in Occupational Health and Safety Management Systems: Proceedings of the First 
National Conference Warwick Pearce, Clare Gallaher and Liz Bluff, eds (Australia, 2001) 
3, at 18. 
60 John R. Clarke “Designing Safety into the Minimally Invasive Surgical Revolution” 
(2009) Surgical Endoscopy 216, at 217. The risks of mishaps are higher than for invasive 
surgery. 
61 At 219.  
62 At 219.  
63 Linda S.G.L. Wauben, Johan F. Langee and Richard H.M. Goossens “Learning from 
Aviation to Improve Safety in the Operating Room – A Systematic Literature Review” 
(2012)  3 (3) Journal of Healthcare Engineering 373, at 380. Twenty-five articles focusing 
on the comparison between surgery and aviation in the time period 2000-2011 were 
surveyed. See at 376-379 for similarities and differences between surgery and aviation. 
64 See Chapter 7 of this thesis.  
65 At 377. 
66 Hudson, n 59 above. 
67 Susanne E. Lundholm, Jens Rennstam and Mats Alvesson “Understanding Hierarchy in 
Contemporary Work” (2012) 35 Reinventing Hierarchy and Bureaucracy – From Bureau to 
Network Organizations 113, at 114.  
68 At 114. 
69 See Chapter 4 of this thesis. 
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from speaking up and feeding back into work processes.70 However, a 

vertical hierarchy may still be necessary in order for the PCBU to a have a 

clear chain of command and be able to pin responsibility on officers, which 

is, after all, the point of the due diligence duties.  

Therefore, while a flat hierarchy within teams of experts may be necessary, 

a clear organisational structure to point to responsibilities and processes is 

also necessary. For example, in the hospital setting, the chief of staff may 

make decisions as to who is on a particular team and meet regularly with 

operating teams to ensure they are functioning effectively.71 The smooth 

functioning of the teams might be achieved through training and going 

through scenarios to increase the situational awareness of a particular 

procedure, and through alerting workers of the dangers and of the role they 

need to play within the team.72 If the team makes a mistake, it would not be 

one person’s fault, but the chief of staff may direct the team to reflect on what 

steps to take next to avoid repeating the mistake. The learnings from that one 

team can then be shared with the rest of the PCBU. 

Thus, in setting up the work of the PCBU, an officer may have to think about 

how to achieve flat hierarchies within teams, while maintaining clear 

managerial hierarchies to assign responsibility. This would not be easy to 

achieve in practice.73 

Susanne Lundholm et al suggest that as a consequence of this dichotomy (flat 

hierarchies and vertical hierarchies), managers may sometimes wish to 

distance themselves from the specialist team and allow them to take control 

of the task, while managers can work on improving the other aspects of the 

organisation.74 They argue that this type of distancing might occur when the 

manager knows little about the work the team is doing.75 However, the due 

 
70 See Chapter 4 of this thesis.  
71 See Lundholm, Rennstam and Alvesson, n 67 above, at 114, 119 for a further explanation 
of the tensions between the horizontal structure that exists within a team of experts, and the 
vertical organisational structure within which that team might exist.  
72 John R. Clarke “Designing Safety into the Minimally Invasive Surgical Revolution” 
(2009) 23(1) Surgical Endoscopy 216, at 219. 
73 Lundholm, Rennstam and Alvesson, n 67 above, at 116.  
74 At 114, 120. Presumably the authors are referring to HR issues such as pay scales and 
promotions. They did not articulate what these other aspects might be. 
75 At 114, 120. 
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diligence duties require officers to educate themselves on the core business 

of the PCBU,76 and thus officers would need to know enough about the work 

of their teams to be able to understand what they are doing.  

Lundholm et al argue that in situations where the officer is more 

knowledgeable and hands-on, the hierarchy becomes flatter.77 Moreover, this 

flatter hierarchy is more likely to occur in a small organisation.78 However, 

the law is clear; those who are in the positions of officers will be responsible 

as officers under the HASWA, no matter how flat the organisation.  

The larger the organisation, the more difficult it will be to achieve a flat 

hierarchy. For example, the director of a large hospital or other large 

organisation is unlikely to have the expertise in every possible field, but they 

should know enough to be able to understand the work that the different 

sections of the organisation are undertaking. In a large organisation, the 

officer may be more likely to rely on their team of experts to carry out 

complex tasks,79 but the officer cannot abnegate their responsibilities and 

place them on the experts. Thus it would appear the extent of the duty should 

be limited by the knowledge that a director or officer can reasonably acquire. 

The extent of the officers’ liability is discussed further in Chapter 6.  

5.3.4. Leadership and the Safety of Contractors and Sub-Contractors 

Another significant change brought about by the HASWA is the duty of a 

PCBU to consult other PCBUs with overlapping duties.80 That requirement 

in turn means that officers must ensure that the PCBU has in place processes 

to enable this consultation to occur.81  

 
76 HASWA, s 44(4)(a). 
77 Lundholm, Rennstam and Alvesson, n 67 above, at 114,  121. 
78 At 114, 121. 
79 Those workers or team members that are highly specialised and knowledgeable (in small 
and large organisations) have liabilities under the HASWA as workers. See Chapter 6 of this 
thesis.  
80 HASWA, s 34. MWHSA (Aus) 2011, s 46. 
81 HASWA, s 44(4)(d). MWHSA (Aus) 2011, s 27(5)(d).  
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Thus another area where leadership is critical is in situations where a chain 

of sub-contractors is used. Moreover, contracting and sub-contracting usually 

occurs in high risk industries such as construction82 and mining.83  

Indeed, there appears to be a link between decreased safety outcomes and 

increased sub-contracting.84 Sub-contractors are often small-sized businesses 

who lack the capacity to comply with WHS regulations85 or to organise to 

protect themselves.86 

There is further evidence to show that main contractors are usually not 

sufficiently involved in the safety of subcontractors and their workers.87 

While there appears to be a general assumption that subcontractors should be 

responsible for their own safety,88 sub-contractors feel that main contractors 

should also be concerned about the WHS of sub-contractors.89  

A study from Queensland supports the assertion that subcontractors feel that 

main contractors and senior managers should be more committed to their 

health and safety.90 In particular, sub-contractors suggested that leaders 

within the main contractor’s organisation should have site walk-abouts and 

one-on-one interactions with subcontractors.91  

If subcontractors felt that main contractors were engaging in “power plays”, 

then safety was likely to suffer.92 When main contractors favoured 

 
82 See for example David Arditi and Ranon Chotibhongs “Issues in Subcontracting Practice” 
(2005) Journal of Construction Engineering and Management 866. 
83 See for example Charan Teja Valluru, Sidney Dekker and Andrew Rae “How and Why 
do Subcontractors Experience Different Safety on High-Risk Work Sites?” (2017)  19 Cogn 
Tech Work 785, at 789. 
84 M. Loosemore and N. Andonakis “Barriers to Implementing OHS Reforms – The 
Experience of Small Subcontractors in the Australian Construction Industry” (2007) 25 
International Journal of Project Management 579, 581. 
85 At 584. 
86 Claire Mayhew, Michael Quinlan and Rande Ferris “The Effects of 
Subcontracting/outsourcing on occupational health and safety: survey evidence from four 
Australian industries” (1997) 25(1) Safety Science 163. 
87 Arditi and Chotibhongs, n 82 above, at 873. 
88 Qian Chen and Ruoyu Jin “A comparison of Subgroup Construction Workers’ Perceptions 
of a Safety Program” (2015) 74 Safety Science 15. 
89 Arditi and Chotibhongs, n 82 above, at 873. 
90 Valluru, Dekker and Rae, n 83 above, at 791. The study involved a 1-day workshop with 
21 participants including sub-contractors, main contractors and representatives from the 
Department of Justice and Workplace Health and Safety Queensland. The participants were 
split into three groups and asked questions to measure safety. The responses were then 
coded. At 789.  
91 At 790. 
92 At 790. 
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subcontractors who bid the lowest price, as opposed to those who could do 

the work safely but at a higher price, the safety of subcontractors was also 

compromised.93 Teams (from different contractors present on the same site) 

being isolated from each other was another contributing factor to reduced 

safety.94  

Again, the issue is how officers can learn the skills they need in order to 

manage relationships with contractors and subcontractors.95 In particular, 

officers need to ensure the PCBU has systems in place for communication 

between the principal and contractors. The HASWA draws no distinction 

between the duties owed to employees and that owed to contractors,96 so 

perhaps the officer needs to ensure resources are available so that contractors 

can be inducted into the principal PCBU and offered the same training as 

employees. A specialist contractor might have to educate the principal on 

their specific safety procedures and ensure the employees of the principal 

PCBU understand those too. 

Conclusion  

Given the evidence, it appears reasonable to assume that leadership and 

leadership style can influence WHS in organisations. The evidence points not 

just to senior management, but to line supervisors and good team work as 

well. The latter can only happen if officers make the right training available. 

In situations where sub-contractors are used, good communication between 

main contractors and sub-contractors appears to be critical to improving 

safety. Again, officers have a critical role to play in ensuring good 

communication between the various contractors in the chain. 

5.4. The Root Cause of the Organising Problem 

In order to properly address the organising problem, the root cause of the 

problem first needs to be identified.97  

 
93 At 791. 
94 At 791. 
95 See Chapter 8 of this thesis. 
96 HASWA, s 36. 
97 Benedict Sheehy and Donald Feaver “Designing Effective Regulations: A Normative 
Theory” 38(1) University of New South Wales Law Journal 392, at 414. 
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The Australian Committee into workplace safety recommended the 

imposition of due diligence duties on officers to improve safety culture.98 

WorkSafe New Zealand’s latest annual report also refers to the need to 

improve safety culture.99 But what exactly is meant by ‘improving safety 

culture’ and indeed, why focus on improving safety culture?  

5.4.1. Why the Focus on Safety Culture? 

The concept of ‘safety culture’ comes from the relatively recent but long line 

of research into the area of safety and management.100 R.N. Osborn et al, in 

1983, carried out one of the first literature surveys into the effect of 

management on WHS culture on safety in nuclear plants.101 The trend until 

then had been to focus on the behaviour of workers as the main causes of 

workplace accidents.102 The authors were among the first to recognise that 

management and organisational factors contribute to workplace safety.103  

Since then, the link between organisational structure and safety has remained 

at the forefront of the literature on improving WHS.104 Susan S. Silby argues 

that safety culture has become a metaphor for safety, and poor safety culture 

 
98 First Report, n 3 above, at [8.3]. Robin Stewart-Crompton, Stephanie Mayman and Barry 
Sherrif National Review into Model Occupational Health and Safety Law: Second Report 
(Australian Government, January 2009) , at [25.170], [36.13]. From now on referred to as 
the “Second Report” 
99 WorkSafe NZ Annual Report 2018- 2019, at 16, 17. 
100 For a comprehensive literature review of the WHS research, see B. Fernandez-Muniz et 
al, n 39 above. See also Anastacio P.G. Filho and Patrick Waterson (2018) “Maturity Models 
and Safety Culture: A Critical Review” Safety Science (105) 192. 
101 See R.N. Osborn et al “Organizational Analysis and Safety for Utilities with Nuclear 
Power Plants: An Organisational Overview’ NUREG/CR-3215;BHARC-400/83/011; PNL-
4655; for the US Nuclear Regulatory Commission (1983). See also K. Oien et al “Building 
Safety Indicators: Part 1- Theoretical Foundation” (2011) 49Safety Science 148, at 151-152. 
102 Ibid. 
103 Ibid. 
104 T. Kongsvik et al “Organisational Safety Indicators: Some Conceptual Considerations 
and a Supplementary Qualitative Approach” (2010) 48 Safety Science 1402, at 1402. See 
also, for example, C. Sheehan et al. “Leading and Lagging Indicators of Occupational Health 
and Safety: The Moderating Role of Safety Leadership” (2016) 92 Accident Analysis and 
Prevention 130, at 132; D. Zohar “Thirty Years of Safety Climate Research: Reflections and 
Future Directions” (2010) 42 Accident Analysis Prevention 1517, at 1519; N. Healey and C. 
Sugden Safety Culture on the Olympic Park, Health and Safety Laboratory, Health and 
Safety Executive, United Kingdom, 2012, at 6-7, 9, 11. Management commitment was 
identified as a key factor to decreasing the number of fatal or serious injuries on a 
construction site. See also D. Lucy et al. Leadership and Worker Involvement on the Olympic 
Park Institute for Employment Studies, United Kingdom, 2011; D. Zohar “Safety Climate 
in Industrial Organisations: Theoretical and Applied Implications” (1980) 65(1) Journal of 
Applied Psychology 96. 
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is seen in popular culture as the cause of many accidents.105 Moreover, recent 

investigations into workplace disasters have also put managerial 

shortcomings, inadequate safety systems and poor safety culture sharply into 

focus.106 Thus the proposition to improve workplace safety culture by 

imposing duties on officers becomes very attractive indeed. Indeed, safety 

managers have been described as taking safety culture to heart and they also 

believe that measuring and developing safety culture will lead to improved 

safety outcomes.107 

However, safety culture has been notoriously hard to define108 and 

measure.109 The presumption that good safety culture is a cure-all has been 

challenged,110 mostly because working out the details of measuring and 

improving safety culture needs careful consideration.111  

These definition and measurement issues then pose a challenge for officers 

to implement the duties, and for the regulator to enforce the due diligence 

duties (if the aim is to improve WHS culture). 

5.4.2. Defining Safety Culture 

To provide clarity to officers, it becomes necessary to be able to define the 

term safety culture accurately first. However, there appears to be 

considerable academic debate as to the meaning of the term itself.  

 
105 Susan S. Silby “Taming Prometheus: Talk About Safety and Culture” (2009) 35 Annual 
Review of Sociology 341, at 342. Silby recognise its utility of the concept of safety ctulure, 
but is critical of it as it ignores historical and political concepts, as well as the relationships 
between actors.  At 341. All these factors, no doubt, contribute to the creation of safety 
culture. 
106 T. Kongsvik et al, n 104  above, at 1402. See also Nick Pidgeon “Safety Culture: Key 
Theoretical Issues” (1998) Vol 12(1) Work and Stress 202, at 202-203. The directors of the 
Pike River Mine were clearly aware that there were dangers in entering the mine. See, Pike 
River Report, n 8 above, Volume 2, Part 1, at [27]. 
107 Kathryn J Mearns and Rhona Flin “Assessing the State of Organization Safety – Culture 
or Climate?” (1999) 18(1) Current Psychology 5.  
108 At 6-8.  
109 See Sue Cox and Rhona Flin “Safety Culture: Philosopher’s Stone or Man of Straw?” 
 (1998) 12 (3) Work and Stress 189 : Quoting Hans Johst “Whenever I hear the word 
‘culture’ … I reach for a gun”. See also Irina Fedorycheva and Milos Hammer “A 
Description of Methods and Techniques of Safety Culture Research” (2015) MM Science 
Journal 756. The authors examine the various methods of measuring safety culture and the 
advantages and disadvantages of each method. The authors conclude that the “optimal 
process” for measuring safety culture has yet to be determined, at 758. 
110 Cox and Flin, n 109 above, at 189.  
111 At 190. 
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Firstly, safety climate and safety culture are manifestations of the wider 

organisation’s climate and culture.112 Again, there is an array of possible 

definitions.113 For example, organisational culture can be linked to workers’ 

beliefs and values, and climate can be linked to the behaviour and expression 

of feelings.114 Climate can sometimes refer to the “overt manifestation of 

culture”, and culture may refer to the processes and events that occur within 

the organisation.115 Sometimes the terms are used interchangeably.116 The 

methodologies associated with studying either concept can vary. For 

example, climate can be uncovered by applying ‘social psychological’ 

methodologies, and culture by applying anthropological methodologies.117 

Climate can be measured using questionnaires, and culture through 

observation and interviews.118 These distinctions are carried through to the 

definition of safety culture and safety climate.119 

‘Safety culture’ has been defined as “the set of beliefs, norms, attitudes, roles 

and social and technical practices concerned with minimizing the exposure 

of employees, managers, customers and members of the public to conditions 

considered dangerous or injurious”.120 It is also a subset of organisational 

culture,121 which usually refers to the members’ attitudes towards the 

organisation.122 

‘Safety climate’ has also been linked with the collective beliefs about the 

organisation which evolve over time, and ‘safety culture’ as the subjective 

view of members of the organisation’s safety at a point in time that can be 

 
112 See F.W. Guldenmund (2000) “The Nature of Safety Culture: A Review of Theory and 
Research” 34 Safety Science 215, at 211-222. The author undertook a literature review of 
both terms. 
113 At 211-222. 
114 At 220. 
115 At 221. 
116 At 221. 
117 At 220. 
118 At 221. 
119 At 222.  
120 Barry Turner, Nick Pidgeon, David Blockley and Brain Toft  “Safety Culture: Its 
Position In Future Risk Management” (1989) Paper presented at the Second World Bank 
Workshop on Safety Control and Risk Management, Karlstad, Sweden. 
121 See generally A.I. Glendon and N.A. Stanton “Perspectives on Safety Culture” (2000) 34  
Safety Science 193, at 195-199.(For an overview of organisational culture and organisational 
climate). 
122 M.D. Cooper “Towards a Model of Safety Culture” (2000) 36 Safety Science 111, at 112. 
This article has 1744 citations on Google Scholar.  
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manipulated by those in positions of power.123 Others suggest that ‘climate’ 

refers to attitudes and behaviours, and ‘culture’ to the unspoken assumptions 

of members of the organisations.124  

While some academics state that ‘climate’ is ‘what happened’ and ‘culture’ 

is ‘why things happen’,125 other authors would argue that ‘safety climate’ and 

‘safety culture’ are referring to the forces that influence social interactions,126 

and again, the terms have been used interchangeably.127  

However, the definitions seem to point in the same direction. ‘Culture’ refers 

to “deep structure of organizations, which is rooted in the values, beliefs, and 

assumptions held by organizational members”.128 ‘Climate’ refers to the 

organisation’s ‘value system’, but tends to be represented in static terms, thus 

only pointing to the organisation’s attributes at a fixed point in time.129 

In light of the proposition that officers are meant to improve safety culture, a 

definition should be decided upon. Beatriz Fernandez-Muniz et al, who 

carried out an extensive survey of the literature,130 define safety culture as:131 

 
123 Mearns and Flin, n 107 above, at 6-7. See also Daniel Denison “What Is the Difference 
Between Organisational Culture And Organisational Climate? A Native's Point of View On 
A Decade Of Paradigm Wars” (1996) 21(3) Academy of Management Review” 619. 
124 Mearns and Flin, n 107 above. 
125 At 7.  
126 At 7.  
127 See Cox and Flin, n 109 above, at 191. A.I. Glendon and N.A. Stanton “Perspectives on 
Safety Culture” (2000) 34 Safety Science193, at 197. See also Daniel R. Denison “What is 
the Difference between Organizational Culture and Organizational Climate? A Native’s 
Point of View on a Decade of Paradigm Wars” (1996) 21(3) Academy of Management 
Review 619, at 625- 634. 
128 See Denison, n 123 above, at 624. 
129 At 624. 
130 See Chapter 2 on Methodology. 
131 Fernandez-Muniz et al, n 39 above, at 628. This definition, being the definition arrived 
at after examining the work of several academics, is the one adopted by the author M. D 
Cooper “Toward a Model of Safety Culture” (2000)  36, Safety Science, 111-136. S. Cox 
and T. Cox “The structure of employee attitudes to safety: An European example” (1991) 
12, Work and Stress, 189−201. N.F. Pidgeon, “Safety Culture and Risk Management in 
Organizations” (1991) 22 Journal of Cross-Cultural Psychology,129-141. A. Wallace and 
A. Neal “A Report on Safety in the Queen Island Meat Industry” (2000) Report prepared for 
the Meat Industry Advisory Group and The Australian Meat Industry Employees Union. D. 
Wiegmann and H. Zhang, T. Von Thaden, G. Sharma, A. Mitchell “A Synthesis of Safety 
Culture and Safety Climate Research. Prepared for: Federal Aviation Administration 
Atlantic City International Airport” (2002); Guldenmund, “The Nature Of Safety Culture: A 
Review Of Theory And Research” (2000) 34Safety Science, 215−257. See also Cox and 
Flin, n 107 above, at 191. The selected definition also closely resembles the one adopted by 
the Advisory Committee on Safety in Nuclear Installations: ‘The safety culture of an 
organisation is the product of individual and group values, attitudes, perceptions, 
competencies, and patterns of behaviour that determine the commitment to, and the style and 
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A set of values, perceptions, attitudes and patterns 

of behavior with regard to safety shared by 

members of the organization; as well as a set of 

policies, practices and procedures relating to the 

reduction of employees’ exposure to occupational 

risks, implemented at every level of the 

organization, and reflecting a high level of concern 

and commitment to the prevention of accidents and 

illnesses. 

This emphasis on the collective understanding of what ‘safety’ means is 

found in other definitions.132 In a nutshell, therefore, safety culture can 

be understood to refer organisational values, and to shared assumptions 

that are reflected in the organisation’s policies, practices and 

procedures.133 Indeed, the shared values of the organisation appear to 

contribute to its success (or failure).134 

5.4.3. Measuring Safety Culture or Climate 

Mearns and Flin found that the factors that influenced safety culture were 

workers’ attitudes towards “personal scepticism, individual responsibility, 

the safety of the work environment, the effectiveness of safety arrangements 

and personal immunity”.135 Also of importance was “management 

commitment, [the] personal need for safety, personal appreciation of risk, 

attributions of blame, conflict and control, and supportive environment.”136 

Thus measuring safety culture would involve capturing whether these 

elements are present within a particular organisation.137 Various methods of 

 
proficiency of, an organisation’s health and safety management’. See also Glendon Stanton, 
n 125 above, at 201 for further, yet similar definitions.  
132 See also Cox and Flin, n 107 above, at 191. This definition also closely resembles the one 
adopted by the Advisory Committee on Safety in Nuclear Installations: ‘The safety culture 
of an organisation is the product of individual and group values, attitudes, perceptions, 
competencies, and patterns of behaviour that determine the commitment to, and the style and 
proficiency of, an organisation’s health and safety management’. See also Glendon Stanton, 
n 125 above, at 201 for further, yet similar definitions.  
133 Sue Cox and Flin, n 109 above, at 191. 
134 Glendon Stanton, n 127 above, at 194.  
135 Mearns and Flin, n 109 above, at 10. 
136 At 10. 
137 For a more specific example, see Eric Stemn et al “Examining the Relationship between 
Safety Culture Maturity and Safety Performance of the Mining Industry” (2019) 113 Safety 
Science 345, at 348. 
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measuring safety culture are available, but the constraints of the thesis do not 

allow for a detailed description.138  

5.4.4. A Reporting and Informed Culture and a Just Culture  

Reason is of the opinion that a safe organisation is one that has an ‘informed 

culture’.139 In an ideal world, the safety culture of an organisation can “drive 

the system towards the goal of sustaining the maximum resistance towards 

its operational hazards, regardless of the leadership’s personality or 

commercial concerns”.140 In reality, Reason finds that outside influences can 

cause an organisation to “disable or bypass” its safety systems.141  

Moreover, non-events (no accidents) may lead the organisation to believe 

that the workplace is safe, when in reality a “number of dynamic inputs” are 

at play which can all combine to create an accident.142 Some information that 

might be gathered can be information about “precursor conditions” such as 

safe operating temperatures in a chemical plant.143 The information collected 

from workers about safety is only useful if workers’ concerns are taken 

seriously and officers react to keep the workplace safe.144 For example, if an 

operator says they are not comfortable working in certain conditions, such as 

air control software crashing at unexpected times, then the officer should take 

this concern seriously and halt work until a fix can be found,145 even if this 

means causing flight delays. 

Reason draws a distinctions between individual accidents and organisational 

accidents.146 Individual accidents can usually be traced back to obvious 

hazards, such the culture of the organisation being such that workers are 

 
138 See further Diane Parker, Mathew Lawrie and Patrick Hudson “A Framework for 
Understanding the Development of Organisational Safety Culture” (2006) 44 Safety Science 
551, at 553. David M. DeJoy “Behavior Change Versus Culture Change: Divergent 
Approaches to Managing Workplace Safety” (2005) Safety Science  (43) 105, at 114. Irina 
Fedorycheva and Milos Hammer “A Description of Methods and Techniques of Safety 
Culture Research” MM Science Journal 756. I. Glendon Stanton, n 125 above, at 196-199. 
139 James Reason “Achieving a Safe Culture: Theory and Practice” (1998) 12 (3) Work and 
Stress 293, at 302. 
140 At 294. 
141 At 294. 
142 At 294, 295. See discussion on Safety-II in Chapter 7 of this thesis.  
143 Schulman , n 41 above, at 3. 
144 At 3. 
145 At 4. 
146 Reason, n 139 above, at 295. 
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given inadequate equipment.147 Organisational accidents are caused by the 

interaction of various parts of a complex systems, where various parts of the 

system may fail simultaneously.148 Reason explains that having multiple 

safety systems in place within an organisation can become a curse when the 

organisation loses track of how these systems are meant to operate in 

unison.149 A poor safety culture may undermine the safety systems in place.150 

The safety systems could be weakened because of failures by workers, 

including “inadequate training, poor communication, bad procedures” and 

poor equipment design.151  

Thus, a system for gathering and disseminating information on incidents and 

near-misses can help create the ‘informed culture’ necessary to avoid 

complacency setting in.152 Complacency can lead to a safety “drift”, 153  with 

different departments within an organisation adopting their own idiosyncratic 

way of doing things in order to save time and resources.154 There may even 

be danger of generating a culture of accepting safety violations as the norm 

and a subsequent unwillingness to make the changes necessary to address 

safety deficiencies.155 The failures may not be evident to those within a 

particular department, but may be revealed by regulators or audits.156 Once 

gaps in the safety defences are uncovered, then the gaps need to be 

rectified.157  

Reason opines that to avoid systemic catastrophes, the organisation needs to 

collect, analyse and disseminate knowledge about incidents and near- 

misses.158 A ‘reporting culture’ is a pre-requisite to this happening.159 

Anonymous reporting, separating the department that collects WHS 

information from the department that deals with disciplinary matters, good 

 
147 At 295. 
148 At 294- 295. 
149 At 297.  
150At 297. 
151 At 297. 
152 At 294. 
153 Schulman, n 41 above, at 4. 
154 At 4. 
155 Reason, n 139 above, at 297. 
156 At 295. 
157 At 297. 
158 At 302. 
159 At 302. 
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reporting back to the community, and ease of filing reports are all 

important.160 The most critical factor is trust, and creating a ‘just culture’.161 

Section 5.4.8 below describes how Reason suggests reporting and a just 

culture may be achieved. 

An officer wishing to obtain a reporting culture, as seems to be suggested by 

s 44(d) of the HASWA will have to consider how to create this just and 

reporting culture within their organisation.162 

5.4.5. Safety Culture in New Zealand 

As far as the researcher is aware, there is exists no empirical data in New 

Zealand on the attitudes of officers and/or workers towards WHS, thus a 

proxy had to be used. WorkSafe undertook three Health and Safety Attitudes 

and Behaviours Surveys which attempted to discover the factors that 

influence workers’ and employers’ (the PCBUs) attitudes towards WHS.163 

Perceptions of WHS, although not exactly accurate, are a good indicator of 

safety culture.164  

WorkSafe reported the results in 2016.165 The data are from the period 

immediately preceding and then immediately following the introduction of 

the HASWA. In the lead-up to the introduction of the HASWA, there was a 

lot of media attention on the due diligence duties. 

Samples of 3,256 workers and 1,237 employers responded to the survey,166 

with workers and employers being sent different survey forms.167 The 

samples of workers and employers came from the electoral roll,168 and 

 
160 At 302. 
161 At 302. 
162 At 302. 
163 WorkSafe (2017) “Results from WorkSafe’s Surveys: Understanding Health and Safety 
Attitudes in New Zealand Workplaces”, and WorkSafe (2014) “Health and Safety Attitudes 
and Behaviours Surveys”.  
164 See Guldenmund, n 112 above, at 220-222, 228-229. 
165 WorkSafe (2016) Health and Safety Attitudes and Behaviours in the New Zealand 
Workforce: A Survey of Workers and Employers (2016 Survey, Technical Report).  
166 At 20, 41.  
167 At 20, 41 
168 At 9. 
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included workers and employers from the agriculture, construction, forestry 

and manufacturing sectors.169 

There are two main limitations to the conclusions drawn from the surveys 

which mean the conclusions must be taken as tentative:  

1. The New Zealand surveys were not of officers directly, but 

of the employers (the PCBUs); 

2. The New Zealand survey was not geared towards asking 

questions directly on the due diligence duties. 

Seventy-two percent of employers said they “were highly motivated to 

comply with all [WHS] regulations”,170 which shows an awareness of the 

importance of WHS. Fifty-nine percent of workers believed that ‘top 

management’ had a “very big responsibility” for WHS and 54 percent of the 

people in ‘top management’ thought the same.171 It is not possible to tell from 

the data available in the report whether the difference between the workers’ 

and employers’ views is statistically significant. However, given the primary 

role of leadership in setting the WHS culture of the organisation,172 the 

figures relating to the awareness of ‘top management’ do appear to be low. 

A speculative reason for this low managerial awareness could be that there 

is still too much emphasis on workers taking responsibility for WHS, which 

runs counter to the best practice of not putting most of the responsibility for 

safety solely on workers.173 Indeed, the survey shows that 83 percent of 

workers believed they had a “very big responsibility for [WHS]” and 84 

percent of employers believed that workers had such a responsibility. There 

is more emphasis on worker responsibility for WHS than on ‘top 

management’ responsibility for WHS. The tentative conclusion is that the 

introduction of due diligence duties is not having an impact on officers’ 

understanding of their critical role in setting the WHS workplace culture.  

 
169 At 6. 
170 WorkSafe (2017), n 163, above, at 2.  
171 At 2.  
172 See section 5.3.1 above.  
173 Ibid. Workers should be empowered to make the right decisions, and not feel stifled. 
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The third element of due diligence requires officers to “ensure the PCBU has 

available for use, and uses appropriate resources…”,174 which includes 

ensuring that the PCBU has a well-trained workforce.175 Fifty-eight percent 

of workers said they had had formal WHS training in the last 12 months, and 

20 percent said they had never had any training.176 Forty-nine percent of 

employers said at least half of their workers had had training in the last twelve 

months, and 35 percent of employers said their workers had had no training 

at all.177 These four percentages are low considering that the purpose of the 

HASWA is to promote WHS training,178 and that officers have a positive duty 

to ensure that the PCBU has a trained workforce.179  

The fourth element of due diligence requires officers to ensure they have 

processes for receiving and considering information on WHS,180 and is the 

basis of an informed culture through worker engagement.181 The survey 

questions relating to worker engagement may help gauge the impact of this 

duty. 79 percent of workers and 81 percent of employers said workers 

“always have a say in decisions that affect their health and safety”.182 

However, while workers can express their views, there is considerable 

divergence between workers’ and employers’ perceptions about employers 

taking into account workers’ views. Only 53 percent of workers said that 

employers tell them how their views have been considered when making a 

decision relating to WHS, compared with 79 percent of employers who said 

the same.183  

91 percent of workers said they knew how to report a hazard, near miss, or 

accident,184 indicating that good processes exist for receiving information 

relating to hazards. However, this figure has to be considered with the 

evidence that employers do not take into consideration workers’ views about 

 
174 HASWA, s 44(4)(c). 
175 See section 3.2 above. 
176 WorkSafe (2017), n 163 above, at 5.  
177 At 5. 
178 HASWA, s 3(d). 
179 Section 44(4)(c). 
180 HASWA, s 44(4)(d), MWHSA (Cth) 2011, s 27(5)(d).  
181 See section 5.3.4 above. 
182 WorkSafe (2017), n 163 above, at 3. 
183 At 3. 
184 At 5. 
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half of the time.185 Thus, the ability of workers to report accidents may not 

necessarily translate into employers taking action, as is required by the fourth 

element of the due diligence duties.  

90 percent of workers and 86 percent of employers said there was “at least 

one of a number of ways workers can participate in [WHS]”.186 Participation 

rates may be high, but only 79 percent of workers said they were encouraged 

to speak up when they felt unsafe. In other words, slightly more than one in 

five workers would not speak up if they felt unsafe. Conversely, 94 percent 

of employers thought workers who felt unsafe would speak up.187 The 

disparity in the results is perhaps a result of the power differential between 

workers and employers.188 A good safety culture requires good 

communication,189 and if workers do not feel empowered to speak up then it 

may be that the workplace is too hierarchical. The fact that managers are not 

aware that some workers would not speak up in unsafe situations is not 

positive. 

The fifth element requires that the officer ensures that the PCBU has 

processes to ensure compliance with its WHS duties,190 which can be 

achieved through safety audits. While the survey did not capture whether or 

not WHS audits had been carried out, 65 percent of employers said they had 

made significant changes to their WHS practices in the last 12 months. The 

changes were usually as a result of “ongoing improvements” mechanisms, or 

learning about best practices in their field.191 This finding suggests employers 

have implemented some process for ensuring compliance of the PCBU.  

In summary, the key problems that emerged are:192 

• Workers were more likely than officers to believe that employers had 

a “very big responsibility” for WHS;  

 
185 See section 5.3.4 above.  
186 WorkSafe (2017), n 163 above, at 3. 
187 At 2. 
188 See Employment Relations Act 2000, s 3(a)(ii), which recognises the “inherent inequality 
of power in employment relationships”. 
189 See section 5.3.4 above. 
190 HASWA, s 44(4)(e). 
191 WorkSafe (2017), n 163 above, at 9. 
192 WorkSafe (2017) and WorkSafe (2014), n 161 above. 
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• While workers were more likely to not feel empowered to discuss 

WHS matters, employers were more likely to think they were 

sufficiently encouraging of workers who wanted to speak up; 

• Employees were more likely than employers to think that that 

employers were not responding effectively to workers’ feedback on 

WHS issues; 

• Employees felt more keenly that insufficient resources were being put 

into training workers; and 

• There seemed to be a low understanding among employers of the 

necessity to constantly monitor WHS compliance through safety 

audits. 

 

5.4.6.  Changing Workplace Health and Safety Culture  

As the discussion above suggests, New Zealand still has some way to go in 

improving WHS culture. Can WHS culture be changed? As Reason puts it, 

“an organizational culture does not spring up ready-made”.193 According to 

Diane Parker, Mathew Lawrie and Patrick Hudson, “a good ‘safety culture’ 

does not just emerge”.194 This section looks at some of the literature on 

improving WHS culture. 

A PCBU can try to achieve a ‘reporting culture’ and a ‘just culture’. A 

‘reporting culture’, where workers are willing to report near misses, will 

depend on how well workers understand what led to the near miss itself.195 

For example, workers may not be aware of the fact that faulty equipment is 

the cause of a near-miss.196 Thus the quality of the training received by 

workers is important.197 Also of importance is the quality of the management 

(e.g., how management communicates with staff, hiring processes),198 the 

administrative procedures (e.g., administrative safety protocols),199 and 

 
193 Reason, n 139 above, at 293. 
194 Parker, Lawrie and Hudson, n 138 above, at 553. 
195 Reason, n 139 above, at 119. 
196 At 119. 
197 At 121. 
198 At 121. 
199 At 121. 
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technical factors (e.g., the maintenance of equipment).200 All these factors 

can be subsumed under the culture of the organisation.201  

A ‘just culture’ is a pre-requisite for reporting to occur.202 Punishing all safety 

breaches would cause fear,203 but not punishing any breaches may appear 

unjust.204 Reason thus suggests that accidents or near misses could be dealt 

with according to whether they are “unreasonably reckless, negligent or… 

malevolent”.205 Thus, a line has to be drawn between “acceptable and 

unacceptable actions”.206  

Considering the intention of the worker and the training and procedures in 

place is one way of achieving a just culture.207 A worker who intentionally 

sets about harming others should be punished. A worker who is negligent 

should not necessarily be sanctioned, as even “the best people can make the 

worst errors”.208 Reason suggest a decision tree that looks at a range of 

factors, including: the behaviour and intention of the worker; whether there 

any mitigating circumstances such as medical conditions; whether the 

procedures that were in place led the worker to make the wrong decision; 

whether the worker’s training was inadequate; or whether there were 

previous mistakes made.209 All members of the organisation should be able 

to understand where the line between acceptable and unacceptable behaviour 

lies.210 

 
200 At 121. 
201 At 122. 
202 At 205. 
203 See for example Philip G. Boysen “Just Culture: A Foundation for Balanced 
Accountability and Patient Safety” (2013) 13 The Odsner Journal 400. A doctor fearing the 
wrath of their supervisor may not report forgetting to order a blood test. 
204 Reason, n 139 above. 
205 At 205. 
206 At 205.  
207 At 205.  
208 At 207. 
209At 209. See for example Boysen, n 201 above, at 404, for a practical example of how 
acceptable and unacceptable behaviour were defined in a hospital. The behaviour of the 
caregiver and whether or not the system supports the behaviour are looked at. 
210 Reason, n 137 above, at 303. See Patrick Hudson “Safety Management and Safety 
Culture: The Long, Hard and Winding Road” in Occupational Health and Safety 
Management Systems: Proceedings of the First National Conference Warwick Pearce, Clare 
Gallaher and Liz Bluff, eds (Australia, 2001) 3, at 18. Hudson builds on the work of Reason 
(James Reason Managing the Risks of Organizational Accidents (Ashgate, UK, USA, 2016) 
and Westrum (Ron Westrum “Cultures with Requisite Imagination John” in  A. Wise, V. 
David Hopkin and Paul Stager (eds (2015) in Verification and Validation of Complex 
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If a PCBU is following Hudson’s model (or any other model that uses a 

scale), it will first have to assess its maturity level.211 Organisations have 

their levels of maturity assessed along a continuum from unsafe to 

intermediate to generative.212 Once the organisation can locate its maturity 

level, it can then work on improving it.213 

Then the PCBU can work to move up the maturity levels. This can be done 

by incremental changes via a ‘change management’ process, where the 

organisation starts by “contemplating” change and assessing the current state 

of WHS culture,214 then actively planning the stages of the change process, 

followed by implementing the plan, and finally maintaining change by 

reviewing progress and not being discouraged by set-backs.215 None of these 

processes is possible without upper management championing the change 

process, even in the face of set-backs including sceptical regulators and 

recalcitrant workers.216 

David DeJoy also examines the process of organisational culture change.217 

His view is also that culture change requires a top-down approach with a 

focus on making a fundamental shift in the values and beliefs of the 

organisation.218 The involvement of management is essential in order for the 

organisation to be able to mobilise resources and back new initiatives.219 In 

 
Systems: Human Factors Issue (Springer, 1991) )to suggest five types of safety culture. In a 
‘pathological’ culture, not being caught for breaking the law is more important than 
implementing any safety measures.210  

• In a ‘reactive’ culture, organisations only react after an accident, even though they 
recognise the importance of safety. 

• In a ‘calculative’ culture, organisations manage safety hazards using a cost-benefit 
analysis, where the cost of safety measures is weighed against the benefits to be 
gained from those measures. 

• In a ‘proactive’ culture, organisations work to solve safety problems as they 
emerge. 

• Finally, in a ‘generative’ culture, the organisation views safety as an integral part 
of how it runs its business. 

 
211 Ibid. 
212 Filho and Waterson, n 100 above, at 193. N 210 above. 
213 At 193. 
214 See also Paul Bowie “Leadership and Implementing a Safety Culture” (2010) 10  Practice 
Nurse 32, at 35, where the author was assessing the safety culture first before thinking about 
the next steps to improve. 
215 At 25. See also Reason, n 139 above. 
216 At 26-28. 
217 DeJoy, n 138 above.  
218 At 108. 
219 At 108. 
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order to change the organisational culture, managers first need to understand 

their organisation’s culture, through questionnaires or interviews.220 In-depth 

interviews can reveal the “deep and perhaps hidden values of the 

organization”.221 Having said that, uncovering the culture of an organisation 

can be “subjective and not easily reproduced or verified”. 222 

DeJoy suggests using a combination of “bubble-up” and “trickle-down” 

approaches.223 The former involves focussing on improving the behaviour of 

workers for specific tasks and tracking their performance over time.224 

Workers are continuously assessed and improvements made 

incrementally.225 Improved safety performance is then “diffused upward in 

the organization” and gradually improves safety culture.226 The trickle-down 

effect occurs when managers seek to produce change, but this method is most 

effective when managers know where to focus their efforts, which then 

means listening to workers and measuring their performance on certain 

tasks.227 

Whatever method the PCBU adopts, it appears clear that officers of PCBUs 

need to be committed to creating the just culture and reporting culture that 

Reason discusses, as well as being committed to the change process and 

persevering in the face of setbacks. 

The cases that have been prosecuted in Australia tend to focus on the officer’s 

failure to ensure that the PCBU did what was reasonably practicable,228 

which means the focus of the litigation has been on whether the officer failed 

to ensure that there were proper processes in place.229 (It is possible the New 

Zealand regulator will follow a similar pattern regarding prosecutions of 

 
220 At 108. 
221 At 108. For an in-depth overview of the some of the different methods of measuring 
safety culture. see R. Flin et al “Measuring Safety Climate: Identifying The Common 
Features” (2000) (34) Safety Science 177.  
222 At 108.  
223 At 116. 
224 At 107. 
225 At 107. 
226 At 117. 
227 At 117. 
228 See for example R v Gary Lavin (Aus) BC 20129045211. Discussed later in Chapter 6 of 
this thesis. 
229 HASWA, s 44(c), c/f Model Work Health and Safety Act (MWHSA) (Aus) 2011, s 
27(1)(c). 
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officers.) The duties that relate to having processes for “receiving and 

considering information regarding incidents, hazards, and risks”,230 or the 

need to carry out compliance and resourcing audits,231 have not received 

much judicial attention. Given the evidence that having proper and sustained 

processes to ensure information flow is critical to improved WHS, there 

appears to be a lacuna in the enforcement and compliance efforts of the due 

diligence duties.  

5.5. Are the Due Diligence Duties Coherent With the Organising 

Problem? 

As explained above, the Independent Taskforce Report suggested that, in 

order to see an improvement in WHS, liability should be placed on officers.232 

The Taskforce’s suggestion appears to align with the research examined in 

this chapter.  

The due diligence duties require officers to be proactive in ensuring the 

compliance of the PCBU. A lack of knowledge on WHS matters can be 

remedied by acquiring up to date WHS knowledge233 and by gaining a 

knowledge of what is happening in the PCBU.234 Officers need to ensure that 

the PCBU has sufficient resources at its disposal to comply with its duties 

under the Act.235 The measures to improve WHS described in this chapter236 

all require the investment of proper resources, whether it be training workers 

or obtaining proper equipment. 

The requirement to implement reporting processes237 and audits238 aligns with 

the objective of improving the reporting and just cultures that Reason 

describes. Having regular audits also helps an organisation assess the current 

state of its WHS systems,239 which then enables the officer to make available 

the resources the PCBU needs to improve. 

 
230 Section 44(d), c/f MWHSA (Aus) 2011, s 27(1)(d). 
231 Section 44(e), c/f MWHSA (Aus) 2011, s 27(1)(e). 
232 Taskforce Report, n 4 above, at [110]. 
233 HASWA, s 44(4)(a). 
234 Section 44(4)(b). 
235 Section 44(4)(c). 
236 See section 5.4.8.  
237 HASWA, s 44(4)(d). 
238 Section 44(4)(e),(f). 
239 See section 5.4.3 above. 
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Thus the imposition of the due diligence duties do appear to be a coherent 

method of solving the coordination problem. However, for the due diligence 

duties to make an impact on WHS, the implementation and regulation of 

these duties is equally important.240  

This section now turns to Sheehy’s and Feaver’s coherence theory once again 

in order to characterise the organising problem. 

WHS practices that fall short can have devastating consequences for the 

community.241 Thus, poor WHS can be seen as a threat to social stability, 

thereby justifying the intervention of the state.242 Good WHS also has 

benefits to society by improving worker health and safety, both physical and 

mental. Thus, the organisation problem of improving WHS can also be seen 

as improving the welfare of society which can also be a justification for the 

State to intervene.243 Therefore, the organisation problem can be categorised 

as a ‘social problem’. 

Moreover, workers very often cannot, on their own, mobilise the resources 

necessary to respond to workplace risks. Only the organisation and those in 

charge have the ability to mobilise resources to respond to workplace risks. 

The intervention of the state is justified here, as it has the ability to target 

officers and impose legal duties on them to mobilise resources to invest in 

WHS.244 Therefore, the organisation problem can also be categorised as a 

risk. 

Officers are a group of professionals that have the potential to either self-

regulate or enter into a co-regulatory arrangement with WorkSafe. Therefore 

the organisation problem can also be categorised as an opportunity. 

 
240 See Chapters 7 and 8 of this thesis. 
241 See Michael Quinlan, Philip Bohle and Felicity Lamm Managing Occupational Health 
and Safety: A Multi-Disciplinary Approach (3rd ed, Palgrave Macmillan, Australia), at 141-
146. 
242 Benedict Sheehy and Donald Feaver “Designing Effective Regulations: A Normative 
Theory” 38(1) University of New South Wales Law Journal 392, 405. 
243 At 405. 
244 At 407. 
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5.6. Conclusion  

This chapter has explained that the due diligence duties impose personal 

liability on officers in order to improve the social coordination problem that 

may arise because officers step away from their WHS responsibilities. 

Parliament’s aim in imposing the due diligence duties was to improve WHS 

culture. While WHS culture is a concept that is sometimes hard to define and 

measure, in essence it refers to the physical manifestation of the 

organisation’s underlying beliefs about WHS.  

Changing behaviour can sometimes lead to a change in underlying beliefs, 

especially if the change in behaviour brings about improvements in WHS 

outcomes. The changed underlying beliefs may then lead to improved 

behaviour which then leads to even better WHS outcomes.  

To achieve the required change in behaviour, an intervention by the state is 

required. The imposition of the new duties appears to be a coherent method 

of addressing the social coordination problem, as they require officers to gain 

WHS knowledge, learn more about their PCBUs, provide resources to the 

PCBU, create a reporting culture, and carry out audits.  All these behaviours 

can contribute positively to WHS outcomes, and thus may change underlying 

beliefs about WHS and hence indirectly improve WHS culture.
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6. The Due Diligence Duties in the Health and Safety at 

Work Act 2015  
6.1.Introduction 

This chapter now examines the substance of due diligence duties. In 

particular, it offers a suggestion on how the due diligence duties might be 

interpreted in a ‘coherent’ way, that is in a way that achieves the aim of 

improving WHS in New Zealand. Section 6.2 introduces the concept of  

the due diligence duties to the reader.  

Section 6.3 examines each duty in turn, with a particular emphasis on 

how the duties might be interpreted to achieve a ‘coherent’ outcome. In 

particular, the discharge of the fourth due diligence duty which requires 

officers to ensure WHS information flows smoothly through the 

organisation requires strong engagement with workers. 

Section 6.4 looks at the definition of ‘officer’. These are in essence the 

people at the apex of the organisation who have the ability to influence 

the entire undertaking. Senior managers are excluded from the definition 

as they would not have the ability to make decision relating to WHS that 

can trickle down to the whole organisation.  

Finally section 6.5 looks at the criminal offences in the Health and Safety 

at Work Act (HASWA) 2015 as applied to the due diligence duties. 

Section 6.6 concludes this chapter. 

6.2.The Due Diligence Duties 

The primary duty of care under the HASWA requires a PCBU (person 

conducting a business or undertaking) to “ensure, so far as is reasonably 

practicable, the health and safety of workers who work for the PCBU, 

while the workers are at work”.1 Officers are required to exercise due 

diligence to ensure that the PCBU discharges its primary duty of care2 

and must therefore be in a position to assess what is ‘reasonably 

 
1 HASWA, s 36(1)(a). 
2 Section 44(1). 
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practicable’.3 Officers also owe their duties to those individuals to whom 

the PCBU owes a duty.4 

In essence, the due diligence duties require officers to ensure PCBUs 

comply with their duties.5 As noted already, the PCBU owes a primary 

duty of care under s 36 of the HASWA to ensure ‘as far as is reasonably 

practicable, the health and safety’ of workers and of other persons who 

may be affected by the activities of the PCBU.6  The term ‘as far as is 

reasonably practicable’ requires the PCBU to undertake a calculus and to 

weigh up:7 

(a) the likelihood of the hazard or the risk 

concerned occurring; and 

(b) the degree of harm that might result from the 

hazard or risk; and 

(c) what the person concerned knows, or ought 

reasonably to know, about— 

(i)  the hazard or risk; and 

(ii)  ways of eliminating or minimising the 

risk; and 

(d) the availability and suitability of ways to 

eliminate or minimise the risk; and 

(e) after assessing the extent of the risk and the 

available ways of eliminating or minimising the 

risk, the cost associated with available ways of 

eliminating or minimising the risk, including 

whether the cost is grossly disproportionate to the 

risk. 

The calculus will usually involve balancing the risk of harm against the 

costs of eliminating or minimising that harm.8  

 
3 See section 6.2.3.  
4 HASWA, s 47(2),  
5 Section 44(1). 
6 Section 36(1)–(2). The PCBU also has other duties: ss 37- 43 of the HASWA.  
7 Section 22. 
8 See Nash v Resource Pacific Pty Ltd (No 3) [2018] NSWSC 45, at [419]. 
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As PCBUs usually plead guilty, WorkSafe New Zealand has not yet had 

to prove in court that the PCBU did not do what was ‘reasonably 

practicable’ under the HASWA. Nonetheless, a few cases explicitly state 

that failing to do what is ‘reasonably practicable’ could mean: 

• Failing to “conduct an effective risk assessment of the work to be 

carried out, which includes an assessment of the people, 

environment, conditions, vehicles and plants and emergency 

procedures”;9 

• Failing to develop, implement and communicate compliance 

systems, and failing to then monitor that the compliance system 

was indeed being used;10 

• A significant departure from the prevailing industry standards.11 

In Australia, determining what is ‘reasonably practicable’ is said to 

involve using “common sense”,12 or making a “value judgement”,13 and 

is narrower than requiring that the defendant do what is “physically 

possible”.14 Doing what is ‘reasonably practicable’ does not require 

prescient foresight.15 The PCBU will not be held liable for a whole chain 

of events which is not possible to foresee, but only for the “foreseeability 

 
9 WorkSafe NZ v The Sunday Hive Company [2018] NZDC 20796. 
10 WorkSafe NZ v Kuehne & Nagel Ltd [2018] NZDC 20761. 
11 WorkSafe NZ v Oceana Gold [2018] NZDC 5274. 
12 Nash, n 8 above, at [387]. 
13 At [389]. For a comprehensive summary of the ‘reasonably practicable’ test, see 
SafeWork NSW v Grasso Consulting Engineering Pty Ltd [2019] NSWDC 792 (2019), 
at [219]-[232]. The most important cases being Laing v O’Rourke (BMC) Pty Ltd v 
Kirwin [2011] WASCA 117, at [33].  The state of knowledge of a defendant in relation 
to what is reasonably practicable should be assessed by referring to what the reasonable 
defendant ought to know). Slivak v Lurgi (Aust) Pty Ltd [2001] HCA, at [37]. The 
reasonably practicable requirement only applied to what is in the power of the defendant 
to control.  
14 Slivak,n 13 above,  [at 53] per Gaudron J. See Inspector Ching v Bros Bins Systems 
Pty Ltd [2004] NSWIR Comm 197, at [32]. Duty-holders must have a “structured and 
systematic approach to risk management”. 
15 Nash, n 8 above, at  [401]. See Genner Constructions Pty Ltd v WorkCover Authority 
of New South Wales [2001] NSWIRComm 267, at [68]. Taking steps to eliminate or 
minimise risks only applies to those risks that are foreseeable. See also Dunlop Rubber 
Australis Ltd v Buckley (1952 87 CLR 313, at 320. The careless, inattentive or 
inadvertent worker must be taken into consideration when determining what is 
reasonably foreseeable. WorkCave Authority of New South Wales v Kirk Group 
Holdings Pty Ltd (2004) 135 IR, at [129].The behavioiur of disobedient workers is not 
foreseeable. 
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of the particularised risk”.16  What is ‘reasonably practicable’ for the 

PCBU to do is to be determined at the time of the accident, and not with 

the “benefit of hindsight”.17  

 

6.3. The Six Elements of the Due Diligence Duties 

Sections 44(4)(a)-(f) of the HASWA replicate ss 27(5)(a)-(f) of the 

MWHSA (Aus) 2011. There are six due diligence duties. An officer can 

be found liable if they fail to discharge a single, a few, or all of these 

duties. Moreover, officers can be liable whether or not the PCBU is in 

breach of its duties and, whether or not an accident has occurred. 

To discharge their duties, officers must comply with section 44 of the 

HASWA.18 

6.3.1. The First Element 
The first due diligence duty requires officers to take reasonable steps to 

keep pace with the knowledge about WHS management matters and 

regulations in their industry.19  

This up-to-date knowledge then allows an officer to “understand the 

nature of the operations”20 of the PCBU and  also will also allow officers 

to direct and support line managers who are on the front line,  as well as 

engage with the work of specialist teams within the PCBU. Thus, the 

officer cannot rely on their own experts at the PCBU to gain a knowledge 

of the PCBU, but rather they need to upskill themselves in order to be 

able to understand the work of the PCBU (under s 44(4)(a)) and thus be 

able to engage with workers. 

A knowledge of how the industry works  will also tell the officer where 

to direct resources so that the PCBU can discharge its obligations, and to 

 
16 At [421]. See WorkCover Authority of NSW (Inspector Byer ) v Cleary Bros (Bombo) 
Pty Ltd [2001] 110 NSWIR 278, at [52].  
17 Ibid. See also Genner Constructions Pty Ltd v WorkCover Authority of New South 
Wales [2001] NSWIRComm 267, at [68]. Taking steps to eliminate or minimise risks 
only applies to those risks that are foreseeable. 
18 See Chapter 5, section 5.2 for a full list of the due diligence duties. 
19 Michael Tooma Due Diligence Series: Duty of Officers (CCH Australia Ltd, 
Australia, 2nd ed, 2017), at 31, 33. 
20 HASWA, s 44(4)(b) c/f MWHSA  2011 (Aus), s 27(5)(b). 
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understand what critical information to watch out for so that the PCBU 

has “appropriate processes for receiving and considering information” 

(the fourth element of due diligence).21 

6.3.2. The Second Element 
The second element supports the PCBU in complying with its primary 

duty of care which is to ensure, ‘so far as is reasonably practicable’, the 

health and safety of ‘workers while at work’ and of workers whose 

activities are ‘influenced or directed by the PCBU’ and of ‘other 

persons’.22 There are two limbs to the second element:23  

• the duty to take reasonable steps to “gain an understanding of the 

operations of the business or undertaking of the PCBU” and; 24 

• the duty to take reasonable steps to “gain an understanding 

generally of the hazards and risks associated with those 

operations”.25 

The Australian case of Inspector Kumar v Ritchie illustrates how this 

second element works.26 An employee died in an explosion while 

cleaning a tank containing a resin solution.27 The employee had used a 

spray gun to spray methyl ethyl ketone (MEK) into the tank. He then used 

a water spray to clean the tank. The MEK reacted with the water and 

exploded. The employee was killed.   

The regulator charged Mr Ritchie, a director, with failing to exercise due 

diligence to ensure that the company had taken steps to ensure, as far as 

 
21 HASWA,s 44(4)(4)(d), c/f MWHSA (Aus), s 27(5)(d). Tooma, above n 19,  at 33. 
There is an overlap between the second and fourth elements.  
22 HASWA, s 36 c/f MWHSA (Aus), s 19. Tooma, above n 19, at 53. 
23 HASWA, s 44(4)(b); MWHSA (Aus), s 27(5)(b). 
24 HASWA, s 44(4)(b) ;MWHSA (Aus), s 27(5)(b). Tooma, above n 19,  at 53.  
25 HASWA, s 44(4)(b) ;MWHSA (Aus), s 27(5)(b). Tooma, above n 19,  at 53.  
26 Inspector Kumar v Ritchie, per Haylen J. Tooma n 19 above at 52. This case was 
decided under the Occupational Health and Safety Act (OHSA) (NSW) 2000. A director 
had a duty to exercise due diligence to prevent the breach of OHS duty by the company. 
S 26(3)(b) OHSA (NSW) 2000 is identical to the HASWA , s 44(4)(b) and MWHSA 
(Aus) 2011, s 27(5)(b). Unlike in the HASWA  and the MWHA (Aus) 2011, under the 
OHSA (NSW) 2000, exercising due diligence was a defence available to the director if 
the company failed to comply with one of its duties.  
27 Inspector  Kumar v Ritchie , n 26 above, at [1].  
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was reasonably practicable, the safety of an employee while at work.28  

Part of the company’s business was to clean tanks containing chemicals. 

Mr Ritchie had failed to ensure the company provided a safe system of 

work to clean tanks containing resin and he had failed to ensure the 

company had processes in place to control the hazards associated with 

the use of MEK.29  

Mr Ritchie argued that he had exercised all due diligence to prevent the 

accident.30 He had spent a significant amount of time understanding the 

nature of the business and its OHS requirements.31 The board always 

discussed WHS issues.32 He had never denied a budgetary expense for 

WHS matters,33 had attended WHS conferences to keep up with WHS 

matters in his business,34 had ensured employees received WHS training 

by arranging for posters and visual aids to be put up and by organising 

conferences.35 He had also ensured that there were policies in place to 

train safety officers.36 At first glance, it would look like Mr Ritchie was 

doing all the right things. 

He was not, however, aware of the specific details of the WHS training 

provided to employees.37 He had not been personally involved in 

ensuring the safety of the procedures for cleaning tanks as he thought he 

did not have the necessary expertise.38 He had relied instead on the 

expertise of the division manager.39 

Mr Ritchie’s failure to concern himself personally with the details of the 

WHS systems around the cleaning of tanks led the Court to convict him 

 
28 At [2]. This case was decided under the Occupational Health and Safety Act 2000 
(New South Wales). The director was prosecuted for breaching s 8 (ensuring the safety 
of workers as far as is reasonably practicable. The defence in s 26 was to “exercise all 
due diligence”. The due diligence duty was framed in terms very similar to those in the 
new WHS legislation.   
29 At [3]. 
30 At [6]-[16].  
31 At [13], 
32 At [13]-[17]. 
33 At [19]. 
34 At [20]. 
35 At [19]. 
36 At [26]. 
37 At [30]-[32]. 
38 At [16]. 
39 At [16]. 
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for  failing to exercise due diligence to ensure the safety of workers.40  

The court reasoned that he did not do all he could have to prevent the 

accident. There were no safety procedures incorporated into the design 

of the job of washing tanks using MEK, nor was there evidence that the 

employee who died had received any training.41 The failure in task design 

and provision of training eventually led to the death of an individual.  

The second element requires an officer to “take an active and personal 

interest” in the activities of the PCBU,42 to walk around the PCBU 

premises, talk to workers and to critically analyse safety reports based on 

their own knowledge of the WHS risks in their industry and in their 

operation (see element one above).43 

The duty of a PCBU extends to the workers of a contractor that it hires.44 

Normally, organisations hire contractors to contract out expert work or to 

remove the risk from their organisation. For example, a construction firm 

might hire a specialist electrical contractor as the latter has the required 

expertise and would know how to manage the risks associated with 

installing new electrical wiring. The principal PCBU owes a duty to the 

workers of the contractor.45 

Does that mean the officer of the PCBU must become an expert on 

electrical wiring? The HASWA refers to the ‘reasonable officer’, and 

also to taking into account the nature of the PCBU and the position of the 

officer and the nature of their responsibilities.46 These are important 

qualifiers.47 

The evidence suggests that the officer would at least need to be aware of 

the contractor’s safety processes, and induct the contractor’s workers into 

 
40 At [173], [179]. 
41 At [109]-[114]. 
42 Tooma, n 19 above,  at 54. 
43 At 54. 
44 HASWA, s 33.  
45 Section 36(2). See the Australian case of SafeWork NSW v Cosentino Australia Pty 
Ltd [2018] NSWDC 47, per Russell J. The principal was found liable for breaching their 
duty towards a sub-contractor, thereby causing serious injury. 
46 HASWA, s 44(2). 
47 See section 6.2.3. 
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the principal’s workplace.48 The employees and workers of the principal 

need to be aware of the work that the contractor is carrying out. For 

example, the principal PCBU should know where the contractor will lay 

the electric cable so that the employees of the principal does not end up 

accidentally touching live wires and getting injured.49  

6.3.3. The Third Element  
Section 44(4)(c) of the HASWA  requires the officer to ensure the PCBU 

has “available for use, and uses, appropriate resources and processes to 

eliminate or minimise risks to health and safety”.50 ‘Appropriate 

processes’ refer to the need for the PCBU to develop and implement good 

safety policies with the participation of workers.51  Officers need to do 

more than just have a safety policy in place; they must ensure that 

workers follow the safety system.52 Resources refer not just to money and 

plant, but also to human resources.53 The PCBU should have a sufficient 

number of well-trained staff.54 The officer also needs to ensure sufficient 

resources are put into plant, process, machinery and premises design to 

ensure that these are safe.55 Officers must assess the health and safety 

impact of every operation decision they make.56 Not considering the 

effect of cost-cutting on health and safety can lead to a breach of this 

element.57 

Inspector Aldred v Herbert is a case that illustrates the operation of the 

third element.58 The directors were not able to make out the due diligence 

 
48 See also Cormack E. Dunn and Simon Ercole Australian and New Zealand Master 
Work Health and Safety Guide (Wolters Kluwer, Australia, 2018) at 357. 
49 See section 6.2.4. 
50 C/f MWHSA  (Aus), s 27(5)(c). 
51 The PCBU has a duty to engage with workers HASWA, s 58. 
52 Tooma, n 19 above,  at 57-59. 
53 At 62. 
54 The PCBU also has a duty to provide adequate training and supervision is available 
to workers. HASWA, s 36 (3) (f). 
55 Tooma, n 19 above, at  65. 
56 At 60.  
57 At 60. 
58 Inspector Aldred v Herbert [2007] NSWIRComm 170, per Backman J. The case was 
decided under the now repealed Occupational Health and Safety Act (NSW) 2000. They 
were convicted under s 8(2) of the Act for failing to ensure, as far as reasonably 
practicable, to ensure that people (other than employees) are not exposed to risk to their 
health and safety. The defendants failed to make out the due diligence defence in s 26(1).  
58 At [25]. 
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defence as they “did not nominate any processes to ensure the managers 

were correctly addressing safety concerns”.59 A child had trespassed onto 

a motel property and was electrocuted by exposed wires.60 The court held 

that the directors should have personally ensured that safety processes 

were in place and being followed by workers, rather than assuming that 

the managers would put in place safety systems.61   

Discharging this duty properly could mean officers can show their 

commitment to improved WHS through their behaviour,62 by 

demonstrating that production pressures do not come before WHS.  

When dealing with contractors and sub-contractors, safety criteria should 

be built into the selection process.63 Officers should be willing to hire 

contractors that have good safety standards, even if those contractors are 

not the cheapest. Resources also need to be available for inducting 

contractors and training employees of the principal in the case where the 

latter need to work closely with the former.  

6.3.4. The Fourth Element  
Section 44(4)(d) of the HASWA requires officers to ensure the PCBU 

has “appropriate processes for receiving and considering information 

regarding incidents, hazards, and risks and for responding in a timely 

way”.64  In the same way that officers need to monitor the organisation’s 

financial health, officers need to monitor the organisation’s WHS 

health.65 

The rationale for this element is to create a reporting culture, where 

workers are willing to report near misses; to create a just culture, where 

managers and officers hold unacceptable behaviour to account; and a 

learning culture, where members of the organisation are willing and able 

to learn from mistakes in order to improve WHS practices.66 The ability 

 
59 At [8]. 
60 At [25]. 
61 At [25]. 
62 See Chapter 5 of this thesis. 
63 Dunn and Ercole, n 48 above, at 360. 
64 Compare with MWHSA  2011 (Australia), s 27(5)(d). 
65 Tooma, n 19 above, at 68.  
66 At  68-69.  
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to create this type of culture also depends on officers’ willingness to not 

blame workers for accidents, but rather to focus on the cause of the 

accident to prevent a reoccurrence.67 Of course, clear cut cases of wilful 

disobedience should be dealt with accordingly.68 

Officers who oversee PCBUs that are principal contractors will have an 

additional duty to ensure that there are processes in place for consultation 

with sub-contractors to take place, and officers of sub-contractors will 

also have to ensure processes to consult with the principal contractors. 

This consultation will also ensure that the PCBU is aware of the work 

carried out by the contractors on the premises of the PCBU, as well as 

the hazards and risks associated with the work of the contractor. The work 

of the contractor may affect the employees of the PCBU. For example, a 

renovation project in the workplace might affect employees’ safety. The 

officer may then be able to direct resources to alert the workers of the 

PCBUs to the potential dangers and how to react to them.  

Appropriate processes for receiving information from sub-contractors 

and their workers may mean having work groups with representatives 

from each PCBU.69 While setting up work groups and pausing to have 

good communication may slow down work, it will most probably 

improve safety outcomes.  

6.3.5. The Fifth Element 
Section 44(4)(e) of the HASWA requires the officer to ensure the PCBU 

has processes that are implemented to comply with any of its duties and 

obligations under the HASWA.70 This refers not just to the PCBU’s 

primary duty of care,71 but to other duties such as those specific duties 

that lie on PCBUs who manage workplaces or design plant and 

equipment,72 and duties to consult with workers.73 The officer can ensure 

 
67 At 69.  
68 See James Reason Managing the Risks of Organizational Accidents  (Ashgate, UK, 
USA, 2016), at 209. Reason suggests using of a ‘decision tree’ to determine whether an 
employee deliberately committed the act, or whether it was an inadvertent mistake.  
69 HASWA, s 64(3). 
70 Compare with MWHSA (Aus), s 27(5)(e). Tooma  above n19, at 77. 
71 HASWA, s 36 c/f MWHSA (Aus) 2011 s 19. 
72 HASWA, ss 37-43 c/f MWHSA (Aus), ss 20-26.  
73 HASWA, s 58 c/f MWHSA(Aus) 2011, s 46. 
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the PCBU complies with the legal standard imposed on them by carrying 

out thorough compliance audits.74 In Inspector Aldred v Herbert, for 

example, the officers were found to have failed to ensure that the 

company had had a proper safety audit to ensure that the premises were 

safe.75 

6.3.6. The Sixth Element  
Finally, s 44(4)(f) of the HASWA requires officers to verify “the 

provision and use of resources and processes” mentioned in sub-

paragraphs (c) to (e).76  Officers may carry out safety audits, safety 

observations and encourage peer reviews to meet this obligation.77 The 

audit and observations themselves need to be done competently using 

methods that have been proven to be effective.78 These should not be an 

effort to “put on a show” on the day of the audit or observation, nor 

should it be a mere “box-ticking” exercise.79  

Rather, these can be an opportunity for officers to meet and communicate 

with workers as required by the third element of due diligence.80 Officers 

can gain a better understanding of the PCBU as required by the second 

element.81 Officers can also verify if incidents and risks are being 

reported accurately (the fourth element) and the extent of legal 

compliance (the fifth element).82 Most importantly, by being present on 

the ground, officers show their commitment to WHS which can then have 

a positive impact on the overall safety culture of the PCBU.83  

Discharging this duty well could also improve transformational 

leadership. As explained earlier, transformational leaders are those who 

can inspire others and have others trust in them. To create this trust, 

officers should take the opportunity to walk onto sites and talk to workers 

 
74 Tooma, n 19 above, at 79. 
75 Inspector Aldred v Herbert , above n 58, at [40].  
76 Compare with MWHSA (Aus), s 27(5)(e). 
77 Tooma, above n 19, at 84-87.  
78 At 85. 
79 At 84-85. 
80 At 85.  
81 At 85.  
82 At 86-87. 
83 At 85. 
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and take a genuine interest in the work they do and how they do it. 

Officers should also consider how the information they receive will be 

acted on and how changes that result from the audit will be 

communicated to workers. 

There are several ways in which information about WHS can be gathered: 

analysing the organisation’s safety documents; surveys; and individual or 

focus group interviews.84  Document analysis is easy to do but a very 

shallow method that only captures the place that WHS has on the 

organisation’s agenda, not what may actually be happening.85 Surveys, 

while also easy to administer, can be superficial, and the selection of the 

items to test may skew the results and not capture all the aspects of that 

organisation.86 However, if the survey items are based on previous 

findings of a particular workplace’s surveys, this method can provide an 

easy way to get a snapshot of the organisation and to make comparisons 

between departments, and also before and after interventions to improve 

safety.87 Interviews with workers can help deepen the understanding of 

safety culture88 within the organisation, or to focus on a particular aspect 

that officers want more information about.89  

In the end, it will be up to the officer to select the method most 

appropriate to their PCBU, and to demonstrate a genuine willingness to 

use the information to improve WHS outcomes. 

 
84 Irina Fedorycheva and Milos Hammer “A Description of Methods and Techniques of 
Safety Culture Research” (2015) MM Science Journal 756. 
85 At 757. 
86 A.I. Glendon and N.A. Stanton “Perspectives on Safety Culture” (2000) 34 Safety 
Science 193, at 196-199. 
87 Fedorycheva and Hammer, n 84 above. 
88 In a nutshell : “The way we do things around here”.  There is a vast literature looking 
at the definition of safety culture, see for example Fernandez-Muniz et al (2007) “Safety 
Culture: Analysis of the Causal Relationships between its Key Dimensions” Journal of 
Safety Research (38) 627; M.D.  Cooper, M. D. (2000) “Toward a model of Safety 
Culture. Safety Science” 111−136; S. Cox and T. Cox (1991). “The structure of 
employee attitudes to safety: A European example. Work and Stress”, 12, 189. N. F 
Pidgeon. (1991). “Safety Culture and Risk Management in Organizations”. Journal of 
Cross-Cultural Psychology, 22, 129. 
89 Fedorycheva and Hammer, n 84 above, at 757. 
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6.4.  The Definition of ‘Officer’ in the Health and Safety at Work Act 

2015  

The HASWA(NZ) , defines an ‘officer’ as:90 

• a director, by ‘whatever name called’ for a company;91 

• a partner in a partnership, or a general partner in a limited 

partnership;92 

• in any other body corporate or unincorporated body, any 

person who would occupy a position similar to that of a 

director;93 

• any other person who, in relation to the PCBU, can 

exercise ‘significant influence over the management of the 

PCBU’.94 

People in charge of public bodies, such as directors of public hospitals, 

are officers.95 Ministers of the Crown96  and advisors to officers97 are not 

officers.  

An officer can rely on employees or experts to provide them with 

information, but their duties mean that the former would have to 

personally ensure the accuracy of the information and that the PCBU is 

properly implementing safety measures to protect the health and safety 

 
90 HASWA, s 18.  
91 Section 18(1)(a)(i). A similar definition of “director” is given in the Companies Act 
(NZ) 1993, s 126(1)(a).   
92 Section 18(1)(a)(ii),(iii). 
93 Section 18(1)(a)(iv) 
94 Section 18(1)(b). c/f MWHSA (Aus) 2011 which adopts the definition of “officer” in 
s 9 of the Corporations Act (CA) (Aus) 2001.94  Under this provision an officer is:  

• a director or secretary of the corporation (including shadow directors, receivers 
and administrators);  

• “a person who makes, or participates in making, decisions that affect the 
whole, or a substantial part, of the business of the corporation”; 

• a partner in a partnership (but, partners are not officers under the MWHSA 
(Aus) 2011); 

• an office holder of an incorporated or unincorporated association, and; 
Thus, both the Australian and New Zealand definition include directors in the definition 
of “officer”, but Australia excludes partners from the definition. 
95 C/f MWHSA (Aus), s 247(1), 252. 
96 HASWA, s 18(1)(c). 
97 Section 18(1)(d). 
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of workers.98  Advisors such as lawyers or safety representatives are not 

officers, unless they have the capacity to influence the operations of the 

PCBU.99  

The part of the definition that is likely to cause the most difficulty is the 

interpretation of  the phrase, “significant influence over the management 

of the PCBU”.100 The Australian definition is slightly different and 

includes as officers those who “make, participate in making, decisions 

that affect the whole, or a substantial part of the business of the 

corporation/entity”.  In Shafron v Australian Securities and Investments 

Commission, the High Court of Australia agreed that “participate” means 

“take part in or shares in an action or condition”.101 In the case of an 

officer, this refers to them “hav[ing] a role in actually making the 

decision”,102 and  for the individual to be an officer, they must have 

participated in a decision that has “significance for the business of the 

corporation”.103 

The scope of an officer’s duty can vary depending on the company or 

PCBU.104 Officers will have a duty to exercise due diligence if they are 

involved in “any aspect of the operations of the company insofar as it 

raises safety considerations”.105 The Australian Court in Shaffron 

substantiated its interpretation by looking at the purpose of the WHS 

legislation,106  which is to protect workers and other persons from risks 

 
98 Inspector Aldred , n 58 above, per Backham J. C/f, Companies Act (NZ)1993, ss 130 
and 138 which allow boards to delegate their powers and to rely on advice as long proper 
monitoring takes place and the reliance on advice was reasonable respectively. C/f  
Corporations Act (Aus) 2001, ss 190, 189. 
99 See the Australian case of Shafron v Australian Securities and Investments 
Commission [2012] HCA 18, where the company secretary who was also general 
counsel was found to be an officer of the company by virtue of the fact that they had 
significant influence on the board’s decisions. 
100 HASWA, s 18(b).  
101 Shafron, n 99 above, at 1. Per French CJ, Hayne, Heydon, Kiefel and Bell JJ.  
102 At [8]. 
103 At [27]. As opposed to a discrete decision that would only affect one division of the 
business. 
104 At 3. 
105 At [96]-[102].Emphasis added. This case was decided under Occupational Health 
and Safety Act 1993 (NSW). Section 5 of that Act made officers liable as accessories 
to the offence committed by the organisation, subject to the defence that the officer was 
either “not in a position to influence the conduct of the corporation” or that they had 
“exercised all due diligence”.   
106 At [116]. 
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to their health and safety.107  The Court explained that the CA (Aus) 2001 

aims to protect the financial state of the company. Therefore, a wholesale 

adoption of the definition of ‘officer’ in the CA (Aus) 2001 without 

understanding the context of the WHS legislation would not be 

appropriate.108   

The HASWA states that the scope of the due diligence duty may depend 

on the position of and the responsibilities assumed by the officer.109 

Whilst the Australian Model Law does not contain similar wording, 

Australian case law also suggest that the particular position of the officer 

within the PCBU is indeed a consideration when deciding whether or not 

the due diligence duties have been breached.110  Speigelman CJ in 

Inspector Aldred v Herbert stated that the scope of an officer’s liability 

depended on “a wide variety of circumstances including the precise 

nature of the business conducted by the company and the nature of the 

board”.111  

Consider a few hypothetical examples. A Chief Financial Officer (CFO) 

will be an officer if they are a director, or if they can make decisions that 

significant influence over the management of the PCBU.  The scope of 

the liability is determined by the nature of the decisions the CFO can 

make. For example, they may have to make decisions on whether to meet 

the costs of an expensive machinery guard or ‘dead man’s switch’,112 or 

the expensive redesign of a manufacturing plant to allow for social 

distancing in times of a pandemic. These decisions will no doubt 

significantly influence the operation of the PCBU and significantly 

influence the WHS outcomes for workers.  Denying expenses necessary 

to ensure that the PCBU can meet its obligations to ensure, as far as is 

 
107 Occupational Health and Safety Act 2001 (NSW), s 4. 
108 Corporations Act 2001, s 9. The definition of officer refers to that person’s ability to 
influence the company’s “financial standing”.  
109 HASWA, s 44(2)(b).  
110 Commissioner of Taxation v Clark, (2003) 57 NSWLR 113. 
111 At [108], per Spiegelman CJ. Approved in Inspector Aldred v Herbert [2007] 
NSWIRComm 170, at [48] per Backman J.  
112A switch that, for example, deactivates machinery when the operator becomes 
incapacitated. 
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reasonably practicable, the health and safety of workers of the PCBU,113  

may be a breach of the due diligence duties.  

A Human Resources (HR) director will be an officer by virtue of the 

position they hold as a director of the company.  The scope of their 

liability under the HASWA would be limited to making hiring decisions. 

The HR director who decides on hiring a cheaper but untrained worker, 

or who decides on forgoing training114 on the proper use of equipment, 

may be in breach of their due diligence duties by failing to ensure the 

PCBU has appropriate resources.115 The HR director could also be in 

breach, for example, if they failed to ensure that workers were trained to 

use the PCBU’s hazard reporting channels.116 

Second tier senior managers (not officers, but employees with significant 

responsibility) may fear being caught by the definition of officer as 

individuals who can exercise significant influence over the management 

of the PCBU. In the Australian case of McKie v Al-Hasani & Kenoss 

Contractors Pty Ltd (in Liq), the regulator prosecuted Al-Hasani for 

breaching the duties of an ‘officer’.117 While he was high up in the chain 

of the command and did indeed participate in some of the decision-

making, he did not have the final say and control over the whole of the 

company.118 Al-Hasani did not decide which workers to hire or dismiss, 

and which contracts the company should enter into.119 Thus, the 

prosecution failed because Al-Hasani was not an officer, but a worker.120  

 
113 See section 6.1.1 for a discussion on the PCBU’s primary duty of care. 
114 See for Worksafe New Zealand v Salters Cartage [2017] NZDC 26277, decided 
under the HASEA , where a worker who died had not been properly inducted into the 
site(at [23]). This, along with a clear breach of the company to take all practicable steps, 
and the knowledge of the director, were contributing factors to finding the company’s 
director guilty (at [125]).  The charge was a failure to follow a prohibition order. 
115 HASWA, s 44(4)(c). 
116 Section 44(4)(d). 
117 ACTIC 1, per Magistrate Walker. (Australian Capital Territory, Australia).  
118 At [49]. 
119 At [50]. 
120 HASWA, s 19 defines “worker” as an individual who carries out work in any 
capacity for the PCBU including work as an employee, or a contractor or sub-contractor, 
or an employee of a contractor or subcontractor or an employee of a labour hire 
company assigned to work for the PCBU, or an apprentice or trainee, or a person gaining 
work experience or undertaking a work trial, or a volunteer worker, or a person of a 
prescribed class.  
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Workers, while at work, must take “reasonable care of their own health 

and safety”121 and “take reasonable care that their acts or omissions do 

not adversely affect the health and safety of other persons”.122 Al-Hasani, 

for example, could have directed a site induction for the drivers of the 

trucks who died when the bucket of the truck struck a live wire.123 These 

managers, being workers higher in the organisational hierarchy, may find 

a  correspondingly higher level of liability under s 45(b)124 of the 

HASWA.  

Further down the chain of command are line managers or middle 

managers, who being employees of the PCBU,125 would also fall under 

the definition of ‘worker’ under the HASWA, rather than individuals who 

can exert significant influence over the management of the PCBU. These 

line managers may also find a correspondingly increased liability under 

s 45(b) of the HASWA when compared to a more junior employee,126 but 

lesser liability than a second-tier manager.   A line manager may be 

responsible for directing their team members to comply with the PCBU’s 

instructions to wear correct PPE (personal protective equipment),127 and 

a failure to remind team members to follow the rules may be a breach of 

duty. In establishing the liability of line managers, courts should also take 

into account how much support they had from officers, as workers should 

not be punished if the officers do not discharge their duties.  

6.5.Offences in the Health and Safety At Work Act 2015 

This section discusses ss 47- 49 of the HASWA which create the criminal 

offences under which officers may be prosecuted.128 There are three 

categories of offences: a breach of duty per se, unaccompanied by the 

risk of harm or subjective mens rea (s 49); a breach of duty that exposes 

 
121 HASWA, s 45(a). 
122 Section 45(b). 
123 Mckie v Al Hasani and Kenoss Contractors Pty (in liq) [2015] ACTIC 1 , at [12]- 
[16] 
124 c/f MWHSA (Aus) 2011, s 28. 
125 HASWA, s 19(1)(a).  
126 c/f MWHSA (Aus) , s 28.   
127 HASWA, s 45(c). 
128 These offences apply to a duty-holder who a duty under subparts 2 and 3 of the 
HASWA. Subpart 3 also includes the duties of “other persons” such as visitors to a 
workplace. 
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an individual to a risk of harm but without subjective mens rea (s 48); 

and a reckless breach of duty that exposes an individual to a risk of harm 

(s 47). The penalties for these offences are staggered, increasing in 

seriousness to reflecting the increasing seriousness of the offences.129 

6.5.1. Section 49 of the Health and Safety at Work Act 2015 

Section 49 makes it an offence for an officer130 to fail to comply with 

their due diligence duties.131 There are no mens rea requirement so that a 

simple failure to satisfy this duty may result in a prosecution.  

While there are no reported cases on officers being prosecuted under this 

provision or the Australian equivalent, Brett J in Roadside Products Pty 

Ltd v Cocker noted that the prosecution will have to take care to 

particularise the offence,132 that is to set out specifically how the officer 

has breached their duty. For example, to prove a breach of s 49 for the 

fourth element of the due diligence duties, the prosecution would have to 

prove beyond all reasonable doubt that an officer failed to have 

“appropriate processes for receiving and considering information 

regarding incidents, hazards, and risks and for responding in a timely 

way”.133 It may be necessary to demonstrate that the officer concerned, 

for instance, never read safety incident reports or communicated with 

workers. 

WorkSafe’s prosecution policy states that the decision to prosecute 

should be “proportionat[e] to the seriousness of the behaviour”.134 The 

prosecution will consider the “evidential test” and the “public interest 

 
129 An officer, or a PCBU who is an individual who breaches section 49 is liable to a 
fine of up to $100,000. For a PCBU that is not an individual, a fine of up to $500,000 is 
possible. For a worker, a fine of up to $50,000 is possible. An officer, or a PCBU who 
is an individual who breaches section 48 is liable to a fine of up to $300,000. For a 
PCBU that is not an individual, a fine of up to $1,500,000 is possible. For a worker, a 
fine of up to $150,000 is possible. An officer, or a PCBU who is an individual who 
breaches section 47 is liable to a fine of up to $600,000 or a jail term of up to 5 years. 
A PCBU that is not an individual, a fine of up to $3,000,000 is possible. For a worker, 
a fine of up to $300,000 is possible. 
130 HASWA, s 49(1)(a). 
131 Section 49(1)(b). 
132 Roadside Products Pty Ltd (CAN 133 084 634) v Cocker (2018) 83 MVR 364, [2018] 
TASSC 6 at [10]. 
133 HASWA, s 44(4)(d). 
134 WorkSafe New Zealand Prosecution: Regulatory Function Policy (August 2019), at 
10. 
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test” before deciding on whether to pursue a prosecution.135 Under the 

former, the prosecution must be satisfied that there is a “reasonable 

prospect of conviction” and “credible evidence”.136 Under the latter, 

WorkSafe will consider the gravity of the offence among other matters, 

mostly relating to how serious the breach is.137  

Even if sufficiently credible evidence can be gathered, a prosecution 

under s 49 may not be justified because of the cost of a prosecution. Such 

a prosecution may also not in the public interest because an easier way to 

deal with the breach would be for WorkSafe to issue improvement 

notice138 or a prohibition notice.139  

6.5.2. Section 48 of the Health and Safety at Work Act 2015 

Section 48 of the HASWA makes it an offence for an officer140 to fail to 

comply with their due diligence duties,141 thereby exposing any 

individual to risk of death or serious injury or serious illness.142 There is 

no mens rea element.143  

The four elements of the offence are:144 

1. The person has a duty under the HASWA  (as an 

officer or as a PCBU); 

2. The duty was owed to the person whose health and 

safety was put at risk; 

3. The person owing the duty failed to comply with their 

duty; 

 
135 At 16. 
136 At 16. 
137 At 16. 
138 HASWA, ss 100-104. 
139 Sections 105-107. 
140 Section 48 (1)(a). 
141 Section 48 (1)(b).  
142 Section 48 (1)(c). 
143 See Civil Aviation v MacKenzie [1983] NZLR 78; and Millar v Ministry of Transport 
[1986] 1 NZLR 660. These types of offences are usually known as strict liability 
offences, but the defendant can prove “absence of fault” to exculpate themselves.  
144 SafeWork NSW v Grasso Consulting Engineering Pty Ltd; SafeWork NSW v Ignazio 
Grasso [2019] NSWDC 792, at [202]-[209]. The person to whom a duty is owed need 
not necessarily have been injured or have died, but the prosecution must prove that the 
risk to health and safety existed. 
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4. The failure exposed the person to whom the duty was 

owed to a risk of death or serious injury. 

In the Australian case of SafeWork v Grasso,145 Scotting DCJ held that 

the PCBU, under its primary duty of care, must “guarantee” the safety of 

workers.146 The judge further said:  

“Safety cannot be ensured if a risk to the health and safety of a 

worker exists. The existence of the risk [of death or serious injury] 

constitutes a breach of s 19 [the equivalent of s 36 in New 

Zealand] of the Act.”147  

The idea that safety must be guaranteed or that risk must be eliminated 

probably overstates what the duties are for the purposes of a s 48 breach. 

Indeed, Scotting J went on to say that the PCBU may have not have to 

prove that every possible step was taken to remove the risk, nor would 

they have to demonstrate what might have been done to avoid the 

accident.148  Risks must be eliminated or minimised only so far as is 

reasonably practicable.149  

Scotting J said that what is ‘practicable’ depends on the current state of 

knowledge about the risks and is to be determined objectively; that is by 

reference to what is known in the industry rather than the actual 

knowledge of the defendant.150 The determination of what is ‘reasonably 

practicable’ also depends on “matters which are within the power of the 

defendant to control, supervise and manage”.151 Duty-holders, however, 

 
145 At [214]-[215]. 
146 At [213]. 
147 At [214].  
148 At [225]. 
149 Grasso, above n 144, at [218].  Defendants have a defence of proving that they took 
all reasonable care: Civil Aviation v MacKenzie, n 143 above.  For strict liability 
offences like the one is s 48, the defendant has a defence of being able to prove  on a 
balance of probabilities that they did what a reasonable person would have done to 
prevent the offending.   See Police v Starkey[1989] 2 NZLR 373. See also Hansen v R 
(2007) 23 CRNZ 104 at [66], per Blanchard J, for more on the rule requiring the 
defendant to bear the burden of proof.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                
150 At [220]. Citing Laing ORourke (BMC) Pty Ltd v Kirwin [2011] WASCA 117, at 
[33]. 
151 At [221]. Citing Slivak v Lurgi (Aust) Pty Ltd (2001) 205 CLR 304, at [37] per 
Gleeson CJ, Gummow and Hayne JJ. 

https://advance.lexis.com/document/documentlink/?pdmfid=1230042&crid=95f5c2e9-965a-4e2e-a416-cb738ba8aa08&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5Y4R-TM81-DYFH-X3FV-00000-00&pdcontentcomponentid=267706&pddoctitle=%5B2019%5D+NSWDC+792&pdmetaitem=highlighttoken%2Crecalltoken&pdproductcontenttypeid=urn%3Apct%3A170&pdiskwicview=false&ecomp=15b6k&prid=dfcda54a-9b85-4a01-a9fd-b9b60c600ee4
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need to be proactive152 and have a “structured and systematic approach to 

risk management”.153   

This raises further questions: How can an officer ensure that there is a 

structured and systematic approach to risk management? How is industry 

knowledge about risks, as measured on an objective basis, to be 

determined? What is considered within the defendant’s control? 

The literature suggests that officers should ask themselves a series of 

questions: What could go wrong? What is the likelihood that it could go 

wrong? What are the consequences if it does go wrong?154 Thus an officer 

should consider risk as being a function of both the likelihood of a 

particular event causing harm and the consequence of that event 

occurring.155 The reasonably practicable test states that, taking into 

account what the person knows or ought reasonably to know the risk 

should first be eliminated, but if that is not possible, it should be 

minimised.156  

When the risk cannot be eliminated, the New Zealand Health and Safety 

at Work (General Risk and Workplace Management) Regulations 2016 

provides a “hierarchy of control measures” that must be applied to 

minimise the risk.157  The PCBU,  must, “so far as is reasonably 

practicable.. [take] 1 or more of the following actions that is the most 

appropriate and effective taking into account the nature of the risk:  

 
152 At [226]. 
153 At [227]. 
154  Haimes Y. Yacov and Andre P. Risk Modeling, Assessment, and Management (John 
Wiley and Sons, USA, 2015), at 17 
155 Mathematically this can be expressed as : [f(risk) = (probability of event occurring) 
* (consequence if the event does occur)]. This is a simplistic definition of “risk”. For a 
more comprehensive review of how “risk” can be determined, see Ivan Lucic Risk and 
Safety in Engineering Processes (Cambridge Scholars Publishing, UK, 2015 ) at 12-15. 
156 HASWA, s 22, s(d). See also HASWA, s 30. For a strict liability offence, the officer 
would have to show that the officer took exhibited a reasonable amount of care to 
prevent the breach of duty thereby exposing the person to whom the duty is owed to a 
risk of death or serious injury. 
157 Health and Safety at Work (General Risk and Workplace Management) Regulations 
2016, reg 6. 
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(a) substituting (wholly or partly) the hazard giving 

rise to the risk with something that gives rise to a 

lesser risk: 

(b) isolating the hazard giving rise to the risk to 

prevent any person coming into contact with it: 

(c) implementing engineering controls.”158 

The next steps are to implement “administrative controls”159 or the 

provision of “suitable personal protective equipment”.160 

The Australian National Review into the Model Health and Safety Laws 

explains what reasonably practicable means:161 

“The standard of reasonably practicable is a high one, 

requiring the duty holder to consider all of the circumstances 

and take measures commensurate to the likelihood and 

seriousness of the harm which may result from the relevant 

activities, and relieved only by consideration of what is not 

possible or what is clearly unreasonably in the circumstances.” 

Consider this example:162 A  study of abattoirs in New Zealand examined 

the risk of infection with Leptospira among the meat workers.163  

Infection with this bacterium can cause a serious blood infection which 

can be fatal in some cases.164 The study found that the annual infection 

risk was 11.3 percent for workers dealing with sheep meat, 0 percent for 

those processing deer meat, and 1.2 percent for those processing cattle.165 

The likelihood of an infection occurring is thus higher for sheep abattoirs, 

but a possible  consequence of any infection in any type of abattoir is 

 
158 Reg 6 (3). 
159 Reg 6 (4). 
160 Reg 6 (5). 
161 Stewart-Crompton Robin, Mayman Stephanie and Sherrif Barry National Review 
into Model Occupational Health and Safety Laws: First Report to the Workplace 
Relations Ministers’ Council  (October 2008) at [8.29].  
162 The HASWA  states the PCBU must ensure as far as is reasonably practicable the 
health of workers.  
163 A. Dreyfus et al “Risk Factors for New Infections with Leptospira in Meat Workers 
in New Zealand” (2014) 72(3) Occupational Environmental Medicine 219. 592 workers 
were tested twice over a period of 12 months. The eight abattoirs that had been selected 
slaughtered sheep, cattle and deer. 
164 Federico Costa et al   
165  Dreyfus, n 163 above.  
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death or serious illness – obviously a very serious consequence. The risk 

of such infections occurring is knowledge that an officer within that 

industry would be expected to know.166 This is in line with the first due 

diligence duty explained above. The officer’s knowledge of the risk of 

contracting Leptospira in abattoirs would then allow them to understand 

the risk in their own abattoir-PCBU. 

Thus, an officer of an abattoir would have to consider the possibility of 

eliminating the risk, and then of minimising the risk, given the 

seriousness of the harm, to an acceptable level.  Vaccination of livestock 

can significantly reduce the risk of leptospiral infections in humans.167 To 

eliminate the risk, officers could then make it a requirement that only 

vaccinated animals be sent to the abattoir. However,  vaccination is not 

100 percent effective. 168  A second line of defence to minimise the risk 

of infection in situations where the vaccine did not work would be 

providing workers with proper protective gear to minimise the risk of 

infection.169 An officer of a PCBU who has ensured that both lines of 

defences have been implemented should not be liable (neither should the 

PCBU), even in the event of an infection. 

Of course the issue of the cost of compliance might arise. What if it is too 

expensive to only accept vaccinated animals and to supply protective 

gear? The HASWA says that consideration of whether the cost of 

eliminating or minimising the risk is ‘grossly disproportionate’ comes 

after the risk and the available methods of eliminating or minimising 

them are assessed.170 Doogue CJ stated in the  New Zealand case of 

WorkSafe New Zealand v Ministry of Social Development that “no cost 

can be grossly disproportionate to a high risk of death” when deciding 

what is ‘grossly disproportionate’.171 The Independent Taskforce 

suggested that “it might be the best outcome if some firms are put of 

 
166 HASWA, s 44(a). See discussion above. 
167 Dreyfus, n 163 above, at 224. 
168 At 224. 
169 At 224. 
170 HASWA, s 22. 
171 WorkSafe New Zealand v Ministry of Social Development  [2016] NZD 12806, at 
[127]. 
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business. Profit gained in the context of causing reasonably preventable 

harm to workers is ill-gotten gain”.172  These suggestions appear to put a 

very high threshold on PCBUs suggesting that indeed, PCBUs should do 

everything they can to reduce the risk of harm, particularly when the 

possible harm is serious. 

The harsh conclusion for an officer could be that if the PCBU cannot 

afford to eliminate or minimise the risk of death, then PCBU should not 

operate. I would suggest that reasonably accessible and up to date 

scientific evidence should inform this decision. 

Following an established code of practice may be evidence of the PCBU 

doing what is reasonably practicable.173 Thus officers should know the 

codes of practice in their industry and understand how to implement 

them. They should also ensure they are being followed by workers.  

Finally, how does the officer decide what type of worker behaviour is 

within their ability to control? Embedded in this question is the degree to 

which the officer is expected to “control” non-compliance by employees 

by setting systems in place that account for non-compliance. Australian 

caselaw suggests that the careless or negligent worker should be 

accounted for when determining what is reasonably practicable by way 

of precautions,174 but not the worker who is wilfully disobedient.175 While 

some officers may baulk at the idea of having to foresee what a careless 

or negligent employee may do, research shows that a lot of workers do 

deviate from the prescribed way of performing a task.176 These workers 

are not necessarily  incompetent or negligent, they may be simply trying 

to adjust their work to the current situations and that the training simply 

 
172 The Report of the Independent Taskforce on Workplace Health and Safety (April 
2013), at [339]. 
173 At [232]. 
174 At [228]. Dunlop Rubber Australia Ltd v Buckley (1952) 87 CLR 313 at 320 per 
Dixon CJ and Smith v Broken Hill Pty Ltd (1957) 97 CLR 337, at 343. 
175 Grasso, n 144 above, at [229]. Citing WorkCover Authority of New South Wales v 
Kirk Group Holdings Pty Ltd (2004) 135 IR 166 at [129]. 
176 See for example Paulo Victor R. de Carvalho et al “Reflections on Work as Done 
(WAD) and Work as Imagined (WAI) in an Emergency Response Organization: A study 
of Firefighters Training Exercise” (2018) 68 Applied Ergonomics 28; A. Rankin et al 
“Resilience in Everyday Operations: A Framework for Analyzing Adaptation in High-
Risk Work” (2014) 8(1) Journal of Cognitive Engineering and Decision Making 78..   
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does not provide for the variations in everyday tasks.177 This relates to the 

fourth due diligence duty described above. Officers must be able to 

communicate with workers about the factors that affect compliance. Once 

officers uncover how workers are actually carrying out the work, which 

may sometimes be different to how officers imagine workers to be 

carrying out the job, officers can then react and adjust work protocols to 

improve workers’ compliance.178 

The system of work should be one that minimises the risk of deviation 

from the standard procedures. If the workers do deviate from the 

procedure, the officer should find out why that is. In the abattoir example, 

if an officer finds that workers are not wearing PPE, the officer should 

attempt to find out why. For example, the workers may be refusing to 

wear PPE because they cannot identify their colleagues who are wearing 

face masks.  The officer may then consider amending the safety 

procedures to get workers to write their names on their protective gear.  

Section 48 requires a “causal relationship between the act or omission 

and the risk to which the worker was exposed,”179 whether or not that risk 

eventuated and the worker was actually injured or killed. To prove 

causation, the prosecution must establish that the “act or omission of the 

defendant was a significant or substantial cause of the worker being 

exposed to the risk of injury”.180 Thus, in the example given where 

officers would have to consider the risk of infection with Leptospira, an 

officer would be liable under section 48 if they fail to consider the 

scientific evidence to implement proper PPE use, which then leads to 

Leptospira infections. 

 
177  See Erik Hollnagel Safety-II in Practice (Routledge, UK and USA, 2018) at Ch 3. 
The courts appear to accept this, stating “the inevitability of human error rang[es] from 
inadvertence, inattention or haste through to foolish disregard of personal safety” . 
Grasso, above n 144, at [230]. 
178 Hollnagel, n 177 above, at 17-25 
179 Grasso n 144, above, at [241].  
180 At [239]. Citing Bulga Underground Operations v Nash [2016] NSWCCA 37 at 
[127]. For a discussion of the principles of causation in criminal law see: R v Myatt 
[1991] 1 NZLR 674 (CA), at 682-683. 
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6.5.3. Section 47 of the Health and Safety at Work Act 2015 

Section 47 of the HASWA makes it an offence for an officer to, without 

reasonable excuse, “engage in conduct that exposes any individual [to 

whom the officer owes a duty] to a risk of death or serious injury or 

serious illness” and they are also reckless.181  

The recent Australian case of R v Lavin explains the elements of this 

offence. 182 In this case Gary Lavin had been convicted by a jury for the 

Australian equivalent of s 47 of recklessly, and without reasonable 

excuse, failing to exercise due diligence,183  thus exposing an individual 

to a risk of death, serious injury or serious illness.184  On appeal his 

conviction was set aside and a re-trial was ordered because of a 

misdirection to the jury.185 Davis J summarised the four elements of the 

offence as follows:186 

(i) The accused is subject to a health and safety duty; 

(ii) The accused engages in conduct that exposes a person to 

whom the duty is owed to a risk of death, serious injury or illness; 

(iii) The accused engages in the conduct without reasonable 

excuse; and 

(iv)  The accused, in engaging in the conduct, is reckless as to the 

risk of death or serious injury or illness. 

Peter Lavin, Gary Lavin’s brother, was the sole director of Lavin 

constructions. Lavin had been contracted to refurbish a farm at Lake 

Macdonald.187 Lavin Constructions sub-contracted the roofing work to 

Multi-Run Roofing Pty Ltd (Multi-Run).188 Gary Lavin was the sole 

 
181 HASWA, s 47(1)(b),(c). 
182 R v Gary William Lavin [2019] QCA 109,  BC201904511. The equivalent  sections 
in Queensland being s 31 (reckless breach of duty by duty-holder) and s 27 (duty on 
officers to exercise due diligence) of the Work Health and Safety Act (Qld) 2011. Per 
McMurdo JA, Mullins J and Davis J. The latter delivered the judgement, all three judges 
concurred. 
183 At [30]. 
184 At [4]. 
185 At [50]. 
186 At [44]. 
187 At [9]. 
188 At [9]. 
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director of Multi-Run.189 Multi-Run Roofing was to supply and install a 

safety rail for the roof,190 but did not do so.191 Instead, to guard 

workers,192 Multi-Run positioned scissor lifts with rails near the vicinity 

of the workers193 and required these workers to wear a harness.194  

Mr Te Amo had been working away from the edge, and was not wearing 

a harness. At one point, he approached the edge, tripped on the gutter, 

fell off the roof and died.195 No scissor lifts were present to provide a 

safety railing.196  Mr Gary Lavin was charged with breaching his due 

diligence duty to ensure Multi-Run complied with its duty to provide a 

safety rail.197  

The element of recklessness also needs to be proven by the 

prosecution.198 In this case, Gary Lavin was said to have been reckless as 

he “foresaw or was aware of the risk of death or serious injury.”199 In 

other words, if the officer “recognises that there was a real possibility 

that: his or her actions would [expose a person to a such a risk of death 

or serious injury or illness]”200 and it is unreasonable for the officer to run 

the risk that he or she foresees, 201  then they will be liable under s 47.202   

 
189 At [9]. 
190 At [10]. 
191 At [12]. 
192 At [27]. 
193 At [12]. 
194 At [13]-[14]. 
195 At [16]. 
196 At [17]. 
197 At [36]. The Court held that “engaging in conduct” could mean both “doing an act” 
and “omitting to do an act” when there is a duty to act. For the purpose of determining 
whether a failure to act is an omission to perform a duty, the duties are those set out in 
the Act, at [31]. 
198 At [38]. 
199 At [38]. Whether the conduct of Gary Lavin actually exposed an individual to a risk 
of death or serious injury was to be determined by the jury. See Cameron v R [2017] 
NZSC 89, [2018] 1 NZLR 161 at [73], per Young, Glazebrook, Arnold, O’Regan and 
McGrath JJ. The defendant must have recognised that the specified consequence was a 
“real possibility”.  
200 Although there is authority to suggest that the defendant need not have foreseen that 
the resulting harm would be sufficiently serious to fall within the ambit of the offence. 
See Rv Mowatt [1968] 1 QB 421, [1967] All ER 47 (CA) at 426, per Diplock LJ. 
Foresight that “some physical harm to some person, albeit of minor character, nigh 
result” is sufficient, the defendant need not have “foreseen that his lawful act might 
cause physical harm of the gravity described in the section”. 
201 See Cameron v R, n 199 above, at [73]. 
202 At [73].  
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The test for recklessness is subjective in that it requires the officer to be 

consciously aware of the risk.203 An officer has to actually foresee the 

prohibited result of death or serious injury/illness as being a consequence 

of a particular course of action they chose to undertake. For example, if 

an officer of a hospital requires nurses to carry out covid-19 tests on 

patients who are potentially infected without PPE, and that officer does 

not actually foresee the risk nurses getting infected, they are not reckless. 

If the officer does foresee the risk of nurses being infected with covid-19 

and requires the latter to carry out the tests (without PPE) anyway, then 

the officer would be reckless. 

If the officer is aware that the contemplated course of action carries a risk 

of death or serious injury/illness, then the question arises as to whether 

the risk was an unreasonable one for the officer to take.204  In R v Tipple, 

the court referred to the “social value” of a particular activity in 

determining whether the risk was an unreasonable one to take, and that 

reasonableness should be decided on an objective basis.205 There is great 

social value in asking nurses to carry out covid-19 tests on patients who 

could be potentially infected. Doing so can help prevent a potentially fatal 

disease from spreading into the wider community.206 

In R v Cameron, the court stated that “In such a case, the issue will be 

whether a reasonable and prudent person would have taken the risk. This 

may require consideration of the level of the risk involved 

counterbalanced by the utility of the actions of the defendant”.207 A court 

may consider whether the defendant took all reasonable steps to prevent 

the harm from occurring.208 This would mean that, once the officer 

 
203 At [72]-[73]. 
204 See R v Tipple CA 217/05 (22 December 2005),  at [35], per Glazebrook, Panckhurst 
and Wild JJ. 
205 At [35]. 
206 Medical science recommends the active suppression of the spread of the sars-cov-2 
virus responsible for causing Covid-19 to prevent catastrophic excess mortality rates in 
human populations. See Amitava Banerjee et al “Estimating Excess 1-year Mortality 
Assocociated with the Covid-19 Pandemic According to Underlying Condition and 
Age: A Population-Based Cohort Study” (2020) 395 Lancet 1715. 
207 Cameron v R, n 199 above, at [74]. 
208 Summers v Society for the Prevention of Cruelty to Animals [1991] 2 NZLR 469, 
(1990) 6 CRNZ 201, per Hillyer J. 
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foresaw the risk of death or serious injury/illness, he or she would have 

to ensure that the PCBU did what was reasonably practicable to eliminate 

or minimise the risk of serious harm.209 For example, to minimise the risk 

of nurses contracting covid-19, the PCBU may have to require all nurses 

wear adequate PPE as well as ensure that the nurses have been trained to 

use that PPE.  The officer who fails to ensure the PCBU is doing so would 

be reckless.  

A more nuanced example would be an officer who foresees a higher risk 

of death for a nurse who is immuno-compromised, and determines that 

the PCBU could discharge its obligations to ensure the nurse’s safety, as 

far as is reasonably practicable, by requiring that nurse to wear PPE.  If 

in fact, it would have been reasonably practicable for the PCBU to re-

deploy that nurse to other activities,210 then the officer may be found to 

have been reckless because the risk was not a reasonable one to take. 

The officer who is found to be reckless may then have a defence. In New 

Zealand, an officer would have a ‘reasonable excuse’ if, for example, 

they were mistaken and believed the facts to be different from the reality, 

and that mistake led them to engage in an act/omission that causes serious 

harm to a worker.211 The prosecution would have to prove beyond all 

reasonable doubt that there was no such mistake.212  

Following on from the example of the immuno-compromised nurse. The 

officer who is found to be reckless because the risk was an unreasonable 

one to take, may have a defence if  they made an honest mistake about 

the adequacy of the PPE.  I would submit that when it comes to deciding 

whether the officer has a ‘reasonable excuse’, the mistake about the facts 

should be one that is reasonable to make, rather than a mistake that is an 

honest one to make.213  

 
209 See Chapter 5 of this thesis.  
210 See discussion above in section 6.1.1  above for what the PCBU is expected to do 
when there is a high risk of death present. 
211 See R v Wood [1982] 2 NZLR 233, per McMullin. see also R v Lavin, above n 182, 
at [46]. 
212 See CTM v The Queen [2008] HCA 25, at [61], per Kirby J.  
213 c/f R v Wood, n 211 above. Somers and Ongley JJ. Empahsis added. “The method 
of growth of the supertom must be so notorious, so well known, so clearly established 
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Reasonableness would be judged against what an officer should know 

about WHS in their industry as required by the due diligence 

duties.214  Therefore, if it was reasonable for a well-informed officer to 

make a mistake as to the efficacy of a certain type of PPE, and it was 

reasonable for that same officer to believe the immuno-compromised 

nurse would be protected by that PPE, then the defendant-officer would 

have a defence. The requirement for reasonableness may be justified 

when determining ‘reasonable excuse’ as the offence in section 47 is one 

that is aimed at deterring and punishing serious harm, including death.  

6.6. Conclusion  

This article has also sought to clarify the elements of the due diligence 

duties by reference to Australian jurisprudence and WHS literature to 

propose a ‘coherent’ interpretation of the due diligence duties. Good 

worker representation may enhance officers’ ability to comply with their 

due diligence duties. A possible interpretation of the criminal liability 

sections was also provided. While New Zealand courts have yet to 

provide an interpretation of key aspects of the legislation, but it is hoped 

that the analysis presented here will provide some clarity to officers on 

how they might discharge their due diligence duties. 

 
that the jury as the tribunal of fact could properly conclude that all persons, including 
Miss Wood, would have that knowledge.” The defendant in this case was not aware 
that she had planted cannabis instead of supertom. Officers should be in a position to 
understand the risks in their industries and in their PCBUs, and thus should be able to, 
if similar facts applied, be able to tell the difference between supertom and cannabis. 
(Note: a supertom is a variety of the tomato plant). 
214 Officers are the individuals charged with ensuring that the PCBU complies, and have 
a duty to be up to date with WHS in their industry. See section 6.2. 
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7. An Application of the Positive Dimension of 
Coherence Theory to the Due Diligence Duties of 

Officers 
 

7.1. Introduction 

Sheehy and Feaver argue that “converting [the] normative strategy into 

positive law is not a straightforward process”.1 Applying the positive 

dimension reveals how the regulatory architecture can be structured in order 

to meet the regulatory objectives.2 A ‘coherent’ design of the regulatory 

structure is more likely to achieve the policy objectives.3  

The root cause of the organising problem was set out in Chapter 5.4 It appears 

that improving existing poor safety culture is one of the main aims behind 

the imposition of the due diligence duties.5  

The data from the available surveys on WHS in New Zealand6 are limited in 

scope, thus the ‘root cause’ uncovered from those data is only indicative. 

Mainly, it was found that while some employers (PCBUs) are implementing 

worker consultations and making WHS a priority for the PCBU, other 

PCBUs are lagging behind.  

The organising problem underlying the imposition of the due diligence duties 

(improving WHS culture and ensuring the compliance of the PCBU) requires 

a combination of  centred, decentred and distributed responses. Yet, no 

centralised enforcement is evident, nor are there any formal ways of ensuring 

that the due diligence duties are even complied with, other than education 

from WorkSafe,7 and the goodwill of officers.8 

 
1 Donald Feaver and Benedict Sheehy (2015) “Designing Effective Regulation: A Positive 
Theory” 38(1) University of New South Wales Law Journal 961, at 962. 
2 At 962. 
3 At 962.  
4 See Chapter 5, section 5.4 of this thesis. 
5 See Chapter 5, section 5.3 of this thesis. 
6 See Chapter 5, section 5.4 of this thesis. 
7 See for example WorkSafe WorkSafe Position: Officers’ Due Diligence (February 2019). 
This document outlines what ‘due diligence’ means. 
8 See for example Daniel Hummerdal (October 2016). “Learning from Success: 
Understanding Why Things Go Right Can Help CEOs Build Safe, Healthy Businesses”  
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Crucially, the application of coherence theory reveals that the current 

operation of the regulatory framework is unlikely to dramatically improve 

WHS culture (as appears to be the aim of the due diligence duties) in New 

Zealand. The regulatory framework, as it currently stands, does not maximise 

the potential of the due diligence duties to improve WHS, as it does not 

provide adequate opportunities for improving the capacity and ability of 

officers to comply. 

Applying Sheehy’s and Feaver’s theory, the characterisation of the 

organising problem9 leads to the result that the regulatory response should be 

a combination of three techniques: 10 

• A ‘command-and-control’ technique to address the ‘social problem’ 

of poor WHS;11  

• A ‘decentred’ technique to address the risks in the workplace; when 

the organising problem is a social coordination problem, Sheehy and 

Feaver recommend a possible blend of ‘centralised’ and ‘decentred’ 

regulation;12 and  

• A ‘principles-based’ technique to take advantage of the opportunities 

for senior management to work with other senior managers and with 

workers to improve WHS. 

The techniques that Sheehy and Feaver have suggested each have strengths 

and weaknesses. Sheehy and Feaver do not discuss the intricacies of each 

type of regulation available under each of their proposed typified structures. 

Therefore, some of the regulatory literature is presented here and applied to 

the regulation of due diligence duties in New Zealand. Section 7.2 expands 

on Sheehy’s and Feaver’s structural level by looking to the literature on the 

various regulatory structures that were suggested by the two authors.  

Sheehy’s and Feaver’s theory then goes on to recommend aligning the 

structural with the governance levels. To recapitulate, the governance level 

 
9 See Chapter 5 of this thesis. 
10 Benedict Sheehy and Donald Feaver (2015) “Designing Effective Regulations: A 
Normative Theory” 38(1) University of New South Wales Law Journal 392, at 421. 
11 See Chapter 5 of this thesis. 
12 Feaver and Sheehy, n 1 above, at 990. 
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formalises those power relationships by specifying the legal content of the 

relationships that connect those actors. Section 7.3 then examines the 

governance level in more detail. The operational level is where all the 

strands of Sheehy’s and Feaver’s theory are brought together. Chapter 8 

discusses the operational level as applied to the due diligence duties of 

officers. 

 

7.2.  The Structural Level  

At the structural level, the class of actors and how their ‘power relationships 

are ordered’ need to be defined.13 The actors are usually the state, a regulator 

with power to act on behalf of the state, and the regulatee.14 Sometimes, a 

third party actor is involved in regulation.15 The rest of this section explores 

the role of the various actors under the current enforcement model. 

7.2.1. The Control Component 

This component looks at where ‘control powers’ reside.16 Sheehy and Feaver 

have proposed three ‘control’ models.  

 The Centred Model 
Under Sheehy’s and Feaver’s proposed theory, a centred model is one where 

the state exercises a traditional command-and-control approach. There is a 

rigid structure where the state orders regulatees and uses punitive sanctions 

to obtain compliance.17 Following the authors’ theory, prescriptive rules that 

mandate or prohibit a social practice are required to obtain a coherent 

outcome.18  

Given the characterisation of the organising problem above,19 it appears that 

the due diligence regulations should be regulated through a command-and-

control approach with rigid rules to mandate the social practices that are 

required to improve WHS culture.20 To obtain a coherent outcome, the 

 
13 At 967.  
14 At 967. 
15 At 967. 
16 At 968.  
17 At 969. 
18 At 977.  
19 See Chapter 5, section 5.3 of this thesis. 
20 Ibid. 
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consequent breach of these duties would be a fine or a term of 

imprisonment.21  

However, the actual regulation of due diligence duties in New Zealand 

appears to be more in line with a decentred approach, with no prosecutions 

occurring to date and the punishment being, at most, a loss of reputation (if 

that).22 Why is there no enforcement of the due diligence duties through 

prosecutions? One possible explanation could be that there has been a steady 

“regulatory degradation” of WHS regulation since the 1970s. 23 

The Robens Report had recommended a legislation that was enabling in 

nature, with details to be left to “subordinate instruments”.24 In line with this, 

the HASWA, states the main duties of employers and PCBUs,25 with 

regulations to set more specific rules.26  

The Robens Report in the UK did not actually contemplate that officers 

should be personally liable for the failures of their organisation. Instead, the 

assumption appeared to be that employers would come to the table and 

negotiate with workers to ensure safety.27 Presumably, one of the sub-aims 

of imposing due diligence duties is an attempt to ensure, through personal 

liability, that the employer (the PCBU) does come to the table to negotiate 

with workers28 in a way that will improve WHS culture. 

However, the inability of some workers to come to the table,29 and the 

seeming reluctance of inspectors to enforce the duties, may have led to the 

regulatory ‘degradation’ that Steve Tombs and David Whyte talk about.30 

According to Tombs and Whyte, if any of the three branches of the tripartite 

arrangement are unable to function according to the plan laid out in Robens’ 

 
21 HASWA, ss 47-49.  
22 Feaver and Sheehy, n 1 above, at 991. 
23 Steve Tombs and David Whyte “A Deadly Consensus: Worker Safety and Regulatory 
Degradation under New Labour” (2010) 50 British Journal of Criminology 46, at 47. 
24 Lord Robens “Safety and Health at Work: Report of the Committee” (1970-1972) London, 
UK. Robens Report, at [127]. 
25 At [129]. 
26 At [136].  
27 Robert Baldwin Rules and Government (Clarendon Press, Oxford, UK, 1995), at 127. 
28 HASWA, s 44(4) (d). 
29 See Chapter 4, section 4.3 of this thesis. 
30 Tombs and Whyte, n 23 above, at 47. 



Chapter 7 

 217 

model, then the regulation of OHS and WHS becomes “necessarily 

vulnerable to degradation”.31  

Furthermore, the current enforcement model of WHS duties in Australia and 

New Zealand, including officers’ due diligence duties, is based on the 

‘responsive regulation’ model (discussed further below).32 Tombs and Whyte 

argue that responsive regulation is no more than a way to thinly disguise 

deregulatory tendencies.33 As responsive regulation is a compromise between 

regulation and deregulation, Tombs and Whyte argue that responsive 

regulation contains the “seeds of its own perennial degradation”.34  

If one wants to be cynical, it is possible to argue that the lack of enforcement 

against officers is the result of the state employing a “hands-off” neo-liberal 

approach to the regulation of capital.35 One possible reason is that the 

regulation of WHS may be seen as “quasi-criminal” by some regulatees, or 

lacking in “moral seriousness”.36 Regulatees may then feel that being 

punished by regulators is unfair.37 Pressure from regulatees (officers) on the 

government may cause have caused the regulator to enforce the law “softly”, 

and thus, in Christine Parker’s words, “ineffectively”.38  Alternatively, it may 

be that WorkSafe simply does not have the capacity to prosecute officers at 

the moment.  

Whatever the reasons for the lack of prosecutions, the regulatory structure 

surrounding the due diligence duties of officers needs to be revisited.39 The 

application of the coherence theory would indicate that there should be 

 
31 At 47. Emphasis in original text.  
32 WorkSafe New Zealand Enforcement Policy (April 2016), at [2.4]. SafeWork Australia 
National Compliance and Enforcement Policy (September 2011), at 6. WorkSafe New 
Zealand Enforcement Policy April 2016), at 6. See also Steve Tombs and David Whyte 
(2013) 7 “Transcending the Deregulation Debate? Regulation, Risk and the Health and 
Safety Law in the UK” Regulation and Governance 61, at 66. The authors argue that OHS 
regulators have adopted responsive regulation. 
33 Tombs and Whyte, n 23 above, at 47, 62.  
34 At 62. 
35 See generally Kit Carson and Richard Johnstone “The Dupes of Hazard: Occupational 
Health and Safety and the Victorian Sanctions Debate” (1990) 16 (3) Australian and New 
Zealand Journal of Sociology 126. Another hypothesis that needs to be tested. 
36 At 134. 
37 Christine Parker “The ‘Compliance’ Trap: The Moral Message in Responsive Regulatory 
Enforcement Law” (2006) 52 Law and Society Review 591, at 606. 
38 At 591.  
39 See Chapter 8 of this thesis. 
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prosecutions against officers under the centred model, and the fact that this 

is not happening may be indicative of problems in the regulatory structure.  

The Decentred Model 
The current regulatory model governing WHS in New Zealand is more 

closely aligned with what Sheehy and Feaver describe as a decentred 

model.40 Decentring usually refers to the normative assertation that 

governments should not have a monopoly on regulation.41 The term also 

refers to the positive assertion that governments do not, in practice, have a 

monopoly on regulation, as “large organizations, collective associations, 

technical committees [and] professions” sometimes regulate themselves 

without any form of government intervention.42  

Decentring regulation also involves the admission that governments are not 

omnipotent and more often than not are acted upon rather than being actors 

in their own right.43 Decentring also refers to the removal of the government 

from the “conceptual centre of society”, or the “de-apexing” of the 

government from the hierarchy.44  

Julia Black proposes that the trend towards decentred regulation is the result 

of several factors and/or assumptions:45 

1. Complexity that results from the interaction of actors and from factors 

both known and unknown. 

2. The fact that the regulatee may have more knowledge about their 

industry than the regulator, but also that a single actor cannot have all 

the knowledge needed to solve a complex problem and that each 

institution has its own views of the problem. 

3. The exercise of power and control does not rest solely with the 

regulator but is distributed among various actors. 

4. Social actors are autonomous and will continue to follow the rules 

even in the absence of regulatory intervention. 

 
40 Feaver and Sheehy, n 1 above, 969. 
41 Julia Black “Decentering Regulation: Understanding the Role of Regulation and Self-
Regulation in a ‘Post-Regulatory’ World” (2001) 54 Current Legal Problems 103. 
42 At 103.  
43 At 104.  
44 At 104. 
45 At 106-110.  
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5. Each actor is limited in their actions by their own knowledge and by 

the actions of other actors. 

6. Interactions between social actors and the government are both 

complex and interdependent and all these variable add up to 

“obscure” rather than “illuminate” public policy.46 Unintended, but 

not necessarily adverse consequences can result, and a possible way 

to mitigate unintended consequences is to use a mix of instruments.47 

The design of the regulation also depends on context.48 

7. The fact that regulation can happen without “formal authority”. The 

interaction between various actors leads to the regulation of the 

various actors’ actions, and the public/private distinction can become 

blurred. 

Several of these factors are present in the regulation of WHS. Complexity is 

present in many workplaces, and the way people and events interact with 

each other can often produce unexpected results that culminate in an 

accident.49  

The fact that the regulatee has more knowledge of their business than the 

regulator has been one of the keystones of the modern WHS legislation.50 

Indeed, one of the working assumptions under the current responsive 

regulation (described below) is that regulators will at first work cooperatively 

with regulatees to develop compliance mechanisms.51 Regulatees have the 

ability to decide how to comply with the legislation and how to implement 

approved codes of practice or develop their own methods of complying.52 

The assumption that most businesses want to comply and will do so even 

without regulatory intervention is contentious. Some academics believe duty-

 
46 At 113. 
47 At 113. 
48 At 113. 
49 See generally Erik Hollnagel “Safety-I and Safety-II: The Past and Future of Safety 
Management” (CRC Press, Florida, United States, 2014); James Reason Managing the Risks 
of Organizational Accidents (2016 Taylor and Francis, UK and USA).  
50 Robens Report, n 24 above, at [79]. 
51 See section 7.2.1.2.  
52 For example, New Zealand Electrical Code of Practice for Electrical Safe Distances 
(NZECP 34: 2001); New Zealand Electrical Code of Practice for Harmonic Levels (NZECP 
36: 1993). 
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holders will maximise their profits and prefer to not implement safety 

procedures if it is cheaper than doing so.53 Other academics believe that duty-

holders will choose compliance over non-compliance because of the inherent 

willingness to be on the right side of the law.54 

Moreover, each actor is limited in their locus of control, especially workers 

who often do not have a say in how resources are distributed.55 Workers are 

also constrained in how well they can perform by how much training they 

get and the level of support provided by management.56 

Various actors can act on the government in a way that muddles policy-

making. An example of this occurring is the lobbying against increased 

workers’ right to representation described in Chapter 4. The extent to which 

lobbying has played a role in WorkSafe’s decision to not prosecute officers 

remains unknown (and this lobbying can perhaps be added to the list of 

possible reasons why there have been no prosecutions against officers in New 

Zealand so far).  

The current situation in New Zealand is that enforcement powers rest with 

WorkSafe, which has substantial powers.57  Organisations are also called 

upon to manage their own risks. WorkSafe’s enforcement policy states that 

they will engage with regulatees so that they can “best identify and manage 

risks”.58 WorkSafe is able to issue guidance on how officers should discharge 

their duties.59 While inspectors can perform administrative and enforcement 

functions,60 currently there are not enough inspections occurring61 for 

inspectors to develop a relationship with officers to significantly improve 

WHS.  

 
53 See Robert A. Kagan, Neil Gunningham and Dorothy Thornton “Fear, Duty, and 
Regulatory Compliance: Lessons from Three Research Projects” in Vibeke Nielsen and 
Christine Parker (eds) Explaining Compliance  (Edward Elgar Publishing Ltd, UK and USA, 
2011) 37,at 40. 
54 At 41. 
55 See Chapter 5, section 5.3.1 of this thesis. 
56 See Chapter 4, section 4.4 of this thesis. 
57 See WorkSafe New Zealand Act 2013.  
58 WorkSafe Enforcement: Regulatory Function Policy (2017), at 4.  
59 WorkSafe New Zealand Enforcement Policy (April 2016), at [2.4]. SafeWork Australia 
National Compliance and Enforcement Policy (September 2011), at 6. 
60 See HASWA, subpart 10. 
61 See Chapters 4 and 7. 
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How much informal regulation of WHS (such as conversations with other 

officers, and seminars) occurs in New Zealand is also unknown, but this 

author is of the view that informal methods of regulation can be formalised 

and then leveraged upon to improve compliance.62 

Responsive Regulation  
Responsive regulation attempts to reach a compromise between deregulation 

and state intervention.63 The premise appears to be simple: the regulator 

rewards those who self-regulate properly by not intervening64 and intervenes 

when self-regulation fails by deploying the “big guns”.65  

The theory underlying responsive regulation posits that when WHS actors 

act as good citizens who obey the law, the regulator works co-operatively 

with the duty-holder to obtain compliance by providing advice and 

encouragement.66 The regulator is in compliance mode. At other times, WHS 

actors may act as economically rational persons who favour their own self-

interest and choose not to obey the strict letter of the law because non-

compliance, even if punished, is cheaper than compliance.67 The regulator 

then enters “deterrence mode”, and wields the threat of possible escalating 

punishments under the law to obtain compliance.68 If the threat does not 

work, then punishment is imposed.69  

Consequently, it appears difficult to classify responsive regulation according 

to Sheehy’s and Feaver’s categories of centred or decentred regulation 

models. This researcher suggests that when the regulator is in deterrence 

mode in the responsive model, that mode may correspond to a centred type 

of regulatory structure proposed by Sheehy and Feaver. When the regulator 

 
62 See Chapter 8 of this thesis. 
63 Ian Ayres and John Braithwaite Responsive Regulation: Transcending the Deregulation 
Debate (Oxford University Press, United Kingdom, 1992) at 3. For a further discussion on 
the compromise between state regulation and de-regulation, see Christine Parker “Twenty 
Year of Responsive Regulation: An Appreciation and Appraisal” (2013)  7 Centre for 
Regulatory Studies and Law Faculty 2, at 2-3. 
64 See section 7.2.1.3 below. 
65 Ayres and Braithwaite, n 63 above, at 4. 
66 At 35. 
67 At 36. 
68 At 38. 
69 At 38.  



Chapter 7 

 222 

is in compliance mode, that mode may correspond to a decentred regulatory 

structure.  

Thus, in theory at least, an officer who is compliant would get advice and 

support from the regulator, and an officer who persistently fails to exercise 

due diligence would face a sanction whose severity would depend on how 

persistent and/or egregious the officer’s breaches were. The main problem in 

New Zealand, however, is that there appears to have been no enforcement 

actions taken against officers yet, although there is some evidence of officers 

changing their behaviour to comply with their due diligence duties.70 

Under the responsive regulation theory, the compliance and enforcement 

mechanisms can be illustrated diagrammatically using an “enforcement 

pyramid” (see Figure 7.1 below).71 The pyramid represents the “inter-

personal relationships” of all the actors involved and is thus very appealing 

to researchers and regulatory practitioners alike.72  

The base of the pyramid is the widest part where most of the enforcement 

activity takes place and where the regulator encourages voluntary 

compliance by the duty-holder. The regulator appeals to the duty-holder’s 

innate sense of wanting to “do the right thing” and to obey the law.73  

If the WHS actor does not comply when the regulator “plays nice”, the 

regulator will then start using more deterrence-based techniques to obtain 

compliance and escalate up the enforcement pyramid, and gradually start 

using more punitive sanctions.74  

 

 

 

 

 
70 See for example Department of Corrections (NZ) Annual Report (1 July 2018 – 30 June 
2019), at 24. The Department of Corrections won the Best Board-Level Engagement Award 
at the Annual Safeguard Health and Safety Awards. 
71 At 35. See also Peter Mascini “Why Was the Enforcement Pyramid so Influential? And 
what Was the Price Paid?” (2013)  7 Regulation and Governance 48. 
72 Parker, n 63 above, at 4. 
73 Ayres at Braithwaite, n 63 above, at 24. 
74 At 36.  
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Figure 7.1 Reproduction of the Ayers’ and Braithwaite’s Enforcement Pyramid75 

 

In addition, responsive regulation may not reconcilable with Sheehy’s and 

Feaver’s theory, as there would be milder forms of compliance enforcement 

at the bottom of the pyramid (or a decentred approach), and then the response 

could escalate or move to punishment directly when there is an accident (or 

a centred approach). One could perhaps say that the regulation is centred 

following an accident when the regulator is in deterrence mode, and 

decentred when the regulator is in compliance mode. 

Escalating up the pyramid, officers could be issued with warnings such as 

provisional improvement notices.76 The imposition of a civil penalty does not 

give individuals the right to sue the officer, rather it is the imposition of a 

penalty on a civil balance of probabilities with there being no need to prove 

intention or recklessness.  

 
75 At 36. 
76 HASWA, ss 136-140. 
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Civil pecuniary penalties are usually imposed to regulate commercial 

wrongdoing.77 They aim to deter without having the stigma of a criminal 

offence attached to it.78 The imposition of civil penalties on officers may, 

however, come with a certain stigma attached to the officer’s professional 

reputation.79  

One possible downside of imposing civil penalties is the power imbalance 

between the state and the individual. Given that these penalties are imposed 

and enforced by the state to further a public good, regulatees face the full 

force of the state enforcement machinery without the safeguards that 

accompany judicial criminal processes.80  

No civil penalties are being considered for the regulation of the due diligence 

duties in the HASWA at the moment. While civil penalties would add another 

layer of accountability on officers, the implementation of such a regime 

would add yet another layer of regulation whose purpose is already served 

by the criminal offences of the HASWA.81 

Moving up the pyramid, the imposition of criminal penalties under the 

HASWA come next.82 The ultimate step in the pyramid is complete 

incapacitation. For a professional, the revocation of their licence is akin to 

capital punishment, resulting in the full incapacitation of the regulatee.83  

Criticisms of Responsive Regulation  
Robert Baldwin and Julia Black have summarised the main criticisms usually 

levelled against responsive regulation.84 The first is that step-by-step 

escalation may not be possible after a catastrophic event. The regulator would 

then have to immediately deploy the ‘big guns’.85 Another challenge is de-

 
77 New Zealand Law Commission Pecuniary Penalties: Guidance for Legislative Design (10 
August 2014), at 3.1. See also, for example, the Commerce Act 1986, s 83, which imposes 
pecuniary penalties on a person who acquires a business thereby creating a monopoly.  
78 At 4.7-4.9. 
79 At 4.24-4.25. see Chapter 8 for shaming of white-collar workers. 
80At 4.11-4.12. 
81 See Chapter 3 of this thesis, at section 3.7. 
82 HASWA, ss 47-49. See Chapter 6 of this thesis, section 6.2 for a detailed analysis of these 
offences. 
83 See section 7.2.2 below. 
84 Robert Baldwin and Julia Black “Really Responsive Regulation” (2008) 71(1) The 
Modern Law Review 59, at 62-64.  
85 At 62.  
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escalation after a tough regulator response. The relationship may have soured 

when the regulator had to previously escalate their response.86 Yet another 

issue is having the overarching threat of punishment standing in the way of 

voluntary compliance.87  

There is some doubt that the crux of responsive regulation, the ability to 

escalate in a “tit for tat” manner, actually occurs in practice.88 The limited 

number of interactions between the regulatee and the regulator also reduces 

the efficacy of the pyramid approach.89 The regulator is constrained by its 

own “resources, tools, cultures and practices” and the “institutional 

environment”.90  

Moreover, the ‘tit for tat’ escalation envisaged by Ayres and Braithwaite is 

complicated by the fact that regulatee’s behaviour is driven by factors other 

than the regulator’s actions.91 The dominant culture within the sector and 

competitive forces appear to also influence the regulatee’s behaviour than 

intervention by the regulator.92  Moreover, some organisations may be 

motivated more by market forces than by regulatory pressure and thus may 

not alter their behaviour when pressured by a regulator.93 

The culture of the regulatory body is also important. A study by Jenny Job 

and David Honaker found that staff at the Australian Tax Office needed 

ongoing coaching to implement the responsive regulation method 

appropriately.94 Staff found it hard to switch from compliance to enforcement 

mode under the responsive regulation model, and to shift from the previous 

regulatory methods of enforcing the rules through audits to the current 

 
86 At 63. However, this a weakness acknowledged by Ayres and Braithwaite. 
87 See Chapter 8 for incentives on changing attitudes, although it appears impossible to get 
rid of the threat of punishment completely. 
88 Vibeke L. Nielsen and Christine Parker “Testing Responsive Regulation in Regulatory 
Enforcement” (2009) 3 Regulation and Governance 376. 
89 Baldwin and Black, n 84 above, at 64. 
90 At 64. 
91 At 63. 
92 At 63. 
93 At 63. 
94 Jenny Job and David Honaker ”Short-term Experience with Responsive Regulation in the 
Australian Taxation Office” in Braithwaite V (ed) Taxing Democracy: Understanding Tax 
Avoidance and Evasion (2003, Ashgate Publishing Company, Aldershot, Australia) 111, at 
118-125. The authors interviewed 46 officers from 22 branches of the Australian Tax Office 
(December 1998-July 1999) on their experiences of responsive regulation at the point when 
there was a shift towards more customer service while maintaining compliance. 
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method of escalating their response.95 Therefore the regulator must first take 

care of setting the right tone within their own organisation. 

In addition, it appears that the personality of the inspector can influence the 

decision to escalate. Peter Mascini and Eelco Van Wijk found that the 

response to non-compliance can vary among inspectors and this effect is 

compounded by the fact that various inspectors could be visiting the same 

workplace at different points in time.96 Even if the same inspector were to 

visit a workplace, the number of interactions may not be sufficient to build a 

strong relationship that allows for smooth escalation and de-escalation.97 

Unintended consequences of punitive behaviour by inspectors could often 

result when they could not communicate their intentions to continue 

engaging positively.98 Regulatees tended to focus more on negative 

signalling from the inspector and were quick to forget previous positive 

interactions.99 Such unintended consequences include complaints about the 

inspector’s behaviour, such as complaining under official channels or 

becoming defensive.100 A lack of trust in the regulator could also follow.101 

The fear of political backlash and a lack of support from the judiciary or the 

community may also mean the regulator may be reluctant to escalate beyond 

compliance.102  

Robert Baldwin and Julia Black also argue that “resource constraints, 

conflicting institutional pressures, unclear objectives, changes in regulatory 

environment… and… enforcement strategies” all have an influence of the 

 
95 At 121. 
96 Peter Mascini and Eelco Van Wijk “Responsive Regulation at the Dutch Food and 
Consumer Product Safety Authority: An Empirical Assessment of the Assumptions 
Underlying the Theory” (2009) 3 Regulation and Governance 27, at 30, 34-35. (The authors 
carried out an empirical study inspections of small food businesses in the Netherlands. 
Studying smaller businesses could help uncover the effects of inspections more easily. The 
inspectors deployed a range of measures from warnings to imposing fines to business 
closures. Data from February 2007-July 2008 were collected from five districts and duality 
observations of inspectors were made. The authors accompanied each inspector for two days 
(day and evening shifts for each). The number of inspectors or site visits were not stated but 
the results were presented in tables with sample sizes varying from 100 to 234. At 31-35.) 
97 Baldwin and Black, n 84 above, at 63.  
98 Mascini and Van Wijk, n 96 above, at 30, 39-41. 
99 At 40.  
100 At 40. 
101 See generally Fiona Haines Corporate Regulation: Beyond “Punish or Persuade” 
(Clarendon Press, Oxford, 1997). 
102 Baldwin and Black, n 84 above, at 64. 
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effectiveness of a regulator.103 To overcome these problems, the authors 

argue that regulators should be responsive to their own “operative and 

cognitive frameworks”,104 and to the environment in which they operate. The 

authors explain that regulators could apply institutional theory to determine 

their own culture and how they interact with regulatees.105 The authors 

advocate that regulators should also monitor their performance, including 

uncovering what activities detract from the regulator achieving its own 

objectives and then acting to re-calibrate its activities.106 

Another point brought up by the authors is “coherence of logic matters 

because confusion detracts from effective regulation”.107 “Punitive, 

rehabilitative and restorative regulatory logics” cannot be combined without 

leading to tensions that then lead to a break-down in relationships between 

regulator and regulatee, and between various regulators.108 The application 

of coherence theory in this thesis may help overcome these inconsistencies, 

as the aim of the theory is also to avoid illogical combinations of regulatory 

instruments.109 

The increased use of responsive regulation (and its variants) by the state has 

also been viewed as being in line with an increase in neo-liberalisation,110 

and thus with an increased ‘decentring’ of the state. That is not to say that 

responsive regulation should be abandoned, but rather that the trend towards 

neo-liberalism in the regulation of WHS should be resisted. The tendency of 

the state to withdraw by having less regulatory enforcement contributes to 

the neo-liberalist trend.111 Weak unions also contribute to this trend.112   

 
103 At 61. 
104 At 69-71. The authors explain that regulators could apply institutional theory to determine 
their own culture and how they interact with regulatees.  
105 At 69-71.  
106 Baldwin and Black, n 84 above, at 64, 72. The authors set out a diagnostic tool to help 
regulators become “really responsive regulators”, at 78-79. 
107 At 71. 
108 At 71. Neil Gunningham and Darren Sinclair developed a “smart regulation” technique 
which requires regulators to examine the logic and compatibility of the instruments they 
deploy. See generally Neil Gunningham and Darren Sinclair “Designing Environmental 
Policy” in Smart Regulation: Designing Environmental Policy (Clarendon Press Oxford, 
United Kingdom, 1998). 
109 Sheehy and Feaver, n 1 above, at 397. 
110 Tombs and Whyte, n 23 above, at 47-50. 
111 At 50.  
112 At 50. 
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Risk-Based Model  
The trend towards risk-based regulation can perhaps be attributed to Ayres 

and Braithwaite when they suggested that “a fundamental principle for the 

allocation of scarce regulatory resources ought to be… directed away from 

companies with demonstrably effective self-regulatory systems and 

concentrated on companies that play fast and loose”. 113 That is not to say that 

risk-based regulation and responsive regulation are the same, but that there 

are “logical compatibilities” between the two.114  

Risk-based regulation can refer to a broad range of approaches.115 At the very 

least, it can refer to the “use of technical risk-based tools, emerging out of 

economics (cost-benefit approaches), and science (risk assessment 

techniques)”.116 

 Lizz Bluff and Richard Johnstone argue that approved codes of practice117 

are a “modified version of risk management principles [that is] applied more 

widely in business”.118 Both the reasonably practicable test and risk 

management strategies require the duty-holder to weigh up risks against the 

possible control measures of “elimination, redesign, substitution, and 

isolation” by giving preference to “engineering means” over administrative 

protocols.119 

The method of weighing risk against costs also aligns with the current 

“reasonably practicable test” in the HASWA.120 Bridget Hutter describes this 

as an “ideal” type where “risk is analysed, controlled, communicated and 

monitored”.121 It is also a model based on certain industries methodologies 

(for example, chemicals manufacturing).122 Thus risk-based tools may appeal 

 
113 Ayres and Braithwaite, n 63 above, at 129. 
114 Tombs and Whyte, n 23 above, at 63. 
115 Bridget M. Hutter “The Attractions of Risk-Based Regulation: Accounting for the 
Emergence of Risk Ideas in Regulation” (March 2005) Economic and Social Research 
Council, London School of Economics, Discussion Paper No 33, at 3. 
116 At 3.  
117 See Chapter 6 of this thesis. 
118 Liz Bluff and Richard Johnstone “The Relationship Between ‘Reasonably Practicable’ 
and Risk Management Regulation” (Sept 2004, Working Paper 27) National Research 
Centre for OHS, Australia, at 4.  
119 At 4. 
120 See Chapter 3 of this thesis. 
121 Hutter, n 115 above, at 2. 
122 At 2. 
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to businesses as they appear to be an efficient and scientific way to allocate 

resources.123 

However, as Black explains, using the risk measurement as a yardstick in all 

cases, but as applied to specific industries, can lead to practical problems.124 

The application of the risk calculus can result in Type-I errors (a false 

negative, that is something is deemed to be risky when it is not) or Type-II 

errors (a false positive, that is assuming something is not risky when it is).125 

The former would favour workers, the latter would favour employers and the 

owners of capital.126  

There are other downsides to risk-based regulation. Julia Black argues that 

the shift to risk-based regulation translates to how regulators and other 

agencies may focus their resources and which types of failures are 

tolerable.127 Risk-based regulation requires entities to know where the risks 

are, thereby possibly missing data on emerging trends.128 She also claims that 

the regulator, by defining the risk-based framework, is also defining their 

own parameters for success and thus of accountability and responsibility.129  

Bridget Hutton argues that, given a lack of hard evidence on the regulatory 

framework used by the regulator, one can examine the language regulators 

use “to frame their activities in terms of risk”.130 WorkSafe states in its 

Regulatory Function Policy that it will target its regulatory activity “through 

intelligence-led analysis of risk of serious harm and/or fatalities”.131 They 

also state working with high-risk sectors as a matter of priority.132  

Indeed, WorkSafe bases part of its success on the number of fatalities and 

non-fatal work-related accidents (presumably an indirect measure of the risk 

of dying or of being injured at work).133 While hiding fatalities at work may 

 
123 At 2-3. 
124 Julia Black “The Emergence of Risk-Based Regulation and the New Public Risk 
Management in the United Kingdom” (2005) Public Law 510, at 517. 
125 At 517. 
126 At 517-518. 
127 At 511. 
128 At 511. 
129 At 512, 518-519. 
130 Hutter, n 115 above, at 4.  
131 WorkSafe, n 58 above, at 5. 
132 At 35-36. 
133 At 19. 
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be hard, it is possible that work-related injuries are under-reported.134 

Moreover, focussing on these figures may not give us a true picture of the 

state of WHS culture in New Zealand.135 Baldwin and Black explain that the 

reliance on risk-based decision-making processes can lead to regulators 

becoming opaque, as they can bury these processes in bureaucracy.136 

Such targeted responsive inspections have been criticised as being a dilution 

of a purely responsive regulation regime, bringing the level of inspections to 

a low level never envisaged by Ayres and Braithwaite.137 Steve Tombs and 

David Whyte opine that justifying lower, but targeted, inspection rates under 

the guise of responsive risk-based regulation is a way of deregulating WHS.138 

The authors also showed that deregulation leads to increased workplace 

accidents and illnesses.139  

Also, risk-based regulation can easily become static, in that it assumes that 

the probability of an adverse event occurring is almost always the same.140 

This assumption is of course untrue, as there are too many confounding 

factors that can contribute to the determination of risk.  

 
134 See for example Glenn Pransky et al “Under-Reporting of Work-Related Disorders in the 
Workplace: A Case Study and Review of the Literature” (1999) 42(1) Ergonomics 171. 
Workers disclosed they were not reporting workplace injuries due to fear of reprisals, beliefs 
that pain was part of work, management unresponsiveness to complaints, and fear of job loss 
or demotion. Alan Hall “Trust, Uncertainty and the Reporting of Workplace Hazards and 
Injuries” (2016) 18(7-8) Health, Risk and Society 427. Temporary workers are more likely 
to be fearful of reporting workplace injuries. Price V. Fishback and Shawn Everett Kantor 
“The Adoption of Workers’ Compensation in the United Sates, 1900-1930” (1998) 41 
Journal of Law and Economics 305, at fn 23-24. Death rates have been described as a 
measure “with the fewest reporting error[s]”. James R. Chelius  “Liability for Industrial 
Accidents: A Comparison of Negligence and Strict Liability Systems” (1976) 5 Journal of 
Legal Studies 293, at 301-306. Death rates were used as the most accurate measure of the 
effect of employer liability laws. 
135 Safety culture is usually measured through organisational surveys. See for example A.I. 
Glendon and N.A. Stanton “Perspectives on Safety Culture” (2000) 34 Safety Science193. 
136 Baldwin and Black n 84 above, at 67. 
137 Tombs and Whyte, n 23 above, at 66. 
138 At 66. 
139 At 61. As the number of inspections fell in the UK over a period of 10 years, the number 
of serious accidents investigated and prosecuted fell, as did the number of prohibition and 
improvement notices issued. 
140 Black, n 124 above, at 519. 
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Julia Black and Robert Baldwin argue that a ‘really responsive’ approach can 

improve the outcomes for risk-based regulation.141 Their suggested approach 

is to:142  

1. Detect the undesired or non-compliant behaviour; 

2. Respond to that behaviour with tailor-made tools and strategies; 

3. Enforce the latter two on the ground; 

4. Assess their success or failure; 

5. Modify the approaches accordingly. 

They cite a lack of data as a potential problem for spotting risks143 WorkSafe 

reported that it has a system in place to spot emerging risks,144 without 

specifying what the system is. This thesis suggests that emerging risk may be 

tackled using safety-II techniques described below. The data on emerging 

risks could then be used by WorkSafe to formulate new compliance 

measures, assuming that regulatees are forthcoming with the information.145 

Safety-II  
In a nutshell, Safety-I is the more traditional view of safety, where hazards 

and risks are first identified and workers follow set processes to prevent 

accidents.146 A review by Ondrej Bastan et al explains that the current 

methods of managing risk involve identifying weaknesses in the system and 

to then work to “resist those threats” by implementing processes against 

those weaknesses.147 Such traditional scientific methods148 tend to view the 

 
141 Baldwin and Black, n 84 above,  at 183. 
142 At 183. Their suggestions are meant to apply to various types of risk: health and safety, 
financial, political, etc. At 184. Their suggestions are geared towards the regulator. The 
discussion of Safety-II below allows an organisation to capture changes in an organisation 
that can lead to accidents. 
143 At 184-185. 
144 WorkSafe, n 58 above, at 36. 
145 A non-punitive approach to regulating Safety-II is suggested below which may increase 
the regulatee’s willingness to cooperate with WorkSafe.  
146 Hollnagel, n 49 above, at 42. 
147 See Ondrej Bastan, Tomas Benesl and Petr Fielder “Resiliency, the Path to Safety-II” 
IFAC (2018) 51 Papers Online 468.  
148 There are literally hundreds of articles published on risk management. See for example, 
Gavern Lintern “Jens Rasmussen’s Risk Management Framework” (2020) 21(1) Theoretical 
Issues in Ergonomics 56.  
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causes of accidents as being linear and often the consequence of workers not 

following the process.149  

Safety-I techniques such as root cause analysis (RCA) can usually reveal 

what went wrong.150 While RCA is useful to reveal stress points where 

systems are likely to fail and then to implement fail-safes, the processes that 

are then implemented may be rigid and not amenable to the variations in work 

conditions that do occur.151 Even the more recent attempts at capturing 

complexities in industrial processes have put human error at the central cause 

of accidents occurring.152 In contrast, the philosophy of Safety-II accepts that 

workers do make ‘sensible’ changes to accepted work protocols in order to 

get the job done.153  

Safety-II principles would view the same deviations as attempts by the 

workforce to adjust to variations in their workplace which were not 

anticipated by checklists or safety protocols.154 For example, an empirical 

study carried out with 24 participants in community pharmacies indicates that 

pharmacists do violate standardised procedures.155 Such violations can 

endanger patient safety and, under a Safety-I philosophy, safety practitioners 

would view these as unacceptable deviations from standardised 

procedures.156 However, the study showed that deviations from standard 

practice do occur regularly and workers usually had a good reason to deviate.  

 
149 Ibid. 
150 See for example, Mary Patterson and Ellen S. Deutsch “Safety-I and Safety-II and 
Resilience Engineering” (2015) 45 Current Problems Pediatric Adolescent Health Care 382. 
151 At 382. 
152 F. Brocal et al “Emerging Risk Management in Industry 4.0: An Approach to Improve 
Organization and Human Performance in the Complex Systems” (2019) Complexity 1, at 2. 
153 At 149.  
154 A parallel can be drawn with Baldwin and Black’s ‘really responsive’ regulatory 
strategies where regulators must analyse their performance and act to correct their actions 
when they misalign with intended objectives. Safety-II allows organisations to monitor their 
safety actions and act to correct them when the organisation ‘drifts’ and loses control of 
safety processes because they did not pay attention to changes in the environment.  
155 See Christian E.L. Jones, Denham L. Phipps and Darren M. Ashcroft “Understanding 
Procedural Violations using Safety-I and Safety-II: The Case of Community Pharmacies” 
(2018) 105 Safety Science 114, at 119.  
156 Ibid. Participants took part in semi-structured interviews based on the ‘critical incident’ 
technique, at 415. Participants were asked, prior to the interview, to identify violations to 
procedures which were then explored in full during the interview. Questions were asked to 
find out why the workers decided to violate the procedures and the advantages and 
disadvantages of doing so. 
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Variations in the study were categorised as ‘routine’ (shortcuts taken on a 

regular basis), ‘optimising’ (changes made to the workflow to improve its 

efficiency), ‘situational’ (provoked by organisational failure), or 

‘exceptional’ (in an abnormal emergency).157 Workers viewed violations as 

being right in the sense that management supported them and efficiency was 

improved, and wrong in the sense the patient safety could be compromised 

in certain situations.158  

In making changes to safety protocols workers may, for example, ignore 

checklists, or worse, assume that all the critical steps are found in the 

checklist when in fact the checklist may be lacking.159 Using Safety-I 

processes, were an accident to occur, it would be blamed on the worker not 

following the procedure. However, not accounting for sensible changes that 

workers would inevitably make may lead to a misunderstanding of how the 

safety system works. Safety-II provides a method for capturing these 

variations (described below). 

Another problem with Safety-I, as James Reason puts it160 is that “[i]f people 

see nothing, they presume nothing is happening, and that nothing will 

continue to happen if they continue to act as before. But this is misleading 

because it takes of number of dynamic inputs to create stable outcomes”.161 

He further adds the absence of frequent bad events leads to complacency. 

However, in order to ensure good safety outcomes, Reason argues that 

organisations should strive for an ‘informed culture’ where “safety 

information system that collects, analyses and disseminates information from 

incidents and near misses”.162 Safety-II accepts that the causes of accidents 

are non-linear and not easily traceable to a series of failures.163 

 
157 At 116, 117. 
158 At 117. The study did not go on to apply the resilience potentials as suggested by 
Hollnagel.  
159 Patterson and Deutsch, n 150 above, at 382. 
160 Although Reason does not technically refer to traditional safety management as ‘Safety-
I’. 
161 James Reason “Achieving a Safe Culture: Theory and Practice” (1998) 12(3) Work and 
Stress 293, at 294. 
162 At 294. 
163 At 128-134. 
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The Safety-II philosophy accepts that things tend to “go well” for the same 

reasons that they “go wrong”, and accidents occur due to unexpected 

combinations of otherwise normal events.164 Focussing on what ‘goes wrong’ 

may in fact, only capture a minority of events.165 The subsequent focus on 

mistakes veils all the events when there were deviations from set work 

processes but things ‘went right’ anyway.166 Thus resources need to be spent 

on understanding why things go right and managers need to spend time to 

ensure workers know how to adjust sensibly to variations in the work 

system.167  

Safety-I practitioners would view deviations from set procedures as an 

expansion of safety boundaries which then lead to new ‘normal’ ways of 

doing things.168 Thus detailed procedures are put in place to “minimise 

opportunities for human error by limiting the freedom of choice in 

responding to a given situation”.169 

Conversely, a Safety-II practitioner would view the same violations as 

attempts to manage the complexities arising out their work.170  For example, 

standardised procedures in a healthcare setting may not account for 

complexities such as variation in work conditions and patients, diversity, a 

limit to resources, specialisation of skills, and ad hoc teams.171 Variations in 

work processes can thus lead to improved safety as workers adjust to making 

things work given the situation they are in.172 Most of the time, the variations 

done by workers will result in “things going right”.173 

Since Safety-II views safety as “things going right” and tries to understand 

the conditions under which work can be carried out successfully in order to 

be able to react to avoid an accident when things do “go wrong”.174 Processes 

 
164 At 149. 
165 Patterson and Deutsch, n 150 above, at 383. 
166 At 382. 
167 At 149-150.  
168 Jones et al, n 155 above. 
169 At 114. 
170 At 115. 
171 At 115.  
172 At 115. 
173 At 115.  
174 Hollnagel Safety-II in Practice: Developing the Resilience Potentials (Routledge, Oxford, 
New York, 2018),  at 134-142. 
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can and should be adapted to the situation and changed as the situation 

changes.175  

In complex workplaces, it is becoming increasingly difficult to pinpoint the 

particular cause of an accident because of the interconnectedness of “social, 

technical and economic systems” as well as the “uncertainties associated with 

the vulnerabilities of these systems”.176 Extreme events that can affect safety, 

such as climatic conditions (on a farm or a ship at sea for instance), are on 

the rise.177  

The organisation can adapt by managing its “resilience potentials”, that is, its 

ability to:178 

• respond to “regular and irregular changes” in work patterns;  

• monitor and know what it needs to look for; 

• learn the right lessons from past experiences; 

• anticipate, or know what to expect in the future.  
 

To apply the Safety-II technique, each of these potentials needs to be mapped 

out using the Functional Resonance Analysis Method (FRAM).179 Each 

potential is represented diagrammatically by a hexagon, with the tip of each 

hexagon corresponding to six different functions:180 ‘input’, ‘output’, 

‘preconditions’ ,’resource’ ,’control’ and ‘time’.181  

For example, in representing the potential to respond in a factory, the ‘input’ 

would be alarms that may sound and interruptions in work flow.182 The 

‘output’ would the response to the alarms and interruptions.183 The output 

then connects to the input for the ‘monitoring’ potential, which would also 

have an output (including the processes that need to happen to control the 

 
175 At 126-127 
176 See Bastan, Benesl and Fielder, n 147 above.  
177 Ibid. 
178 Hollnagel, n 174 above, at 26-27. FRAM is just one possible method of mapping 
resilience potentials. 
179 At 87. 
180 At 82. 
181 At 82. 
182 At 83.  
183 At 83. 
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output), the time and resources needed and the necessary pre-conditions for 

the monitoring to occur.184 

The rule is that, for each potential, there must be an output to either another 

potential or to an action that needs to be taken,185 and so on until all the 

potentials are mapped out.186 The process needs to be carried out for every 

single activity of the organisation and be constantly updated.187 It is evidently  

not an easy technique to implement.188  

Traditional methods of managing risk are only able to react to specific risks 

(for instance a dyke failure) after events occur.189 A more proactive method 

of dealing with risk in a wider context is needed. One solution is ‘resilient 

engineering’190 which lies at the heart of Safety-II. For example, when a dyke 

fails because of flooding, it is not sufficient to consider only  the structural 

issues with the dyke, but also the location of the dyke and possible future 

climatic events.191 The road infrastructure around the dyke might also have 

to be improved in order to facilitate emergency crews arriving if there is a 

failure.192 The crew also needs to be trained to react appropriately during a 

flood.193 

Safety-I and Safety -II  

The safety-I ‘swiss-cheese model’ predicts that deviations may occur such 

that there are ‘holes’ in the system, which when aligned, cause things to go 

wrong.194 So focussing only on what goes right will not prevent things from 

going wrong, which is why both Safety-I and Safety-II should co-exist in 

practice.195 

 
184 At 83. 
185 At 87. 
186 At 90. 
187 See Bastan, Benesl and Fielder, n 147 above, at 469. 
188 See Jones, et al n 155 above, at 117-118. 
189 See Bastan, Benesl and Fielder, n 147 above. 
190 At 468. 
191 At 470. 
192 At 470.  
193 At 470. 
194 Jones et al, n 155 above, at 114.  
195 At 115. 
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Some deviations in the study by Jones et al, such as immediately dispensing 

end-of-life treatment without proper checks, were done for the well-being of 

the patient.196 Others were done because of time pressure and impatient 

customers queuing up, or being short-staffed. Wrong doses or wrong 

medications were dispensed which could have catastrophic consequences.197 

Thus an ideal situation would be to combine Safety-I and Safety-II.  

Safety-I and Safety-II can and should co-exist with each other.198 Most 

activities in the workplace can be managed using Safety-I processes,199 with 

certain situations requiring a Safety-II approach.200 Traditional risk 

managements techniques can help organisations prevent and/or prepare for 

predictable events.201 Resilience engineering can help organisation recover 

quickly from an adverse event and adapt to new types of risks.202 The 

approaches are complementary.203 

In addition to being resource intensive, resilience engineering principles do 

not ensure that there will be no accidents.204 Rather, failure is considered 

inevitable, but the system can quickly shift its response to prevent a future 

failure.205 The latter types of failures are called ‘unexampled threats’, and 

could be events that are unimaginable until they occur, such as the 9-11 

attacks on the Twin Towers in New York.206 A response is more readily 

developed in a resilient system.  

 

 

 
196 At 117. 
197 At 117. 
198 At Ch 8. For example, having systems in place to avoid a worker falling from a height by 
using a safety harness would be a Safety-I approach. A Safety-II approach would then 
examine the environmental factors that affect the worker’s use of that harness.  
199 Hollnagel, n 174 above, At 148. 
200 Ibid. 
201 See Bastan, Benesl and Fielder, n 147 above, at 469. 
202 At 469. 
203 See for example, Jooyong Park et al “Modelling Safety-II Based on Unexpected Reactor 
Trips” (2018) 115 Annals of Nuclear Energy 115, at 291. The Safety-II technique was used 
to complement Safety-I techniques to help reduce the risk of failure in nuclear power plants. 
204 See Bastan, Benesl and Fielder, n 147 above, at 469. 
205 At 469. 
206 Patterson and. Deutsch n 150 above, at 383. 
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Is it possible to Regulate for Safety-II? 
 

 

 

 

 

 

 

 

 

 

Figure 7.2 Suggested Diagrammatic Representation of Enforcement of WHS duties for 

a PCBU that is using Safety-II as well as Safety-I.  

Even a fully automated factory may benefit from a Safety-II analysis. They 

made need to react to increasingly strong cyclones that destroy infrastructure 

and supply chains. A factory where workers interact with the machinery may 

benefit from a Safety-II analysis, as workers may deviate from procedures to 

get the work done.207  

Not all businesses will be able to implement Safety-II, mostly due to its time-

consuming and resource-intensive nature.208 However, given the growing 

complexities of modern workplaces, and the fact that we may be at the limits 

of what Safety-I can achieve, encouraging the uptake of Safety-II may be 

desirable. 

To encourage the uptake of Safety-II, as well as co-operation with the 

regulator, the latter may decide to take a different approach with the 

regulatees and help them develop their resilience potentials instead of 

 
207 WorkSafe New Zealand v Miller Limited t/a Remarkable Tortillas [2018] NZDC 5948. 
208 See for example Aud Wahl, Trond Kongsvik and Stian Antonsen “Balancing Safety I and 
Safety II : Learning to Manage Performance Variability at Sea Using Simulator-Based 
Training” (2020) 195 Reliability Engineering and System Safety 1. A simulation programme 
had to be developed to both understand the resilience potentials and to train workers. 
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escalating up the pyramid. Negligent acts and serious breaches of course need 

to be punished. The regulator will need to reflect on which type of safety 

principles they are regulating when dealing with the regulatee. This, of 

course, adds another burden on the regulator.209  

Currently, there is nothing in the law prohibiting the use of Safety-II 

principles, but, how might the due diligence duties be interpreted to 

encourage their use? 

The first element of the due diligence duties requires officers to acquire and 

be up to date on WHS matters.210 WHS matters would include knowledge of 

how Safety-II works in practice and how to develop the PCBU’s resilience 

potentials.211 

The second element of the due diligence duties requires officers to 

understand the nature of the PCBU’s operations.212 The traditional view of 

this duty is that officers need to be aware of all the hazards in the PCBU and 

make sure they are managed well.213 Knowing how the business functions is 

still an important task for an officer to perform, as this will form the basis of 

their interactions with workers on the shop floor.214 Hollnagel explains that 

under Safety-I principles, managers tend to devise work processes for how 

they “imagine” workers carry out their tasks, rather than how the work is 

actually done.215 For the manager, clinging on to their idea of how work is 

done may taint their view of what they see on the shop floor, and they may 

miss critical information. To overcome this disconnect, in addition to 

identifying hazards on the shop floor, officers would now need to find out 

how workers adjust their work processes to get the job done and why workers 

may not be following safety protocols.216  

 
209 See Baldwin and Black, n 84 above. 
210 See Part 1: Section 4.1. 
211 Hollnagel, n 174 above, at Ch 5. 
212 See Chapter 6, section 6.5.2.  
213 Ibid. 
214 Hollnagel, n 17 above, at 153. 
215 At 40-41. 
216 At 149. 
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The third element of the due diligence duties requires the officer to ensure 

that the PCBU has, and uses, the appropriate resources and processes.217 

Traditionally, this means that the officer needs to ensure safety protocols are 

in place and are being followed, and that there is a sufficient number of 

trained workers to do the job safely.218 Under Safety-II principles, officers 

will need to ensure that the PCBU has the time and resources it needs to 

develop its resilience potentials.219 The main difficulty an officer may face is 

the fact that, under Safety-II principles, the PCBU needs to monitor “what 

goes right” in order to keep improving.220 “Things going right” means that 

there are no accidents. Under the Safety-I model, no accidents means that the 

PCBU is performing well and nothing further needs to be done,221 but under 

the Safety-II model, no accidents does not mean that things are working 

perfectly and that nothing further needs to be done.222  

Indeed, Safety-II assumes that the same events can lead to things going right 

as well as things going wrong, but the unexpected combination of events can 

lead to an accident.223 The variations in the workplace and the environment 

in which the business operates need constant monitoring,224 and that requires 

constant investment. Thus officers will need to get past the mind-set that the 

number of accidents is the only measure for safety and that no further 

investments are required if there are no accidents. 

The fourth element of the due diligence duties requires officers to have 

processes to receive and consider information about incidents, risks and 

hazards.225 The type of information collected by officers would have to 

change too. Information about risks and hazards only tells part of the story 

of what actually happens in the workplace.226  

 
217 See Chapter 6, section 6.5.3.  
218 Ibid.  
219 Hollnagel, n 174 above, at Ch 5, on how to monitor and improve resilience potentials. 
220 At 149. 
221 At 149-150. 
222 At 149-150. 
223 At 128. 
224 At 131-134. 
225 See Chapter 6, section 6.5.4.  
226 Hollnagel, n 174 above, at 150. 
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Chapter 5 explained the need for officers to create a workplace where 

workers do not fear speaking up. Workers’ ability to explain to officers how 

they adjust their work processes, without fear of reprisal for not following 

protocols to the letter, is critical to the success of Safety-II. Officers need to 

get the information of how work is actually done (as opposed to how they 

imagine it to be) in order to be able to understand the variations in the work 

processes.227  

The fifth element of the due diligence duties requires officer to ensure that 

the PCBU has processes to comply with all of its legal obligations.228 The 

PCBU still has to discharge its legal obligations whether Safety-I or Safety-

II principles are being used. 

The sixth element requires that officers verify that the PCBU is using its 

resources and processes as intended.229 Constant audits are necessary to 

discharge this duty.230 Under Safety-I principles, the audit would look at 

whether protocols are being followed, or there is enough safety equipment. 

Under Safety-II principles, an audit would look at how well the organisation 

is using its resources to manage its resilience potentials and whether there is 

a strain on the resources that means that variations in work processes can no 

longer be monitored. Audits would also need to look at how the nature of the 

work itself changes, and how workers respond to those changes.231 

 The Distributed Model  
The application of coherence theory suggests that WHS is too important a 

social issue to leave solely to non-state actors. However, a certain amount of 

decentralisation is needed to leverage off industry knowledge.232 

To date, WorkSafe has neither prosecuted nor taken enforceable 

undertakings against officers. WorkSafe has instead issued some general 

 
227 At 152. 
228 See Chapter 6, section 6.6.5. 
229 See Chapter 6, section 6.6.5. 
230 Ibid. 
231 Hollnagel, n 174 above, 152-156. 
232 See Chapter 5, section 5.3 of this thesis. 



Chapter 7 

 242 

guidance to explain how officers should comply.233 WorkSafe’s stance thus 

appears to be to let officers self-regulate, with the threat of a possible but 

unlikely prosecution hovering over their heads.  

As tentatively shown in Chapter 5,234 this approach appears to not be working 

to create a shift in officer behaviour in a way that would significantly improve 

WHS culture. An examination of the types of regulation under the distributed 

model points to some possible solutions to enhance the self-regulation of 

officers’ due diligence duties. 

Self- Regulation  
Definition of Self-Regulation  

Self-regulation can have various meanings in different contexts. Black says 

“Whatever ‘self-regulation’ is, it is not state regulation; it must therefore have 

a natural place in the new decentred regulatory world”.235 Self-regulation, in 

its simplest and purest form, refers to individual associations and 

organisations regulating themselves. Neil Gunningham explains that pure 

self-regulation, or a complete absence of the state, and pure state intervention 

rarely exist in the “real world”.236  

Black further distinguishes between self-regulation as the regulation of a 

particular “collective”, and “individualised” regulation as the regulation of a 

particular organisation (or PCBU).237 When Ayers and Braithwaite talk of 

‘enforced self-regulation’,238 it is the regulation of an organisation in 

collaboration with the regulator that they are referring to.239  

Black also refers to “mandated” self-regulation where a group or organisation 

is required by the government to “formulate and enforce norms” within a set 

framework.240 “Sanctioned” self-regulation is where groups formulate their 

 
233 See for example, WorkSafe “WorkSafe Position: Officers’ Due Diligence” (February 
2019). There is some general advice on the website as well. https://worksafe.govt.nz. 
Accessed 1st May 2020. 
234 See Chapter 5, section 5.4.6 of this thesis. 
235 Black, n 41 above, at 113. 
236 Neil Gunningham “Investigation of Industry Self-Regulation in Workplace Health and 
Safety in New Zealand” (June 2011) at 8. 
237 Julia Black “Constitutionalising Self-Regulation” (1996) 59(1) Modern Law Review 24, 
at 27. 
238 See section 7.2 below 
239 Black, n 237 above, at 27. 
240 At 27. 

https://worksafe.govt.nz/
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rules subject to government approval.241 “Coerced” self-regulation is where 

the industry formulates and imposes rules as a result of a direct threat from 

the government to impose statutory regulation otherwise.242 “Voluntary” self-

regulation is where there no active state involvement, but the group decides 

to self-regulate.243 Self-regulation can exist under the responsive regulation 

model, where most of the compliance is at the base of the pyramid is 

voluntary.244 Thus self-regulation has been associated with the threat of 

moving up the enforcement pyramid when there is a lack of compliance.245  

In particular, Black talks about SRAs (self-regulated associations) which 

“combine the governmental function of regulation with the institutional and 

often legal structure and interests of a private body”.246 These SRAs can link 

different parts of society in a “horizontal manner”,247 without the necessarily 

placing the state at the apex of the hierarchy. SRAs can also help develop and 

further public policy.248 These SRA-type of structures could usefully form 

part of the regulatory framework surrounding the due diligence duties.249 

Meta-regulation, co-regulation and enforced co-regulation are all variants of 

self-regulation, and are discussed further below. 

Strengths and Weaknesses of Pure Self-Regulation   

The strengths of self-regulation can be seen as a type of regulation that is 

“responsive, flexible, informed, targeted” and that achieves greater 

compliance.250  Practitioners are deemed to have more knowledge of their 

industry, and thus able to develop more “practicable standards”.251 Self-

regulation may involve “ethical standards of conduct” and thus this type of 

regulation may raise the standards of conduct in the industry.252 

 
241 At 27. 
242 At 27. 
243 Black, n 237 above, at 27. 
244 Ayres and Braithwaite, n 63 above. 
245 Black, n 41 above at 113. 
246 Black, n 237 above at 28. 
247 At 29 
248 At 28. 
249 See Chapter 8 of this thesis. 
250 Black, n 237 above, at 115.  
251 Neil Gunningham “Environment, Self-Regulation, and the Chemical Industry: Assessing 
Responsible Care”(1995) 17 Law and Policy 57, at 58 
252 At 58 
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A possible weakness is that the regulatory community becomes “self-serving 

and self-interested” and that there is a lack of sanctions, and there will always 

be “free-riders”.253 The use of self-regulation can lead to the regulatee 

perception that the government is not taking the problem to be regulated 

seriously.254 Self-regulation has even been described as a “sham” or as a 

“cynical attempt by self-interested parties to give the appearance of 

regulation”.255 

Neil Gunningham suggests that “bitter experience” has shown that industry 

co-regulation is more appropriate than pure self-regulation and suggests co-

regulation may be able to take advantage of the benefits of pure self-

regulation while overcoming its shortcomings.256  

Possible Solutions to the Problems Posed by Self-Regulation  

As it appears that officers have been mostly left to regulate themselves in 

New Zealand, the search for a better solution first points to the regulatory 

solutions that may overcome the problems caused by self-regulation. The 

three possibilities presented here are co-regulation, enforced co-regulation 

and meta-regulation.  

Co-regulation and Enforced Co-Regulation  
Co-regulation is often seen as a sub-set of self-regulation,257 and can be an 

answer to the perceived burdens of imposing detailed government 

regulation.258 Julia Black explains that co-regulation “refers to a degree of 

legislative underpinning of codes or standards” that is the “legislative 

delegation of power to industry to regulate and enforce codes” with the 

“back-stop” of legislation to enforce the codes.259  

Csnik and Mayer have defined ‘co-regulation’ as “situations where the 

regulation required by law is delegated to an industrial – or even self-

 
253 Black, n 237 above, at 115. 
254 Black, n 237 above, at 115. 
255 Gunningham, n 251 above, at 58 
256 Gunningham, n 236 above, at 4.  
257 See Lorant Csnik and Annamaria Mayer (2014) “How to Regulate: The Role of Self-
Regulation and Co-Regulation” Hungarian Yearbook of International Law, 403, at 405. 
Black, “decentring”, at 117. 
258 John Braithwaite “Enforced Self-Regulation: A New Strategy for Corporate Crime 
Control” (1982) 80 Michigan Law Review 1466, at 1471. 
259 Black, n 236 above, at 117. 
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regulated – body. The codes of behaviour are accepted by professionals and 

state regulatory bodies through cooperation”,260 and the rules should at least 

meet statutory minima.261 If the regulatory body does not approve of the 

codes, they may send it back for revision.262 Community groups could be 

invited to comment on the codes and rules.263 The violation of approved rules 

would be punishable by law.264 Codes and rules could thus be developed for 

the regulation of the due diligence duties.265  

Meta-Regulation 
Julia Black notes that risk-based regulation goes “hand in hand” with “meta-

regulation”266 which focusses on an organisation’s “internal controls” as a 

prerequisite for the success of the regulatory regime.267 The problem with 

meta-regulation, as with self-regulation, is that organisations may be too 

focussed on their own objectives to be able to align themselves effectively 

with the regulator’s (and thus the state’s objectives).268 

Meta-regulation has been described as the oversight of the regulatee’s 

‘governance mechanisms’,269 or a “regulation of self-regulation”,270 or the 

process of the state overseeing “self-regulatory” arrangements.271 Meta-

regulation can also be seen as part of the de-regulatory trend, or a search for 

a “regulatory state beyond the state”.272  

Peter Grabosky refers to meta-regulation as a “kind of performance 

monitoring of regulatory institutions”.273 Like pure self-regulation, the 

 
260 Braithwaite n 258 above, at 1471. See also Csnik and Mayer, n 257 above, at 403, at 406. 
261 Braithwaite n 258 above, at 1471. 
262 At 1471. 
263 At 1470-1471. 
264 At1471. 
265 See Chapter 8 of this thesis. 
266 See section 7.2.1.3. 
267 Black, n 237 above, at 117, 511. 
268 At 519.  
269 Colin Scott “Speaking Softly Without Big Stick: Meta-Regulation and Public Sector 
Audit” (2003) Law and Policy 203, at 213 
270 Christine Parker The Open Corporation: Effective Self-Regulation and Democracy (New 
York: Cambridge Univ. Press, 2002), at 245. 
271 At 245. 
272 Cary Coglianese and Evan Mendelson “Meta Regulation and Self-Regulation” in The 
Oxford Handbook of Regulation Balwdin, Cave and Lodge (eds) (Oxford University Press, 
UK, 2010) at 618. 
273 Peter Grabosky “Meta-Regulation” in Peter Drahos (ed) Regulatory Theory: Foundations 
and Applications (, ANU Press, Australia, 2017) at 148. 
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regulatees implement the regulations themselves.274 The regulator harnesses 

the regulatee’s control mechanisms and poses the threat of a punishment or 

the lure of a reward (which can be a lack of intervention by the state).275  

Grabosky further observes that meta-regulation can refer to “activities 

occurring in a wider regulatory space”, involving the state, the private sector 

and public interest groups.276 At one extreme, governments would be 

“passive observers”, and “non-state institutions” would perform most of the 

regulatory functions.277 The other extreme would involve the state being an 

“active director” commanding, by law, private actors to assist in the 

regulatory process.278 For instance, officers’ ability to design their own 

compliance model should, in theory, allow officers to stick to the “spirit” of 

the law, rather than to engage in “box-ticking” exercises.279  

An application of meta-regulation to the due diligence duties could involve 

officers designing a system to regulate their behaviour in keeping with the 

spirit of the law, either within a firm, or across organisations. The behaviour 

of officers could then, for example, be held to account by an independent 

board that would comprise community members (e.g., unions, workers, 

industry experts, consumers).  

Oversight by an independent board may overcome the problem of regulatees 

focussing on their own self-interest, which would eventually lead to 

regulatory failure. For example, Folarin Akinbami argued that the banking 

crisis which occurred in 2007-2009 (the Global Financial Crisis) was partly 

due to the fact that the finance sector was motivated by “greed and self-

interest”, so that it was wrong for the regulator to assume they would behave 

responsibly if given the opportunity, and that some form of regulatory 

oversight should have taken place.280  

 
274 Folarin Akinbami “Is Meta-Regulation All It’s Cracked up to Be? The Case of UK 
Financial Regulation” (2013) 14 Journal of Banking Regulation 16, at 18. 
275 At 18. 
276 Grabosky, n 273 above, at 150. 
277 At 153. 
278 At 152. 
279 Akinbami, n 274 above, at 19.  
280 At 20. 
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That accountability system could, in turn, be approved and overseen by 

WorkSafe. WorkSafe could then opt to punish those officers who break the 

rules by removing the right to self-regulate and/or imposing a fine or other 

penalty, or reward those officers who self-regulate effectively by minimising 

interference and audits.281 

Indeed, diverse groups (markets, the community, the state, associations) 

working together to keep each other in check was also an idea put forward 

by Ayres and Braithwaite.282 The basis upon which the authors advocate 

“transcending” the “regulation versus deregulation” debate is based on 

promoting the participation of community and other interest groups.283 F.C. 

Simon further states that by leveraging on the moral values of the regulated 

community, meta-regulation aims to bring the moral values of the regulated 

community in line with “public interest”.284  

F.C. Simon argues that while ‘meta-regulation’ is usually viewed by policy 

makers as “progressive”, being able to meet the public interest through the 

involvement of stakeholders, those claims may not eventuate in practice.285  

The regulator would thus have to formulate the public interest goal that is 

being sought through the regulation of officers’ duties.286 The main aim, as 

identified in Chapter 5, is to improve WHS culture and to thereby improve 

WHS in general.287 Each PCBU, or group of PCBUs, would then have to 

develop a plan to improve WHS culture.288 WorkSafe would then monitor 

the plans to determine if they were acceptable. 

However, the main problem appears to be the conflict among those 

stakeholders that were meant to make the system work.289 Therefore, a 

successful application of meta-regulation to the due diligence duties would 

 
281 Cary Coglianese and Jennifer Nash “Government Clubs: Theory and Evidence from 
Voluntary Environmental Programs,” in Matthew Potoski and Aseem Prakash (eds.) 
Voluntary Programs: A Club Theory Approach (MIT Press Cambridge, USA, 2009). 
282 Ayres and Braithwaite, n 63 above, at 16.  
283 At 17.  
284 F.C. Simon Meta-Regulation in Practice: Beyond Normative Views of Morality and 
Rationality (Routledge, 2017), at 18. 
285 At 18. 
286 Akinbami, n 274 above, at 18. 
287 See Chapter 5 of this thesis. 
288 Coglianese and Mendelson, n 274 above, at 146–168. 
289 Simon, n 284 above, at 235. 
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depend on whether officers within a particular industry and WorkSafe can 

agree on the normative values that should be upheld. A possible conflict 

could be officers preferring to prioritise efficiency in processes, and 

WorkSafe emphasising that time be spent on proper communication with 

employees and other workers.  

Indeed, the success of meta-regulation appears to depend on the complexity 

of the issue and the “degree of… conflict over values…”290 Moreover, the 

assumption, normally absent in practice, is that the regulator is able to create 

a type of “value consensus” among the members of the regulated community, 

and that regulators and regulatees are ‘rational’.291  In practice, the regulator 

and regulatees usually each form their own sub-unit and construct their own 

separate reality, thus a consensus of values and rational behaviour is hard to 

achieve.292  

Malignant political intentions of stakeholders can corrupt the otherwise well-

intentioned outcome of improving behaviour.293 Thus, in the WHS context, a 

rogue officer or a rogue union representative can easily throw the whole 

regulatory system off kilter.  

The regulator is not exempt from external political influences either.294 

Pressure to act with a “light touch”, either from industry stakeholders or the 

government, can lead to regulatory failure.295  

The other precursor to success would be the willingness of all the relevant 

parties to communicate effectively.296 Communication should occur 

“between the ‘right’ entities about the ‘right’ issues on the ‘right’ terms at 

the ‘right’ times”.297 There appears to be limited opportunity for this type of 

 
290 Neal Woods “The Limitations of Meta-Regulation” (2019) 29(1) Journal of Public 
Administration Research and Theory 152, at 154. 
291 Simon, n 284 above, at 18. 
292 At 18. The use of meta-regulation in the Australian energy market failed to produce any 
behaviour change among energy retailers.  
293 At 22. 
295 At Ch 3. 
295 Akinbami, n 274 above, at 24.  
297 Simon, n 284 above, at 20. 
297 At 20. 
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communication to occur within an organisation,298 let alone among a group 

of organisations.299  

 

 Licences 

When governments move towards more distributed approaches, Sheehy and 

Feaver suggest the use of licences or subsidies as regulatory mechanisms.300 

Governments may delegate authority to private parties to issues licences, 

such as medical licences or a licence to trade in securities.301 The state 

granting a professional body the right to issue licences (e.g., to the Law 

Society) assumes that that the body will self-regulate effectively.  

The revocation of that licence is very much a capital punishment resulting in 

the full incapacitation of the regulatee. Ayres and Braithwaite describe the 

withdrawal of a licence to operate as “capital corporate punishment”.302 The 

revocation of a licence can been placed at the peak of the enforcement 

pyramid in the ‘command and control’ domain, when self-regulation and/or 

compliance efforts have failed.303 These concepts may have some utility in 

the regulation of the due diligence duties. 

While there is currently no licence qualification regime in place for officers, 

there are ‘capital’ punishments that can be imposed on directors. For 

example, in New Zealand, the Companies Act (CA) 1993 disqualifies certain 

persons from being a director.304 For instance, a person who has a ‘banning 

order’ placed on them under the Employment Relations Act (ERA) 2000305 

is disqualified from being a director.306 A banning order may be placed on a 

person by the Employment Court if the person persists in breaching the ERA 

or employment standards.307  

 
298 See Chapter 4 of this thesis. 
299 See Chapter 8 of this thesis for a discussion on how to mitigate the damaging effects of 
conflict. 
300 Feaver and Sheehy, n 1 above, at 970. 
301 Grabowsky, n 273 above, at 152. 
302 Ayres and Braithwaite, n 63 above, at 53. 
303 Judith Healy and John Braithwaite “Designing Safer Health Care Through Responsive 
Regulation” (2006) 184 (10) Medical Journal of Australia S56, at S57. 
304 CA 1993, s 151. 
305 ERA 2000, s 142M. 
306 CA 1993, a 151(2)(eab).  
307 ERA 2000, s 142M(1)(b).  
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A similar type of restriction might be added the HASWA. For instance, an 

officer who is in persistent breach of their due diligence duties may then be 

barred from being an officer. A person who is barred under the HASWA 

could then also be disqualified from becoming a director under the CA 1993. 

However, for this disqualification to be able to operate in practice, WorkSafe 

will have to be consistently engaged with officers in order to be able to 

ascertain persistent breaches for themselves and thus collect evidence. 

WorkSafe may need the ability to obtain evidence in other ways, such as 

through sworn affidavits from colleagues, and to present that evidence to the 

Court.  

7.2.2. The Accountability Component  

According to Sheehy’s and Feaver’s theory, the unchecked use of powers by 

regulators can lead to abuses and tyranny.308 The ‘accountability component’ 

needs to align with the ‘control component’ to achieve the right level of 

accountability.309 

Control Component For the Centred Model 
Sheehy and Feaver suggest political and legal accountability mechanisms for 

a ‘centred’ model.310 The political component is that the government is liable 

to Parliament and the electorate.311 The state, in the authors’ opinion, “should 

bear the brunt of any accountability”.312 

Control Component For the Decentred Model 
Sheehy and Feaver also suggest political and legal accountability 

mechanisms for a ‘decentred’ model, with the difference that the regulator 

should be politically accountable to the government, as well as being held 

accountable by the courts.313 When power is distributed by the state into the 

regulator’s and third parties’ hands, the third party should be held 

 
308 Feaver and Sheehy, n 1 above, at 971. 
309 At 971.  
310 At 972. 
311 At 972. 
312 At 972.  
313 At 972. 
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accountable for the power they exert, otherwise the divestment of power may 

result in a “tyranny”.314 

The HASWA allows a “person affected by [a decision made by WorkSafe]” 

to apply for a review of an inspector’s decision to issue a notice, to extend 

the time of an improvement notice, in relation to a provisional improvement 

notice, or of a decision allowed by the regulations. 315 The decision may be 

to confirm, vary, or set aside the decision, or substitute with another 

decision.316 The applicant must then be made aware of the decision that 

WorkSafe made on the internal review.317  

WorkSafe aims to “demonstrate consistency, accountability and 

transparency” and be able to “withstand scrutiny”.318 The regulator also 

appears to have taken up ‘natural justice’ principles such as quick resolution 

of appeals and having reviewers acting “independently and in good faith and 

for a proper purpose”.319 WorkSafe also aims to keep applicants informed of 

the outcomes of the reviews and provide reasons for decisions.320 WorkSafe 

is in a sense reviewing its own decisions. Only “unreasonable” decisions can 

then be appealed within 14 days to the District Court.321  

The case of Osborne v WorkSafe was appealed all the way to the Supreme 

Court on the grounds that WorkSafe had decided not to prosecute the 

directors of the Pike River Mine, in exchange for payment.322 WorkSafe had 

denied doing this and said it had considered other matters in line with its 

prosecution guidelines (such as the low prospect of success) when it reached 

its decision not to prosecute.323 In the end, the Supreme Court found that 

WorkSafe had acted illegally in dropping the charges against the director in 

exchange for payment.324 Much to its credit, WorkSafe appears to have 

 
314 At 971. 
315 HASWA, s 130. 
316 Section 132 (3).  
317 Section 133. 
318 WorkSafe New Zealand Reviews (October 2016), at 1. 
319 At 2. 
320 At 2. 
321 HASWA, at 135.  
322 Osborne v WorkSafe New Zealand [2017] NZSC 175, at [10], [77]. 
323 At [17]. 
324 At [95], [101], [102]. 
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accepted the Supreme Court’s decision.325 Since then, other judicial review 

challenges to the District Court have been rejected,326 suggesting perhaps 

better decision-making by WorkSafe in its enforcement policy. 

Control Component For the Distributed Model 
Sheehy and Feaver suggest various accountability mechanisms for a 

distributed model.327 These are accountability to “community stakeholders, 

to the regulator and possibly the courts, to the markets or other interest 

groups”.328 

Braithwaite suggests the use of industry inspectors who would perform the 

primary functions of government inspectors, but that “old-style direct 

government monitoring” would still be necessary for organisations that are 

too small to afford their own inspectors.329 While Braithwaite may be right 

on the latter point, WorkSafe would hardly have the resources necessary to 

effectively build ongoing relationships with all small businesses in New 

Zealand.330  

Braithwaite also notes that, while private regulatees may be more capable 

than the government of regulating their own activities, they may not always 

be willing to do so.331 The main reason for this reluctance is cost. If reporting 

the violation saves the company money in the short or long term, they may 

be more willing to report it, but would otherwise prefer to ignore any 

breaches.332  

Braithwaite thus suggests a mandatory reporting regime, with a failure to 

report being a punishable criminal offence.333 Industry inspectors to may 

have a greater ability than state inspectors to “trap suspected wrongdoers”. 

In an enforced co-regulatory model, Braithwaite suggests that regulatees be 

 
325 https://worksafe.govt.nz/about-us/news-and-media/supreme-court-decision/. Accessed 
3rd June 2020. 
326 See for example, Talley’s Group Ltd v WorkSafe New Zealand [2018] New Zealand High 
Court 1565, at [10]. Off Road New Zealand (2015) Ltd v Machinery Inspector [2019] New 
Zeeland High Court 1996, at [73]. 
327 Feaver and Sheehy, n 1 above, at 972. 
328 At 972.  
329 Braithwaite, n 258 above, at 1471. 
330 See Chapter 3 of this thesis. 
331 Braithwaite, n 258 above, at 1469. 
332 At 1469. 
333 At 1470.  

https://worksafe.govt.nz/about-us/news-and-media/supreme-court-decision/
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“required to report to the relevant regulatory agency any management 

overruling of compliance group directives”.334 He suggested that a failure to 

report should be criminally punishable. 

Chapter 4 explained how to contain the powers of RSRs.335 How this network 

may possibly be leveraged to regulate the due diligence duties of officers is 

discussed in further detail in chapter 8. 

Black takes things further and looks at the possibility of judicial reviews for 

SRAs (self-regulated groups). She finds that it may not be appropriate to 

judicially review the powers of an SRA as the latter are not in the public 

sphere.336 Nonetheless, the decisions made by these groups do have a 

significant influence on public well-being and should thus be amenable to 

being reviewed and the groups held to account.337 Thus, Black is of the view 

that SRAs who help implement public policy should also be subject to 

principles of “natural justice, rationality and illegality”, and thus subject to 

judicial review.338  

She then concludes that a modified version of judicial review is appropriate 

given the private/public nature of these SRAs.339 The key, Black argues, is to 

understand SRAs as mediating between different autopoietic systems rather 

than between the state and individuals.340 Thus a different form of judicial 

review may become possible, one that looks at whether the processes of the 

SRA have achieved their aims.341  

Courts would, however, have to gain a knowledge of the inner workings of 

the SRA.342 The courts could then direct how SRAs should be structured and 

how decision-making processes should occur.343 The focus would be to 

review structures and processes, not to impose a particular outcome.344 

 
334 At 1470, emphasis in original text. 
335 See Chapter 4 of this thesis. 
336 Black, n 237 above, at 29. 
337 At 29. 
338 At 43. 
339 At 43. 
340 At 51. 
341 At 52. 
342 At 53. 
343 At 53. 
344 At 53. 
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For example, a jockey club could be asked to reformulate a discriminatory 

rule on the basis that all citizens should be treated equally.345 The court could 

require the club to consider the views of those who claim to be discriminated 

against.346 The same method could apply to an organisation of officers. An 

officer who feels they have been discriminated against by an internal 

regulator or by other members could request the court to review the processes 

and rules of the association.347 

Accountability to the Media 
Sheehy and Feaver argue that the media and markets can be used as a “lever” 

to obtain compliance.348 The authors state that the media plays an “important 

role in society as an accountability mechanism”.349 According to them, the 

media can influence social practices by disclosing them and thus threatening 

the reputation of the organisation.350  

Accountability to the media can be a double-edged sword. On the one hand, 

there have been success stories where the media has been able to hold 

organisations to account. For example Tobias Krause carried out a 

longitudinal study of municipal governments in Germany after the latter 

became autonomous.351 For Krause, ‘accountability’ is the actor having to 

justify their actions and conduct to a particular forum.352 The media, in this 

particular case study, were able to hold a municipality to account following 

a conflict of interest scandal.353 The mayor and the municipality had ‘soft’ 

codes of conduct which had clearly been breached and “relished by the local 

press”.354 The intense press coverage led the mayor to abandon all his 

directorial roles that posed a conflict.355 A Commission of Inquiry created 

new standards of behaviour.356  

 
345 At 53. 
346 At 54. 
347 See Chapter 8 of this thesis. 
348 Feaver and Sheehy, n 1 above, at 985. 
349 At 992. 
350 At 993. 
351 Tobias Krause “A Natural Experiment on Media Attention and Public Enterprise 
Accountability” (2015) 15 Public Organization Review 297.  
352 At 298. 
353 At 304. 
354 At 305. 
355 At 306. 
356 At 306.  
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Martino Maggetti looked at the media scrutiny of IRAs (independent 

regulatory agencies).357 IRAs have been established in the European Union 

(EU) to regulate economic activities and social services, including civil 

aviation and food safety.358 These IRAs usually have their own budgets and 

are run by boards.359 They serve a public function, but are not subject to the 

same scrutiny as democratically elected officials would be.360 Accountability 

mechanisms for IRAs could include government oversight, the imposition of 

reporting duties, judicial reviews, peer reviews, transparency, and public 

participation.361 Media coverage is a way of ensuring media transparency.362  

Maggetti found that media agencies did not shy away from representing their 

political stance and their own goals.363 Coverage by the media tended to 

follow regulatory agendas and peak around important events,364 and usually 

there were more negative articles than positive ones in one cycle.365 Accounts 

of the IRAs’ credibility and efficiency were most frequently made.366 These 

findings are of course only applicable to the EU.  

On the other hand, a New Zealand study of how the media reports on the 

work of social workers found, unsurprisingly, that inaccurate news reporting 

erodes public trust in those services.367 The authors acknowledged the 

democratic function the media played in holding state agencies accountable, 

especially social workers dealing with vulnerable members of society,368 but 

“media bashing” can have negative repercussions on the work that social 

 
357 Martino Maggetti “The Media Accountability of Independent Regulatory Agencies” 
(2012) 4 (3) European Political Science Review 385.  
358 At 385. 
359 At 386. 
360 At 386.  
361 At 386. 
362 At 386. 
363 At 390. 
364 At 398. 
365 At 398. 
366 At 398-399. 
367 See Deb Stanfield and Liz Beddoe “Social Work and the Media: A Collaborative 
Challenge” (2013) Aotearoa New Zealand Social Work Vol 25(4) 41. 
368 At 42. 
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workers do.369 The media have been described as sometimes behaving in a 

way that lacks integrity and needing themselves to be held to account.370 

High profile disasters and scandals are always likely to generate media 

interest. Media reports will always be a piece of the regulatory puzzle. 

However, given the variable quality of media reporting and investigative 

journalism, relying on the media to hold officers to account may not be the 

most reliable mechanism.  

Accountability to the Market 
The idea that consumers can drive companies to behave ethically by the 

choices the former make is rooted in the ideology that “the consumer is 

king”.371 Even then, there is evidence that only about 10 percent of the 

population change their behaviour in response to labels on goods that explain 

the company’s ethical stance.372  

However, workers are unlike consumers. Consumers can choose where to 

spend their dollars. Workers do not always have a choice as to where they 

work.373 In New Zealand, the inequality between employers and employees 

is recognised by the legislature and the courts. The Employment Relations 

Act (ERA) 2000 explicitly states that the object of the ERA 2000 is to 

promote “good faith in all aspects of the employment relationship… by 

acknowledging and addressing the inherent inequality of power in 

employment relationships”.374 This inequality has also been recognised by 

the judiciary.375  

 
369 At 42-43. 
370 See for example  Gregg Jarret et al “Panel I: Accountability of the Media in 
Investigations” (1997) 7 (2) Fordham Intellectual Property Media and Entertainment Law 
Journal 401; Jerome A. Barron “The Search for Media Accountability” (1985) 19 Suffolk 
University Law Review 789. 
371 N. Craig Smith “Consumers as Drivers of Corporate Social Responsibility” in Andrew 
Crane, Kirk Matten, Abagail McWilliams, Jeremy Moon, and Donald S Siegel (eds) The 
Oxford Handbook of Corporate Social Responsibility, Online Ed, can Sep 2009), 3.  
372 At 36. 
373 For an extreme example of how a company pressured workers to reach their targets or be 
fired, even when the workplace (a mine) was known to be dangerous, see Andrew Hopkins 
“For Whom Does Safety Pay? The Case of Major Accidents” (1999) 32 Safety Science 143, 
at 151. 
374 ERA 2000, s.3.  
375 1 ERNZ 59 (2000), 600. 
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The market can only enforce rules if there is transparency and the market has 

the information it needs to make decisions.376 If the market has the right 

information about a PCBU’s safety performance, consumers and workers can 

then shun PCBUs who have a bad record. Indeed, the Independent Taskforce 

into workplace health and safety (WHS) suggested a rating system which 

could then be used to attract employees and directors, and to influence 

procurement decisions.377 This recommendation led to the implementation 

of the Safe Plus Audit, which is a way to get information to the market that 

a particular PCBU is a good WHS performer.378 For the reasons explained 

above (the inequality of bargaining powers between employers and 

workers),379 market accountability mechanisms are unlikely to succeed. 

A disclosure scheme under the WHS laws may, nonetheless, still create an 

incentive for officers to improve the PCBU’s WHS performance. The 

disclosure scheme would also, to a limited extent, allow consumers, 

contractors and workers to make decisions about whether to engage with a 

particular PCBU based on its WHS performance. Therefore, there is only 

limited scope for the operation of the market to improve WHS.  

In an efficient market where transaction costs are negligible, there can be an 

efficient allocation of resources to prevent accidents between employer and 

employee. The employee is thought to be able to negotiate a ‘wage premium’ 

to reflect the risks in the work he/she undertakes and the employer is 

incentivised to invest in accident prevention in order to reduce the ‘wage 

premium’ the employer has to pay to the employee.  

In a perfect ‘Coasian’ world, if the least-cost avoider is liable (the person 

who can prevent the injury at the least cost) they will act to prevent the 

 
376 Braithwaite, n 258 above, at 1480. 
377 Royal Commission on the Pike River Coal Mine Tragedy, New Zealand (2012), at [348]. 
From now on known as “The Pike River Report’.  
378 See WorkSafe, ACC and the Ministry of Business, Innovation and Employment “Safety 
Star Rating Initiative” Information Document (January 2017), 
http://www.worksafe.govt.nz/about-us/who-we-are/our-priorities/safeplus/faqs/. Accessed 
28 August 2018. When the SafePlus audit toolkit was being trialled, it was named the ‘Safety 
Star Rating Initiative’.  WorkSafe, ACC and the Ministry of Business, Innovation and 
Employment (January 2017) “Safety Star Rating Initiative” Information Document, at 41. 
http://www.worksafe.govt.nz/about-us/who-we-are/our-priorities/safeplus/evolution/. 
Accessed 25th February 2019. 
379 ERA 2000, s.3. 

http://www.worksafe.govt.nz/about-us/who-we-are/our-priorities/safeplus/faqs/
http://www.worksafe.govt.nz/about-us/who-we-are/our-priorities/safeplus/evolution/
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accident if the cost of preventing the accident is more than the cost of the 

accident itself.380 Transaction costs are however not negligible in practice, as 

employees often cannot estimate the risk of a job or indeed negotiate a ‘wage 

premium’ for a risky job. The cost to employers is determined by the extent 

to which compensation laws impose liability on employers. The cost to 

employees is usually pain, lost income and medical bills.381 

Chelius suggests increasing the ‘tax’ on employers to increase their cost and 

thus to incentivise employers to invest more in workplace health and 

safety.382 The whole sum should not be made available to employees as a 

benefit, to incentivise employees to take more care in preventing accidents.383 

However, in practice such a ‘tax’ may only be minimally effective at 

reducing workplace accident rates, as higher costs to employers do not 

necessarily mean they will invest in safety.  

There is further evidence that employers are also to make rational cost/benefit 

decisions. For example, after Union Carbide’s plant exploded in Bhopal in 

1984,384 the company paid out one and half times its annual profits in 

compensation.385 Investing in safety precautions to prevent the disaster 

would have been cheaper. Union Carbide’s share price dropped. To avoid a 

hostile takeover, Union Carbide borrowed US $3 billion to retain its top 

executives with higher salaries. It sold sizeable chunks of its businesses to 

pay off the debt. As a result, the company became more focused and 

competitive. The increased focus and competitiveness as a result of the 

explosion is not due to a rational decision to improve workplace safety, but 

more as a result of reactions to adverse circumstances the company was in. 

Some workers cannot move freely to less dangerous jobs due to lack of 

education and opportunities. For example, the workers at the Pike River Mine 

 
380 Richard J. Butler and John D. Worrall “Wage and Injury Response to Shifts in Workplace 
Liability” (2008) 61 Industrial and Labor Relations Review 181, 182.  
381 James R Chelius “The Influence of Workers’ Compensation on Safety Incentives” (1981-
1982) 35 Industrial and Labor Relations Review 235, 236. 
382 At 241.  
383 At 241.  
384 2000 people died and over 200,000 were seriously injured after the plant exploded 
releasing toxic gas into the atmosphere.  
385 A. Hopkins “For whom does Safety Pay? The Case of Major Accidents” (1999) 32 Safety 
Science 143, 150.  
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lived in an area with few job opportunities and did not all have the 

educational attainments to gain employment elsewhere. The Pike River 

Mine, according to expert geological and financial opinion, was never going 

to produce enough good quality coal to justify the costs of operating, given 

the particular hazards of that mine. Workers felt under threat going to work 

every day, yet, out of lack of choice, they still turned up for work. 386 

In conclusion, the researcher is of the view that market mechanisms are not 

an appropriate way to regulate WHS. 

7.3. The Governance Level 

Under Sheehy’s and Feaver’s model, while the structural level explains the 

“linkages between actors” based on how powers and accountability measures 

are distributed, the governance level explains the specific legal content.387 

The legal rule may “mandate, prohibit, guide or discipline behaviour”, 

depending on how the social coordinating problem is defined.388 

Sheehy and Feaver put forward the idea389 that legal governance is the “legal 

authority to make decisions (including the creation of rules) that affect 

change in the legal relationship between persons and between the state and 

persons.”390 The modification of the “legal relationship” then leads, in theory, 

to the desired change in the social practices.391 

7.3.1. The Substantive Component (Governing the Regulatee) 

Centred Structure 
According to Sheehy’s and Feaver’s theory, a centralised structure would 

require prescriptive rules that “mandate or prohibit a social practice”.392 The 

rules that govern the behaviour of officers are found in section 44 of the 

HASWA. These rules usually impose “specific duties “ upon the regulatee.393 

 
386 For an extreme example of how a company pressured workers to reach their targets or be 
fired, even when the workplace (a mine) was known to be dangerous, see Hopkins, n 385 
above, at 151. 
387 Feaver and Sheehy, n 10 above, at 974. 
388 At 974. 
389 See Andrew Halpin, 'The Concept of a Legal Power” (1996) 16 Oxford Journal of Legal 
Studies 129. 
390 Feaver and Sheehy, n 10 above, at 975.  
391 At 975.  
392 At 977. 
393 At 976-977. 
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The effect of possible court interpretations on the substance of the these rules 

has been discussed in Chapter 6. The relationship between the due diligence 

duties and some of the research linking the actions of senior management on 

WHS has also been looked at in Chapter 6. 

Decentred Structure 
While the HASWA does indeed prescribe the behaviour that officers exhibit, 

with the ultimate aim of improving WHS safety culture,394 the dominant 

mode of regulation by the regulator appears to be decentred.395 For decentred 

types of regulation, technical and/or performance standards appear to be the 

norm.396 

The HASWA does allow PCBUs and industries to develop their own 

technical standards through codes of practice.397 There appears to be an 

opportunity for officers to develop their own rules within their respective 

organisations.398 However, the fact that this opportunity exists has not been 

formalised for officers. While there are approved codes of conduct (ACOPs) 

for PCBUs, no such codes exist for officers.  This author believe there is a 

missed opportunity to improve officers’ compliance with the due diligence 

duties. How such codes might be developed for officers is discussed in 

Chapter 8. 

Distributed Structure 
A distributed form of regulation, according to Sheehy and Feaver, calls for 

“general principles” for the regulatees to abide by.399 Officers would then be 

granted a special privilege to govern themselves, which would be revoked 

should they err.400 Thus, there is also an opportunity for further compliance 

with the due diligence duties by specifying ‘general principles’ for officers.401 

 
394 See Chapter 5 of this thesis. 
395 See section 7.2.1.2 above. 
396 Feaver and Sheehy, n 10 above, at 976-977. 
397 For example, New Zealand Electrical Code of Practice for Electrical Safe Distances 
(NZECP 34: 2001); New Zealand Electrical Code of Practice for Harmonic Levels (NZECP 
36: 1993). 
398 See for example, WorkSafe “WorkSafe Position: Officers’ Due Diligence” (February 
2019). There is some general advice on the website as well. https://worksafe.govt.nz. 
Accessed 1st May 2020. 
399 Feaver and Sheehy, n 10 above, at 976- 977. 
400 At 979. 
401 At 977.  

https://worksafe.govt.nz/


Chapter 7 

 261 

7.3.2. The Powers and Functions Component (Empowering the 

Regulator) 

This section applies Sheehy’s and Feaver’s theory to the rules that empower 

(or should empower) the regulator.  The powers of the regulator need to be 

coherent with the tasks they are meant to perform.402 These tasks in turn 

depend on what type of regulatory structure has been selected to solve the 

‘organising problem’. 

Centred Structure 
A strict primary obligation would, according the Sheehy and Feaver, require 

the regulator to be able to punish any breaches when the regulatee breaks the 

rules.403 These rules were discussed in Chapter 6. 

Decentred Structure 
In a decentred structure, the state can delegate powers to the regulator to 

make specific technical standards.404 Echoing the argument made above, the 

author is of the opinion that there is a missed opportunity here to allow the 

regulator to make specific ACOPs for officers.405 

 Distributed Structure 
For a disturbed structure, Sheehy and Feaver state that “more sophisticated… 

adjudicative and enforcement functions are required”.406  

 

7.4. The Operational Level 

This is the “most visible” aspect of the regulatory system, as it is made up of 

the compliance and enforcement components.407 

Sheehy and Feaver bring together the organising problem, the corresponding 

structure, substantive rules, psychological levers and devices.408 As explained 

in Chapter 3, the distinctions drawn between the various types of ‘social 

 
402 At 980. 
403 At 983. 
404 At 979. 
405 See Chapter 8 of this thesis. 
406 Feaver and Sheehy, n 10 above, at 983. See Chapter 8 of this thesis. 
407 Feaver and Sheehy, n 10 above, at 983. 
408 At 990-993. 
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coordination problem’ and their corresponding ‘psychological levers’ would 

in practice blur quite significantly.  

7.5. Conclusion  

This chapter suggested an explanation to explain the current lack of 

regulatory focus on officers – either a push from Capital on the state to 

prevent such a focus, or a lack of capability within Worksafe itself, or a 

combination of both factors.  

This chapter also examined the various forms of regulation that would be 

available under the centred, decentred and distributed models of regulation 

suggested by Sheehy and Feaver. In particular, the implementation of 

Baldwin and Black’s really responsive regulation principles and the Safety-

II principles has been suggested to mitigate the problems with responsive 

regulation and risk-based regulation respectively. A suggestion on how the 

regulator may approach regulating organisations using Safety-II principles 

was also made here. 

Worksafe employs a responsive regulatory strategy in relation to PCBUs. 

The regulatory regime surrounding the due diligence duties is deficient. The 

current absence of prosecutions against officers is but one deficiency. In 

addition, complete incapacitation of recalcitrant officers could be added to 

WorkSafe’s arsenal at the apex of the regulatory pyramid.  

At the base of the regulatory pyramid, there exist as yet unexplored 

opportunities for co-regulation. Officers could organise themselves into 

SRAs.409 These could work on the development of codes of practice for 

officers and their PCBUs, as  later explained in Chapter 8. The possible 

regulation of the relationships within these SRAs and between the SRAs and 

WorkSafe is also discussed in Chapter 8.

 
409 See Chapter 5 of this thesis. 
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8. Co-Regulation of the Due Diligence Duties: A 
Suggestion  

 

8.1. Introduction 

This chapter brings together the various suggestions for regulating the due 

diligence duties by looking at Sheehy’s and Feaver’s ‘operational level’.1  

A responsive regulation pyramid that incorporates the use of ‘reintegrative 

shaming’ and SRAs is proposed here. 

At the apex of the pyramid would be the ‘big gun’ of  incapacitating officers.2 

To understand how amenable officers would be to deterrence, section 8.2 

looks at the theory of deterring ‘white collar’ crime. White collar workers, 

such as officers, are particularly amenable to deterrence if their reputations 

are at stake. Hence,  the use of ‘re-integrative shaming’ (shaming with the 

aim of reintegrating the errant member of the group back into the fold rather 

than ostracising them) is explored as a regulatory mechanism. 

Section 8.3 looks at a co-regulatory model involving self-regulating 

associations (SRA)3 at the base of the regulatory pyramid. The structure, 

functions and accountability of the SRA are considered. Internal regulators 

within each SRA would inspect PCBUs and audit how well officers are 

complying and provide advice for improvement. Officers would meet in their 

‘peer groups’ on a regular basis to explain how well they are discharging 

their due diligence duties. They would also share advice. At a subsequent 

meeting, an errant officer could explain what they have done to improve and 

be brought back into the fold through the use of re-integrative shaming. 

The incentive for SRAs would be the lack of intervention from Worksafe. 

The internal regulator would escalate to the regulator only if faced with a 

particularly recalcitrant officer, or if a serious accident occurs. The 

 
1 Donald Feaver and Benedict Sheehy (2015) 38(1) “Designing Effective Regulation: A 
Positive Theory” University of New South Wales Law Journal 961, at 983.  
2 At 983. 
3 Julia Black “Constitutionalising Self-Regulation” (1996) 59(1) Modern Law Review 24, at 
27. 



Chapter 8 

 264 

challenges of the escalation process is discussed in section 8.3.1. De-

escalation would also involve re-integrative shaming. The chastised officer 

could be brought back into the fold of the officer peer group through both 

formal and informal acknowldegments of any lessons learnt by the officer 

and signs of remorse. Truly ‘bad apples’ would have to be incapacitated. 

Section 8.4 concludes this chapter. 

8.2. The Deterrence of Officers 

Officers of PCBUs have a duty to exercise due diligence to ensure the PCBU 

is complying with its duties under the HASWA 2015.4 How do “white collar 

workers”5 like officers respond to deterrence?  

John Braithwaite traces the beginning of research into white collar crime as 

an inquiry into class conflict and distinction.6 The belief among scholars7 had 

been that crime was driven not just by poverty but by the “conditions of 

misery” inflicted on the working class by the bourgeoisie.8 In 1949, Edwin 

Sutherland9 published an account of ‘white collar workers’ which showed 

that many lawbreakers were not poor, had good family backgrounds, and had 

no mental illness.10  

John Braithwaite, in a highly influential paper,11 argues that, because 

Sutherland linked white collar crime with persons of “high social status”12 

 
4 HASWA, s 44. 
5 See section 8.2 below for a definition of “white collar crime’. 
6 John Braithwaite “White Collar Crime” (1985) (11) Annual Review of Sociology 1. This 
article has 425 citations. Edwin E. Sutherland White Collar Crime: The Uncut Version (Vail-
Ballou Press, USA,1993), at 1.  
7 At 2.  
8 At 2.  
9 Sutherland, n 6 above. Republished in 1989 without censoring the names of the companies 
involved.  
10 Braithwaite, n 6 above, at 2.  
11 According to the statistics from Google Scholar, the work was cited 420 times. 
12 Sutherland, n 6 above, at 7. Sutherland defines white collar crime as crime “as crime 
committed by a person of respectability and high social status in the course of his 
occupation”. Crimes like murder are not white-collar crimes as they are not linked to the 
person’s occupation. See also Stanton Wheeler, David Weisburd and Nancy Bode 
“Sentencing the White-Collar Offender: Rhetoric and Reality” (1982) 47(5) American 
Sociological Review, 641, at 624. Wheeler et al define white collar crime as “economic 
offenses committed through the use of some combination of fraud, deception, or collusion”. 
This definition leaves out WHS offences, unless one views WHS offences as ones committed 
to obtain an economic advantage.  
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and conflated the issue of white collar crime with class-based theories,13 

theories on white collar crime did not progress much further for a few 

decades, until the late 1970s when ‘organisation theory’ was applied to the 

study of the phenomenon.14 High social status indeed does not appear to be 

a necessary pre-requisite in order to fall within the definition of a ‘white 

collar worker’.15 In fact, middle-class citizens also appear to be involved in 

white collar crime.16 The crimes committed by white collar workers appear 

to be mostly ‘instrumental’, that is, committed in order to achieve a particular 

objective, rather than ‘expressive’, that is, in order to express their identity 

as a gang member, for example.17  

Braithwaite found examples where companies engaged contractors to do 

their “dirty work”, like disposing of toxic materials.18 Scapegoats lower 

down the chain, and thus of lower economic status, were also made to take 

the fall for shortcomings.19 The imposition of the due diligence duties on 

officers is an attempt to prevent the pushing of responsibility down the chain, 

for example, to the safety manager.20  

Braithwaite argues that white collar workers are more deterrable because 

they would have more to lose - “status, respectability, money, a job, a 

comfortable home and family life”.21 However, Braithwaite states that 

obtaining accurate data sets to understand white collar crime is reportedly 

difficult, as executives will probably not answer questions about their own 

criminal behaviour, and most offences are either not detected or not 

recorded.22  

 
13 Sutherland, n 6 above, at 251. Sutherland argues that governments were less critical of 
“businessmen” breaking the law than they were of people in lower socioeconomic classes. 
Mainly because members of the government had family and personal ties to those in 
business. 
14 Braithwaite, n 6 above, at 3.  
15 David Weisburd, Elin Waring and Ellen Chayet “Specific Deterrence in a Sample of 
Offenders Convicted of White-Collar Crimes” (1995) 33 (4) Criminology 587, at 591. 
16 At 590. 
17 Braithwaite, n 6 above, at 16. 
18 At 7. The HASWA  creates a duty on PCBUs to consult with other PCBUs with 
overlapping duties. Further, PCBUs owe a duty to any worker who is affected by the work 
of the PCBU, and workers include the employees of the contractor 
19 At 7. 
20 See further discussion in chapter 5 of this thesis. 
21 Braithwaite, n 6 above, at 16. 
22 At 5. 
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William Chambliss was able to look at some of the data on white collar 

crime.23 He found that white collar workers feared punishment especially as 

it was seen to be “dishonourable”.24 White collar workers also appeared to 

be less committed to “crime as a way of life”, but rather, committed crimes 

when it helped them achieve objectives they were pursuing.25 He was also of 

the view white collar offenders as being calculated in their risk taking, rather 

than as a means of expressing their identity.26 Michael Geerken and Walter 

Grove argue that more affluent members of society tend to think about the 

effects of their actions in the long term, and are thus more likely to be 

deterrable.27 

The assumption that white collar workers are “one-shot offenders” has been 

challenged by David Weisburd, Elin Waring and Ellen Chayet in a study on 

the specific deterrence of white collar criminals.28 A significant number of 

white collar offenders were found to be recidivists and reoffended after a jail 

sentence.29 One possible reason is that white collar criminals perceive that, 

once lost, prestige and status are difficult to regain.30 Being labelled a 

‘deviant’ may also contribute to increased later offending.31 Being unable to 

exercise self-control, and the inability to delay gratification, could also afflict 

white collar workers.32  

It thus appears that officers may be amenable to deterrence if they perceive 

that a loss of status and prestige would follow a criminal sentence. Once lost, 

prestige may be hard to regain. Thus this chapter suggests the use of 

‘reintegrative shaming’ as a mechanism to bring disgraced officers back into 

the fold.33  

 
23 William J. Chambliss “Types of Deviance and the Effectiveness of Legal Sanctions” 
(1967) Wisconsin Law Review 703, at 709.  
24 At 709. 
25 At 712-713. 
26 At 703-719.  
27 Michael R. Geerken and Walter R. Gove “Deterrence: Some Theoretical Consideration” 
(1975) 9(3) Law and Society law Review 497, at 509. 
28 Weisburd et al, n 15 above, at 587-588. 
29 At 598-600. 
30 At 590. 
31 At 590. 
32 At 600. 
33 See Section 8.3 below. 
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The results of Weisburd et al.’s study are based on economic offences such 

as fraud and embezzlement34 and thus may not be directly applicable to WHS 

offences. But nonetheless they give some indication of the factors that might 

influence the deterrability of officers. A more helpful insight perhaps is 

Braithwaite’s suggestion that profit motives may not be the sole motivation 

for white collar crime.35 Pressures include meeting targets such as 

government-imposed quotas, or bending to the will of professionals they 

cater to.36 Weisberg et al argue that the push toward white collar crime may 

be caused by whatever goals are emphasised (by stakeholders such as clients 

or the board)  to organisations.37 

In another empirical study, 38 Stanton Wheeler et al concluded that the 

motivation for white collar crime tended to arise under two situations: firstly, 

when the company was under financial pressure and officers were at risk of 

losing their lifestyle; and secondly, in an ironical twist, crimes were 

committed out of a fear of failure of losing what officers had worked hard 

for.39 

Weisburd’s and Wheeler’s studies do not show that deterrence does not work 

at all, but that perhaps it is not as effective as assumed for white collar 

criminals.40 In addition to deterrence, rehabilitation and incapacitation may 

also be effective ways to regulate white collar crime.41 A white collar 

criminal can be incapacitated through a deregistration process (e.g., 

delicencing a medical doctor) and can no longer operate to commit crimes in 

relation to their profession42 (at least in theory).  

 
34 At 590. 
35 Braithwaite, n 6 above, at 8.  
36 At 8. 
37 At 8. 
38 Wheeler, n 12 above. The study was carried out in the US. They selected eight specific 
federal level statutory offences involving financial crime, at 332-334. The study only looked 
at convicted offenders, but the authors took the view that non-apprehended offenders may 
hold the same views as those who were convicted. 
39 At 354. 
40 N 80. 
41 John Braithwaite and Gilbert Geis “On Theory and Action for Corporate Crime Control” 
(1982) 28 (2) Crime and Delinquency 292. 
42 At 306. Short-term incapacitation is also possible if such a response would be deemed 
appropriate. 
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Sutherland’s work also showed how inculcation into white collar crimes 

happens when senior managers socialise more junior workers into dishonest 

practices.43 He also found evidence that competitors in the same industry are 

quick to pick up on illegal techniques of increasing profit.44 Sutherland called 

this phenomenon the “diffusion of illegal practices”,45 and gave the example 

of the inflation of pre-discount prices during a sale.46  

Braithwaite and Gilbert Geis further argue that many corporate crimes arise 

from “defective control systems, insufficient checks and balances within the 

organization to ensure the law is complied with, poor communication, and 

inadequate standard operating procedures which fail to incorporate 

safeguards against reckless behaviour”.47  

For instance, a chief executive at a pharmaceutical company ignores the 

advice of a floor manager that a batch of medicine is impure and should be 

rejected.48 Braithwaite and Geiss suggest that the organisation can reform 

itself such that the executive can no longer overrule quality control.49  

But, what guarantee is there that the quality control officer will not be 

tempted by production pressures or bribes from competitors to override 

quality control? Braithwaite and Geis suggest “internal compliance groups” 

to which reporting of routine actions should be made.50 The compliance 

group should report to the board to recommend sanctions.51  

The use of such compliance groups through a co-regulatory structure is 

discussed further in this chapter. They would be made up of officers and 

‘internal regulators’.52 The role of these compliance groups would be to 

oversee officers’ discharge of their duties, to overcome the ‘defective control 

systems’ that Braithwaite and Geiss talk about.53 

 
43 Sutherland, n 6 above, at 245. 
44 At 246. 
45 At 246. 
46 At 246-247. This work was first published in 1949. Laws have evolved since then. 
47 At 309. 
48 At 310. 
49 At 310. 
50 At 310. 
51 At 310. The suggestion of using an internal compliance group is expanded in chapter 8. 
52 See generally Black, n 3 above. 
53 Braithwaite and Geiss, n 41 above, at 310. 
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8.3. Co-Regulation at the Base of the Regulatory Pyramid 

Chapter 7 introduced the idea of co-regulation and meta-regulation.54 The 

Institute of Directors (IOD) and the Ministry of Business, Innovation and 

Employment (MBIE) have together developed the Good Governance 

Guidelines for Managing Health and Safety.55 The Guidelines start by 

emphasising the benefits of good WHS and the key role that leadership plays 

in implementing good WHS.56 For example, the Guidelines caution against 

using “zero harm” as a goal, as that may discourage reporting of accidents 

and encourage cover-ups.57 The importance of good safety culture where 

workers are not blamed is also emphasised.58  

As shown by this collaboration between MBIE and the IOD, and WorkSafe’s 

work with PCBUs, a limited co-regulatory model already exists. However, 

more can be done. MBIE can, for example, audit some of the regulatory 

functions of the IOD and legitimise any guidelines developed by the IOD by 

endorsing them.59  

Existing trade associations, which probably have technical expertise, could 

be used as the basis for the formation of SRAs.60 These could exert a form of 

“coerced self-regulation” where the SRA would formulate the rules for 

officers to follow that would be approved by WorkSafe. Upon failure of the 

SRA to enforce the rules, for example, for an extremely recalcitrant officer,61 

WorkSafe would then become involved and perhaps initiate a criminal 

 
54 See Chapter 7, Section 7.2.1.3 of this thesis. 
55 Ministry of Business Innovation and Employment and the Institute of Directors and 
WorkSafe New Zealand “Good Governance Practice Guidelines for Managing Health and 
Safety Risk” (May 2013), 3. These guidelines were written for advice on complying the 
Health and Safety in Employment act (repealed) 1992. Nonetheless, they highlight the 
important aspects of “due diligence” and how to implement them; see Guidelines, at 6, 16-
24. 
56 At 16-24. 
57 At 9.  
58 At 10. See Chapter 5 of this thesis for a discussion on ‘safety culture’. 
59 Lorant Csnik and Annamaria Mayer “How to Regulate: The Role of Self-Regulation and 
Co-Regulation” (2014) Hungarian Y.B Int’l and Eur. L 403, at 419 
60 See Chapter 7 of this thesis.  
61 See Joseph V. Rees Hostages of Each Other : The Transformation of Nuclear Safety since 
Three Mile Island (The University of Chicago Press, Kindle Edition, USA, 1994), at loc 
1395. 
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prosecution or, if the offending is severe, move to the apex of the pyramid 

and incapacitate officers.62  

These SRAs could also be given an enforcement function by the state.63 The 

SRA could then appoint one or more internal regulators (depending on the 

size of the industry) with suitable industry knowledge to inspect workplaces. 

The powers of the internal regulator could extend to the ability to carry out 

inspections and have access to the worksite and to WHS records. They should 

also be able to issue provisional improvement notices64 and prohibition 

notices65 to help with enforcement. The idea of an internal regulator here is 

different from that presented in Chapter 4, in that the internal regulators of 

the SRA would be working with officers to help improve the latter’s ability 

to comply. 

The idea of using internal compliance groups is not new.66 Neil Gunningham 

holds up the Institute of Nuclear Power Operations (INPO) as an example of 

a successful ‘co-regulated’ industry association.67 As described below, the 

INPO was also able to make use of peer pressure to obtain compliance.68 

Joseph Rees identifies some characteristics of the nuclear industry in the US 

as “communitarian” regulation, or a type of “responsibility-centred industrial 

culture” where “virtuous” (professional) conduct is expected from the 

members.69  

Communitarian regulation requires a well-defined industrial morality that is 

backed by enough “communal pressure to institutionalize responsibility 

 
62 Black, n 3 above, at 27. Criminal investigations take time, and it is not uncommon for 
those to take up to a year. 
63 Csnik and Mayer, n 59 above, at 410.  
64 HASWA, s 69. Current health and safety representatives (HSR) can issue provisional 
improvement notice(PIN). The PIN allows the. HSR to issue a notice requiring PCBUs to 
rectify non-compliance. This power could extend to internal regulators as well. See also the 
discussion in chapter 4 on roving safety representatives.  
65 Section 105. A WorkSafe inspector can issue a prohibition notice to order the cessation of 
an activity that involves a serious risk to health and safety from an immediate or imminent 
exposure to a hazard.  
66 See Braithwaite, n 6 above, at 16. 
67 See Neil Gunningham “Investigation of Industry Self-Regulation in Workplace Health 
and Safety in New Zealand” (2011), at 12. Joseph V. Rees Hostages of Each Other : The 
Transformation of Nuclear Safety since Three Mile Island (The University of Chicago Press, 
USA, 1994). Three Mile Island (TMI) was the worst nuclear disaster in the USA, at loc 61. 
68 Rees, n 61 above, at loc 1429. 
69 At loc 129. 
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among its members”.70 Examples of moral values held by the INPO are 

“respecting [nuclear] radiation”, and being “fit to operate” the plant in a 

“competent, dependable and safe manner”.71 Thus SRAs in New Zealand 

would have to define their own moral values. For example, a forestry PCBU 

might have a value such as “watch out for your mates” to encapsulate the 

value of taking safety measures to prevent trees from falling on workers. A 

fishing PCBU might have a value such as “respect the sea” to encapsulate the 

idea that one must always be prepared for the worst when going out at sea. 

The INPO also eschews the idea of meeting minimum standards and instead 

pursues “excellence in the management and operation of … nuclear plants 

and the attainment by all nuclear utilities of the best possible performance”.72 

The INPO has its own inspectors (the equivalent would be the internal 

regulators in the suggested New Zealand model) who measure the 

performance objectives both in terms of the moral objectives described above 

and the quest for excellence.73 Crucially, the INPO inspectors are all skilled 

in performing inspections and it is expected that individual plants will exceed 

minimum criteria. In addition, the INPO performance criteria are drafted as 

the culmination of significant experience, which made it hard for inspectors 

to stray from the criteria.74 

When a manager of a PCBU is told, upon inspection, that the plant’s 

performance is only average, the manager then looks to those who are the best 

performing plants in the industry.75 The inspectors, having pinpointed the best 

performing plants, asks them to write up a report on how to implement the 

criteria successfully. The manager of the average plant can then use that 

knowledge to improve their own plant.76  

An INPO inspector may also point to where a particular plant may improve 

on its own existing practices. The focus is not on sanctions, but on a belief 

 
70 At loc 829.  
71 At loc 891. 
72 At loc 916. 
73 At loc 949. 
74 At loc 984. 
75 At loc 1006. 
76 At loc 1006. 
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that each plant can implement effective safety practices.77 The inspectors can 

also see for themselves “the better ways of doing things” and this knowledge 

becomes institutionalised.78 Criteria are revised and improved regularly and 

then disseminated.79 Each plant then aspires to reach the criteria.80 This 

practice of constantly improving criteria and institutionalising them  appears 

possible because the nuclear industry in the US views itself as a collective 

rather than “independent fiefdoms”.81 The power plants are more inclined to 

work together as a unit, rather than in isolation from each other.  

The INPO had found that plant CEOs (chief executive officers) were not 

paying attention to INPO reports, so they decided to target the CEOs 

personally.82 (This approach is in line with the suggestion in this thesis of 

targeting officers directly.) When inspectors started getting CEOs involved, 

improvements started to take place immediately.83 After the INPO introduced 

performance indicators, CEOs now had to explain to board members why 

their particular plant was not doing as well as the rest of the industry.84 The 

particular plant’s performance would be plotted against that of other 

industries in the INPO’s report which was made available to the board.85 That 

comparison then became a motivator for each plant to improve.86 

Senior officers (such as CEOs) also shared their experiences to rooms full of 

their peers, of particular events that went wrong and could have led to a 

disaster.87 The understanding is that if lessons are not learned and assimilated, 

the public exposure and censure will be devastating to the CEO’s personal 

reputation and career.88 The need for officers to build trust with their workers 

 
77 At loc 1015.  
78 At loc 1015. 
79 At loc 1035. 
80 At loc 1035. 
81 At loc 1061. 
82 At loc 1209-1210. 
83 At loc 1226. 
84 At loc 1233. 
85 At loc 1233. 
86 At loc 1243. 
87 At loc 1309.  
88 At loc 1309.  
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by actively engaging with workers and providing resources to allow for a 

positive culture change should also be discussed.89 

Rees is also of the view that CEOs or officers sharing information with other 

CEOs about a recent event at a nuclear plant is a way to activate reintegrative 

shaming.90 CEOs who took part in such information sharing sessions felt they 

were more than just the sharing of information, but that they were “soul 

baring” sessions where one admitted one “screwed up”, almost like a “church 

confession”.91 After the wrongdoing is admitted, the CEO regains the esteem 

of his/her fellow CEOs and is accepted back into the community.92 

Unamenable CEOs were ousted from their positions through pressure from 

the board.93  (This system may work well for larger PCBUs where there is a 

board to pressure the CEO, but not so for smaller PCBUs where there may be 

only one officer and no board.)  

Removing incompetent directors may sometimes be the best option for a 

company, simply because no matter how much pressure and how many 

threats are made, some regulatees simply will not comply.94 

The INPO is a notoriously secretive agency and it does not share its findings 

with the public.95 While the public may be suspicious of such a secretive 

process, secrecy enables regulatees to be candid and discuss their failings 

without fear of public repercussions.96 An industry observer who was  a 

former chairman at one of the plants said:97 

 The fundamental advantage is INPO’s credibility and 

its ability to deal with the utilities in a very open 

manner. If INPO’s process was made completely 

open, then there would be no real value of having 

 
89 Neil Gunningham and Darren Sinclair “Organizational Trust and the Limits of 
Management-Based Regulation” (2009) Law and Society 865,  at 894-893 
90 At loc 1290. See Section 8.3. below for a further discussion on reintegrative shaming. 
91 At loc 1299. 
92 At loc 1300. See later discussion on reintegrative shaming in Section 8.3.  
93 At loc 1395. 
94 John Braithwaite “The Essence of Responsive Regulation” (2011) 44(3) University of 
British Columbia Law Review 475, at 485. 
95 Rees, n 61 above, at loc 1456. 
96 At loc 1456. 
97 At loc 1464. 
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them over the Nuclear Regulatory Commission, and 

one might as well eliminate INPO. 

This piece of evidence reinforces the author’s argument below that the names 

of errant officers should be kept confidential within the SRA and only made 

available to WorkSafe if all persuasion by the internal regulator fails.  

The nuclear industry is, however, unique. The fallout from a nuclear reactor 

disaster can cause a large scale catastrophe, and the various power plants were 

willing to work together to avoid scrutiny by the authorities and unwanted 

media attention.  

If officers were to form SRAs, they could govern themselves on the 

understanding that they would avoid interference from WorkSafe as long as 

they did so effectively.98 There would of course need to be clear mechanisms 

to prevent any abuse by the SRA, as well as clear rules on how the internal 

inspectors should discharge their duties. This need is discussed in more detail 

below. 

8.3.1. Application to the New Zealand Context 

Inducements and Incentives 
Sheehy and Feaver suggest that when using co-regulation or meta-regulation, 

inducements and incentives can be used as a motivation to comply.99 

Effective self-regulation is an incentive to avoid state interference and can be 

a powerful incentive on regulatees to behave in the ways required by law.100 

There is support in New Zealand for self-regulation of WHS. The 

Independent Taskforce suggested several incentives to improve WHS,101 and 

stated that is “far better for workplaces to be stimulated to take voluntary 

steps to comply with the law than for a regulator to have to enforce action.”102 

The incentive to the regulatees would be the avoidance of WorkSafe’s 

intervention as long as they worked collaboratively within their industry to 

 
98 See Chapter 7 of this thesis. 
99 Feaver and Sheehy, n 1 above, at 992. 
100 Lawrence M. Friedman Impact (Harvard University Press, Cambridge Massachusetts, 
United States of America, and London, England, 2016). , at 150- 152.  
101 The Report of the Independent Taskforce on Workplace Health and Safety, New Zealand, 
April 2013. From now on referred to as the “Taskforce Report”, at [346]-[368]. 
102 At [346].  
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improve their safety culture and followed the rules agreed with the regulator. 

Of course, WorkSafe would still intervene if an officer or a PCBU is in 

serious breach of duty. In the words of Ayres and Braithwaite, “If you violate 

it is going to be cheap for us to hurt you (because you are going to help us 

hurt you).”103  

Developing Performance Standards  
To summarise, the INPO example suggests that the internal regulators should 

be experts who would develop standards and performance criteria, perhaps in 

conjunction with a group of industry experts who know how work is done on 

the sharp end. The internal regulator would help disseminate the standards.  

These performance standards may then be shared with WorkSafe for 

approval. This approach may create some extra work for WorkSafe, but as 

Ayres and Braithwaite suggest, rules made by the regulatees are likely to be 

more “tailored”, be adapted more quickly to changing business 

environments, and be more comprehensive in their coverage.104 These 

performance standards could also include tailored information on how the 

officer must act to discharge their due diligence duties.105 Ayres and 

Braithwaite also suggest that the regulatees would end up bearing most of the 

regulatory costs, as the “principal inspectorial burden” is on the “internal 

compliance group” (or SRA), thus saving taxpayers’ funds.106 

The information about standards and performance criteria would be given 

directly to officers. The internal regulator could then benchmark a particular 

PCBU’s performance against others’. As the INPO model suggests, an officer 

whose PCBU does particularly well could write up a report on their method 

of work and these new better standards could then become the norm for the 

entire SRA.  

Also in line with the INPO model, officers of the same SRA could meet once 

a month to share how their PCBU is faring against the standards imposed by 

 
103 Ian Ayres and John Braithwaite Responsive Regulation: Transcending the Deregulation 
Debate (, Oxford University Press, United Kingdom), at 44. 
104 At 110-112. 
105 See Chapter 6 of this thesis. 
106 Ayres and Braithwaite, n 103 above, at 114. 
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the internal regulator. Officers whose PCBUs are under-performing may then 

get suggestions on how to improve. 

Anonymity of Officers 
Many officers may be hesitant for information about the performance of their 

PCBUs to be made public. Thus a duty of confidentiality should exist among 

members of the SRA, which would cease once WorkSafe becomes involved. 

Where an officer divulges at a meeting that their PCBU is below the standard 

expected, the other officers in the SRA and the internal regulator could 

suggest how that officer might lift their game. The internal regulator could 

then work with that officer on improving the compliance of the PCBU. The 

officer would remain unnamed outside the SRA. 

While it may be possible to impose such “Chatham House Rules”107 on 

members of an SRA, there is nothing to stop an employee from raising a WHS 

with WorkSafe if the PCBU is not complying. Indeed, it would be illegal to 

prevent a worker raising a WHS concern with WorkSafe,108 thus officers 

should be aware of the possibility of a worker notifying WorkSafe even while 

the PCBU is working to remedy any breaches. A potential way of mitigating 

the possibility of employees and other workers raising issues to WorkSafe is 

to communicate openly with workers about WHS matters and explain how 

the PCBU is addressing WHS problems.  

It is also possible for anonymous actors to abuse their powers.109 There is 

always the possibility that giving an SRA anonymity from the public may 

lead to bad behaviour among most members of the SRA.110 What is to stop 

the dystopian “psychological unhinging of character” and “collective 

madness” that Boyd and Field talk about in the context of anonymity?111 One 

way to avoid this outcome is to implement mandatory disclosure rules to 

WorkSafe in cases of serious or repeated wrongdoing. 

 
107 https://www.chathamhouse.org/chatham-house-rule , accessed 17th September, 2020. The 
rule allows for open discussion within a group, on the condition that no one within the group 
makes the discussion public. 
108 HASWA, ss 88-90.  
109 Richard Boyd and Laura K. Field “Blind Injustice: Theorizing Anonymity and 
Accountability in Modern Democracies” (2016) 48 (3) Polity 332, at 336. 
110 At 338. 
111 At 339. 

https://www.chathamhouse.org/chatham-house-rule
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The HASWA already explains what constitutes a “notifiable injury or 

illness”,112 “notifiable incident”,113 and “notifiable event”.114 These rules will 

continue to apply to PCBUs if the suggested SRA model is adopted.115 The 

only difference in the model being proposed here is that WorkSafe might also 

investigate whether the officer breached their duties, instead of focussing only 

on the PCBU. If an officer prevents the PCBU from reporting a notifiable 

event, workers could inform the RSRs or safety representatives,116 who could 

then report the matter to WorkSafe.  

If an officer repeatedly refuses to work with internal regulators to improve 

their compliance, or to openly discuss how their PCBU fares against others 

in the group, then the officer could be reported to WorkSafe. This system 

would require a new reporting duty to be written into legislation.  

Accountability within the SRA 
One way of attempting to make officers accountable to each other within an 

SRA is to have a mechanism whereby a failure at one PCBU would mean 

greater scrutiny by WorkSafe of all PCBUs in the SRA. Any PCBU in the 

SRA would then be ‘fair game’ and could be subjected to an audit or 

inspection by WorkSafe.   

One may argue that if a PCBU has not broken any laws, why should it then 

be subjected to scrutiny if another PCBU in the SRA breached the law? The 

idea is to create a community where everyone has a vested interest in ensuring 

each other’s compliance, as the INPO model suggests. The entire industry 

should also understand that the failing of one member would be problematic 

for all the members. Thus the sceptre of government intervention could be a 

powerful motivator to comply and also a unifying point for the industry.  

From WorkSafe’s perspective, there could be a presumption that one ‘bad 

apple’ may mean that others in the SRA are also not complying. Given that 

each officer who is a member of the SRA is meant to be monitoring and 

helping others comply, one bad apple may indicate failings among other 

 
112 HASWA, s 23. For example, a serious burn or laceration must be notified to WorkSafe.  
113 Section 24. For example the collapse of a structure must be notified to WorkSafe. 
114 Section 25. For example, the death of a person must be notified to WorkSafe.  
115 Section 56. 
116 See Chapter 4 of this thesis. 
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officers. It would then be up to the SRA and the PCBUs to demonstrate they 

are complying with the HASWA and not hiding each other’s failings, and that 

the bad apple officer was the only offender.  

There is indeed always a danger that such a structure may lead to perverse 

SRAs hiding the breaches of one member to protect the collective. The 

internal regulator should thus have a mandatory duty to report117 an officer 

who refuses to collaborate,118 where severe non-compliance results or could 

result in an immediate risk to life and limb.  

The internal regulators should be criminally liable, by paying a fine, for 

failing to report. Both the internal regulator and officers will then know that 

internal regulators have no choice but to report. Officers should be held 

criminally liable, by paying a fine, for discouraging an internal regulator from 

reporting. Officers might then be less likely to suppress an internal regulator 

from reporting.119 The law should also make it clear that false reporting, or 

using the threat of reporting when there is no reason to report, will also be 

criminally punished with a fine. This may help prevent vexatious use of the 

internal regulator’s powers.  

There is another possible issue. A recalcitrant officer may, through their 

behaviour, trigger an escalation to WorkSafe, or there may be serious accident 

at a PCBU where WorkSafe needs to get involved. The officer may then 

become a black sheep for having drawn attention to the SRA and risk being 

ostracised. The process of contrition suggested below120 may perhaps help to 

avoid this ostracism.  

Power of the Internal Regulator to Suspend Operations 
The INPO has the power to suspend operations at a plant that does not meet 

safety standards, which is perhaps justified in light of the fact that a nuclear 

disaster can have catastrophic repercussions. The decision to suspend 

operations in a particular PCBU can have dramatic consequences, the most 

severe of which would be workers losing their jobs. Disestablishing PCBUs 

 
117 At the moment, the duty to report is on the PCBU. HASWA , ss 23-25. 
118 Ayres and Braithwaite, n 103 above, at 118-119. 
119 At 118-119. 
120 See Section 8.3.3. below. 
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that have particularly bad safety records was an idea put forward by the 

Independent Taskforce.121 Indeed, if the PCBU is so dangerous that a failure 

of safety systems may have disastrous consequences, it should be shut down 

immediately. Instances such as the Bhopal plant disaster122 and the Pike River 

Mine tragedy123 come to mind.  

However, courts have been at pains to point out that putting companies out of 

business would hurt workers’ employment opportunities.124 Nonetheless, in 

situations where there is an imminent threat to health and safety, shutting 

down the business using a prohibition order125 may be the only way to prevent 

serious harm. Thus internal regulators should be able to issue prohibition 

orders, as well as non-disturbance notices,126 in order to preserve sites 

pending an investigation by WorkSafe. The internal regulator’s exercise of 

power could itself be subject to review.127 An improper use of suspension 

powers should lead to the internal inspector losing the respect of his or her 

colleagues, and perhaps even their job. 

Setting up SRAs will also require funding. Officers could pay a monthly fee 

to their association in return for being part of a peer group. For officers of 

smaller PCBUs, the government may consider contributing to the SRA, or 

perhaps allowing a tax discount for the fees paid to the SRA. 

 
121 Taskforce Report, n 101 above, at [389]. 
122 A chemical plant exploded in Bhopal, India in 1984. 2000 people died and over 200,000 
were seriously injured after the plant exploded releasing toxic gas into the atmosphere. The 
company paid out one and half times its annual profits in compensation. Investing in safety 
precautions to prevent the disaster would have been cheaper. Union Carbide’s share prices 
then dropped. To avoid a hostile takeover from GAF Corporation, Union Carbide borrowed 
US $3 billion to retain its top executives with higher salaries. It sold sizeable chunks of its 
businesses to pay off the debt. As a result, the company became more focused and 
competitive. The increased focus and competitiveness as a result of the explosion is not due 
to a rational decision to improve workplace safety, but more as a result of reactions to 
adverse circumstances the company found itself in after the accident. 
123 See Royal Commission on the Pike River Coal Mine Tragedy, New Zealand (2012). 
124 See for example Stumpmaster v WorkSafe New Zealand CRI 2018-404-039 [2018] NZHC 
2020. Per Venning and Simon France JJ.. 
125 HASWA, ss 105-107.  
126 Sections 108-111.  
127 See Chapter 7 of this thesis. 
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8.3.2. Persuasion through Reputation and Peer Pressure  

Reputation 
The HASWA provides opportunities to name and shame PCBUs and 

officers. If a PCBU or an officer receives a provisional improvement notice 

from a safety representative,128 they must, “as soon as possible display a copy 

of the notice at or near the workplace”.129 When WorkSafe issues a PCBU or 

officer with an improvement130 or prohibition notice,131 the latter must as 

soon as practicable, display these notices in a prominent place at or near the 

workplace.132 When WorkSafe accepts an enforceable undertaking, it must 

publish on its official website the notice of the decision to accept the 

undertaking, who has accepted the undertaking, and the reasons for doing 

so.133  

Courts can also make an adverse publicity order requiring an offender to 

publicise or to notify “a specified person or class of persons” of their offence, 

its consequences, the penalty imposed, and “any other matter”.134 Publicising 

a wrongdoing sends a message to other duty-holders about what types of 

behaviour are punishable.135  

One possible effect of publicising a company’s offending could be a 

monetary penalty when customers stop purchasing the company’s 

products.136 Brent Fisse argues that the political reality remains that imposing 

fines of a magnitude significant enough to punish the company in the same 

way customers could would not be possible.137  

Publicising an officer’s offending may or may not lead to a decrease in sales 

for the PCBU. But what of the officers’ personal reputation? If prestige is 

 
128 HASWA, s 69. 
129 HASWA, s 76. Work Health and Safety Act (Aus) 2011s 97 . 
130 HASWA, s 101. 
131 Sectoin 105. 
132 Section 117. The inspector may also display the notice: HASWA , s 118. WHSA 2011 
2011, s 149. 
133 HASWA, s 124(2). WHSA (Aus), s 217(2).  
134 HASWA, s 153. 
135 Judith van Erp “Naming without Shaming: The Publication of Sanctions in the Dutch 
Financial Markets” (2011) 5(3) Regulation and Governance 287, at 291. 
136 W. Brent Fisse "The Use of Publicity as a Criminal Sanction against Business 
Corporations," (1971) 8(1) Melbourne University Law Review 107, at 117. 
137 At 118. 
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derived from wealth138 and the success of the company or PCBU, a failure of 

the company or PCBU may negatively affect the officer’s status within the 

PCBU.139 When the offending is significant enough, Fisse argues that there 

may be ensuing government interventions in the form of a government 

inquiry or unfavourable treatment.140  

Judith Van Erp argues that publicising a wrongdoing sends a message to 

other duty-holders about what types of behaviour are punishable.141 Fisse 

also argues that giving publicity to successful prosecutions would lead to an 

“educative and moralizing effect [that] could increase the level of 

compliance”.142 However, she says that the main shortcoming of adverse 

publicity orders is that the order does not itself explain the organisational 

processes that led to the breach occurring, or how the breach was remedied 

to the satisfaction of the regulator.143 There is some evidence that a few, but 

not all, corporations have changed their own procedures and internal policies 

as a result of a public disclosure of a corporate crime.144 Thus the adverse 

publicity order may fall short in performing an educational function that is 

vital to help organisations improve their WHS culture. 

Shaming individuals can lead to retaliation, which in turn increases criminal 

offences.145 Stigmatised individuals may not respond well to being shamed. 

Braithwaite and Drahos argue that public shaming may in fact increase 

crime146 and argue instead for “restorative practices” that induce “remorse 

and shamefulness that prevent crime”.147 

 
138 At 118. 
139 At 118. 
140 At 118. 
141 van Erp, n 135 above, at 291. 
142 Fisse, n 136 above, at 119. 
143 Van erp, n 135 above, at 300-301. 
144 Braithwaite and Geis, n 41 above,, at 310.  
145 At 292. 
146 See Section 8.2 above: being labelled as a law breaker can in fact increase the law 
breaker’s propensity for breaking the law. 
147 John Braithwaite and Peter Drahos “Zero Tolerance, Naming and Shaming: Is there a 
Case for it with Crimes of the Powerful?” (2002) 35(3) The Australian and New Zeeland 
Journal of Criminology 269. There may be situations where punishment and public 
denouncement are unavoidable. A tragedy such as the Pike River mine disaster rightly would 
have deserved punishment and the directors did deserve the negative publicity they got. 
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To overcome the problem of increased offending that comes from 

stigmatising, WorkSafe can limit itself to naming PCBUs in adverse 

publicity orders or notices. The individual officer should not be identified,148 

but the breach and the punishment should be explained, as well as how the 

breach was rectified, perhaps in a trade magazine,149 or at a meeting of the 

SRA. Providing this information is the best way to use the normative function 

of adverse publicity orders.150 The officer may, however, be named in their 

close peer group to leverage on the benefits of “re-integrative shaming” as 

suggested below.  

The regulator should also take care not to name low-level offenders, as doing 

so can easily lose the goodwill of the regulated community – “why should 

such a trivial matter be so severely criticised?”151 The reverse is also true; the 

regulator punishing really ‘bad apples’ leads to a greater desire by the 

regulated community to comply.152 Failing to prosecute egregious breaches, 

or to publicise those, also diminishes the regulated community’s willingness 

to comply.153  

Peer Pressure and Re-integrative Shaming  
John Braithwaite says the “moral educative function” that comes from 

shaming is “sorely neglected”.154 Braithwaite examined some of the evidence 

from psychology and criminology and integrated it into a theory of re-

integrative shaming.155 Re-integrative shaming, as opposed to stigmatising 

shaming, is shaming that is followed by “efforts to reintegrate the offender 

back into the community of law-abiding or respectable citizens”.156 The true 

intention behind shaming has always been the final reintegration of the 

wayward member back into the group and reconciliation with the group.157 

 
148 Although a quick search of the Companies Register may reveal who the officers are, the 
idea is not to stigmatise a particular individual by publicly naming and shaming them. 
149 John Braithwaite Crime, Shame and Reintegration (Cambridge University Press, USA, 
2006), at 136. 
150 Van Erp, n 135 above, at 306. 
151 At 303. 
152 At 305. 
153 At 304. 
154 Braithwaite, n 149 above, at 132. 
155 At Chapters 1 and 7. 
156 Braithwaite, n 149 above, 100. 
157 Friedman, n 100 above, 164-165. 
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Braithwaite also presents evidence that when there is interdependence, 

voluntary compliance is more likely. For example, animal welfare codes 

were more likely to be complied with when the animal welfare regulator gave 

clearance for animals to be used in research; pharmaceutical companies rely 

on governments as big clients for their drugs, so are more likely to comply 

with regulation.158 Therefore, achieving a community that is interdependent 

may also be necessary. 

Trust is also more easily maintained through repeated interactions, rather 

than an occasional meeting with a regulator.159 Braithwaite advocates that 

there should be a shift in monitoring to the community, where illegal 

behaviour would be dealt with through informal processes. The regulator 

would then have the role of “auditing the effectiveness of these community 

controls”.160 A key question remains whether the re-integrative shaming 

mechanisms that Braithwaite describes can work in the SRAs (self-

regulatory associations) proposed earlier.161  

Braithwaite suggests that reintegration is most likely to occur in 

communitarian societies.162 It appears then that creating a sense of 

community for officers becomes critical for re-integrative shaming to occur.  

In another piece, Braithwaite recounts how the mining sector in the US 

leverages on re-integrative shaming.163 Mining superintendents would attend 

monthly meetings with the president of the mining company and other senior 

executives. The superintendents would report on safety and then on 

productivity, followed by having to answer the inevitable question ‘why?’164 

Braithwaite reports that it was an “extreme embarrassment for general 

superintendents to have to come back month after month and report safety 

performances falling behind…”.165 A key, of course, is that superintendents 

 
158 Braithwaite, n 149 above, at149. Although there is evidence of pharmaceutical companies 
working out ways of hiding the truth from executives in a bid to prevent their arrest.  
159 At 149. 
160 At 150. 
161 See Chapter 7 of this thesis. 
162 Braithwaite, n 149 above, at 139. Although he does caution that the evidence for this 
comes mostly from Japan. He also notes that ‘shame’ is a difficult concept to measure. 
163 At 134. See also John Braithwaite To Punish or to Persuade: Enforcement of Coal Mine 
Safety (State University New York Press, USA, 1985). 
164 At 134. 
165 At 134.  
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are offered “advice and encouragement to improve”, rather than being fired 

or demoted.166 

As suggested above, officers could get together on a monthly basis as part of 

an association, to create a small community within their industry through 

which to share their victories and defeats. Engagement with the narrative of 

non-compliance can help officers unravel problems, and successful officers 

can advise non-compliant regulatees on how and why to comply.167  

Diagrammatically, a regulatory pyramid that integrates ‘re-integrative 

shaming’, could be represented as shown in Figure 8.1 below. 

 

 
166 At 135. For studies testing Braithwaite ‘reintegrative shaming theory, see Kristina 
Murphy and Nathan Harris “Shaming, Shame and Recidivism : A Test of Reintegrative 
Shaming Theory in the White-Collar Crime Context” (2007) 47  British Journal of 
Criminology 900, at 903-06. The study looked at data from 1998 when Australia’s 
Commissioner of Taxation cracked down on ‘aggressive tax planning’. Tens of thousands 
of taxpayers were affected and received enforcement letters informing them that they had 
breached the law. They were given two weeks to pay outstanding tax bills reportedly in the 
average of AU$75,000. The backlash that followed cause the Tax Office to try to reach 
settlements with tax payers. The study included 625 taxpayers. To measure ‘shame’, 
participants were simply asked how they felt by choosing from a series of sentences 
describing various emotional states. Participants were also asked about their level of non-
tax compliance where the authors admit respondents may be reluctant to divulge the whole 
truth. Carter Hay “An Exploratory Test of Braithwaite’s Reintegrative Shaming Theory” 
(2001) 38(2) Journal of Research in Crime and Delinquency 132. See also Lening Zhang 
and Sheldon Zhang “Reintegrative Shaming and Predatory Delinquency” (2004) 41(4) 
Journal of Research in Crime and Delinquency 433. 
167 Braithwaite, n 94 above, at 495. 
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Figure 8.1. Re-integrative Shaming Embedded Within the Responsive 

Regulation Model 

In this model, the internal regulator would “hand over the baton” to 

WorkSafe when reintegrative shaming fails, or if there is a serious breach. 

The internal regulator is appealing to the “virtuous” self of the officer.168 

Before escalation to WorkSafe, the internal regulator would first make use of 

persuasion. Once WorkSafe takes over, they may then escalate all the way to 

a prosecution, as with the traditional responsive regulation pyramid. The 

apex would be incapacitation.169  

At which point should the internal regulator hand over to WorkSafe? In 

applying responsive regulation theory, the “process of escalation speaks for 

itself”.170 That is to say that the escalation process should be projected as 

being inexorable, which the regulatee can stop if they cooperate and 

comply.171 Once on notice of a possible escalation, if the CEO and the board 

 
168 Ayres and Braithwaite, n 103 above, at 51. 
169 See Chapter 7 of this thesis. 
170 Viebeke Nielsen and Christine Parker “Testing Responsive Regulation in Regulatory 
Enforcement” (2009) Regulation and Governance (3) 376, at 382. 
171 At 382. 
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refuse to comply and to avail themselves of the help being provided by the 

internal regulators, then the escalation to WorkSafe would have to occur.  

It is also possible that the CEO may accept at first and then become 

obstructive later. For instance, the CEO could say “we’ve always done it this 

way”172 and refuse to budge. The threat of WorkSafe intervention would still 

be looming in the background and a recalcitrant CEO should be willing to 

face the consequences.  

Handing the case over to WorkSafe for a criminal investigation may become 

the point of no return where the escalation can no longer be de-escalated.173 

If the officers are found guilty, they may perhaps, following the criminal 

investigation, be rehabilitated by their peers.174 However, there is a risk that 

the mere fact of being investigated and prosecuted could antagonise the 

officers.175 An officer who cannot be rehabilitated and continues to go rogue 

should perhaps be incapacitated.176 

It is still possible that the officers perceive what the internal regulator did in 

getting them to comply as unfair and coercive, and it is difficult for a 

regulator to know how a particular regulatee will react to their advice,177 even 

if the internal regulator is trying to act in a conciliatory way. One way around 

this is Nielsen’s and Viebeke’s suggestion that a CEO (or any other officer) 

may need professional advice in order to take responsibility and to take 

charge of the interactions with the regulators.178 

The problems associated with the escalation process are likely to be 

amplified when dealing with escalation by two agencies rather than one. A 

threat by the internal regulator to escalate to WorkSafe has the potential to 

be misunderstood as the fact that there will be escalation, not a threat of 

escalation that can be mitigated by the regulatee’s compliance. Succeeding 

 
172 Rees, n 61 above, at loc 1386, 
173 See Ayres and Braithwaite, n 103 above, at 37. 
174 See Section 8.3.3. below. 
175 See Section 8.2 above. 
176 Ayres and Braithwaite, n 103 above, at 43. The authors talk about “super punishments” 
and that it may be necessary to punish one person severely to obtain compliance within the 
rest of the industry.  
177 See for example Nielsen and Parker, n 169 above, at 394. 
178 At 395.  
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in obtaining compliance may come down to the skills of the internal 

regulator/inspector. There is also the fact that if there is a serious accident, 

there will be no escalation and WorkSafe will have to get involved 

immediately. 

Here is an example. In September 2016, a young man aged 20 had his hand 

drawn into a tortilla machine.179 He suffered extensive burns and crushing 

injuries and underwent at least three surgeries.180 A reparation order was 

made.181 It was well known that tortillas regularly got stuck in the tortilla 

machine and that operators would have to manually dislodge tortillas using 

a spatula.182  

Imagine a variantion on the facts of the Remarkable Tortilla case above. 

Assume that an inspector from the internal regulator of the food 

manufacturing SRA finds that workers are regularly dislodging tortillas by 

removing the barrier and using a spatula. (Whether the internal regulator can 

find this out may of course depend on how much trust the worker has in the 

regulator. Perhaps the safety representatives discussed in Chapter 4 could 

play a role in liaising with the internal regulator or the SRS and the workers.). 

The internal regulator then sends a letter to the officer of Remarkable Tortilla.  

As the evidence from the Australian Tax Office suggests,183 a stern letter is 

likely to cause defensiveness. A letter than is more conciliatory in tone may 

actually cause the officer to act without defensiveness in their eagerness to 

be seen to do the right thing. Not everyone is amenable to such coaxing, of 

course, but if such inspections were to happen industry-wide and if the 

methods used by in obtaining compliance can be transferred to other 

situations,184 one can reasonably foresee more safety breaches being fixed. 

If the officer stubbornly refuses to comply, then the internal regulator could 

threaten to escalate to WorkSafe. If the officer behaves in a recalcitrant 

manner, the internal regulator can then shift the case to WorkSafe, who may 

 
179 WorkSafe New Zealand v Miller Limited t/a Remarkable Tortillas [2018] NZDC 5948, at 
[10]. 
180 At [11]. 
181 At [23]. 
182 At [8]. 
183 N 173.  
184 See Section 8.2 above. 
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then start by advising, and failing that, a prosecution. WorkSafe is still going 

up the pyramid in escalating its response and trying to appeal to the officer’s 

”rational self”.185 The difference is that the regulatee now knows that 

WorkSafe has the ability to start criminal proceedings. At the very tip would 

be incapacitation of the officer.186 This would be reserved for incompetent or 

“irrational actors”.187 The threat of total incapacitation can also serve as 

deterrent for “rational actors”.188 

Now assume another set of facts where escalation occurred because a worker 

got injured by misusing the tortilla machine. In de-escalating the pyramid, 

re-integrative practices would need to be implemented.  

The officer of the PCBU (Remarkable Tortillas)189 would have to sit down 

and explain to colleagues and members of the SRA why the young man got 

injured and the effects of the accident on the business and on the family. The 

officer may feel more than a little embarrassed, as it was, after all, well 

known that tortillas got stuck regularly in the machine and that workers 

would regularly lift the guard.190 Officers of other PCBUs with machines 

where guards are easily dislodged may start thinking about their own workers 

and the embarrassment of having to front up in case of an accident. The aim 

is to make “everyone… the guardian of everyone” by being able to hold up 

a mirror to errant members.191 

For the offender, the shame of the defeat can then be used as a re-integrative 

mechanism to bring errant officers back into the fold of the community. The 

community of officers can help the offending officer to lift their game. The 

SRA could also provide support while the officer faces the challenges of a 

prosecution, to further reinforce the notion that it is possible to overcome 

 
185 Ayres and Braithwaite, n 103 above, at 31. 
186 See Chapter 7 of this thesis. 
187 Ayres and Braithwaite, n 103 above, at 35. 
188 At 35. 
189 Remarkable Tortillas, n 179 above, at [1]. 
190 At [8]. 
191 Braithwaite, n 149 above, at 148. 
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setbacks.192 That is, in Braithwaite’s words, “shaming… that shames while 

maintaining bonds of respect…”193 

In his reintegrative shaming theory, Braithwaite also explains the importance 

of ceremonies.194 His view is that criminal punishment is the “degradation 

ceremony with maximum prospects of stigmatization”.195 The officer in the 

Remarkable Tortilla case did not get punished. If the officer had been 

convicted, there might be some stigmatizing shame attached to them. It might 

then become necessary to have a ceremony after the criminal conviction to 

show that the officer has been reintegrated. Braithwaite says these 

reintegrative ceremonies could range from “a simple smile expressing 

forgiveness… to quite formal ceremonies to decertify the offender as 

deviant”.196 This could take the form of a reconciliation meeting with the 

victim, a presentation to the SRA about the lessons learnt with peers showing 

support of the changes made, and acknowledgment that the officer has made 

changes. 

Of course, individuals respond to shame differently. A focus on learning how 

to empathise with the victim and understanding how to acknowledge the 

feeling of shame helps to improve the response to shame by allowing the 

individual to internalise ‘lessons’.197 Stigmatising shame may cause 

individuals to blame outside sources for the events that occurred.198 Support 

from a psychologist may be of benefit to help officers internalise the lessons 

of reintegrative shaming.199 

 
192 Patrick Hudson “Safety Management and Safety Culture: The Long, Hard and Winding 
Road” in Occupational Health and Safety Management Systems: Proceedings of the First 
National Conference (eds Warwick Pearce, Clare Gallaher and Liz Bluff, Australia, 2001) 3 
21-28. Hudson puts forward the need to keeping trying to improve safety in the face of 
failures. 
193 Braithwaite, n 148 above. The author also argues that shaming only works in those who 
have developed their own internal conscience, and presumably not on psychopaths who do 
not respond to shame or punishment. 
194 At 14. 
195 At 14. 
196 At 56. 
197 Murphy and Harris, n 166 above, at 901. 
198 At 901. 
199 See Katherine Beaty Chiste “Retribution, Restoration, and White Collar Crime” (2020) 
31, Dalhousie Law Journal 85, at 106.  
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Katherine Chistie, in her analysis of reintegrative shaming, found that some 

white collar offenders may not have the required psychological and 

personality traits to respond to reintegration and restoration (to the victim).200 

Some white collar offenders “tend towards irresponsibility, undependability, 

and disregard for social rules and norms”,201 as well as exhibiting narcissistic 

traits (the need for admiration combined with a lack of empathy).202  

If the officer is unable to express empathy or feel remorse for his/her action, 

then reintegrative shaming may not achieve the objective of ‘reforming’ the 

offender203 and even less of being able to provoke some sense of forgiveness 

from the victims.204 It also appears that some white collar offenders do not 

have strong attachments to their organisations,205 and may not therefore care 

what the opinions of his/her peers are in a way that can cause them to care 

and make an effort to change.206 Reintegrative shaming is thus not likely to 

work in these extreme cases. 

8.4.  Conclusion  

The model suggested here would involve the use of co-regulation to regulate 

the due diligence duties. SRAs would work to develop safe methods of work 

that would be approved by WorkSafe. These methods of work would be 

advised directly to officers. Internal inspectors/regulators would inspect 

workplaces. Inspections would be an opportunity to both benchmark the 

PCBU against peers in the SRA and to learn about best practices in the 

industry, and then to make these ‘best practices’ the expected standard to be 

achieved.  

Officers would meet also regularly to explain how their PCBUs are faring in 

comparison with others. These meetings could also be places where 

‘reintegrative shaming’ occurs – the confessional. There is indeed evidence 

 
200 At 95. 
201 At 95. See Judith M. Collins and Frank L. Schmidt “Personality, Integrity, and White-
Collar Crime: A Construct Validity Study” (1993) Personnel Psychology 295. 
202 Chiste, n 198 above, at 95. See Gerhard Bickle et al “Some Personality Correlates of 
Business White-Collar Crime” (2006) Applied Psychology: An International Review 220.  
203 Chiste, n 199 above, at 96. 
204 At 106. 
205 At 96. See James R. Lasley “Toward a Control Theory of White-Collar Offending” (1988) 
4 Journal of Quantitative Criminology 347. 
206 Braithwaite and Drahos, n 147 above, at 7. 
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to suggest that officers may be particularly amenable to re-integrative 

shaming. 

In order for candid exchanges to occur, the identity of the officers could be 

kept confidential until escalation to WorkSafe becomes necessary. WorkSafe 

would then investigate that particular officer, and any PCBU and officer in 

the SRA could be subjected to an inspection. This threat may help motivate 

officers to be each other’s guardians and to ‘play ball’. However, an 

inspection visited on a PCBU or officer who feels they have done nothing 

wrong may be viewed with resentment. 

Recalcitrant officers would be referred to WorkSafe. The escalation process 

to WorkSafe may pose challenges such as further aggravating officers who 

may become more unwilling to comply. De-escalation may become 

extremely difficult, but not impossible for a skilled internal regulator. If the 

peer group is willing to accept the offending officer back into the fold through 

a process of reintegrative shaming, the de-escalation process from a 

WorkSafe prosecution to SRA-based compliance at the base of the pyramid 

may become less difficult. Truly ‘bad apples’ would have to be incapacitated. 
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9. Conclusion 
 

The research question that this research sought to answer is: 

How can the interpretation and implementation of the 

HASWA be enhanced to achieve the intended objective of 

improving workplace health and safety in New Zealand? 

To answer this question, the thesis set out to achieve three main 

objectives: 

1. Providing clarity on the new definitions of some of the duty-

holders and their respective duties under the HASWA; 

2. Suggesting a model to improve worker representation in New 

Zealand; 

3. Suggesting an improved co-regulatory framework for the due 

diligence duties that might in turn improve WHS in New Zealand. 

Being a new piece of legislation, some of the key terms in the HASWA 2015 

had to be clarified. Chapter 3 gave a detailed explanation of the term PCBU 

(person conducting a business or undertaking),1 which in essence is the 

business or enterprise of the employer.2 The definition thus covers any form 

of business, including companies, partnerships and sole traderships.  

PCBUs have a primary duty of care3 and must ensure, so far as is reasonably 

practicable, the health and safety of workers and of other persons. This duty 

was examined in detail in Chapters 3 and 6. The latter chapter focused on 

factors that officers of PCBUs might consider in ensuring the PCBU is in 

compliance. The terms ‘worker’ and ‘other persons’ were also defined in 

Chapter 3. These definitions are wide-ranging covering not only employees, 

but also sub-contractors and their employees,4 and ‘other persons’ are any 

persons who may be put at risk as part of the conduct of the business or 

 
1 HASWA, s 17. 
2 Victorian WorkCover Authority v Horsham Rural City Council [2008] VSC 404 at [47], 
per Hansen J. 
3 HASWA, s 36. Space constraints prevented the researcher from exploring the other duties 
of the PCBU: see HASWA, ss 37-43. 
4 Section 19. 



Chapter 9 

 293 

undertaking of the PCBU.5 Thus, it appears that the duty of the PCBU is 

extensive.  

However, the duty is limited by the ‘reasonably practicable’ test.6 Chapters 

3 and 6 explained that the test involves balancing of risk and the practicability 

of eliminating or minimizing those risks. Some practical examples were also 

provided. The case law suggests that if the risk of death is high, then no safety 

measure can ever be too impractical or too costly.7 

The term ‘officer’8 was defined in Chapter 6. These are the individuals who 

have oversight of the entire PCBU (such as company directors) and who must 

exercise due diligence9 to ensure that the PCBU is complying. In New 

Zealand, it appears that their duties extend only to what is within the scope 

of a particular officer’s role within a PCBU. For example, a Chief Financial 

Officer makes financial decisions that may influence workplace health and 

safety (WHS). Chapter 6 also suggested how officers might discharge their 

due diligence duties to ensure the PCBU complies with its obligations, as 

well as to achieve the aim of improving WHS culture in New Zealand.10 

One of the suggestions to improve WHS in New Zealand was to enhance 

worker representation in WHS matters.11 Chapter 4 found that indirect 

worker representation, that is representation through a union or a safety 

representative, often results in better WHS outcomes than when workers had 

to represent themselves directly.12 However, Chapter 4 also found that, as the 

law is currently written,13 the majority of workers in New Zealand may not 

be able to avail themselves of the benefit of indirect worker representation.  

 
5 Section 36(2). 
6 Section 22. 
7 WorkSafe New Zealand v Ministry of Social Development [2016] NZD 12806, at [127]. 
See also The Report of the Independent Taskforce on Workplace Health and Safety (April 
2013), at [339]. 
8 HASWA, s 18 
9 Section  44.  
10 Taskforce Report, n 7 above, at [176].As shown in Chapter 5, the term ‘safety culture’ is 
itself subject to academic debate, how each PCBU goes about improving its own culture will 
depend on the PCBU itself. Officers should have a sufficient understanding of how to 
improve safety culture in order to improve this in their own organisations. 
11 See Royal Commission on the Pike River Coal Mine Tragedy, New Zealand (2012), at 
332. Taskforce Report, n 7 above, at [237]. 
12 See for example David Walters and Theo Nichols Worker Representation and Workplace 
Health and Safety (Palgrave Macmillan, New York, United States, 2007). 
13 HASWA, ss 62-66. 
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A model based on the roving safety inspectors in Sweden was suggested. 

This model relies on strong union presence and a tradition of organising 

workers, two things which may not be sufficiently present in New Zealand 

for the Swedish model to work. An alternative to unions was thus suggested 

in the form of safety collectives. These would advocate for all workers on 

WHS matters, as well as play an educational role for workers in workplaces. 

A particular challenge is managing conflict between workers and PCBUs and 

their officers.14 Indeed, this is a significant limitation to the research 

presented here.   

Engagement with workers is one of the due diligence duties of officers.15 

Focusing on enforcing the due diligence duties (as suggested in Chapter 5) , 

as well a working with a psychologist as suggested in Chapter 8, might make 

officers more amenable to resolving conflict with workers. 

Chapter 5 suggested that the key to significantly improving WHS in New 

Zealand could be a stronger focus on the regulation of the due diligence 

duties of officers. To that end, Chapter 7 looked at some regulatory theories. 

In line with Ayre’s and Braithwaite’s responsive regulation theory that the 

regulator must be able to act as a benign big gun,16 WorkSafe would have to 

actually start prosecuting breaches of the due diligence duties.  

Prosecutions are only part of the solution. A co-regulatory model was 

suggested to achieve the aims of persuasion and education at the base of the 

responsive regulation pyramid. Officers within an industry could group 

themselves into self-regulated associations (SRAs).17 Inspectors (or internal 

regulators) of the SRA could work with PCBUs and officers to develop best 

 
14 See for example Robert Hebdon and Hyatt Douglas “The Effects of Industrial Relations 
Factors on Health and Safety Conflict” (1998) 51(4) Industrial and Labour Relations Review 
579. The authors found that the more confrontational the relationship between workers and 
management, the more likely workers would use  the right to stop unsafe work and the right 
to make anonymous complaints on safety violations to the regulator the authors examined  
10, 193 ‘bargaining units’ in Ontario, Canada, 1988) Nicholas A Ashford “Worker Health 
and Safety: An Area of Conflicts” (1975) 98 (9) Monthly Labor Review 3, which reviews 
the types of industrial conflict arising out of WHS issues.  
15 HASWA, s 44(4)(d).  
16 Ian Ayres and John Braithwaite Responsive Regulation: Transcending the Deregulation 
Debate (, Oxford University Press, United Kingdom), at 3. 
17 Julia Black “Constitutionalising Self-Regulation” (1996) Vol 59(1) Modern Law Review 
24. 
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practice codes that would be approved by WorkSafe, help to disseminate 

these codes, and help officers achieve the required standards. The research 

reviewed in Chapter 8 suggests that officers, being white collar workers, may 

be particularly amenable to re-integrative shaming. Thus, officers could meet 

regularly to explain how their PCBU is doing in comparison with others 

within the SRA and get advice and feedback. Chatham House rules18 could 

apply within the SRA, although as explained in Chapter 8, some tensions 

between anonymity and accountability will remain. 

Internal regulators would escalate to WorkSafe if faced with a particularly 

recalcitrant officer. Deciding when to escalate may depend on the internal 

inspector’s own judgement as well as their relationship with that officer and 

may not always be an easy choice. In the instance where a serious incident 

occurred, WorkSafe would have to be involved. De-escalation might also be 

hard, but the process of contrition and re-acceptance back into the fold of the 

SRA may help.19  

The various definitions suggested here may or may not be adopted by New 

Zealand courts. Although the suggestions made in relation to the safety 

collectives and SRAs are backed by research, it may not be possible to tell 

how well they would work in practice until they are implemented.  

A challenge would be the issue of cost. Workers would contribute a fee to 

the safety collective, and officers would pay for the functioning of the SRA. 

It will be a real challenge to motivate duty-holders to do this.  

Parliament may not be amenable to legislating for change due to political 

pressures, which may continue the vicious cycle of improper characterisation 

leading to more incoherent outcomes. Parliament may become amenable to 

revisiting the current WHS legal and regulatory frameworks if New Zealand 

is faced with another large-scale disaster, that would again highlight 

shortcomings in our WHS laws.  

 
18 https://www.chathamhouse.org/chatham-house-rule , accessed 17th September, 2020. The 
rule allows for open discussion within a group, on the condition that no one within the group 
makes the discussion public. 
19 Smooth escalation and de-escalation are perennial problems of the responsive regulation 
model. Robert Baldwin and Julia Black “Really Responsive Regulation” (2008) 71(1) The 
Modern Law Review 59. 

https://www.chathamhouse.org/chatham-house-rule
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Perhaps a small step for change could be to implement changes one industry 

at a time and review the changes regularly.20 Convincing officers to commit 

time and resources to implementing the changes is yet another challenge. It 

might take one generation of sustained changes to achieve the objective of 

significantly improving WHS in New Zealand.  

These implementation challenges present avenues for further research.  

 

 

 
20 Ibid. 
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