
16

The Emergence and Reform of the New Zealand Class Action

Nikki Chamberlain and Susan Watson*

16.1 INTRODUCTION

The civil procedure framework that governs the management of class action litigation in New
Zealand is ripe for reform. Although parties can commence class-wide litigation in New Zealand
in a number of ways, the most commonly utilised, and non-issue specific way, is by the ‘represen-
tative rule’ derived from the United Kingdom and contained in High Court Rule 4.24 (HCR 4.24).
Unfortunately, HCR 4.24 contains no further procedural guidance on the management of class-
wide litigation than merely providing that a representative plaintiff can sue on behalf of persons
with the same interest in the subject matter of a proceeding, either by consent of all plaintiffs
represented, or by leave of the court. This failure to provide procedural guidance has put the New
Zealand judiciary in a problematic position. On the one hand, there are clear advantages in
allowing class-wide litigation. On the other hand, the judiciary has to rely on a rule that was never
intended to bear the burden of managing class actions. Courts are in essence forced to allow opt-in
class actions while simultaneously developing class action procedure through their inherent
powers on a case by case basis. Consequentially, all class action stakeholders are disadvantaged.
The management of class actions is uneconomic, inefficient and uncertain.

The issue is becoming acute. Empirical evidence suggests that class-wide actions have
increased over the last four decades. Litigation funders, which are currently unregulated, have
now entered the New Zealand market. The need for reform is pressing. When considering
reform options, New Zealand can look to overseas models. The United States, Canada and
Australia have all adopted comprehensive statutory based class action civil procedure rules. The
United Kingdom has gone down a different path by instead allowing for Group Litigation
Orders. As New Zealand sits at a crossroad, what is the best option for reform?

This chapter addresses both the development of the opt-in class action in New Zealand from
its emergence in the ‘representative rule’ and the problems stakeholders face under the current
civil procedure regime. It also evaluates the options for reform measured against the purposes
and aims of class action litigation. Specifically, Section 16.2 contains an overview of the legal
system and the civil procedure framework in New Zealand. Section 16.3 addresses the history of
the ‘representative rule’ which is used to allow opt-in class actions. Section 16.4 discusses the
current state of opt-in class actions in NewZealand, including empirical data on the types of class
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actions, the plaintiff class sizes and financing mechanisms utilised. Section 16.5 concludes with
an overview of the issues likely to arise in the future and sets out reform recommendations.

16.2 NEW ZEALAND’S LEGAL SYSTEM

16.2.1 Overview of New Zealand’s Legal System

Māori are the indigenous people of New Zealand. The legal tradition of Māori can be classified
as being part of the chthonic tradition. Prior to colonisation,Māori used their own oral-based law
called ‘Tikanga Māori’ to regulate society. However, in 1840, New Zealand was colonised by the
English, who brought with them their English common law traditions. As a result, the English
common law tradition became the dominant legal system in New Zealand. In this respect, New
Zealand has ‘maintained the fundamentals of its common law ancestry: an unwritten constitu-
tion; a hierarchy of courts; the application of the doctrine of precedent; and the adversarial
litigation system’.1

In contemporary New Zealand, there are two primary sources of law: statutes enacted by the
New Zealand Parliament, and case law from the New Zealand judiciary in accordance with the
common law tradition. The judiciary follows the doctrine of precedent meaning that judicial
decisions from superior courts bind those courts below them in the hierarchy. The court
structure allows for appeals from judgments of lower courts to higher courts.

The New Zealand courts can be categorised into two broad categories: courts with general
jurisdiction, and courts with specialist or specific jurisdiction. The courts with general
jurisdiction can hear an array of legal issues and comprise of the District Court2, the High
Court, the Court of Appeal and the Supreme Court. The court of first instance for civil matter
claims under NZ$350,000 is the District Court, and for claims over NZ$350,000 is the High
Court.3 The High Court can grant leave to hear civil claims under NZ$350,000.4 Appeals from
the High Court are heard in the Court of Appeal. The Supreme Court, established in 2003, is
the final appeal court from the Court of Appeal.5 The courts with specialist or specific
jurisdiction are the Employment Court, the Environment Court and the Māori Land Court.
The District Court also has specialist divisions, being the Family Court, the Youth Court and
the Disputes Tribunal.

All courts have jurisdiction conferred by statute. However, the High Court is the only court in
New Zealand, which has inherent common law jurisdiction meaning it has non-statutory
substantive jurisdiction to do whatever ‘may be necessary to administer the laws of New
Zealand’.6 As stated on the New Zealand Courts’ website, ‘the existence of such inherent
jurisdiction means there is never a vacuum in obtaining vindication of right according to
law’.7 Civil trials in the High Court are normally heard and determined on judge-alone basis.8

However, jury trials are common in defamation proceedings.9

1 Stephen Penk and Mary-Rose Russell, New Zealand Law: Foundations and Method 19 (2nd ed., 2018).
2 The District Court has limits on the types of legal claims it can hear. For example, the District Court cannot hear

claims relating to trusts, wills or interests in land: District Court Act 2016, s. 78.
3 District Court Act 2016, s. 74.
4 District Court Act 2016, s. 89.
5 Prior to 2003, the Privy Council in England heard final appeals.
6 Senior Courts Act 2016, s. 12.
7 Courts of New Zealand, ‘The Courts – High Court – History and Role’ www.courtsofnz.govt.nz.
8 Senior Courts Act 2016, s. 15.
9 See Senior Courts Act s. 16, also Defamation Act 1992, s. 36.
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Class-wide actions are most commonly initiated in the High Court although class-wide
actions have also been initiated in the Employment Court, the Environment Court and the
Māori Land Court. No class-wide actions have been filed in the District Court, despite there
being provision to do so under District Court Rule 4.24. As it is the Court most commonly
utilised, the focus of this chapter is on class-wide actions commenced in the High Court. We will
also briefly address class-wide actions filed in the Employment Court.

16.2.2 New Zealand’s Civil Procedure Framework

The rules of civil procedure that govern the management of litigation derive mostly from statute.
For example, the Senior Courts Act 2016,10 adopts the High Court Rules that were previously
contained in Schedule 2 of the Judicature Act 1908. The High Court Rules 2016 contains the
rules of civil procedure for the High Court. Each court has its own set of Rules.11 In the event
those rules are insufficient to manage litigation, the relevant rules also confer inherent power on
the courts to regulate their own procedure.

New Zealand does not have specific statutory-based procedural rules to manage class-wide
litigation. Plaintiffs most commonly rely uponHCR 4.24 – Rule 4.24 of theHighCourt Rules – to
commence class-wide actions. HCR 4.24 states in its entirety:

4.24 Persons having same interest
One or more persons may sue or be sued on behalf of, or for the benefit of, all persons with the
same interest in the subject matter of a proceeding−

(a) with the consent of the other persons who have the same interest; or
(b) as directed by the court on an application made by a party or intending party to the proceeding.

In practice, the High Court uses HCR 4.24 to allow class-wide actions and then relies on
its inherent powers to develop civil procedure for managing those actions on a case-by-case
basis.

Traditionally, actions commenced under HCR 4.24 were referred to as ‘representative actions’
although this terminology is not expressly used in HCR 4.24 itself, which is entitled ‘Persons
having same interest’. More recently, various stakeholders have used the term ‘class action’ to
describe proceedings under HCR 4.24. Certain members of the judiciary have suggested that the
terms ‘representative action’ and ‘class action’ can be used interchangeably.12 Others use the
word ‘class’ to describe plaintiffs in proceedings filed under HCR 4.2413 or refer to litigation

10 Previously the Judicature Act 1908.
11 For example, there are the District Court Rules 2014, the Court of Appeal (Civil) Rules 2005, the Supreme Court

Rules 2004, the Family Court Rules 2002 and the Employment Court Regulations 2000.
12 In the Supreme Court case, Paki v. Attorney-General [2014] NZSC 118, [2015] 1 NZLR 67, [216], William Young J

stated: ‘The appellants are running what in essence is a class action’.
13 Instances of this include Southern Response Earthquake Services Ltd v. Southern Response Unresolved Claims Group

[2017] NZCA 489, [2018] 2 NZLR 312, [34], [59], [78], [81], [91], [119]–[121] and [139]; Cridge v. Studorp Ltd [2016]
NZHC 2451, (2016) 23 PRNZ 281, [7], [26], [31]–[33], [81] and [86]; Strathboss Kiwifruit Ltd v. Attorney-General [2015]
NZHC 1596, (2015) 23 PRNZ 69, [3], [4], [10], [51] and [58]; LDC Finance (in rec and in liq) v.Miller [2013] NZHC
2993, [8], [17]–[26], [41], [50] and [52]–[54]; Blue Star Taxis (Christchurch) Society Ltd v. Gold Band Taxis
(Christchurch) Society Ltd HC Christchurch CIV-2009-409-2921, 19 November 2010, [22], [62], [67], [70], [71] and
[74];Houghton v. Saunders (2008) 19 PRNZ 173 (HC), [23], [100], [101], [115], [141], [143], [144], [147], [162], [219] and
[223]; Saunders v.Houghton [2012] NZCA 545, [2013] 2NZLR 652, [15], [31], [32], [36], [58], [65], [74], [94] and [95];
Credit Suisse Private Equity LLC v. Houghton [2014] NZSC 37, [2014] 1 NZLR 514, [10], [57], [71], [77], [79], [81],
[127], [162], [163], [165]–[167], [170] and [171]; SaxmereCo Ltd v.Wool BoardDisestablishment Co LtdHCWellington
CIV-2003-485-2724, 6 December 2005, [126], [139], [180], [182]–[185], [195] and [197]; Stickland v. Drummond HC
Auckland CIV-2006-404-3078, 13 May 2008, [10], [14], [15], [17], [18], [31], [38], [39], [42], [44], [46], [51], [53], [54]–
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commenced under HCR 4.24 as being a ‘class action’.14 Some law firms and commentators also
refer to litigation commenced under HCR 4.24 as ‘class actions’.15

The putative title of the New Zealand Law Commission’s review of the area, due for
completion in 2021, is ‘Review of Class Actions and Litigation Funding’. The putative title
suggests that class actions are part of the New Zealand legal landscape. Different terms are,
however, used to describe proceedings under HCR 4.24, creating potential confusion as to
whether New Zealand does in fact allow class actions.16

A representative action as originally intended by HCR 4.24 is different from how the judiciary
currently uses HCR 4.24 to allow opt-in class actions in substance. As a result, the historical
terminology used to describe an action under HCR 4.24, being a representative action, is largely
irrelevant. Themodern use and extended application by the judiciary of HCR 4.24means that an
opt-in class action is already permitted in substance if not explicitly in New Zealand.

As Justin Scott Emerson explains:

It has often been mistakenly asserted that class actions and representative actions are different
devices. New Zealand and England have rules known as ‘representative’, whereas the United
States rules are known as ‘class’. Although different in form, these rules are of identical nature,
and are merely specialised developments of the more general class action concept. Thus
although the New Zealand rule has special characteristics which appear to distinguish it from
the American ‘class’ description, essentially it remains a class action device.17

A brief history of the rule follows.

16.3 THE HISTORICAL DEVELOPMENT OF CLASS ACTIONS

IN NEW ZEALAND
18

16.3.1 Origin of HCR 4.24 and the Representative Action

HCR 4.24 has its origins in the Court of Chancery in England where it developed in the late
seventeenth and early eighteenth centuries as a mechanism to allow persons with the same
interests in a proceeding to be represented by a single party.19 In 1873, the United Kingdom
introduced Rule 10 in the Schedule of the Supreme Court of Judicature Act 187320 which
allowed representative proceedings in the High Court of the United Kingdom.21

[57], [63], [64] and [69]; and Registered Securities Ltd (in liq) v. Westpac Banking Corp (2000) 14 PRNZ 348 (HC),
[10], [18] and [28].

14 In 2003, Miller J was the first member of the High Court to refer to an action under HCR 4.24 as a ‘class action’ in the
case of Saxmere Co Ltd v. Wool Board Disestablishment Co Ltd HC Wellington CIV-2003-485-2724, 6 December
2005, [184].

15 Nicholas Wood and Edward Scorgie, ‘Dispute resolution in New Zealand – trends and insights’ (17 June 2015)
ChapmanTripp www.chapmantripp.com; Liesle Theron ‘Class actions in NewZealand’ (2016) Global Class Actions
Exchange http://globalclassactions.stanford.edu; and ‘When does the clock stop for class action plaintiffs? –
CoverToCover Issue 8’ (4 June 2016) Minter Ellison Rudd Watts www.minterellison.co.nz.

16 Asher J inCommerce Commission v.Carter Holt Harvey Ltd [2008] 1NZLR 387 (HC), [39] stated (without providing
his reasoning) that r. 78 of the thenHigh Court Rules ‘governs representative actions, and if it applied, would exclude
class actions’.

17 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 184 (1989).
18 The majority of Section 16.3 has been taken from Nikki Chamberlain, Class Actions in New Zealand: An Empirical

Study, 24 NZBLQ 132 (2018).
19 See generally Western Canadian Shopping Centres Inc v. Dutton 2001 SCC 46, [2001] 2 SCR 534, [19].
20 Supreme Court of Judicature Act 1873 (UK) 36 & 37 Vict c. 66.
21 TomHallett-Hook, Class Actions under NewZealand’s Representative Rule: Ingenious Solution or Inadequate to the

Task? (LLM Thesis, University of Toronto, 2015), 6.
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Rule 10 ‘representative proceedings’ were proceedings where the same interest requirement
was strictly applied, meaning that the plaintiff class members had to show that all issues of fact
and law were identical between them. The strict interpretation of the same interest requirement,
which necessitated that class members have the same causes of action, defences and measure of
damages,22 meant that few cases proceeded as representative proceedings.

However, in 1981 in Prudential Assurance Co Ltd v.Newman Industries Ltd, Vinelott J interpreted
Rule 10 more liberally, holding that there must only be some ‘common ingredient’ in the cause of
action for each class member or some ‘common element’ to the claims of all class members.23 He
found that if there was a ‘common element’, then any member of the class ‘would be able to rely on
the judgment as res judicata, and prove the remainder of the elements of the cause of action in
separate proceedings’, although he did hold that damages would not normally be recoverable.24

Mulheron has argued that Vinelott J’s judgment moves the representative action closer to the
class action, which requires a ‘common interest of fact or law’ not reflected by the actual wording
of Rule 10.25 For the most part, United KingdomCourts have been reluctant to adopt Vinelott J’s
wider interpretation of ‘common interest’ which, as Mulheron states, ‘has undercut most of the
utility of the representative action in England’.26

16.3.2 New Zealand’s Divergence from the United Kingdom’s Representative Action

In contrast, courts in New Zealand have preferred Vinelott J’s reasoning when interpreting HCR
4.24, even though HCR 4.24 is in substance identical to its predecessors and is derived from Rule 10
in the United Kingdom.27 This divergence began in the 1986 case RJ Flowers Ltd v. Burns,28 where
McGechan J prefaced his views by recognising that the representative action had not been used
much in the preceding twenty-year period, making it difficult to gauge the views of Judges.29 He
stated:

. . . the approach to this application should be liberal. Such was the underlying approach to
former Code R 79, even towards the end in the controversial area of claims for damages. It is also
the approach implicit in R 4 of the High Court Rules requiring all rules be interpreted so as to
secure the ‘just, speedy, and inexpensive determination of a proceeding’. Hence, if injustice can
be avoided, the rule can and should be applied to serve the interests of expedition and economy,
both indeed the underlying reason for its existence. . . . The traditional concern to ensure that
representative actions are not to be allowed to work injustice must be kept constantly in mind.
Subject to those restraints however the rule should be applied and developed to meet modern
requirements. It is, as has been said, in John v Rees [1970] Ch 345, 370 ‘not a rigid matter of
principle but a flexible tool of convenience in the administration of justice’.30

22 Rachael Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 80 (2004).
23 Prudential Assurance Co Ltd v.Newman Industries Ltd [1981] Ch 229 (Ch), 255, 256. See RachelMulheron, The Class

Action in Common Law Legal Systems: A Comparative Perspective 83 (2004).
24 RachelMulheron,The Class Action in Common Law Legal Systems: A Comparative Perspective 83 (2004), referring to

Prudential Assurance Co Ltd v. Newman Industries Ltd [1981] Ch 229 (Ch), 255.
25 Rachel Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 84 (2004).
26 Rachel Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 84 (2004).
27 A comprehensive summary of the history of the rule in New Zealand can be found in RJ Flowers Ltd v. Burns [1987] 1

NZLR 260 (HC), 266. New Zealand first adopted R. 10 from the United Kingdom in r. 79 of the Code of Civil
Procedure under sch. 2 of the Supreme Court Act 1882. This was later moved to r. 79 of the Code of Civil Procedure
under sch. 2 of the Judicature Act 1908. Then from the period of 1 January 1986 to 31 January 2009, r. 78 of the High
Court Rules under sch. 2 of the Judicature Act was used. From 1 February 2009, that rule has been moved to HCR
4.24. From 1 March 2017, the High Court Rules have been contained under s. 154 of the Senior Courts Act 2016.

28 RJ Flowers Ltd v. Burns [1987] 1 NZLR 260 (HC).
29 RJ Flowers Ltd v. Burns [1987] 1 NZLR 260 (HC), 267.
30 RJ Flowers Ltd v. Burns [1987] 1 NZLR 260 (HC), 271.
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In 2005, in Saxmere Co Ltd v. Wool Board Disestablishment Co Ltd, Miller J relied on Canadian
jurisprudence where the representative rule had been extended to allow class actions to extend the
application of HCR 4.24 in New Zealand.31 Miller J considered any suggestion in Flowers that the
New Zealand approach was more restrictive than the Canadian approach needed to be explained
given the common equitable source.32 Miller J opined that there was no good reason to require a
separation between liability and damages trials since such a requirement imposed ‘a severe proced-
ural constraint on a rule that was designed to ensure a large group of litigants could come at justice’.33

In the same wayMiller J did not think class actions with different claims or defences should be
precluded so long as there was a common issue, identifiable class and the Court did not cause
injustice by permitting the action. Where the issues were not common, proof of individual
claims or defences would be required:34 ‘This approach accords with the flexible approach taken
in Western Canadian Shopping Centres v Verchere, which I respectfully consider better reflects
the purpose of the Rule and the need tomaintain flexibility in its application’. In Saxmere, Miller
J relied on Western Canadian’s definition of a class action, which requires four conditions:

First, the class must be capable of clear definition, to define those who are entitled to notice or
relief and who are to be bound by the judgment. Second, there must be issues of fact or law
common to all members. Third, with regard to the common issues, success for one must mean
success for all. Fourth, the representative must adequately represent the class.35

All conditions were present in that proceeding.36

New Zealand’s divergence in the application of HCR 4.24 to require ‘commonality’ as
opposed to identical interest and to allow segregation of proceedings to determine damages
separately means that a proceeding under HCR 4.24 is more analogous in substance to the
American,37 Australian38 and Canadian39 class action than to the United Kingdom’s representa-
tive action. In proposing the following widely cited40 definition for a class action, Mulheron
suggests ‘[s]uch judicial interpretations may stretch the boundaries of the representative rule’s
language, but reflect the more fully developed and sanctioned features of a class action regime’41:

A class action is a legal procedure which enables the claims (or part of the claims) of a number of
persons against the same defendant to be determined in the one suit. In a class action, one or
more persons (‘representative plaintiff’) may sue on his or her own behalf and on behalf of a
number of other persons (‘the class’) who have a claim to a remedy for the same or a similar
alleged wrong to that alleged by the representative plaintiff (‘common issues’). Only the
representative plaintiff is a party to the action. The class members are not usually identified as
individual parties but merely described. The class members are bound by the outcome of the

31 Saxmere Co Ltd v.Wool Board Disestablishment Co LtdHCWellington CIV-2003-485-2724, 6December 2005, [182].
32 Saxmere Co Ltd v.Wool Board Disestablishment Co LtdHCWellingtonCIV-2003-485-2724, 6December 2005, [179].
33 Saxmere Co Ltd v.Wool Board Disestablishment Co LtdHCWellingtonCIV-2003-485-2724, 6December 2005, [182].
34 Saxmere Co Ltd v.Wool Board Disestablishment Co LtdHCWellingtonCIV-2003-485-2724, 6December 2005, [182].
35 Saxmere Co Ltd v.Wool BoardDisestablishment Co LtdHCWellingtonCIV-2003-485-2724, 6December 2005, [176],

referring to Western Canadian Shopping Centres Inc v. Dutton 2001 SCC 46, [2001] 2 SCR 534.
36 Saxmere Co Ltd v.Wool BoardDisestablishment Co LtdHCWellingtonCIV-2003-485-2724, 6December 2005, [184].
37 Federal Rules of Civil Procedure (US), r. 23; and Class Action Fairness Act 28 USC.
38 Federal Court of Australia Act 1976 (Cth), pt IVA Division 2.
39 Class Proceedings Act SOO 1992 c. 6.
40 This definition has been cited in: GaryMeggitt,Class Actions inHong Kong: Yes, No,Maybe, 43HKLJ 217, 219 (2013);

Michael Legg and Jason Harris,How the American Dream Became a Global Nightmare: An Analysis of the Causes of
the Global Financial Crisis, 32UNSWLJ 350, 386 (2009); andCatherine Piche, TheCultural Analysis of Class Action
Law, 2 Journal of Civil Law Studies 101, 114 (2009).

41 Rachael Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 78 (2004).
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litigation on the common issues, whether favourable or adverse to the class, although they do not
for the most part, take any active part in that litigation.42

Regardless of the definition of a class action adopted, it is clear that proceedings filed in New
Zealand under HCR 4.24 meet the markers of a class action in substance. Specifically:

(1) HCR 4.24 provides a legal procedure (albeit scant) which enables claims (or part of
claims) to be determined in one proceeding.

(2) It appears that the New Zealand judiciary has allowed proceedings where the representative
plaintiff is the only party named and other class members are not identified by name under
HCR 4.24.43

(3) The representative plaintiff brings the action on behalf of one or more class members.
(4) The judiciary has relaxed the traditional interpretation of the common interest require-

ment to now require a common issue of fact or law of significance for eachmember of the
class represented.44

(5) The judiciary accepts that class members will be bound by the outcome of the litigation
on common issues whether or not they take an active part in the litigation.45

In support, a number of interlocutory judgments from proceedings filed under HCR 4.24 deal with
issues that are commonly provided for in statutory-based class action procedure rules in other
jurisdictions. These judgments include determinations on whether leave is granted for the represen-
tative plaintiff to bring a claim on behalf of the class,46 whether a proceeding is opt-in or opt-out,47

what the notice requirements are to notify potential class members of the litigation,48 discovery issues
with a plaintiff class,49 the ordering of a split trial on common issues and damages,50 the terms of
litigation funding agreements51 and security for costs.52

42 Rachael Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 3 (2004).
43 For instance, in Talley’s Fisheries Ltd v. Minister of Immigration (1994) 7 PRNZ 469 (HC); Purdue v. Boyd Knight

(1998) 8NZCLC 261,720 (HC);Registered Securities Ltd (in liq) v.Westpac Banking Corp (2000) 14 PRNZ 348 (HC);
Houghton v. Saunders (2008) 19 PRNZ 173 (HC); andCooper v. ANZ Bank New Zealand Ltd [2013] NZHC 2827. All
of these cases included over 1,000 people in the representative action, and none of the judgments contain any
indication that there was a list of names attached to court documentation.

44 Credit Suisse Private Equity LLC v. Houghton [2014] NZSC 37, [2014] 1 NZLR 514, [53] and [129].
45 Saunders v. Houghton [2012] NZCA 545, [2013] 2 NZLR 652.
46 Southern Response Earthquake Services Ltd v. Southern Response Unresolved Claims Group [2017] NZCA 489, [2018] 2

NZLR 312 (leave also in issue in three priorHighCourt judgments of this case); Strathboss Kiwifruit Ltd v.Attorney-General
[2015] NZHC 1596, (2015) 23 PRNZ 69;Cooper v. ANZ Bank New Zealand Ltd [2013] NZHC 2827; LDC Finance (in rec
and in liq) v. Miller [2013] NZHC 2993; Harding v. LDC Finance Ltd (in rec) HC Christchurch CIV-2008-409-1140, 19
November 2009; Hedley v. Kiwi Co-Operative Dairies Ltd (2000) 15 PRNZ 210 (HC); Ankers v. Attorney-General (No 2)
[1995] NZAR 418 (HC); Talley’s Fisheries Ltd v.Minister of Immigration (1994) 7 PRNZ 469 (HC); Healthcare Providers
New Zealand Inc v. Northland District Health Board HC Wellington CIV-2007-485-1814, 7 December 2007; Jones v.
Attorney-GeneralHCWellington CP175/02, 8 July 2003; Registered Securities Ltd (in liq) v.Westpac Banking Corp (2000)
14 PRNZ 348 (HC);Overseas Containers Ltd v.Geo H Scales LtdHCWellington CP395/86, 22 September 1986; andHill
v.Wellington Co-operative Taxi Owner-Drivers’ Society Ltd HCWellington A4/75, 3 February 1988.

47 LDC Finance (in rec and in liq) v.Miller [2013] NZHC 2993, [43]–[49]; and Houghton v. Saunders (2008) 19 PRNZ
173 (HC).

48 Cridge v. Studorp Ltd [2016] NZHC 2451, (2016) 23 PRNZ 281; andHoughton v. Saunders (2008) 19 PRNZ 173 (HC).
49 Southern Response Earthquake Services Ltd v. Southern Response Unresolved Claims Group [2017] NZCA 489, [2018]

2 NZLR 312; Devcich v. Cowley Stanich & Co (1997) 11 PRNZ 47 (HC); RJ Flowers Ltd v. Burns [1987] 1 NZLR 260

(HC); and Purdue v. Boyd Knight [1987] 1 NZLR 260 (HC).
50 White v. James Hardie New Zealand [2018] NZHC 1627.
51 A summary of the procedural history relating to the terms of the litigation funding is contained inCredit Suisse Private

Equity LLC v. Houghton [2014] NZSC 37, [2014] 1 NZLR 514, [16]–[20] and [95]–[104].
52 Southern Response Unresolved Claims Group v. Southern Response Earthquake Services Ltd [2016] NZHC 3105 at

[75]; and Houghton v. Saunders (2011) 20 PRNZ 509 (HC), [231].
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Furthermore, the language of ‘opt-in’ and ‘opt-out’, used in class action litigation, has been used
to describe who can join proceedings under HCR 4.24. An opt-in class action is one where a
potential class membermust affirmatively opt-in to the proceeding to be bound by the judgment or
settlement as a ‘prerequisite to receiving any benefit for the action’.53 An opt-out class action is
where:54 ‘. . . persons are bound as members of the class unless they take an affirmative step to
indicate that they wish to be excluded from the action and the effect of judgment or settlement’. In
Houghton v. Saunders (2008), French J resisted ‘opt-out’ proceedings under HCR 4.24, stating: ‘. . .
in my view, an opt out procedure represents too radical a departure from the existing Rules. In the
absence of legislative change, the Court must work within the existing Rules which only contem-
plate “opt in”’.55 Interestingly, in contrast, the majority of the Supreme Court assumed that “opt-
out” class actions were available in that case on appeal.56 Further, in the landmark decision Ross v
Southern Response Earthquake Services Ltd, the Court of Appeal expressly allowed an opt-out class
action for the first time.57 The Supreme Court has granted Southern Response leave to appeal the
decision.58 At the time of writing, the final appeal has not yet been determined.

Regardless, it is clear the judiciary, at a minimum, is allowing opt-in class actions. Unlike other
jurisdictions, however, the law in New Zealand has not evolved to the point where there are
specific statutory-based class action civil procedure rules. This is problematic. The judiciary has to
use its discretion to determine simple procedural issues, which is inefficient, uneconomic and can
create uncertainty for parties. Indeed, French J in Houghton v. Saunders referred to proceedings
under HCR 4.24 as a ‘class action’ and stated that ‘[t]he absence of class action rules is creating
difficulties for the parties in this case’.59 The Court of Appeal later observed that when draft class
action legislation is available it will ‘likely . . . provide a framework that will be useful to the
judiciary’.60 In April 2014, the Supreme Court stated that French J ‘was justified in the remark’.61

With opt-in class actions now permitted in substance under HCR 4.24, we will examine
judicial trends and the empirical data on class actions permitted under HCR 4.24 to determine
how prevalent class actions have become in New Zealand.

16.4 THE CURRENT STATE OF CLASS ACTIONS IN NEW ZEALAND

16.4.1 Initiating Class Action Proceedings

Class actions are most commonly filed in the High Court in New Zealand. Plaintiffs can initiate
class-wide proceedings in the High Court under HCR 4.24 or 4.27(g). The District Court has
rules identical to HCR 4.24 and 4.27(g), namely DCR 4.24 and 4.27(g). HCR 4.27(g) and DCR
4.27(g) are rarely used. Further, and unsurprisingly, class actions are rarely filed in the District
Court. The District Court only has jurisdiction to hear civil claims for damages under NZ
$350,000 whereas the High Court hears civil claims for damages over NZ$350,000.62 The High
Court and the District Court can hear proceedings relating to any area of law as the court of first

53 Rachael Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 29 (2004).
54 Rachael Mulheron, The Class Action in Common Law Legal Systems: A Comparative Perspective 34 (2004).
55 Houghton v. Saunders (2008) 19 PRNZ 173 (HC), [165].
56 Credit Suisse Private Equity LLC v. Houghton [2014] NZSC 37, [2014] 1 NZLR 514, [163]–[168].
57 Ross v. Southern Response Earthquake Services Ltd [2019] NZCA 431.
58 Southern Response Earthquake Services Ltd v. Ross [2009] NZSC 140.
59 Houghton v. Saunders [2012] NZHC 1828, [2012] NZCCLR 31, [38],[45].
60 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331, [15].
61 Credit Suisse Private Equity LLC v.Houghton [2014] NZSC 37, [2014] 1NZLR 514, [49], referring to the remark about

class actions in Houghton v. Saunders [2012] NZHC 1828, [2012] NZCCLR 31, [38], [45].
62 See footnotes 3 and 4 of this chapter.
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instance unless there is a specialist court with jurisdiction. For example, the Employment Court
hears class actions relating to employment law. The Employment Court Regulations 2000 adopts
HCR 4.24 to allow class actions to be initiated in the Employment Court.63

16.4.2 Types of Class Action Proceedings

Plaintiffs can initiate a class action relating to any substantive area of law provided it is filed in a
court with jurisdiction to hear the matter. However, certain statutes specifically allow certain types
of class actions. For example, the Human Rights Act 1993 allows theHuman Rights Commissioner
to commence civil proceedings on behalf of a class of persons who are affected by alleged
discriminatory practices in certain circumstances.64 The Health and Disability Commissioner
Act 1994 allows a director of proceedings to commence proceedings on behalf of a class for breach
of the Code of Health and Disability Services Consumers’ Rights.65 The Fair Trading Act 1986
authorises a variation to a class action if all members of the class can be identified.66 The
Companies Act 1993 allows the court to appoint a shareholder to represent other shareholders
who have the same interest, or substantially the same interest, in relation to the subject matter of
the proceedings against the company or a director of the company.67 These statutes do not,
however, provide any procedural guidance on the management of class action litigation. The
judiciary instead must rely on HCR 4.24 and their inherent powers to regulate procedure.

16.4.3 Class Action Remedies

The relief available in class action proceedings varies depending on the nature of the
claim and whether there are any specific statutory prohibitions or entitlements to relief.
For example, a person who suffers personal injury by accident and is covered by the
Accident Compensation Act 2001 is statutorily barred from suing the relevant tortfeasor for
compensatory damages.68

Where there is no statutory bar, as a general observation, the remedies available reflect those
permitted in other common law jurisdictions, such as damages, declarations and injunc-
tions.69 The ‘basket of remedies’ approach is commonly deployed, whereby the court awards
the remedy which best redresses the wrong despite the common law or equitable origin of that
remedy.70

It is common for class action proceedings to be heard on a split trial basis, meaning that
plaintiffs seek declarations pertaining to liability on common issues and then damages are
determined either on a subclass or individual basis.71 In relation to damages, unlike the
United States, New Zealand is fairly conservative in awarding exemplary or punitive damages.72

63 Employment Court Regulation 6(2)(ii).
64 Section 92B(2).
65 Section 50(3).
66 Parts 1 and 5.
67 Section 173.
68 Section 317, Accident Compensation Act 2001.
69 Paul Karlsgodt,World Class Actions: A Guide to Group and Representative Actions Around the Globe 454 (2012).
70 This approach was adopted in New Zealand in Aquaculture Corporation v. New Zealand Green Mussel Co Ltd [1990] 3

NZLR 229, and has since been endorsed in Crump v. Wala [1994] 2 NZLR 331 and Chirnside v. Fay (No 2) [2005] 3
NZLR 689.

71 See the split trial application that was approved inHoughton v. Saunders [2012] NZHC 1828, [2012] NZCCLR 31. A split
trial was also ordered inCridge v. Sturdop [2016] NZHC 2451 andWhite v. James Hardie New Zealand [2018] NZHC 2812.

72 Stephen Todd and others, Todd on Torts 1347 (2018).

The Emergence and Reform of the New Zealand Class Action 313

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108770927.016
Downloaded from https://www.cambridge.org/core. The University of Auckland Library, on 19 Feb 2021 at 01:47:44, subject to the Cambridge Core terms of use,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781108770927.016
https://www.cambridge.org/core


To date, there have been no exemplary damages awards in class action proceedings. The highest
award for exemplary damages awarded in a non-class context is NZ$85,000.73

Unlike the United States, New Zealand has a ‘loser pays’ solicitor-client costs system.74 The
successful parties in a class action proceeding can claim solicitor-client costs on a scaled basis in
accordance with Schedules Two and Three of the High Court Rules.75 A successful party can
also apply for increased or indemnity solicitor-client costs.76

16.4.4 Judicial Trends under HCR 4.24

Most of the cases identified in the empirical study that follows contain one or more interlocutory
judgments on procedural matters relating to the management of the relevant class action. We
identify some of the judicial trends in interpreting HCR 4.24 and the exercise of judicial
discretion below.

16.4.4.1 Leave Requirements

In Saunders v. Houghton,77 the Court of Appeal identified general principles to guide a court in
determining whether to exercise its discretion to grant leave for a class action under HCR 4.24. In
summary, the Court considered a ‘generous’78 approach should be taken and commented:

The principles now established are that a representative action can be brought where each
member of the class is alleged to have a separate cause of action, provided:

(a) the order may not confer a right of action on the member of the class represented who
could not have asserted such a right in separate proceedings, nor may it bar a defence
which might have been available to the defendant in such separate proceedings;

(b) there must be an interest shared in common by all members of the group; and
(c) it must be for the benefit of other members of the class that the plaintiff be permitted to sue

in a representative capacity.79

The ‘same interest’ requirement has a relatively low threshold to ensure a ‘just, speedy, and
inexpensive determination’ of the proceeding.80 The ‘same interest’ in the proceeding does not
necessarily require that the plaintiffs claim the same cause of action, the same facts or the same
relief.81 Rather, it requires the plaintiffs have a ‘significant common interest in the resolution of
any question of law or fact arising in the proceeding’.82 Access to justice is an important
consideration in deciding whether to grant leave.83 However, the court may be stricter in
applying the ‘same interest’ requirement if a third-party funder finances the class action.84 A

73 G v. G [1997] NZLFR 49.
74 New Zealand uses High Court Rules, r. 14.2(1)(a). The United States has the ‘American Rule’, contained in the

Federal Rules of Civil Procedure, rule 54, whereby each party bears responsibility to pay the solicitor-client costs they
incur regardless of the outcome of the proceeding.

75 High Court Rules 2016, schs 2 and 3.
76 High Court Rules 2016, r. 14.6.
77 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331.
78 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331, [10]–[15].
79 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331, [13].
80 High Court Rules 2016, r. 1.2.
81 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331.
82 Cridge v. Studorp Ltd [2017] NZCA 376, (2017) 23 PRNZ 582, [11].
83 Cridge v. Studorp Ltd [2017] NZCA 376, (2017) 23 PRNZ 582, [11].
84 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331.
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court may grant leave for a class action to proceed solely on the issue of liability while leaving
damages to be determined through subclasses or individually.85

Where a representative order is granted (by consent or by leave), the Judge must make a
continuous appraisal as to whether the representative order should be sustained, varied or
rescinded.86 In the absence of specific statutory-based class action procedure rules, the court
must exercise close control of the proceedings and, specifically, ensure there are safeguards in
place so that defendants are not disadvantaged.87

16.4.4.2 Opt-In and Opt-Out Proceedings

As stated in Section 16.3 of this chapter, historically, the courts have usually only allowed opt-in
class action proceedings in New Zealand.88 Certain members of the judiciary are of the opinion
that opt-out proceedings should only be permitted if the legislature enacts statutory authority
specifically authorising them.89

However, there are a number of class actions identified in the empirical study, which may in
fact have operated as opt-out class actions. Specifically, there are three class actions where there
are more than 4,001 class members90 and a further ten class actions where the class size is not
specified although it is likely that those class sizes are large given the nature of the class action at
issue.91 In Credit Suisse Privacy Equity LLC v. Houghton,92 the Supreme Court assumed that
opt-out class actions are allowed under HCR 4.24.

In 2019, the Court of Appeal issued a landmark judgment expressly permitting an opt-
out class action under HCR 4.24 and noting that applications for opt-out actions in
future cases will turn on the facts of each individual case.93 The final determination on
whether HCR 4.24 provides jurisdiction to allow opt-out class actions is pending at the
time of writing with the Supreme Court due to hear an appeal on the issue in 2020.94

16.4.4.3 Consent Mechanisms and Notice Requirements

In the absence of statutory-based class action rules, the court’s aim is to ensure that there is responsible
communication with class members, that there are adequate arrangements to inform and consult all
class members on steps in the proceeding, and that no misleading information is provided to
encourage new participants in the litigation.95 In Smith v. Claims Resolution Services Ltd, the
Court stated that is appropriate to approve and direct the form of notice to potential class members

85 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331.
86 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331, [38]–[40].
87 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331, [63].
88 See Section 16.3.2 of this chapter.
89 See the comments by France J at footnote 231 of this chapter.
90 See footnote 190 of this chapter.
91 SeeSection 16.5.3of this chapter.Caseswhere theplaintiff class size is notmentioned are:NireahaTamaki v.Baker (1902) 22

NZLR 97 (SC);Overseas Containers Ltd v.GeoHScales LtdHCWellingtonCP395/86, 22 September 1986;NewZealand
Meat Industry Assoc v. Accident Compensation Corporation HC Wellington CP275/87, 19 October 1987; Howick
Engineering Ltd v. Manukau City Council HC Auckland CP2021/91, 11 August 1992; Wanganui District Council v.
Tangaroa [1995] 2 NZLR 706 (HC); Paki v. Attorney-General [2009] 1 NZLR 72 (HC); Healthcare Providers New
Zealand Inc v. Northland District Health Board HC Wellington CIV-2007-485-1814, 7 December 2007; Strathboss
Kiwifruit Ltd v. Attorney-General [2015] NZHC 1596, (2015) 23 PRNZ 69; Lin v. Registrar of Companies [2016] NZHC
395; and Smith v.Claims Resolution Service Ltd [2019] NZHC 127.

92 Credit Suisse Private Equity LLC v. Houghton [2014] NZSC 37.
93 Ross v. Southern Response Earthquake Services Ltd [2019] NZCA 431, [11].
94 Leave to appeal has been granted in Southern Response Earthquake Services Ltd v. Ross [2009] NZSC 140, [1].
95 Saunders v. Houghton [2009] NZCA 610, [2010] 3 NZLR 331, [63].
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and that ‘appropriately worded content that is readily comprehensible to a non-lawyer audience is
required’.96

Usually, the plaintiffs will provide a draft notice to the court, which can be challenged by the
defendants and amended as the court sees fit.97 Judges tend to take an interventionist approach to
ensure that the content is accurate. In Saunders v. Houghton, the Court of Appeal noted that a
Judge must bring ‘a critical and creative mind to bear on all aspects and implications of the
representative order’98 which includes notice and consent requirements. However, in Cooper v.
ANZ Bank New Zealand Ltd, the Court caveated its urgent approval of a notice to potential class
members in relation to litigation funding details:

. . . it is not for the Court to check the content of the notice for accuracy as to matters such as the
funding arrangements between a participant and a litigation funder . . . [i]t is for the Plaintiff’s legal
advisers to ensure that the notice contains a fair summary of the position insofar as it relates to that type
of issue.99

Indeed, the court may not be privy to the details of the litigation funding agreement.100

The communication of the notice to potential class members will vary from case to case and
can include communicating by way of advertisement in newspapers, via the plaintiff’s solicitor’s
website or directly mailing a copy of the notice to potential class members.101

16.4.4.4 Discovery and Interrogatory Orders

The court is concerned to ensure that granting leave for a class action proceeding does not
disadvantage a defendant, particularly in relation to discovery.102 It is common for a court to
make orders requiring all plaintiffs and all represented class members to complete discovery. In
Registered Securities Ltd (in liq) v.Westpac Banking Corporation, the defendant argued that the
court should not allow the claim to proceed as a class action because the plaintiff class contained
over 8,000 ‘faceless plaintiffs without any obligation to furnish discovery, particulars or answer
interrogatories . . .’.103 In response, the Court stated:

Any plaintiff is obliged to discover all relevant documents in the possession, custody or power of
those represented and answer interrogatories which are relevant to that claim: Sharpe v
Small (1975) 49 ALJR 130 at p 132. I cannot see how a representative action will materially
alter what has to be disclosed and available in any event. I am not satisfied that the defendant will
be procedurally disadvantaged by joining those other investors in a representative capacity.104

For example, in Devcich v. Cowley Stanich & Co, the Court ordered that all plaintiffs and all
class members discover all relevant documents within that individual’s control.105 In Hedley v.
Kiwi Co-operative Dairies Ltd, the Court stated that it could direct the plaintiffs or any member
of the plaintiff class to answer interrogatories.106

96 Smith v. Claims Resolution Service Ltd [2019] NZHC 1013, [13].
97 For instance, in Houghton v. Saunders HC Christchurch CIV-2008-409-348, 26 May 2010.
98 Saunders v. Houghton [2009] NZCA 610, [38].
99 Cooper v. ANZ Bank New Zealand Ltd [2013] NZHC 3116, [16].
100 For instance, see Smith v. Claims Resolution Service Ltd [2019] NZHC 1013, [25]–[26].
101 Smith v. Claims Resolution Service Ltd [2019] NZHC 1013, [19].
102 RJ Flowers Ltd v. Burns [1987] 1 NZLR 260 (HC).
103 Registered Securities Ltd (in liq) v. Westpac Banking Corp (2000) 14 PRNZ 348 (HC), [44].
104 Registered Securities Ltd (in liq) v. Westpac Banking Corp (2000) 14 PRNZ 348 (HC), [45].
105 Devcich v. Cowley Stanich & Co (1997) 11 PRNZ 47 (HC), 51.
106 Hedley v. Kiwi Co-Operative Dairies Ltd (2000) 15 PRNZ (HC), [61] and [65].
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Where discovery is sought against a defendant to disclose and/or notify potential class
members of the claim, courts will not grant the order if confidentiality issues arise.107 A court
may instead require public advertising to notify potential class members of the claim.108

A court may also grant a defendant’s application for security for costs for discovery and, in
particular, ‘generous security’ will be appropriate where a third-party litigation funder is
involved.109 The amount to be granted is a matter of impression.110 In Paine v. Carter Holt
Harvey Ltd, the Court ordered the litigation funder pay NZ$614,000 by way of security for costs to
the defendant.111 However the Court did not stay this proceeding in the interim, as there was ‘no
reason to believe’ the litigation funder could not pay the security.112

16.4.4.5 Litigation Funding

Historically, in New Zealand, a third party could not fund litigation due to the torts of champerty
and maintenance.113 A number of common law jurisdictions have abolished these torts.114 New
Zealand still has champerty and maintenance available in a limited form, which permits
litigation funding in certain circumstances.115 The empirical study in this chapter identifies six
class actions that involve litigation funders.116

In Saunders v.Houghton, the Court of Appeal accepted that litigation funding of a class action
might be permitted where there is an arguable case for rights that warrant vindication, where
there is no abuse of process and where the funding arrangement is approved by the court.117

However, given litigation funding is currently unregulated in New Zealand, courts have needed
to make determinations regarding a funder’s involvement in litigation creating some disagree-
ment between certain members of the judiciary.

In particular, judges disagree about whether the funding agreement itself must be disclosed to the
court without an application or orders. InWaterhouse v.Contractors Bonding Ltd, Glazebrook J stated
that a plaintiffmust disclose the identity and location of a funder and its amenability to the jurisdiction
of the court.118 Nevertheless, without further application and orders, the terms of the funding
agreement did not need to be disclosed.119 Her Honour commented that it is not the role of the
court to act as general regulators of funding agreements – nor is it the role of the court to assess the
merits or fairness of bargains between third-party funders and plaintiffs.120 She noted the court’s role is

107 Devcich v. Cowley Stanich & Co (1997) 11 PRNZ 47 (HC), 51.
108 Southern Response Unresolved Claims Group v. Southern Response Earthquake Services Ltd [2016] NZHC 3105,

[98]–[99].
109 Paine v. Carter Holt Harvey Ltd [2019] NZHC 478, [71].
110 Paine v. Carter Holt Harvey Ltd [2019] NZHC 478, [77].
111 Paine v. Carter Holt Harvey Ltd [2019] NZHC 478, [79].
112 Paine v. Carter Holt Harvey Ltd [2019] NZHC 478, [79].
113 Maintenance occurs where a third party assists a party in a civil proceeding to bring or defend that proceeding

without lawful justification and damage is thereby caused to the opposing party in the proceeding. Champerty is a
form of maintenance where the third party who gives the assistance does so on the basis that he or she receives a share
of the damages awarded. See Stephen Todd and others, Todd on Torts 1061 (2018).

114 England and certain states in Australia such as Victoria, South Australia and New South Wales have abolished the
torts of champerty and maintenance. See Stephen Todd and others, Todd on Torts 1067 (2018).

115 Stephen Todd and others, Todd on Torts 1063–4 (2018).
116 See footnotes 232–233 of this chapter.
117 Saunders v. Houghton (No 1) [2009] NZCA 610, [2010] 3 NZLR 331.
118 Waterhouse v.Contractors Bonding Ltd [2013] NZSC 89, [2014] 1NZLR 91, [8] and [76], confirming this approach as set

down previously by the Court of Appeal inContractors Bonding Ltd v.Waterhouse [2012] NZCA 399, [2012] 3NZLR 826.
119 Waterhouse v. Contractors Bonding Ltd [2013] NZSC 89, [2014] 1 NZLR 91, [73]–[74].
120 Waterhouse v. Contractors Bonding Ltd [2013] NZSC 89, [2014] 1 NZLR 91, [76].
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merely to adjudicate on any application brought before it in a proceeding (which may in certain
situations involve issues around the funding agreement).121

In support, the Court of Appeal in Southern Response Earthquake Services Ltd v. Southern
Response Unresolved Claims Group stated that it is not the role of the court to ‘approve’ the
litigation funding agreements and the granting of leave should not be taken as endorsing the
funding agreements.122 However, the court will ensure that it is not allowing an abuse of process
by granting leave for a class action where a litigation funder is involved.123

In contrast, in PricewaterhouseCoopers v.Walker, Elias CJ issued a dissenting opinion containing
her concern that the majority’s opinion would be seen as cementing the approach taken by
Glazebrook J in Waterhouse v. Contractors Bonding Ltd without full argument.124 Her Honour
reiterated that champerty and maintenance are still part of New Zealand law and she intimated
that, without statutory regulation, there is risk of oppression. For that reason, the court needs to
scrutinise the terms of a funding arrangement closely in order to prevent civil claims from being
treated as negotiable investments.125

It is clear that the lack of regulation is problematic. The judiciary is hesitant to interfere with
private contractual agreements made by third-party funders and class members, while also
acknowledging that safeguards need to be in place to ensure that funders do not take advantage
of class members.

16.4.5 Empirical Study Findings on Class Actions in New Zealand

One of the authors carried out the first empirical study of class actions in New Zealand in
2018 (‘the first empirical study’).126 The article focussed on class actions filed under HCR
4.24 in the New Zealand High Court and the Employment Court up to 31 March 2018.
Adopting the methodology contained in her article, we have updated the empirical data in
this chapter to include all class actions filed up to 1 July 2019. The updated data in this
chapter confirms that a number of important trends have continued including that the
number of class actions filed in the New Zealand High Court has increased every decade
for three decades from 1980 to 2010 and records that trend is highly likely to continue in
the period from 2010 to the end of 2020.

16.4.5.1 Date and Number of Class Actions in the New Zealand High Court

Schedule One of the first empirical study contains a detailed breakdown of class actions filed under
HCR 4.24 in the New Zealand High Court. Continuing the methodology used in the first empirical

121 Waterhouse v. Contractors Bonding Ltd [2013] NZSC 89, [2014] 1 NZLR 91, [48].
122 Southern Response Earthquake Services Ltd v. Southern Response Unresolved Claims Group [2017] NZCA 489, [2018] 2

NZLR 312, [76].
123 For example, where the proceeding is based on clearly misleading funding arrangements or the proceeding is

champertous: Southern Response Earthquake Services Ltd v. Southern Response Unresolved Claims Group [2017]
NZCA 489, [2018] 2 NZLR 312, [76].

124 PricewaterhouseCoopers v. Walker [2017] NZSC 151, [2018] 1 NZLR 735.
125 PricewaterhouseCoopers v. Walker [2017] NZSC 151, [2018] 1 NZLR 735, [119]–[121]. As noted in Nick Butcher,

Litigation funding and class actions (2019) 929 LawTalk 66: ‘Interestingly, the LPF Group (a litigation funder), filed
an official complaint against the Chief Justice with the Judicial Complaints Commissioner over what it claimed
were “unfair and unjustified opinions” which create “uncertainty over the validity of legal funding in New Zealand”
LPF subsequently dropped their complaint’. See also New Zealand Law Society ‘Litigation funder lodges complaint
with Judicial Complaints Commissioner’ (14 November 2017) www.lawsociety.org.nz.

126 Nikki Chamberlain, Class Actions in New Zealand: An Empirical Study, 24 NZBLQ 132 (2018).
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study, the authors found an additional four class actions filed in the last decade from 1 January 2010 to 1
July 2019.127

A summary of the number of class actions in the High Court for each decade (unless stated
otherwise) to 1 July 2019 is contained in Table 16.1.128

A total of forty class actions were filed in theHighCourt up until 1 July 2019. The data shows that
the number of class actions filed increased in each decade from the 1980s until 1 January 2010. In
particular, there were four class actions in the 1980s, eight class actions in the 1990s and thirteen
class actions in the 2000s representing an increase of four to five class actions every decade.

table 16.1 Number of class actions in the New Zealand High Court

Years (decade intervals
unless stated otherwise) Number of Class Actions

Pre-1 January 1980 3
129

1980s 4
130

1990s 8
131

2000s 13
132

1 January 2010 – 1 July 2019 12
133 (with an additional two noting it as a possibility)134

TOTAL 40

127 Smith v.Claims Resolution Service Ltd [2019] NZHC 127;Minister of Education v. James Hardie Ltd [2018] NZHC 1481;
Ross v. Southern Response Earthquake Services Ltd [2018] NZHC 3288; and Paine v.Carter Holt Harvey Ltd [2019] NZHC
478. The authors note an additional six months of data is yet to come to complete the data set for the last decade.

128 As some of the cases do not state the date the representative order wasmade, but rather just mention that it was made, and
the relevant interlocutory decision is not available using the searchmethodologies employed in this study. The data for the
date has been collected from the date the relevant proceeding was filed (as opposed to the date a representative order was
made).

129 Nireaha Tamaki v. Baker (1902) 22 NZLR 97 (SC); Mundy v. Cunningham [1973] 1 NZLR 555 (SC); and Hill v.
Wellington Co-operative Taxi Owner-Drivers’ Society Ltd HCWellington A4/75, 3 February 1988.

130 RJ Flowers Ltd v.Burns [1987] 1NZLR 260 (HC);Overseas Containers Ltd v.GeoHScales LtdHCWellingtonCP395/86,
22 September 1986;New ZealandMeat Industry Assoc v. Accident Compensation CorporationHCWellington CP275/87,
19 October 1987; and Taspac Oysters Ltd v. James Hardie & Co Pty Ltd [1990] 1 NZLR 442 (HC).

131 Howick Engineering Ltd v. Manukau City Council HC Auckland CP2021/91, 11 August 1992; Talley’s Fisheries Ltd v.
Minister of Immigration (1994) 7 PRNZ 469 (HC); Purdue v. Boyd Knight [1987] 1 NZLR 260 (HC); Ankers v. Attorney-
General (No 2) [1995] NZAR 418 (HC); Wanganui District Council v. Tangaroa [1995] 2 NZLR 706 (HC); Devcich v.
Cowley Stanich&Co (1997) 11 PRNZ 47 (HC);Registered Securities Ltd (in liq) v.Westpac BankingCorp (2000) 14 PRNZ
348 (HC); andHedley v. Kiwi Co-Operative Dairies Ltd (2000) 15 PRNZ 210 (HC).

132 ‘Akau’Ola v.President of theConference of theMethodistChurch ofNewZealandHCAucklandCP183/SW01, 5December
2001; Jones v. Attorney-General HC Wellington CP175/02, 8 July 2003; Erris Promotions Ltd v. Commissioner of Inland
Revenue [2004] 1NZLR 811 (HC); SaxmereCoLtd v.Wool BoardDisestablishmentCo LtdHCWellingtonCIV-2003-485-
2724, 6 December 2005; Paki v. Attorney-General [2009] 1 NZLR 72 (HC); Stickland v. Drummond HC Auckland CIV-
2006-404-3078, 13 May 2008; Maranatha Ltd v. Tourism Transport Ltd HC Auckland CIV-2006-404-6431, 3 April 2007;
Healthcare ProvidersNewZealand Inc v.NorthlandDistrictHealthBoardHCWellingtonCIV-2007-485-1814, 7December
2007;Houghton v. Saunders (2008) 19PRNZ 173 (HC);Harding v.LDCFinance Ltd (in rec)HCChristchurchCIV-2008-
409-1140, 19November 2009; Accent Management Ltd v. Commissioner of Inland Revenue (2010) 24NZTC 24,126 (HC);
Blue Star Taxis (Christchurch) Society Ltd v.GoldBandTaxis (Christchurch) Society LtdHCChristchurchCIV-2009-409-
2921, 19November 2010; andWu v. Body Corporate 366611 [2011] 2NZLR 837 (HC).

133 Cadman v.Visini (2011) 3NZTR 21-011 (HC);LDCFinance (in rec and in liq) v.Miller, [2013]NZHC 2993;Cooper v.ANZ
Bank New Zealand Ltd [2013] NZHC 2827; Strathboss Kiwifruit Ltd v. Attorney-General [2015] NZHC 1596, (2015) 23
PRNZ 69;Cridge v. Studorp Ltd [2016] NZHC 2451, (2016) 23 PRNZ 281; Southern Response Unresolved Claims Group v.
SouthernResponseEarthquakeServices Ltd [2016]NZHC 3105;Lin v.Registrar ofCompanies [2016]NZHC 395; andVlaar
v. van der Lubbe [2016] NZHC 2398, (2016) 4 NZTR 26-022; Smith v. Claims Resolution Service Ltd [2019] NZHC 127;
Minister of Education v. James Hardie Ltd [2018] NZHC 1481; Ross v. Southern Response Earthquake Services Ltd [2018]
NZHC 3288; and Paine v.Carter Holt Harvey Ltd [2019] NZHC 478.

134 Proprietors ofWakatū v. Attorney-General [2017] NZSC 17, [2017] 1NZLR 423; andNgāti Te Ata v.Minister for Treaty
of Waitangi Negotiations [2017] NZHC 2058.
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There were twelve class actions in the period from 1 January 2010 to 1 July 2019, with approxi-
mately six months left from the date of writing this chapter until 1 January 2020. For the trend to
continue, there would need to be an additional five to six class actions in the remaining six-month
period. We note that there are two judgments from 2017 that contain obiter dicta to the effect that
the relevant proceeding, while it was not a class action, could have proceeded as one had the
application been made (although not currently a class action or reflected in the data as one).135

16.4.5.2 ‘Types’ of Class Actions in the New Zealand High Court

A summary of the number of the ‘types’ of class actions in the High Court to 1 July 2019 is
contained in Table 16.2. A pie chart of the data is contained in Figure 16.1.

table 16.2 Types of class actions in the New Zealand High Court

Type of Class Action

Number of
Class
Actions Years Filed Trends

Government
(Māori)136

3 1894
137

1995
138

2004
139

(2017 – two possibilities
as mentioned in
obiter dicta)140

Averaging one class action a decade in the
1990s and 2000s in the High Court.

Government (Social
Security)

2 1995
141

2002
142

Other government actions were brought
in last four decades, with an increase in
the 2000s. It is too early to state whether
this trend will continue in the 2010s.

Government (Tax) 2 2002
143

2008
144

Government
(Employment)

3 1987
145

1993
146

2007
147

135 In Proprietors of Wakatū v. Attorney-General [2017] NZSC 17, [2017] 1 NZLR 423, [649]–[662] the Supreme
Court stated that the claimants would have been granted a representation order if one had been sought.

136 Note this only includes proceedings filed in the High Court. There may be more cases in other courts such as the Māori
Land Court or the Environment Court. In this respect, a representative action occurred in the Environment Court in
Norton v. Marlborough District Council EnvC Christchurch C017/09, 30 March 2009; and a representative action
proceeded to settlement in the Māori Land Court in Mansell – Haparangi A4 (2005) 288 Rotorua MB 9 (288 ROT 9).
The latter case Eaton & Anor v. LDC Finance Ltd & Ors [2013] NZHC 728 are the only cases found where a court has
issued a judgment on themechanics of settlement to a class. NoteEaton&Anor v. LDCFinance Ltd&Ors [2013]NZHC
728 is the final judgment with a new lead plaintiff from HCChristchurch CIV-2008-409-1140, 19November 2009.

137 Nireaha Tamaki v. Baker (1902) 22 NZLR 97 (SC).
138 Wanganui District Council v. Tangaroa [1995] 2 NZLR 706 (HC).
139 Paki v. Attorney-General [2009] 1 NZLR 72 (HC).
140 Proprietors ofWakatū v.Attorney-General [2017] NZSC 17, [2017] 1NZLR 423; andNgāti Te Ata v.Minister for Treaty

of Waitangi Negotiations [2017] NZHC 2058.
141 Ankers v. Attorney-General (No 2) [1995] NZAR 418 (HC)
142 Jones v. Attorney-General HC Wellington CP175/02, 8 July 2003.
143 Erris Promotions Ltd v. Commissioner of Inland Revenue [2004] 1 NZLR 811 (HC).
144 Accent Management Ltd v. Commissioner of Inland Revenue (2010) 24 NZTC 24,126 (HC).
145 New Zealand Meat Industry Assoc v. Accident Compensation Corporation HCWellington CP275/87, 19 October 1987.
146 Talley’s Fisheries Ltd v. Minister of Immigration (1994) 7 PRNZ 469 (HC).
147 Healthcare Providers New Zealand Inc v. Northland District Health Board HC Wellington CIV-2007-485-1814, 7

December 2007.
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table 16.2 (continued)

Type of Class Action

Number of
Class
Actions Years Filed Trends

Government (Other) 2 1991
148

2015
149

Investor 6 1993
150

1997
151

1997
152

2006
153

2008
154

2013 – this
is also a
shareholder action.155

High percentage of investor actions
against auditors for failed
companies. Averaging two to three
class actions each decade from the
1990s. It is too early to state
whether this trend will continue in
the 2010s.

Shareholder 3 1999
156

2008
157

2013 – This is also
an investor action.158

Shareholder class actions evenly spread
over last three decades.

General
Commercial

9 1986 – Contract, Tort.159

1986 – Equity.160

1988 – Contract.161

2003 – Tort, Restitution,
Statutory.162

2006 – Contract.163

2009 – Equity,
Statutory.164

2009 – Tort.165

2016 – Statutory.166

2018 – Equity.167

Miscellaneous general commercial
class actions were filed in the
1980s and 2000s, with a small
increase in the 2000s.
Interestingly, there were none filed
in the 1990s. Two have been filed
in the 2010s.

148 Howick Engineering Ltd v. Manukau City Council HC Auckland CP2021/91, 11 August 1992.
149 Strathboss Kiwifruit Ltd v. Attorney-General [2015] NZHC 1596, (2015) 23 PRNZ 69.
150 Purdue v. Boyd Knight [1987] 1 NZLR 260 (HC).
151 Devcich v. Cowley Stanich & Co (1997) 11 PRNZ 47 (HC).
152 Registered Securities Ltd (in liq) v. Westpac Banking Corp (2000) 14 PRNZ 348 (HC).
153 Stickland v. Drummond HC Auckland CIV-2006-404-3078, 13 May 2008.
154 Harding v. LDC Finance Ltd (in rec) HC Christchurch CIV-2008-409-1140, 19 November 2009.
155 LDC Finance (in rec and in liq) v. Miller [2013] NZHC 2993.
156 Hedley v. Kiwi Co-Operative Dairies Ltd (2000) 15 PRNZ 210 (HC).
157 Houghton v. Saunders (2008) 19 PRNZ 173 (HC).
158 LDC Finance (in rec and in liq) v. Miller [2013] NZHC 2993.
159 RJ Flowers Ltd v. Burns [1987] 1 NZLR 260 (HC).
160 Overseas Containers Ltd v. Geo H Scales Ltd HC Wellington CP395/86, 22 September 1986.
161 Taspac Oysters Ltd v. James Hardie & Co Pty Ltd [1990] 1 NZLR 442 (HC).
162 Saxmere Co Ltd v. Wool Board Disestablishment Co Ltd. HC Wellington CIV-2003-485-2724, 6 December 2005.
163 Maranatha Ltd v. Tourism Transport Ltd HC Auckland CIV-2006-404-6431, 3 April 2007.
164 Blue Star Taxis (Christchurch) Society Ltd v. Gold Band Taxis (Christchurch) Society Ltd HC Christchurch CIV-

2009-409-2921, 19 November 2010.
165 Wu v. Body Corporate 366611 [2011] 2 NZLR 837 (HC).
166 Lin v. Registrar of Companies [2016] NZHC 395.
167 Smith v. Claims Resolution Service Ltd [2019] NZHC 127.
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The data on the ‘types’ of class actions filed in the High Court is interesting. As a general
observation, the total percentage of all class actions filed by a class against the government is 29
per cent, as opposed to those against a commercial party at 71 per cent.

The ‘type’ of class actions with the highest percentage filed in the High Court is
general commercial class actions at 22 per cent, followed by class actions brought by
investors (generally against auditors of insolvent companies) and class actions brought by
consumers at 15 per cent each. This is followed by class actions brought in relation to
trusts and estates at 10 per cent, and class actions brought by shareholders, Māori against
the government, and employment disputes against the government at seven per cent
each. Various other types of class actions against the government and environmental class
actions range between two and five per cent of the total class actions filed in the High
Court.

table 16.2 (continued)

Type of Class Action

Number of
Class
Actions Years Filed Trends

Consumer 6 2013 – Bank Fees.168

2013 – Product
Liability.169

2015 – Product
Liability.170

2015 – Insurance.171

2018 – Insurance.172

2018 – Product
Liability.173

All six class actions by consumers were
filed in the last decade since 2010.
This shows a new type of class action
entering the New Zealand legal
landscape.

Trusts and Estates 4 1975
174

2001
175

2011
176

2016
177

Half of the class actions in relation to
trusts and estates were commenced in
the 2010s.

Environmental178 1 1972
179 No recent environmental class actions

in the High Court.

168 Cooper v. ANZ Bank New Zealand Ltd [2013] NZHC 2827.
169 Minister of Education v. James Hardie Ltd [2018] NZHC 1481.
170 Cridge v. Studorp Ltd [2016] NZHC 2451, (2016) 23 PRNZ 281.
171 Southern Response Unresolved Claims Group v. Southern Response Earthquake Services Ltd [2016] NZHC 3105.
172 Ross v. Southern Response Earthquake Services Ltd [2018] NZHC 3288.
173 Paine v. Carter Holt Harvey Ltd [2019] NZHC 478.
174 Hill v. Wellington Co-operative Taxi Owner-Drivers’ Society Ltd HC Wellington A4/75, 3 February 1988.
175 ‘Akau’Ola v. President of the Conference of the Methodist Church of New Zealand HC Auckland CP183/SW01, 5

December 2001; and Jones v. Attorney-General HC Wellington CP175/02, 8 July 2003.
176 Cadman v. Visini (2011) 3 NZTR 21-011 (HC).
177 Vlaar v. van der Lubbe [2016] NZHC 2398, (2016) 4 NZTR 26-022.
178 Note that the data reflected in this empirical study only reflects class action proceedings filed in the High Court.

There may be additional cases in other courts such as the Environment Court.
179 Mundy v. Cunningham [1973] 1 NZLR 555 (SC).
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The data about the ‘types’ of class actions that were filed reflect the following trends:

(1) Class actions by Māori against the government appear steadily once every decade in the
1990s and 2000s.180 Class actions by plaintiffs against the government relating to areas
such as social security, tax, employment or other miscellaneous actions have been filed
over the last three decades, with the most filed in the 2000s.

(2) Several class actions by investors were filed over the last three decades, averaging two to
three filed in the 1990s and 2000s. One has been filed in the 2010s.

(3) Class actions by shareholders occurred steadily over the last three decades, with one filed
every decade.

(4) Class actions categorised as ‘general commercial’ (including actions against commercial
parties outside the other categories) show that three class actions were filed in the 1980s,
four in the 2000s, two in the 2010s and, interestingly, none in the 1990s.

(5) Class actions filed by consumers (whether that be product liability, insurance or bank
litigation) have all commenced in the last decade since 2010 (amounting to a total of six
class actions).

(6) Class actions filed in relation to trusts and estates have mostly been filed in the last two
decades, with a slight increase in filings in the 2010s.

(7) There are no new environmental class actions, with the only case identified filed in
1972.181

Government 
(Māori)

7%

Government 
(Social Security)

5%

Government 
(Employment)

7%

Government 
(Other)

5%

Shareholder
7%

Government (Tax)
5%

Investor
15%

General 
Commercial

22%

Consumer
15%

Trust
10%

Environmental 
2%

"Types" of Class Actions
Filed in the New Zealand High Court to 1 July 2019

figure 16.1 Pie chart of types of class actions in the New Zealand High Court

180 This number does not include cases that have been commenced in the Māori Land Court.
181 This number does not include cases that have been commenced in the Environment Court.
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The data indicate that, in general, class actions against the government have been consistent
and, in fact, increased in the 2000s. Shareholder and miscellaneous general commercial class
actions (mostly containing tortious cause of actions) appear relatively steady over the last three
decades, with an increase in these actions in the 2000s. It is too early to state whether these trends
will continue in the 2010s, as there are approximately six months left of the decade from 1 July
2019.

The most interesting trend is that class actions commenced by consumers and class actions
relating to trusts and estates significantly increased in the 2010s (with all six class actions brought
by consumers filed in the decade since 2010). This evidence reflects a new type of class action
entering the New Zealand legal landscape.

16.4.5.3 Plaintiff Class Size in Class Actions in the New Zealand High Court

A summary of the plaintiff class size in class actions in the High Court to 1 July 2019 is contained
in Table 16.3. A pie chart of the data is contained in Figure 16.2.

table 16.3 Plaintiff class sizes in class actions in the New
Zealand High Court

Number of Plaintiffs Number of Proceedings

1–10 6
182

11–50 7
183

51–100 2
184

101–200 3
185

201–500 3
186

182 Hill v. Wellington Co-operative Taxi Owner-Drivers’ Society Ltd HC Wellington A4/75, 3 February 1988 (four
members); Ankers v. Attorney-General (No 2) [1995] NZAR 418 (HC) (four members); Accent Management Ltd v.
Commissioner of Inland Revenue (2010) 24NZTC 24,126 (HC) (sevenmembers);Wu v. Body Corporate 366611 [2011]
2NZLR 837 (HC) 234 (nine members);Cadman v. Visini (2011) 3NZTR 21-011 (HC) (three members); and Vlaar v.
van der Lubbe [2016] NZHC 2398, (2016) 4 NZTR 26-022 (five members).

183 Taspac Oysters Ltd v. James Hardie & Co Pty Ltd [1990] 1NZLR 442 (HC) (eight members, later increased to eleven
in Taspac Oysters Ltd v. James Hardie & Co Pty LtdHC Auckland CL104/88, 23May 1990); RJ Flowers Ltd v. Burns
[1987] 1 NZLR 260 (HC) (22 members); ‘Akau’Ola v. President of the Conference of the Methodist Church of New
Zealand HC Auckland CP183/SW01, 5 December 2001 (seventeen members); Jones v. Attorney-General HC
Wellington CP175/02, 8 July 2003 (seventeen members); Stickland v. Drummond HC Auckland CIV-2006-404-
3078, 13 May 2008 (forty members); Maranatha Ltd v. Tourism Transport Ltd HC Auckland CIV-2006-404-6431, 3
April 2007 (twenty-three members); Southern Response Unresolved Claims Group v. Southern Response Earthquake
Services Ltd [2016] NZHC 3105 (forty-seven members); and Cridge v. Studorp Ltd [2016] NZHC 2451, (2016) 23
PRNZ 281 (eighteen members).

184 Devcich v. Cowley Stanich & Co (1997) 11 PRNZ 47 (HC) (seventy-three members); and Saxmere Co Ltd v. Wool
Board Disestablishment Co Ltd HC Wellington CIV-2003-485-2724, 6 December 2005 (fifty-seven members).

185 Mundy v. Cunningham [1973] 1 NZLR 555 (SC) (119 members); Harding v. LDC Finance Ltd (in rec) HC
Christchurch CIV-2008-409-1140, 19 November 2009(181 members); Blue Star Taxis (Christchurch) Society Ltd v.
Gold Band Taxis (Christchurch) Society Ltd HC Christchurch CIV-2009-409-2921, 19 November 2010 (defendant
class had 155 members); Paine v. Carter Holt Harvey Ltd [2019] NZHC 478 (127 members).

186 Hedley v. Kiwi Co-Operative Dairies Ltd (2000) 15 PRNZ 210 (HC) (258 members); Erris Promotions Ltd v.
Commissioner of Inland Revenue [2004] 1 NZLR 811 (HC) (200-plus members); and Blue Star Taxis
(Christchurch) Society Ltd v. Gold Band Taxis (Christchurch) Society Ltd HC Christchurch CIV-2009-409-2921,
19 November 2010 (plaintiff class had 225 members).
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There is a total of forty class actions in the High Court over the last four decades. The plaintiff
class sizes (or approximate class sizes)191 are mentioned in twenty-nine out of the forty class
action judgments available. Of these twenty-nine cases, the data indicates that the most common
plaintiff class size ranges between eleven and fifty plaintiffs at 24 per cent, followed by class sizes
between one and ten plaintiffs at 21 per cent. Interestingly, the third most common plaintiff class
sizes, with a tie at 10 per cent, are class sizes between 101 and 200 plaintiffs, class sizes between 201
and 500 plaintiffs and class sizes with greater than 4,001 plaintiffs. Plaintiff class sizes between 51

and 100 plaintiffs, 501 and 1000 plaintiffs and 2001 and 4000 plaintiffs held seven per cent each of

1–10
21%

11–50
24%

51–100
7%

101–200
10%

201–500
10%

501–1000
7%

1,001–2000
4%

2001–4000
7%

Greater than 
4001
10%

Plaintiff Class Size in Class Actions
in the New Zealand High Court to 1 July 2019

figure 16.2 Pie chart of plaintiff class sizes in class actions in the New Zealand High Court

table 16.3 (continued)

Number of Plaintiffs Number of Proceedings

501–1,000 2
187

1,001–2,000 1
188

2,001–4,000 2
189

Greater than 4,001 3
190

TOTAL 29

187 LDC Finance (in rec and in liq) v. Miller [2013] NZHC 2993 (800 members); and Minister of Education v. James
Hardie Ltd [2018] NZHC 1481(833 members).

188 Purdue v. Boyd Knight [1987] 1 NZLR 260 (HC) (approximately 1,715 members).
189 Credit Suisse Private Equity LLC v.Houghton [2014] NZSC 37, [2014] 1NZLR 514 (2,852 shareholders); and Ross v.

Southern Response Earthquake Services Ltd [2018] NZHC 3288 (up to 3,000 insured).
190 Talley’s Fisheries Ltd v.Minister of Immigration (1994) 7 PRNZ 469 (HC) (4,500members); Registered Securities Ltd

(in liq) v.Westpac Banking Corp (2000) 14 PRNZ 348 (HC) (8,203 investors); andCooper v. ANZ BankNew Zealand
Ltd [2013] NZHC 2827 (13,500 members).

191 The class sizes include where judgments state approximate numbers and ‘up to’ numbers. Where there are multiple
plaintiff classes, then the largest plaintiff size is contained in the data reflected in this section of the empirical study.
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the total twenty-nine cases analysed. The class sizes containing between 1,001 and 2000 plaintiffs
totalled four per cent.

There are eleven class actions identified from the High Court judgments that do not state the
plaintiff class size, including eight class actions against the government (such as those brought by
Māori, social security plaintiffs and employees). These plaintiff class sizes are likely to be large,
given the nature of the class actions at issue. There are also three general commercial class
actions that do not state the plaintiff class size.

16.4.5.4 Number, Date and ‘Type’ of Class Actions Funded by Litigation Funders
in the New Zealand High Court

A summary of the number, date and ‘type’ of class actions funded in the High Court is contained
in Table 16.4.192

Litigation funders have funded a total of six out of forty class actions identified in this study. All
six of the class actions funded by a litigation funder have occurred in the last two decades since
the year 2000, with five of these six in the decade since 2010. The increase in the prevalence of
cases involving a litigation funder in the last decade indicates that litigation funding is on the rise
in New Zealand. Five litigation funders are currently actively involved in funding class actions in
New Zealand. Joint Action Funding Ltd is funding a shareholder and investor class action. LPF
Litigation Funding Ltd is funding a class action against the government. Litigation Lending
Services (NZ) Ltd is funding two consumer class actions (bank litigation and insurance litiga-
tion). Harbour Funding III Limited Partnership is funding a consumer class action (product

table 16.4 Number, date and type of class actions funded by litigation finders in the New Zealand
High Court

Year

Number of Class
Actions Funded by
Litigation Funder Type of Class Action Funded Name of Litigation Funder

2008 1
193 Shareholder and Investor Joint Action Funding Ltd

2013 1
194 LLS – Consumer (Bank

Litigation)
Litigation Lending Services
(NZ) Ltd

2015 2
195 LPF – Government (General)

LLS – Consumer (Insurance)
LPF Litigation Funding Ltd
Litigation Lending Services

(NZ) Ltd
2018 2

196 Consumer (Product Liability)
Consumer (Insurance)

Harbour Fund III Limited
Partnership

Claims Funding Australia

192 See Section 16.4.4.5 in this chapter for the judicial trends on litigation funding agreements.
193 Credit Suisse Private Equity LLC v. Houghton [2014] NZSC 37, [2014] 1 NZLR 514.
194 Cooper v. ANZ Bank New Zealand Ltd [2013] NZHC 2827.
195 Strathboss Kiwifruit Ltd v. Attorney-General [2015] NZHC 1596, (2015) 23 PRNZ 69 (LPF); and Southern Response

Unresolved Claims Group v. Southern Response Earthquake Services Ltd [2016] NZHC 3105 (LLS).
196 Strathboss Kiwifruit Ltd v. Attorney-General [2015] NZHC 1596, (2015) 23 PRNZ 69 (LPF); Southern Response

Unresolved Claims Group v. Southern Response Earthquake Services Ltd [2016] NZHC 3105 (LLS); Paine v. Carter
Holt Harvey Ltd [2019] NZHC 478 (Harbour Fund III Limited Partnership); and Ross v. Southern Response
Earthquake Services Ltd [2018] NZHC 3288 (Claims Funding Australia).
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liability litigation). Claims Funding Australia is funding a consumer class action (insurance
litigation).

16.4.5.5 Date and Number of Class Actions in the New Zealand Employment Court

A summary of the number of class actions in the Employment Court for each decade (unless
stated otherwise) to 1 July 2019 is contained in Table 16.5.

A total of eight class actions were filed in the Employment Court under HCR 4.24. Seven out
of the eight class actions were filed in the 1990s. One out of the eight class actions was filed in the
2000s. The data discloses that there have been no class actions in the Employment Court since
2010. The data indicates that, unlike in the High Court, the number of class actions being filed in
the Employment Court under HCR 4.24 is declining.200

16.4.5.6 Plaintiff Class Size in Class Actions in the New Zealand Employment Court

A summary of the plaintiff class size in class actions in the Employment Court to 1 July 2019 is
contained in Table 16.6.

We identify a total of eight class actions in the Employment Court over the last four decades.
The plaintiff class sizes are contained in three out of the eight class action judgments available.
The data indicate that class sizes vary significantly.

The empirical research shows that class actions in the New Zealand High Court between the
decades of 1980 and 2010 have increased, whereas class actions in the New Zealand Employment
Court have decreased. As previously stated, the focus of this chapter is on class actions in the
High Court. As a result, we will not address the reasons for the trends in the Employment Court

table 16.5 Number of class actions in the New Zealand
Employment Court

Years
(decade intervals unless stated
otherwise)

Number of class actions in
Employment Court

Pre-1980s 0

1980s 0

1990s 7
197

2000s 1
198

2010 – 1 July 2019 0 (1 case noting class action
mechanism still allowed in
Employment Court)199

TOTAL 8

197 Chapman v. Waitemata Stevedoring Services Ltd (No 2) [1992] 3 ERNZ 756 (EmpC); Fire Service Commission v.
Duncan EmpC Wellington WEC14/94, 21 April 1994; Amlehn v. Sanford Ltd EmpC Christchurch CEC11/97, 9
April 1997; Kelly v. Tranz Rail Ltd [1997] ERNZ 476 (EmpC); Whitaker v. Vela Fishing Ltd EmpC Christchurch
CC39/98, 11 November 1998; New Zealand Public Service Assoc Inc v. Attorney-General [1998] 3 ERNZ 1307

(EmpC); and Andersen v. Capital Coast Health [2000] 1 ERNZ 256 (EmpC).
198 Air New Zealand Ltd v. Flight Attendants and Related Services (New Zealand) Assoc Inc [2002] 2ERNZ 770 (EmpC).
199 Riyanto v. Dong Nam Co Ltd [2015] NZEmpC 67, [2015] ERNZ 691.
200 See footnote 204 in this chapter.
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other than to identify those trends.204 We will, however, address the possible reasons for the
increase in the number of class actions filed in the High Court.

16.4.6 Reasons for the Increase of Class Actions in the New Zealand High Court205

The use of the class action mechanism was historically slow to develop in New Zealand for a
number of reasons. First, there is no statutory framework that specifically governs the manage-
ment of class actions. The judiciary has utilised the procedural framework available to it in HCR
4.24 to allow class actions, while using its inherent jurisdiction to supplement decision-making
on procedural issues. Unsurprisingly, the willingness of the judiciary to allow HCR 4.24 to be
used to create class actions is one explanation for the increase in class actions brought by the
affected classes.

Second, a significant proportion of class action litigation overseas is for personal injury
cases.206 New Zealand has the Accident Compensation Scheme, which bars most forms of
personal injury litigation for compensatory damages,207 meaning that personal injury class
actions are not part of New Zealand’s legal landscape. Third, New Zealand courts are relatively
conservative with their damages awards in comparison to their American counterparts.208 As a
result, the damages at issue need to be of an amount that makes the pursuit of a class action

table 16.6 Plaintiff class size in class actions in the New
Zealand Employment Court

Number of Plaintiffs Number of Proceedings

1–10 0

11–50 1
201

51–100 0

101–200 1
202

201–500 0

501–1,000 0

1,001–2,000 1
203

2,001–4,000 0

Greater than 4,001 0

TOTAL 3

201 Whitaker v. Vela Fishing Ltd EmpC Christchurch CC39/98, 11 November 1998.
202 Andersen v. Capital Coast Health [2000] 1 ERNZ 256 (EmpC).
203 Kelly v. Tranz Rail Ltd [1997] ERNZ 476 (EmpC).
204 For example, one of the potential reasons for the decrease of class actions under HCR 4.24 in the Employment Court

is because parties decided to run test cases for a select group of plaintiffs as opposed to running an entire class action.
Furthermore, it is likely that class actions are proceeding through the courts under a section other thanHCR 4.24, for
instance under the Employment Contracts Act 1991. However, we will not enquire into this issue further for the
purpose of this article.

205 The writing in this section is predominantly quoted from one of the author’s articles, being: Nikki Chamberlain,
Class Actions in New Zealand: An Empirical Study, 24 NZBLQ 132 (2018).

206 Rachel Dunning, All for one and one for all: Class Action Litigation and Arbitration in New Zealand, 3 PILJNZ 68,
70 (2016).

207 Accident Compensation Act 2001.
208 Rachel Dunning, All for one and one for all: Class Action Litigation and Arbitration in New Zealand, 3 PILJNZ 68,

70 (2016).
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economically viable. Fourth, as a general comment, New Zealand’s population size209 and
economic environment210 means that there are fewer class actions than other jurisdictions.

Finally, until recently, litigation funding was not permitted in New Zealand due to the torts of
champerty and maintenance. The torts of champerty and maintenance are still permitted in
New Zealand, albeit in a limited form. Litigation funding is allowed where there is an arguable
case for rights that warrant vindication, where there is no abuse of process, and where the funding
arrangement is approved by the court.211 In this respect, a low-stake class action claim212was often
not economically feasible, given that plaintiff class members were unlikely to have the equity to
fund the litigation without the backing of funders. In addition, unlike the United States, in New
Zealand the party that loses the litigation is usually liable to make a contribution towards the
costs of the winning party,213 meaning that the litigation risk and exposure is greater in New
Zealand than in the United States. As a result, it is not surprising that the use of class actions is
increasing with the entrance of litigation funders into the New Zealandmarket. In particular, the
data in this study show that there has been a rise of consumer class actions as a consequence of
litigation funders entering the New Zealand market. Litigation funders are, however, currently
unregulated in New Zealand. Both class action civil procedure and litigation funding regulation
needs reform, as discussed in Section 16.5 below.

16.5 THE FUTURE OF CLASS ACTIONS IN NEW ZEALAND
214

16.5.1 Civil Procedure: Purpose and Process Values in New Zealand

As there has undeniably been an increase in the number of class actions in New Zealand over
time, the question then becomes whether the current civil procedure framework contained in
HCR 4.24 is adequate in managing class action litigation. In order to assess this, the purpose of
civil procedure needs to be examined in order to assess if its aims are currently being met.

Civil procedure provides the mechanism by which legal disputes are heard and determined. It
regulates ‘the operation of the legal system in the interest of justice’.215 In other words, it provides
the framework through which rights are vindicated. Civil procedure is less concerned ‘about the
what than about the how’.216 Civil procedure can be determined in a number of ways, including
through party agreement, legislation and/or regulation or judicial discretion.

For third-party decision makers like the judiciary, there is no uniform way to determine
disputes without civil procedure rules. In this respect, the rule of law, which states that ‘the law –
and its meaning – must be fixed and publicly known in advance of application’,217 would be

209 The population of New Zealand is just under five million people, based on data from the 2018 census: Stats NZ
‘Population’ www.stats.govt.nz.

210 New Zealand has a relatively small economy and Gross Domestic Product was calculated as $269 billion in March
2019. See Stats NZ ‘Economy’ and ‘Gross Domestic Product’ www.stats.govt.nz.

211 Saunders v. Houghton [2009] NZCA 610, [2010] 3 NZLR 331, [21]–[34].
212 Low-stake claims are claims where the damages award for each individual class member is small but, when

aggregated, makes a claim economically viable for parties that have the appetite to fund the litigation and bear
the costs consequences of the litigation.

213 The costs are usually awarded on a scaled basis in accordance with the High Court Rules, although a party can apply
for increased or indemnity costs.

214 The writing in this section is predominantly quoted from one of the author’s articles, being: Nikki Chamberlain,
Class Actions in New Zealand: An Empirical Study, 24 NZBLQ 132 (2018).

215 Howard M. Erichson, Civil Procedure and the Legal Profession, 79 Fordham L. Rev. 1827, 1827 (2011).
216 Howard M. Erichson, Civil Procedure and the Legal Profession, 79 Fordham L. Rev. 1827, 1827 (2011).
217 Richard H. Fallon Jr, ‘The Rule of Law’ as a Concept in Constitutional Discourse, 97 Colum L. Rev. 1, 3 (1997).
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eroded without civil procedure rules that are binding on all parties who cannot agree their own
procedure. Indeed, a basic principle of the rule of law is that laws, including procedural laws, are
clear, publicised, stable, just and evenly applied in society.218

Civil procedure legal theory, in part, analyses how a society’s process values shapes the
adoption of process or procedural rules. Andrew Barker QC identifies a number of process
values that underpin and align with procedural rules.219 Process values can include prioritising
substantive justice, process legitimacy, procedural fairness, participatory governance, respect for
the individual and his or her autonomy, timeliness, efficiency and/or finality.220

The process values which underpin New Zealand’s civil procedure are expressly stated in rule
1.2 of the High Court Rules (HCR 1.2), titled ‘Objective’. HCR 1.2 states: ‘The objective of these
rules is to secure the just, speedy, and inexpensive determination of any proceeding or interlocu-
tory application’. In our view, the current procedure provided in HCR 4.24 for governing class
action litigation does not accord or align with the process values identified in HCR 1.2. We assess
below some of the advantages and disadvantages of HCR 4.24 in light of the process values in
HCR 1.2.

16.5.2 Advantages and Disadvantages of HCR 4.24

The first and most obvious advantage of HCR 4.24 in managing class action litigation is that it
allows judicial flexibility. The judiciary can tailor class action procedure to the particular
litigation at issue. Judicial flexibility is, however, a double-edged sword.

The brevity of HCR 4.24, combined with judicial flexibility can create problems. First, as
previously discussed, HCR 4.24 was never intended to govern class action procedure. As a result,
the lack of specific and mandatory procedural rules means that class action litigation is not
efficient or economical to run. Simple procedural issues are appealed through the court system
at the expense of the class action parties. Admittedly, specific statutory-based class-wide rules
would be tested in the courts initially. However, it is likely that the frequency of these cases would
diminish as precedent is established on the interpretation of the rules. In addition, judicial
flexibility canmean that there is a lack of certainty. For example, there are no rules about judicial
review of settlement amounts, cy pres issues (what will happen with settlement funds that are not
claimed by class members), or the ability and/or requirements to challenge the appointment of
the class representative. Currently there limited no case law to provide guidance to counsel on
these issues, creating uncertainty for new parties before the court.

Some would argue another advantage of HCR 4.24 is that it does not overtly promote the class
action device and, as a result, the floodgates have not been opened to class action litigation.
Insurers are likely to agree with this position. Some may consider that formalising class action
procedure rules will equate to an increased number of class action proceedings and, conse-
quently, an increased pressure on defendants to enter into global class-wide settlements.221

Rightly or wrongly, class actions are perceived to have high ‘transaction costs’ meaning proceed-
ing to trial is simply unaffordable for defendants.222

In response, the reality, as shown in this empirical study, is that class action litigation is already
occurring and in fact increasing in New Zealand. Parties who are currently part of a class action

218 World Justice Project ‘What is the Rule of Law?’ https://worldjusticeproject.org.
219 Andrew Barker, Ideas on the Purpose of Civil Procedure, NZ. L. Rev. 437 (2002).
220 Andrew Barker, Ideas on the Purpose of Civil Procedure, NZ. L. Rev. 437, 448 (2002).
221 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 189 (1989).
222 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 187 (1989).
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are disadvantaged by the lack of procedural rules. Further, the criticisms of the class action
device need to be weighed against the generally accepted advantages of class actions. Class
actions have a social utility value as they create access to justice to parties where it would be
uneconomical for a party to pursue individual litigation.223 Class action litigation allows for
judicial economy through an efficient use of resources by the court hearing common issues
together on a class-wide basis as opposed to individual proceedings for each class member.224

Class action litigation can deter corporate and government wrongdoing and can encourage
compliance with the rule of law.225 It can provide a mechanism to remedy unjust enrichment. It
can also be a tool for social change.226

A third advantage of HCR 4.24 is that it does not expressly promote litigation funding
and, therefore, arguably, some may say the floodgates have not been opened in New
Zealand for third parties to fund litigation. In response, as this empirical study shows,
litigation funding is already occurring in New Zealand without regulation. The problem
with failing to regulate third-party funders primarily concerns control of the litigation.
Litigation funders have different goals than class members and, as a result, they may have
different views on decisions such as whether a case should proceed to trial or be settled.
There are also issues around whether all class plaintiffs will be required to pay the third-
party funders if some refuse to sign up to the litigation funding agreement, leading to the
question of whether New Zealand should adopt rules around common fund orders.
Regulation would assist in ensuring that the interests of all stakeholders are adequately
balanced, and that safeguards are in place for class action parties. Specifically, regulation
can dictate the boundaries of funding agreements as well as indicate who is responsible for
ensuring compliance with, and enforcement of, the regulations.

Fourthly, some may argue that HCR 4.24 preserves principles of natural justice, as some
judges currently interpret HCR 4.24 as only allowing ‘opt-in’ class actions as opposed to ‘opt-
out’ class actions. The argument is that people should not be bound by the results of litigation
that they may not be aware of or take active steps to be part of. To counter this, most common
law countries that allow class actions provide procedural rules on notifying potential class
members of an opt-out class action. In addition, formal rules allowing for opt-out class actions
could enhance judicial economy and, in certain situations, be advantageous to defendants who
can save on costs by defending fewer claims because most affected parties will be bound by a
final judgment under res judicata, provided that they do not opt-out of the class action
proceeding.

Lastly, some may contend that the lack of statutory-based procedural rules is not impeding
class action stakeholders. In response, most common law jurisdictions that allow class actions
have statutory-based civil procedure rules on class certification, whether a class action can be
opt-in or opt-out, notice requirements to potential class members, administration of class
action trials, class action judicial settlement approval requirements, damage allocation
requirements, cy pres issues and whether class actions can be contracted out of by the use of
arbitration agreements. In contrast, New Zealand has no specific statutory-based civil proced-
ure rules on any of these important procedural issues. In the end, New Zealand’s lack of
procedural rules has a negative impact on the vindication of a class action party’s substantive
rights.

223 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 187 (1989).
224 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 187 (1989).
225 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 188 (1989).
226 Justin Scott Emerson, Class Actions, 19 VUWLR 183, 189 (1989).
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16.5.3 Recommendations for Reform

The Law Commission is presently reviewing the law relating to class actions and litigation
funding, this being the second time reform has been tabled in this area. The New Zealand Rules
Committee drafted a Class Actions Bill in 2008. Regrettably, the Bill, based loosely on Australia’s
class action statutory regime, was never introduced to Parliament.227 The Law Commission is
likely to again address the question of whether reform is required and, if so determined, to
evaluate reform options. Clearly, by virtue of the Commission’s mandate, the government is
acknowledging that reform may be needed. We agree. For the reasons addressed in this chapter,
HCR 4.24 is clearly no longer working. The empirical data confirms that the number of class
actions in the High Court is increasing. Regulation is required to overcome the deficiencies of
HCR 4.24.

In brief, there are three primarymethods for class action reform. The first is through regulatory
enforcement for class-wide wrongs (such as through a body like the Commerce Commission or
the Financial Markets Authority). The second is through private enforcement for class-wide
wrongs – in other words, leaving rectification of class-wide wrongs to the market. The third is a
combination of the first two options. In evaluating the options, in our view, it should be
recognised that regulatory authorities have a finite budget, meaning not all wrongs will be
pursued.

In relation to civil procedure options for the private enforcement of class-wide wrongs, there
are three main avenues to consider. First, the government could make no change to current
procedure. For the reasons considered above, we do not support this option. Second, the
government could promote and encourage mass alternative dispute resolution processes (i.e.,
class arbitration or specialist resolution services for certain types of claims) as opposed to class
litigation through the High Court. Thirdly, the government could enact legislation that incorp-
orates specific class action civil procedure rules, as has happened in other jurisdictions such as
Australia and the United States. Under the third option, the government could build on the work
already done by the Rules Committee in drafting the Class Actions Bill 2008. The Bill covers a
number of areas on the procedural management of class action litigation in addition to dealing
with limitation periods,228 litigation funding,229 and preventing the torts of champerty and
maintenance from applying to class actions.230 This Bill could be updated and amended
where appropriate. Alternatively, the government could require the Rules Committee to draft
entirely new rules to be enacted. Admittedly, it is logical for the government to build upon the
extensive work already completed on the Bill if it decides to leave redress for class-wide wrongs to
private actors in the market (whether wholly or in part).

We are proponents of the third option. First, statutory intervention will take the burden off of
individual judges and the case management system by reducing the procedural decisions
required by the judiciary. A flow on effect will be that class action litigation will be more efficient
and cost-effective for the judiciary and class action parties. Second, the legislature is in a better

227 Noted inNikki Chamberlain,Contracting-Out of Class Action Litigation: Lessons from theUnited States, NZ L. Rev.
371, 374, footnote 16 (2018): ‘The Rules Committee submitted the draft Bill to the New Zealand government in 2009.
The draft Bill has only been posted online in its draft form. TheClass Actions Bill 2008 andHigh Court Amendment
(Class Actions) Rules 2008 can be viewed at www.globalclassactions.stanford.edu. Originally, the Bill was not
released as the Ministry of Justice claimed legal privilege and stated that the documents were likely to be changed
by the government. Rules CommitteeNote onClass Actions (30 July 2009). See also Chris Patterson,Class actions in
New Zealand: The necessity for introducing a class action regime, 5 J. Civ. L. P. 20, 21 (2016).

228 Draft Class Actions Bill 2008, cl. 14.
229 Cl. 23 (in a later version of the draft Bill not available publicly).
230 Cl. 22 (in a later version of the draft Bill not available publicly).
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position to balance the needs of class action plaintiffs and defendants after consultation with all
relevant stakeholders.231 Lastly, statutory intervention will provide consistency and certainty on
the procedure for class action litigation for the benefit of all stakeholders.232

16.6 CONCLUSION

It is plain that class action litigation is increasing in the New Zealand High Court. HCR 4.24,
coupled with judicial discretion, is no longer sufficient in managing class actions and litigation
funding. Various reform options are available. Regardless of the avenue chosen, reform is clearly
needed for the qualitative and quantitative reasons identified in this chapter. The focus should
now shift to the best option for reform in New Zealand.

231 Anthony Wicks, Class Actions in New Zealand: Is Legislation Still Necessary?, NZ L. Rev. 73, 107 (2015).
232 The ideas in this paragraph are taken from Nikki Chamberlain, Contracting-Out of Class Action Litigation: Lessons

from the United States, NZ L. Rev. 371, 397 (2018) and Nikki Chamberlain, Class Actions in New Zealand: An
Empirical Study, 24 NZBLQ 132 (2018).
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