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Abstract
Judicial resolution of non-aboriginal conflicts was crucial to the vindication of
indigenous rights within the new state as the determination of the nature and quality
of aboriginal legal interests and entitlements involved fundamental questions of land
ownership, secure legal title for settler alienation, as well as governmental priority
and competence. If not for these disputes, court decisions and common law doctrine
solicitous of indigenous interests based on the idea of indigenous occupancy, use and
possession of their territory, and the creation of law based on colonial and imperial
policy -- which incorporated notions of indigenous sovereignty and supported
pluralist legal relations -- would have been discarded by the courts due to the
underlying dynamism and logic of colonialism.
Using a recent judicial decision by the highest court in each jurisdiction as a
window to discuss the various approaches courts have taken to usufructuary rights,
this thesis discusses the major components of the legal doctrine of hunting, fishing
and gathering rights in Canada, New Zealand and the United States. It argues that the
judicial protection of these aboriginal or treaty rights have been profoundly affected
by non-aboriginal disputes over the constitution and the nature of national polity. At
the same time the analysis suggests that values ―external‖ to the law are not the sole
determinant of judicial outcomes over time. Rather in certain instances the legal
doctrine and decisions implicate values inherent to the legal system, such as a
conceptual commitment to a logical internal structure, a respect for precedent and
previous governmental policy as well as the principle that courts are disinterested
dispensers of neutral justice. These internal values comingle with deep-seated
commitments held by individual decision-makers and the judiciary more generally,
regarding the constitutional structure of the state and the role of the judiciary.
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Chapter One Aboriginal Rights, Colonialism and Conflict
―The Canadian Constitution involves a unique combination of four major features: parliamentary
democracy, federalism, individual and group rights, and aboriginal rights.‖ Patrick Macklem et
al., Canadian Constitutional Law, 2nd ed. (Toronto: Emond Montgomery Publications Limited,
1997) at 4.
― The main legal principle that has dominated the relationship between Maori and the New
Zealand state is neither the common law doctrine of aboriginal title nor the Treaty of Waitangi
but, in fact, the principle of parliamentary sovereignty.‖ Richard Boast, ―Maori and the Law,
1840-2000‖ in Peter Spiller, Jeremy Finn and Richard Boast, A New Zealand Legal History, 2nd
ed. (Wellington: Brookers, 2001) 123 at 184.
―The federal-tribal relationship is premised upon broad but not unlimited federal constitutional
power over Indian Affairs, often described as ‗plenary.‘ The relationship is also distinguished by
special trust obligations requiring the United States to adhere strictly to fiduciary standards in its
dealings with Indians. The inherent tension between broad federal authority and special federal
trust obligations has produced a unique body of law.‖ Felix S. Cohen, Handbook of Federal
Indian Law, 1982 ed. (Charlottesville, Va.: The Michie Company, 1982) at 207.

I.

Aboriginal Rights and Constitutional Conflict

Aboriginal rights are bound up in the foundation and development of constitutional law in
Canada, New Zealand and the United States. Aboriginal law implicates constitutional law
because it concerns the relationship of indigenous entities and individuals to public authority,
either through specific textual references in constitutional documents, statutes, common law
legal doctrine or rights-based constitutional jurisprudence. The recognition, incorporation or
disregard of these entities and individuals involves fundamental constitutional values such as:
parliamentary sovereignty, federalism, separation of powers, rule of law and voting rights;
the political and/or judicial determination of scope of constitutional authority; and
constitutional innovation concerning the authority of governmental institutions, individual
rights and equality. Moreover, any act of foundation and the consequent myths that
accompany that foundation need an explanation of what was there before if they are to have
any cogency. In order to legitimize colonial and imperial rule, as well as to justify the
changes wrought by colonization upon the original inhabitants of a territory, settler societies
established a foundational and ―juridical‖ history premised upon rule of law as well as benign
1

and humanist impulses toward aboriginal peoples -- despite episodes of violence.1 The postsettlement appropriation and incorporation of aboriginal governments and possessions is
reflected in law insofar as indigenous peoples are mentioned in constitutional texts and/or are
subject to unique jurisdictional and statutory rules.
As England began the process of incorporating aboriginal societies into the colonial
project, their prior existence in the colonized territories meant that they enjoyed a certain
status within British constitutional law relating to the creation of colonies and the reception of
English law. 2 The incorporation of these legal rules into the domestic legal system and
constitutional structure of the state was often due to the physical inability of settler
governments to extend their jurisdiction and the potential threat non-recognition of aboriginal
interests might pose. Over time however, the continued aboriginal control of land and
recognition of other aboriginal interests such as inherent governmental capacity -- which was
implicit in much of this law and policy -- was contrary to the underlying dynamism and logic
of colonialism as well as the ―constitution of power‖ 3 within settler societies. The continued
legal use of and access to land provided a mechanism for aboriginal societies to affect the
development of settler societies and distribute power within the colonial political economy; a
potentiality which settler societies almost unanimously wished to avoid. At the same time the
concomitant recognition of tribal entities as ―rights holders‖ and alternative sources of
governmental authority within the state was increasingly at odds with evolving notions of
Eurocentric unitary national sovereignty in the 19th century. As such, the colonial state for the
most part sought to eliminate the recognition and legal efficacy of aboriginal interests based
1

Juridical history is where a court produces a history and relates the facts it contains through a body of rules to
arrive at a legal judgment. Andrew Sharp, ―Recent Juridical and Constitutional Histories of Maori‖ in Andrew
Sharp and Paul McHugh, eds., Histories Power and Loss: Uses of the Past – A New Zealand Commentary
(Wellington: Bridget Williams Books, 2001) 31.
2
Brian Slattery, ―Understanding Aboriginal Rights‖ (1987) 66 Can. Bar Rev. 727. See also Campbell v. Hall,
[1558-1774] All E.R. Rep. 252.
3
James W. Hurst, Law and Economic Growth the Legal History of the Lumber Industry in Wisconsin 1836-1915
(Cambridge, Mass.: The Belknap Press of Harvard University Press, 1964).
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on earlier imperial policy and law.
Colonial judiciaries, following this dynamic consensus and having a broad scope of
discretion which the establishment of a new polity in different territorial and social
circumstances afforded, similarly depreciated aboriginal rights despite solicitous precedent
and statutory protections. Indeed, values ―external‖ to the legal system and legal reasoning
have been particularly salient in the colonization process and extension of colonial authority
over aboriginal peoples. Discussing the judicial efficacy of treaty and aboriginal rights
arguments put forward in the face of executive actions disregarding earlier agreements or
previous law Williams writes:
Modern legal scholars tend to be squeamish about such a transparent moulding of
legal doctrine to suit the convenience of colonial capitalism, and no doubt the
colonial judiciary in the late nineteenth century did ‗misunderstand‘, deliberately
or otherwise, the doctrine of aboriginal title. Yet…colonial judges in many parts
of the Empire were adept at reaching decisions convenient for colonial
Governments which were at the expense of indigenous peoples‘ rights.4
Yet this drive to reduce and subsume aboriginal interests within the common matrix of the
colonial state, usually obfuscated by solicitous language and protestations of goodwill, was
not straightforward. Often the vindication or non-recognition of aboriginal sovereignty,
governmental capacity and possessory interests had profound implications for non-aboriginal
legal actors. In such circumstances one or another group or government would champion
aboriginal possessory interests before the courts in an effort to substantiate a purported legal
right to support their preferred vision of economic development or constitutionalism.
Particularly crucial to the development of the law in each of these states were disputes
between national or federal governments and states or provinces. As each of these levels of
government held constitutionally assigned capacities which were either exclusively or
4

David V. Williams, ―Te Tiriti o Waitangi – Unique Relationship between Crown and Tangata Whenua?‖ in
I.H. Kawharu, ed., Waitangi Maori and Pakeha Perspectives of the Treaty of Waitangi (Auckland: Oxford
University Press, 1989) 64 at 87.
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concurrently shared with the other level disputes involving various aboriginal interests,
particularly land and jurisdiction, assumed a constitutional importance. While aboriginal
groups were usually not direct parties to these disputes, their judicial resolution nevertheless
had major consequences for aboriginal possessory and usufructuary interests. Moreover, the
judiciary did not always completely adopt the logic of colonialism when faced with these
conflicts. Besides the ―external‖ considerations mentioned above, the decisions implicated
values inherent to the legal system, such as a conceptual commitment to a logical internal
structure, a respect for precedent and previous governmental policy and the principle that
courts are disinterested dispensers of neutral justice. These internal values comingled with
deep-seated commitments held by individual decision-makers and the judiciary as a whole,
regarding the constitutional structure of the state and the role of the judiciary -- a salient
feature in aboriginal disputes because they often involved foundational history and
fundamental jurisdictional questions.
Using an individual case from each national jurisdiction as a window to evaluate the
law of each state, this thesis seeks to compare how judicial decision-making within the
context of constitutional conflicts (or lack of conflict) in Canada, New Zealand and the
United States has affected the historic recognition and efficacy of hunting, fishing and
gathering rights as part of the larger bundle of aboriginal rights. It argues that the historic
recognition of these rights in the United States occurred as part of the larger Federal-State
conflict regarding which level of government had primacy in the American Federation, a
legal position which necessarily subsumed the ―legal‖ recognition of aboriginal rights, even
though the objective sought by the Federal government had little to do with protecting
aboriginal interests. Conversely, it also argues that the narrowly circumscribed judicial
protection and recognition of aboriginal rights in pre-1982 Canada was one result of the
Federal-Provincial jurisdictional battles in the 19th and early 20th centuries. Finally, it argues

4

that in New Zealand where these constitutional debates and judicial decisions did not
implicate aboriginal interests or where a fundamental consensus existed over the content and
scope of constitutional authority, the logic of colonialism and the liberal state led to an almost
complete defeasance of legally subsisting aboriginal interests. Courts in this instance have
had limited input in determining the content and scope of aboriginal rights.
This approach to aboriginal rights jurisprudence suggests that this law owes much of
its continued efficacy to historical constitutional conflicts, judicial conceptions of those
conflicts and the place of the judiciary within the constitutional framework which in turn
entrenched a particular vision of aboriginal rights. It neither presumes that the development
of aboriginal law is completely reflective of the dominance of settler communities nor does it
accept that legal doctrine and the law can be analyzed separately from historical context.
Rather it agrees with the observation that few, if any, legal propositions are initially
uncontroverted in history.5 Furthermore, the fact that these rights are tied to larger
constitutional issues suggests that the continued evolution of this law within each state,
premised either on some liberal conception community-rights or on international human
rights norms, must evolve in concert with the overall constitutionalism and constitutional
structure of the state.

II.
A.

Law and the Survival of Hunting Fishing and Gathering Rights
Usufructuary Rights

The genesis of this story lies in the English settlement of the American Atlantic seaboard, the
military defeat of France in North America and Captain James Cook‘s South Pacific voyages.
These events occurred during the time when, as stated by Cornell:

5

Hamar Foster, ―Aboriginal Peoples and the Law: Forgotten Arguments: Aboriginal Title and Sovereignty in
Canada Jurisdiction Act Cases‖ (1992) 21 Man. L. J. 343.

5

Europe spun a web about the world, and in the process the world was remade.
During those and subsequent years, various peoples, nations and ideas would
struggle within the grasp of that web. Some would flourish, some would
disappear; but few would entirely escape the ever-expanding network of
connections that made this world so very new.6
The expansion of English economic and political power led -- through purchase, conquest
and chicanery -- to the extension of political power and legal jurisdiction by the British,
Anglo-settlers and the Americans into what are now Canada, New Zealand and the United
States. The extension of jurisdiction and the claims of legal authority that necessarily
preceded that extension brought indigenous peoples living in these areas within the ambit of
Western law; instigating a process whereby their pre-existence and occupation of colonized
lands was incorporated and re-articulated within the imperial, colonial and national legal
system.
Law was crucial to the colonialist enterprise. Indeed, from the European perspective,
colonialism was a legal enterprise. ―The archives of Western colonialism...,‖ Robert A.
Williams writes, ―...reveal a profusion of laws that were drafted, enacted, obeyed, ignored, or
defied in pursuit of Europe‘s will to empire.‖7 Law ―gave the Anglophone a way of seeing
aboriginal peoples both as organized groups and as individuals‖ and was a key mechanism by
which the colonialists dealt with the occupants of newly settled territories.8 It was one of the
means by which the settlers structured their relationships with indigenous peoples and
established the basic legal instruments by which governmental authority and colonial
property rights were established. As the colonial state established jurisdictional hegemony the

6

Stephen Cornell, The Return of the Native: American Indian Political Resurgence (Oxford: Oxford University
Press, 1988) at 11.
7
Robert A. Williams, Jr., The American Indian in Western Legal Thought (New York: Oxford University Press,
1990) at 6.
8
Paul G. McHugh, Aboriginal Societies and the Common Law A History of Sovereignty, Status and SelfDetermination (Auckland: Oxford University Press, 2004) at 4.

6

law was used to control, pacify, amalgamate and govern indigenous populations.9
The extension of law created new cultural and legal boundaries between the colonizer
and the aboriginal communities and it outlined the basis of a relationship between the
aboriginal groups and the colonizers under the law of the colonizing power. This relationship
has been complex and has varied across time and place but in all cases aboriginals were not
simply passive victims. Rather they were active participants in their own history. As stated by
Lauren Benton ―[c]onquered and colonized groups sought…to respond to the imposition of
law in ways that included accommodation, advocacy within the system, subtle delegitimation,
and outright rebellion.‖10 Law, and the ideology of rights and state power embedded within it,
provided a way by which colonized groups could resist some of the more egregious demands
of the settlers as well as enabling the colonial state to ameliorate, if it so chose, some of the
more brutal aspects of settlement.11
It is from this interaction that indigenous peoples retain, albeit in truncated form,
usufructuary hunting, fishing, and gathering rights in a manner that would otherwise be
prohibited by the applicable law of the state. These rights are either reserved by or derived
from a treaty, common law aboriginal title, common law aboriginal rights, or are based on the
recognition of customary hunting, fishing and gathering practices under statute. Depending
on the legal system and the type of use, these rights have been called ―common law
aboriginal rights,‖ ―usufructuary rights,‖ ―off-reservation rights,‖ ―reserved rights,‖ ―unextinguished rights,‖ ―inherent rights,‖ ―non-territorial aboriginal title‖ and ―customary
rights.‖ They have been analogized to ―profits à prendre,‖ ―access rights‖ or easements by

9

John L. Comaroff, ―Colonialism, Culture, and the Law: A Foreword‖ (2001) 26 Law & Soc. Inquiry 305.
Lauren Benton, Law and Colonial Cultures: Legal Regimes in World History 1400-1900 (Cambridge:
Cambridge University Press, 2002) at 2-3.
11
Sally Merry, ―Law and Colonialism‖ (1991) 25 Law & Soc‘y Rev. 889 at 891.
10
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the courts.12 The rights are non-territorial in the sense that they do not derive from, and are
independent of, any present-day ownership interest in the land but rather arise from historical
occupation and use of particular lands and waters. They can include not only the right to use
resources for personal sustenance or religious purposes but also may provide some insulation
from governmental regulation, a right to a specific share of the harvested resource, and a right
to preserve the resource from activities that might damage continued use.13 Occasionally the
use rights can include commercial exploitation.

B.

The Nature of Usufructuary Rights Disputes

Disputes between aboriginal peoples and states over the definition, allocation and use of
natural resources are often the core of the indigenous-state relationship and have rarely been
settled simply and amicably. These difficulties are compounded by the fact that as the
character of natural resource usage and the state-aboriginal relationship changes there is often
a need to re-visit the areas of disagreement.
The disputes energize many politically potent interest groups and implicate
fundamental social values. Hunting and fishing are important industries in each of the
countries. Employment in many areas where the rights are asserted is specifically geared to
tourism or extractive industries, which are then perceived to be threatened should the claims
be allowed. Lumbering, ranching and extractive industries are concerned about what effects

12

―The right to profits, denominated profit a prendre, consists of a right to take part of the soil or product of the
land of another,in which there is a supposable value, or the right of taking soil, gravel, minerals, and the like
from the land of another. Similarly, the right to hunt and fish on another‘s land is properly characterized as a
profit a prendre. The underlying principle is that it carries the right of entry and the right to remove and take
from the land the designated product of profit, and gives a right enforceable against others.‖ Corpus Juris
Secundum, vol. 28A, s.v. ―Easements‖ at §9.
Black’s Law Dictionary defines a usufruct as: ―A right to use another‘s property for a time without diminishing
or damaging it, although the property might naturally deteriorate over time.‖ Black’s Law Dictionary, 7th ed. (St.
Paul, Minn.: West Group, 1999).
See also L. F. E. Goldie, ―Note: Title and Use (And Usufruct) -- An Ancient Distinction Too Oft Forgot‖ (1985)
79 Am. J. Int‘l L. 689 at 690-695; Gary D. Meyers, ―Native Title Rights in Natural Resources: A Comparative
Perspective of Common Law Jurisprudence‖ (2002) 19 Environmental and Planning Law Journal 245.
13
Michael C. Blumm, ―Native Fishing Rights and Environmental Protection in North America and New
Zealand: A Comparative Analysis of Profits à Prendre and Habitat Servitudes‖ (1989/90) 8 Wis. Int‘l L.J. 1at 2.
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potential aboriginal uses (or an aboriginal veto over their use) would have on their activities.
Environmentalists doubt the ability of governments and aboriginal groups to manage the
resource effectively. At the same time, other non-aboriginal groups complain that recognition
of additional use rights is discriminatory, racist and/or violates their equal rights. Private
landowners complain about the erosion of private property rights. States and provinces
complain about the extension of national and judicial power into areas historically subject to
their control, or about the inability of aboriginal groups to regulate their own activities,
leading to aboriginal over-exploitation and restricting non-aboriginals use. Local
governments likewise resent the intrusion by courts and other levels of government into their
jurisdiction and local area. All levels of government complain about the security, ancillary
enforcement and management costs which arise during the disputes or once the indigenous
use rights have been recognized.
A further complication is that the nature of the resources and interests make it difficult
for the parties to compromise. At a basic level access to natural resources is about aboriginal
poverty but usually indigenous struggles to gain resources and territory are intertwined with
claims for sovereignty, autonomy, cultural recognition and the redress of historical
grievances; objectives that are not necessarily related to a particular resource use for
subsistence, religious or economic purposes. Often indigenous groups are unwilling to
separate self-government claims from claims of interest in property because they do not think
of hunting, fishing and gathering in terms of simple natural resource usage. In addition, the
issues often involve disputes within and among the indigenous groups themselves concerning
the appropriateness of various groups‘ use of resources in a particular area. At the same time,
the resources in question are often perceived as being too limited to support the assumed
increase in aboriginal exploitation that might occur should their use rights be recognized.
There is a sense, particularly among hunting, fishing and tourism groups, that aboriginal
9

resource use will derogate from non-aboriginal (primarily sporting) use. Where the parties
believe that another‘s use can only be occasioned by a concomitant reduction in their own
use, the perceived stakes are very high.
Aboriginal hunting, fishing and gathering also involve issues that are central to the
foundation and development of social, legal and constitutional structures. Often, the process
of delimiting the various rights forces policy and jurisprudential innovation (depending on
one‘s point of view), and political divisiveness, which can undermine aboriginal relations
with non-aboriginal socio-political groups, classes or institutions within the state.14 Courts
and policy-makers have had to balance their commitment to equal rights and access to
common areas for all citizens with historical and legal precedents which explicitly recognize
that indigenous groups have rights not accorded other citizens. They also must consider
national constitutional limitations due to federal structures and/or the separation of power
restraints as well as the legal rights and political interests of sub-national units of
government. The exertion of judicial power in these disputes often creates political
opposition towards the judiciary and can undermine its more general role as guarantor of due
process and rule of law. These difficulties are exacerbated because the disputes involve
thorny issues of law and history that suffer from inherent indeterminacy. The historical and
legal issues can involve foundational myths of a particular society and implicate fundamental
assumptions about the nature of individuals and the polity whose resolution turns on and
affects ―a set of ideas about what happens, what can be known and what [is] done‖ in a
society -- issues that cannot be easily and clearly abstracted into an analytical framework
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internal to the law.15

III.
A.

Constitutional Law and the State
Foundation and Conflict

The foundation of new societies and states in North America and Australasia was a chaotic
affair. Before the fully effective extension of state authority and jurisdiction across the
territory various informal and customary legal orders, both settler and aboriginal, interacted
with one another and with colonial and state legal orders and authority.16 Yet even after the
extension of full jurisdiction, each state‘s constitutional structure remained unsettled. Prior to
the middle of the 19th century, the colonial states, as institutional states, were neither unitary
entities claiming a monopoly on legal authority; nor did they make a singular claim for
legitimation and allegiance upon their inhabitants.17 As noted by Cooper and Stoler:
Colonial Regimes were neither monolithic nor omnipotent. Closer investigation
reveals competing agendas about using power, competing strategies for
maintaining control, and doubts about the legitimacy of the venture.18
While the United States was not a colonial state in an international law sense, the description
above similarly applies to the American state. By the second term of the Washington
administration, various states argued that the Federal government possessed neither the
sovereignty nor the ability to enforce its laws within the states without sub-national
agreement. This political and institutional dispute over the primary locus of authority and
legitimacy within American federation was settled by the American Civil War but it was a
primary argument or sub-text in many judicial disputes.
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Benton calls the historical comparative and interpretive study of these processes and
conflicts the study of ―jurisdictional politics.‖ For Benton, jurisdictional politics means
―conflicts over the preservation, creation, nature, and the extent of different legal forums and
authorities.‖19 It arose out of a colonial milieu where the informal law of the Anglo-settlers,
the law of indigenous societies, rules governing the interaction of these groups, and the
coalescing colonial and national state intersected. The disputes not only involved
fundamental imperial, national and settler political and economic interests but also were
about fundamental political and legal philosophies regarding the nature and extent of the
developing national state. Judges as members of the colonial and national elites took part in
these debates and maintained intellectual commitments to one or another perspective. Their
intellectual and political commitments can be discerned in case law given the wide
interpretive latitude the judiciary in fact had through its application of the common law rules
and interpretation of statutes in the colonial context.
Law was utilized in the colonial and newly emergent national states as a means of
legitimizing certain groups, institutional practices and constitutional arrangements. However
it was not simply an instrument for certain political and economic interests but was also a
reflection and embodiment of an idea of how the community should be organized and exist in
time. The law was both discursive, i.e. it was the object of continual struggles over
definitions and markers of cultural difference, and structural, in that it shaped and constrained
political and economic interactions.20 It was a political, intellectual and cultural exercise.
Law, from this perspective ―contributes to a definition of a style of social existence.‖21 For
example, the introduction of representative institutions in the settler colonies patterned on the
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Westminster model contained a ―constitutional logic‖ that affected the development of local
autonomy because British precedents and practices could be relied upon to reconfigure and
legitimize the political landscape. Those elites that had collaborated with imperial authorities
could no longer depend on imperial support and were vulnerable to nationalistic claims by
their opponents.22 Colonial opponents, while often adept at playing on national or local
sentiment, nevertheless employed language and pursued objectives that were consonant with
British or liberal political and legal concepts. While the immediate aim in the dispute may
have been the advancement of certain economic and class interests, the dispute process
generated a set of propositions about the legal relationship among the Anglo-settlers, the
colonial or national state and imperial Britain that in turn constituted the range of alternative
political and social arrangements which could be, to use Geertz‘s term ―real‖ to the
participants in the process.23
Law was an intellectual exercise in that the ―range‖ of political and social
arrangements that constitute a society only became ―legal‖ through a self-conscious
decisional process. In the early settlement period prior to the full extension of state
jurisdiction, this decisional process was based on customary law and group consensus which
was later incorporated into the common law by colonial and national courts.24 That this
process might have masked underlying elite or class dominance is beyond the scope of this
thesis; it suffices to say that the judiciary needs to justify its decisions if it is to maintain
authority and legitimacy. Simpson notes:
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Insofar as the ideal of rationality is pursued by judges…the best that can be done
in real life is to act by reasons which appear to be good or compelling when the
decision is taken, and again what counts as a good or compelling reason will be
determined by the cultural context, in part specifically legal, in part not.25
Moreover, the nature of the law and the decisional process must at the very least maintain an
appearance of impartiality if the process of state consolidation under a liberal legal order is to
proceed. ―If a law is evidentially partial and unjust,‖ E.P. Thompson states:
[T]hen it will mask nothing, legitimise nothing, contribute nothing to any class‘s
hegemony. The essential precondition for the effectiveness of law, in its function
as ideology, is that it shall display an independence from gross manipulation and
shall seem to be just.26
After American independence in 1776 and when the Canadian and New Zealand
settlers gained self-rule in the period between 1840 and 1870, an emphasis on economic
improvement was also accompanied by a self-conscious articulation of the institutional
structures and a political theory that justified and legitimated state activity. With a diminished
or absent imperial link, the new state was required to modify or create new institutional and
social power structures. It required either the establishment a new social basis of power or
tying the existing bases of socially or institutionally-based power to the new state. The
process was in no sense linear and the particular premises and issues remained contested.
Nevertheless, over time a basic agreement as to the underlying premises of the new state and
legal system became evident. These premises included the notion of state sovereignty, liberal
political structures and economic development and the positivist idea that the national state
was a ―set of administrative, policing, and military organizations headed, and more or less
coordinated by, an executive authority.‖27
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B.

Consolidation of State Power, Constitutional Conflict and Aboriginal Law

While a legally plural environment continued to exist both ahead of the frontier and
elsewhere, the question for policy-makers and jurists, unlike the earlier settlement period,
was not to legitimize state law or determine what law applied (customary, imperial,
indigenous etc.) but rather to determine the ―content‖ of the state law that applied to the
particular situation. In the environment of the emerging national state ―[t]he political and
symbolic importance of defining the legal status of indigenous subjects‖28 was often an
important issue -- their existence antecedent to self-government implicated the received
constitutional legacy from Britain and the developing constitutional and institutional
arrangements within the new state. Moreover they needed to be incorporated into the selfconscious efforts to ground the basis of the new states‘ power and authority as part of a
continuous process of cultural and political definition. Thus aboriginal issues involved the
location, content and scope of imperial, colonial settler authority, national authority, state or
provincial authority, as well as more metaphysical disputes concerning international
sovereignty, sovereignty within the British imperial system and state sovereignty within the
liberal democratic paradigm.29
Three sets of conflicts shaped this process. The first was between the settlers and the
indigenous peoples themselves. As mentioned above, in New Zealand and North America the
story of the interaction between aboriginal peoples and the colonists is not simply one of
dispossession and exploitation. Many indigenous tribes sought to maximize the opportunities
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European trade and economic goods brought to them while minimizing their adverse impacts.
As they realized the differing attitudes the settlers had toward land and property and the how
European diseases and alcoholism impacted tribal life, many tribes sought to separate
themselves, either through migration or agreement, from settler contact and colonial law to
preserve their own law, customary practices and territory. Sometimes they resorted to the
colonial and national courts and colonial and imperial law to protect their interests. The
British and American settlers, on the other hand, generally sought to impose colonial and
national authority where it supported their economic and political objectives.
The second conflict involved sub-national local and regional governments and the
central government. In the United States these issues involved the extent and scope of
federal-state relations and state authority as a sovereign entity within the federal system. In
the British colonies, these disputes did not just concern issues of federalism, though the
federal structure was the preferred institutional arrangement to consolidate independent
minded, culturally diverse colonies into political units which would be viable enough to
minimize imperial economic and military support. They also involved the relationship
between the imperial government and sub-national state and provincial governments. After
the establishment of the national state through the imperial consolidation of separate colonies,
the sub-national governments, as formerly self-governing colonies, often sought to retain
their institutional and colonial independence vis-à-vis the national government.
The third level of conflict involved the power and scope of imperial authority versus
the power of the colonial government controlled by the Anglo-settlers under the grant of
responsible government. As the imperial constitutional power, the British Privy Council was
the highest tribunal in each colony and the Imperial government reserved the right to disallow
colonial legislation that was considered contrary to imperial interests or repugnant to English
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law. This power was used sparingly, particularly in those colonies that were granted
legislative assemblies or responsible government.30 Nevertheless the laissez-faire attitude
toward colonial legislation taken by the Colonial Office often did not extend to aboriginal
affairs. The imperial authorities initially reserved control over aboriginal affairs and often
pursued independent policies with regard to the aboriginals after the grant of responsible
government. The Colonial Office believed that the settlers‘ interests were often incompatible
with the interests of aboriginal inhabitants. Moreover, settler predations could spark military
conflict that would entail imperial costs.
Orderly settlement and lower costs were not the only motivation for retaining imperial
control. The humanitarian idea that Britain owed a civilizing mission to colonized peoples
was also considered important.31 Indigenous people often looked to the Crown over the heads
of local governments to protect their interests. For example, the Mi‘kmaq in Nova Scotia
repeatedly petitioned Crown representatives and Queen Victoria about the failure of colonial
governments to provide relief as promised in various treaties, agreements and representations
with imperial and colonial officials.32 The manner in which colonial responsible governments
were able to secure control over indigenous affairs in their territory and the scope of control
the settler governments ultimately assumed over the indigenous peoples was in no small part
dependant on how the debate was framed.33
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Most importantly, indigenous issues were implicated in the development of the
colonial and national state because aboriginals initially controlled, and still maintained
control or had a colour of interest in territory throughout the 19th century, or simply had a
presence that was perceived by the settlers to be a hindrance to development. Indigenous
groups generally did not accept the settlers‘ liberal notions of property and economic
development. The fear that indigenous interests would intrude upon or preclude settlers‘
property rights or create an indigenous veto on the economic development of the country was
evident in cases where a court refused to recognize or protect aboriginal interests. For
example, the Canadian Supreme Court in the seminal case St. Catherine’s Milling Co. was
concerned lest the aboriginals have a veto on development decisions. As stated by Justice
Tashereau:
The necessary deduction from such a doctrine [that the general policy of respect
for the claims of the [I]ndians is a recognition or grant of legal title by the Crown]
would be, that all progress of civilization and development in this country is and
always has been at the mercy of the Indian race. Some writers cited by the
appellants, influenced by sentimental and philanthropic considerations, do not
hesitate to go as far. But legal and constitutional principles are in direct
antagonism with their theories. The Indians must in the future, everyone concedes
it, be treated with the same consideration for their just claims and demands that
they received in the past, but as in the past, it will not be because of any legal
obligation to do so, but as a sacred political obligation, in the execution of which
the state must be free from political control. 34
In the New Zealand 1871 Kauwaeranga Case, Chief Judge Fenton of the Native Land Court
likewise noted:
I cannot contemplate without uneasiness the evil consequences which night ensue
from judicially declaring that the soil of the foreshore of the colony will be vested
absolutely in the natives, if they can prove certain acts of ownership, especially
when I consider how readily they may prove such, and how impossible it is to
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contradict them if they only agree amongst themselves. And I am not without
precedent in allowing my mind to be influenced by such considerations.35
Yet the issue of status for indigenous peoples, as individuals and collective entities, was also
important because it related, on one hand, to composition of who would and who would not
be a participant and potentially dominant decision-maker within the liberal polity, and on the
other hand, the extent and scope of that polity across the national territory. Behind this issue
lay political, economic and class, cultural and racial issues which in turn made the debate of
significant symbolic as well as practical importance.36 For example, the issue of whether, and
to what extent, the right to vote should be extended to those with or without real property or
assets of some sort was far from settled in the first half of the 19th century; and proposals to
extend the right to vote to indigenous individuals highlighted disputes within the larger
society.37The existence of collective indigenous entities which controlled territory and
claimed jurisdiction over its members was an alternative governmental and legal framework
to the settler state which included the potential for aboriginal entities to by-pass local and
colonial governments. For example, the long-standing dispute between the Upper Canadian
government and the Six Nations concerning a land grant along the Grand River revolved
around whether Upper Canada and later Canada would recognize the tribes‘ status as a
sovereign ally during the American War of Independence or as a dependant government
subject to Crown authority. If the courts concluded that the tribe had been an independent ally
of the Crown rather than a dependant government, the tribes would not be subject to Upper
Canada law and could sell or lease their land to whomever they chose without Crown
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approval.38 Where jurisdictional and sovereign authority was reposed in imperial authorities,
the existence of parallel and (to a certain extent) competing sources of authority within the
territory could be finessed. However, as settler population increased and they came into
contact with aboriginal peoples and aboriginal law, the lack of jurisdiction on the frontier
over land and tribes came to be seen as an obstacle to economic development and the nationbuilding process.39 In this process, where national and sub-national governments sought to
maximize their jurisdiction, and settler governments sought to maximize their self rule vis-àvis the imperial authorities, there was little room (either physically, legally or
philosophically) for alterative arrangements which the settlers might perceive as a challenge
to colonial or national authority. Thus in New Zealand, for example, which had been
established on a more tolerant vision of inter-racial relations under the Treaty of Waitangi,
dominant settler groups consistently used methods of local control and law to frustrate the
incorporation of Maori collective entities into the colonial polity and fought interpretations of
the Treaty which understood it as reserving to Maori pre-existing rights of sovereignty,
governance and land.

C.

Colonialism and the Drive for Natural Resources

When Canada, New Zealand and the United States were articulating their fundamental legal
and policy frameworks, as well as establishing their historical myths and legal traditions, two
primary interrelated processes impacted indigenous law and policy: colonialism and the
overwhelming drive of imperial authorities and the settlers to wrest control of the natural
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resources away from the indigenous population.40 These processes had two overlapping but
distinct historical phases. The first phase involved the period prior to the establishment of
responsible government in Australasia and British North America and the period of time prior
to the British-American War of 1812 in the United States. During the first phase, depending
upon the local circumstances the imperial and American governments and the local colonial
administrations generally recognized indigenous interests (at least in policy articulation and
directly to the aboriginals when interacting with them) and sought to prevent the invasion of
those interests by the settlers.41 Sometimes, the attempt to acknowledge aboriginal interests
was based on recognition of their ownership of their lands and/or their natural rights as
human beings. More often the solicitude of tribal interests was a tactic used to appropriate
indigenous resources by the ethno-centric settlers and by imperial authorities where
indigenous relative military strength was a viable threat or where it was deemed more
expedient in terms of cost and violence to extend the frontier. During this period, imperial
authority generally reserved all matters relating to indigenous inhabitants. Imperial interests
in Canada and Australia which informed New Zealand policy as well as its policy in the 13
American colonies before 177642 established a framework that served as the basis for later
law and policy. While always intent upon maximizing the economic and political gains from
possession of the colony, British policy was sometimes motivated by humanitarian
sentiments and was intended to protect indigenous peoples from the local colonists. Other
times the policy was directed toward avoiding war and minimizing the military outlays for
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colonial defence. Crucially for the rights under discussion here was the British use of the
treaty as a method of cession in all the colonies. The consequent negotiations and the
interaction in the treaty process incorporated international law concepts into the relationship
while retaining the legal concept of reserved rights within indigenous jurisprudence. While
attitudes of cultural superiority by the British, Anglo-settlers and the Americans meant that
treaties were generally made to be broken, the result has been that assertions by indigenous
groups for sovereignty or autonomy are based on notions of mutual respect and customary or
recognized practices grounded in international law.43
The second phase commenced when the colonies became self-governing and the
government extended political control and legal enforcement across the territory. In the
United States this period began after the War of 1812 when the British withdrew from
American territory. Lacking countervailing British power to resist American encroachment,
the tribes were unable to prevent the extension of federal and state jurisdiction into their
lands. Local settler customary law and the aboriginal presence and power, such as it existed,
were effectively disregarded in the favour of resource exploitation by local settlers based on
liberal notions of political and economic development.44 The more fluid political and social
environment over which the colonial state was consolidating became more orderly and less
amenable to penetration and accommodation to alternative legal norms. For the settlers, the
imperial or national government‘s efforts to protect indigenous peoples had often been seen
as misguided idealism or simply as intrusive and dangerous meddling into matters of local
concern. Conciliatory acts and legal protections, if any had existed, were discarded, ignored
or re-articulated as necessary, to be later subsumed under the legal tradition and Western
legal doctrine of the consolidating national state.
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From the time when European settlers first engaged in social, economic and political
interaction with indigenous groups until indigenous natural resource interests had been
reduced to such a level that they offered no obvious opportunities for economic exploitation,
the British, American and Anglo-settlers wanted the resources controlled by aboriginal
groups. From the British and American imperial perspective, the use of these natural
resources would enhance national wealth and power in a dangerous and increasingly
competitive world. From the perspective of the settlers and frontiersmen, indigenous peoples
use of natural resources was not consistent with European-based ideas of economic
development and progress. The appropriation and use of natural resources was therefore a
natural right.45 In New Zealand, Tate suggests that Wi Parata v. Bishop of Wellington46 and
all subsequent case law and legislation incorporating the decision, was premised upon a clear
difference of opinion between the New Zealand settlers and the Privy Council over the legal
status of native title. The difference between the imperial authorities and the settlers that
affected the resolution of various legal disputes regarding aboriginal title was grounded on
the overwhelming desire of the Anglo-settlers to have stable and secure land title for
settlement.47 Kahn suggests in the United States that ―perhaps the central contrast between
Indians and Europeans at the moment they first encountered each other in New England had
to do with what they saw as resources and how they thought those resources should be
utilized‖.48 The Canadian Royal Commission on Aboriginal Peoples noted that:
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The principle of reciprocity upon which Crown-aboriginal relations had been
founded originally was to be discarded by the Crown in its drive to acquire
aboriginal territory and absorb aboriginal peoples into the Canadian populace.49
The stated policy, at least since The Royal Proclamation of 1763 and in the United States
since the Non-Intercourse Act of 1791, had been to obtain access to indigenous natural
resources by cession to imperial and national authorities. Title could also be obtained by
conquest. Where imperial and national policy was not favourable to opening more land or
moved too slowly, the Anglo-settlers and frontiersmen used whatever means they could -legislative, legal, military, simple disregard and self-help -- and petitioned every level of
government, from imperial London and Washington to the local town constable, to gain
access to the aboriginal land and natural resources. Where legal means were not available,
either because the settlers were ahead of the frontier or current law or policy afforded them
no legal right, they resorted to self-help; they squatted, entered into unenforceable or
questionable agreements with the local aboriginals and waited for the law to either protect
indigenous interests or legitimize their claimed ownership. Regardless of the method of
dispossession used, there was almost always a legal justification for an indigenous loss of
rights; however an echo of the previous indigenous possession remained within the law of
each state.
The legitimation of aboriginal dispossession was the essential element of colonialism
as it affected these states. While not a monolithic concept, colonialism occurs when one state
or a group of people within a state establish political, legal and cultural domination over a
territory and its people through the application of legal rules and cultural norms based on
inequality and a division of population into ―civilized‖ and ―savage.‖50 Colonialism as an
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idea arose from the notion that European-derived people were undergoing a progressive
evolution in which they would ultimately transform the world. It reached what Blaut calls its
―classical form‖ in European and American global political, economic and technological
dominance in the 19th century. In Britain, colonialism and imperial expansion was associated
with a confidence that British progress was in some sense in harmony with progressive forces
in the universe.51
The process varied across time, cultures, geography, the type of economic activity
pursued by the Europeans and the form of political control exercised by the colonizing
powers. However, in all instances British and American colonialism was underwritten by
optimism and a sense of mission to bring ―the benefits of civilization to the backward parts of
the world‖.52 As the century progressed, colonialism was increasingly supported by ideas of
racial superiority and that the assignation of basic cultural and personality traits based on race
became so pervasive that at the beginning of the 20th century such opinions were considered
―common sense‖ by the colonizers53
The fusing of political power and cultural categories within the colonialist paradigm
allowed the Americans and Anglo-settlers to justify continuing economic development and
concomitant marginalization and/or destruction of other peoples within the consolidating
state. Within this consolidating institutional structure and exploitative natural resource-based
economy, the question of whether the ―savage‖ was irredeemable and destined for extinction
or capable of learning and assimilating European institutions and culture depended upon
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one‘s point of view.54 However, the ―right to rule,‖ based on purportedly superior political,
legal, economic, commercial, religious, educational and technological factors, was not
questioned.55

D.

Colonialism, Emergent Sovereignty and Usufructuary Rights

The most evident result of the colonial drive for natural resources and economic development
is found in each state‘s idea of sovereignty and how this drive related to aboriginal
sovereignty claims and rights as part of more particular claims to hunt, fish, and gather. The
similarity of rules and legal doctrine regarding aboriginal rights and aboriginal title is
underscored by similar legal principles regarding the sovereignty of the national state.
Sovereignty is a contentious concept both as it relates to indigenous/state relations and within
the national and international polity.56 It exists at the intersection between a physical reality
of dominion and control over a defined territory and a legal concept that exists as a matter of
law within the international system.
The state-centric notion of sovereignty is particularly important in hunting, fishing
and gathering cases. First, it places a political constraint upon aboriginal groups who seek
legal redress. Politically courts cannot render decisions that are ineffective because they are
overwhelmingly opposed by the mainstream society. ―[D]emocratic politics can severely
limit the extent to which Aboriginal peoples can enjoy rights recognized by the Judiciary.‖57
Aboriginal assertions for rights have often been opposed in the name of an unproblematized
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―national interest‖ which legitimizes various legal positions and categories that often exclude
indigenous peoples. Aboriginal opposition to various resource uses or indigenous insistence
that they possess hunting, fishing and gathering rights are often characterized as ―vested,‖
―illegitimate‖ or contrary to the national interest by proponents of the resource use.58 Legal
doctrines such as the ―Act of State‖ doctrine in the commonwealth states and the ―Plenary
Power‖ doctrine in the United States have been devised and used by courts to justify the
dispossession of indigenous peoples under the guise of national interest. These formulations
of national interest and power tend to dominate the political and legal fields such that more
nuanced intermediate pluralist conceptions of the national polity are unable to gain traction
within political and legal systems.
Second, it establishes a legal framework for aboriginal rights, both for aboriginal
possessory interests and for aboriginal governmental and social entities, that is composed of
essentially non-protective rules.59 These non-protective rules do not only relate to differential
treatment accorded to indigenous peoples under the legal system and in particular disputes
due to race, culture and poverty. The differential treatment is also related to the idea that
indigenous peoples and the sui generis nature of aboriginal law are only contingently
integrated into the legal order of the liberal democratic sovereign state. Provided certain
constitutional, statutory and procedural requirements are implemented, the national state, in
its capacity as sovereign, has the absolute authority and power to recognize or extinguish any
and all indigenous property rights as well as indigenous legal existence. This complete
internal sovereignty is a necessary component of the idea of sovereignty as it has developed
over the colonial period. As American Chief Justice Marshall noted:
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The jurisdiction of the nation within its own territory is necessarily exclusive and
absolute. It is susceptible of no limitation not imposed by itself. Any restriction
upon it, deriving validity from an external source, would imply a diminution of its
sovereignty to the extent of the restriction....60
The ultimately unprotected status of many aboriginal rights means that the old philosophical
argument of divided versus undivided sovereignty or Parliamentary supremacy has little
relevance in an analysis of the interaction between indigenous and national sovereignty.
Despite indigenous sovereignty existing as an alternative or complementary legal order, it is
not yet conceived of as constitutive, in any real or legal sense of the national state
sovereignty. The notion of national sovereignty in liberal settler societies is necessarily
protective of the natural rights of its individual citizens as opposed to collectivist aboriginal
legal orders.
Third, the state-centric notion of sovereignty prevents the courts from examining
competing claims of sovereignty put forward or argued as a legal or historical justification for
an indigenous right where it threatens the constitutional or legal structure (particularly of
property relations) of the state. In addition, as the locus of sovereignty is in the elected
branches (i.e. the executive and legislative branches) the courts become acutely sensitive to
separation of power issues and the ―politicization‖ of the judicial process which these claims
can entail. As Chief Justice Marshall wrote:
Indian inhabitants are to be considered merely as occupants...However this
restriction may be opposed to natural right, and to the usages of civilized nations,
yet, if it be indispensable to that system under which the country has been settled,
and be it adopted to the actual condition of the two people, it may, perhaps, be
supported by reason, and certainly cannot be rejected by Courts of Justice.61
Competing or alternative conceptions of indigenous sovereignty, self-determination and userights must be compatible with dominant notions of the state‘s political and legal sovereignty.
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The courts‘ jurisprudence must by necessity be sensitive to the dominant society. In their
treatment of sovereignty, each country‘s judiciaries have always held back from questioning
the issue of sovereignty or questioning the legitimacy of pervasive settler power. ―This‖
according to Russell, ―[t]his is the hard residue of imperialism in this evolving
jurisprudence.‖62

IV.

Organization of Chapters

This thesis compares the judicial constructions and the legal law of aboriginal hunting,
fishing and gathering rights from the perspective of constitutional and institutional conflicts.
The analysis outlines the major parameters of judicial decision-making on hunting, fishing
and gathering rights and suggests that historical and present-day case law has been
profoundly informed by historical disputes which had little to do with aboriginal rights.
Individual legal decisions are used as springboards to a more general comparative discussion
of the effects constitutional or institutional conflict have on aboriginal rights. The analysis
therefore is not meant to be an exhaustive study of the black letter rules relating to hunting,
fishing and gathering rights.
Chapter One discusses the underlying dynamic that informed the colonial project and
the manner in which hunting, fishing and gathering rights are formulated and judicially
protected. It hypothesises that the political, economic and cultural logic behind colonialism
sought to eliminate aboriginal possessory interests and any legally protected uses. To the
extent the rights are judicially protected is because some aboriginal possessory interests were
bound up in various constitutional disputes and the courts ruled in favour of those parties
whose constitutional interests included some legal protection for aboriginal interests. Chapter
Two discusses the comparative case law method used in this thesis. Chapters Three and Four
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discuss hunting, fishing and gathering rights in the United States and Canada and argue that
the present judicial understanding of the source, content and scope of these rights as well as
judicial enforcement of aboriginal claims in this area was influenced by federal/state and
federal/provincial conflicts. Chapter Five discusses these rights in New Zealand. It argues
that New Zealand did not experience the types of conflict found in Canada and the United
States. It is hypothesized that the reason New Zealand saw little judicial decision-making in
this area was because the logic of colonialism and the relative consensus of the nationalist
project privileged unitary notions of national rights despite the attempt to integrate Maori
with the Treaty of Waitangi. The chapter concludes that New Zealand courts have
nevertheless incorporated some aspects of the Treaty of Waitangi and common law aboriginal
rights despite legislative attempts to eliminate the historic rights and interests. Chapter Six
will contain an assessment of how the law of hunting, fishing and gathering rights has been
affected by constitutional disputes in the three states. It argues that a further extension of
aboriginal rights in Canada, the United States and New Zealand would require additional
constitutional innovation. Moreover, it emphasizes that these constitutional innovations and
judicial approaches to aboriginal rights reflect underlying fundamental differences in how the
polity and constitutional nature of the state is understood by judicial decision-makers.
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Chapter Two Judicial Decisions and Comparing Jurisdictions
This thesis analyzes judicial decision-making about hunting, fishing and gathering rights with
three themes in mind. First, the construction of this jurisprudence was dependant upon
internal developments within the law and legal doctrine as well as the external historical
context. Second, an historic context which has profoundly affected how and why the law
developed involved constitutional disputes among various levels of government or political
elites about their respective power and jurisdiction. The disputes not only concerned the
relative power and authority of the various actors but also involved philosophical debates
about the source and nature of sovereignty, federalism, and liberal democracy. The status of
indigenous peoples and the scope of their rights under the common law and treaties that were
recognized and incorporated into the state legal systems were bound up in the process. But
for these constitutional disputes, the logic of colonialism and the ―great land rush‖ which
accompanied the settlement of the United States, Canada and New Zealand could have been
expected to preclude the legal enforcement of pre-existing aboriginal possessory interests as
envisioned by the doctrine of common law aboriginal rights. Since Native American interests
were successfully championed by federal authority in the United States these disputes
entrenched legal protections for Native Americans. Similar federal efforts in Canada to
advance federal authority by advocating aboriginal interests were turned aside by the courts.
The result was that aboriginal interests and rights could not be protected by treaty and were
given only minimal common law protection. Until the Constitution Act, 1982 the courts had
little impact delineating the source, content and scope of aboriginal rights. In New Zealand,
these types of disputes did not occur, therefore little of the common law doctrine of
aboriginal rights has been recognized by the courts and the Treaty of Waitangi has not
provided a legal basis for Maori claims. Third, aboriginal law, legal doctrine and the legal
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tradition of each state as well as the political constellations and institutional structure of the
state that developed out of these disputes delimit the scope of judicial reasoning today.

I.

The Cases

Because the law and legal doctrine of hunting, fishing and gathering rights is so intertwined
with history and context, this thesis briefly explores the history and reasoning of a recent
illustrative decision by the highest court within each jurisdiction to examine the source,
content and scope of hunting, fishing and gathering rights. An examination of the reasoning
used as well as the particular and general historic context opens a window to reveal common
and divergent legal reasoning across the judiciaries while elucidating underlying political and
legal assumptions in the legal traditions and constitutional systems of each state.

A.

Canada: R. v Marshall

The 1999 case R. v. Marshall is part of the ongoing Mi‘kmaq efforts to assert hunting, fishing
and gathering rights in the Atlantic Provinces. 1 In Marshall I the Supreme Court of Canada
considered whether a member of the Mi‘kmaq Tribe had treaty rights to catch and sell eels
without complying with federal and provincial regulations. The defendant claimed that his
fishing with a net prohibited by provincial regulation and the unlicensed sale of eels were
protected by a 1760 treaty between the Mi‘kmaq and the British. The Crown argued that the
treaty had either been extinguished or did not provide for the unregulated fishing and sale of
eels. The Court ruled that Marshall had a treaty right to take and trade eels in order to sustain
a ―moderate livelihood.‖2 It held that Under the Constitution Act, 1982 any infringement or
regulation needed to be specifically justified and tailored to interfere as little possible with the
aboriginal right.

1
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B.

New Zealand: Te Runanga o Muriwhenua Inc. v. Attorney-General and Te
Runanga o Wharekauri Rekohu Inc v. Attorney-General

Te Runanga o Muriwhenua v. Attorney-General and Te Runanga o Wharekauri Rekohu Inc v.
Attorney-General concerned Maori fishing rights. 3 Various fisheries acts in New Zealand had
contained provisions protecting Maori Fishing Rights. The Fisheries Act 1983, s. 88(2)
provided that ―Nothing in this Act shall affect any Maori fishing rights.‖ The New Zealand
government introduced a quota management system for its commercial fisheries in 1986. The
new Act allowed the minister to set commercial quotas ―after allowing for Maori, traditional,
recreational and other non-commercial interests in the fishery.‖ The Muriwhenua iwi, which
had asserted a treaty claim for fishing rights in front of the Waitangi Tribunal filed suit
arguing that the Crown‘s new fisheries regime breached its obligations under common law
and the Treaty of Waitangi. The iwi sought an interim declaration preventing the Minister
from issuing additional quota. The High Court ruled in favour of the plaintiffs. As an interim
solution the Crown then enacted the Maori Fisheries Act 1989 which transferred quota and
money to the newly created Maori Fisheries Commission. Additional Maori plaintiffs filed
suit against the Crown. In Muriwhenua the Court of Appeal consolidated the cases and
upheld the High Court‘s interim declarations concerning the Maori interest in the fisheries. In
this essentially procedural decision, President Cooke strongly suggested that Maori fishing
rights, as a separate part of native title, had not been extinguished.
In 1992 the Government and some Maori representatives agreed to a global fisheries
settlement, which the Government implemented in the Treaty of Waitangi (Fisheries Claims)
Settlement Act 1992. The settlement repealed s. 88(2) of the Fisheries Act 1983 but it
provided money for Maori and Maori-owned entities to purchase additional quota. Te
Runanga o Wharekauri Rekohu Inc v. Attorney-General arose due to dissatisfaction about the
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settlement among some Maori groups. In the decision President Cooke found that in spite of
its defects the fishing settlement was ―thoroughly consistent‖ with the solicitous approach to
Maori aboriginal rights recognized by the Muriwhenua Court, other New Zealand case law
and commonwealth case law. Under the circumstances, the willingness of the Crown and
Maori representatives to arrive quickly at a mutually beneficial arrangement that would
effectuate the evolving Maori interest in the commercial fishery was an opportunity. Failure
to take advantage of this opportunity Cooke, P. held ―might well have been inconsistent with
the constructive performance of the duty of a party in a position akin to a partnership.‖4 As
time was of the essence and the New Zealand legislature had the requisite constitutional
authority to enact the settlement, the Court dismissed the complaint.

C.

United States: Minnesota v. Mille Lacs Band of Chippewa Indians

The Lake Superior Chippewa‘s fight for off-reservation hunting, fishing and gathering rights
under the Treaty of 1837 in Wisconsin and Minnesota was the issue in Minnesota v. Mille
Lacs Band of Chippewa Indians.5 Article 5 of the1837 Treaty between the Chippewa and the
United States provided: ―The privilege of hunting, fishing, and gathering of wild rice…in the
territory ceded, is g[ua]rantied to the Indians during the pleasure of the President of the
United States.‖ In 1850 President Taylor issued an Executive Order revoking the article and
ordered the Chippewa out of the treaty territory. The Chippewa refused to move. The United
States subsequently established reservations in Minnesota and Wisconsin but both states
enforced their natural resource law throughout the ceded territory.6 Minnesota argued that
Chippewa rights under the treaty had been extinguished either by the 1850 Executive Order,
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by later treaties with the Chippewa, or upon Minnesota‘s admission to statehood. The United
States Supreme Court held that the 1850 Executive Order was invalid and that Minnesota
statehood and the later treaties did not extinguish Chippewa treaty rights. The Chippewa
could hunt, fish and gather in the ceded territory subject to the state‘s authority to ―impose
reasonable and necessary non-discriminatory regulations…in the interest of conservation.‖7

II.
A.

Case Law and Context
Legal Archaeology and Thick Description

The focus of comparison and the basis for the generalisations in this thesis is reported case
law. According to Simpson:
Cases need to be treated as what they are, fragments of antiquity, and we need,
like archaeologists, gently to free these fragments from the overburden of legal
dogmatics, and try, by relating them to other evidence…to make sense of them as
events in history and incidents in the evolution of the law.8
An approach that emphasizes the uniqueness and historicity of individual cases has been
called ―legal archaeology‖ by Simpson and others.9 It is a way of approaching legal history
that ―focuses on a specific case and reconstructs its historical and social context…from clues
embedded in the opinion, the trial transcript and other contemporaneous documents.‖10 It is
not an attempt to explain social phenomena by ―weaving them into grand textures of cause
and effect‖ but an approach to law which looks for interaction of ―orientating notions,‖ ―legal
sensibilities‖ and institutional constraints within the scope of a single case.11
The approach has a long pedigree and has been a vital part of legal scholarship.
Scholars have used it to reveal political strategies and power relations hidden beneath the
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ostensible neutrality of the law and to elucidate ways in which social groups have been
marginalized.12 The method assumes that there is much to be learned about cases and legal
systems, particularly regarding the generation and application of decisional rules that never
appears in the written decision. The knowledge gained can shed additional light on the law,
on legal and political institutions, and on society. It can lend support to anecdotal evidence
and criticisms that there are systemic weaknesses in the legal system such as inequality of
legal resources, bias of fact finders, and the inability of legal remedies to address the
grievances of the parties or the issue in a dispute.
Legal archaeology is useful in evaluating how contingency, personalities and
interpretive or cultural predilections affect law. Walker has shown how cultural paradigms
provide important insights to explain individual case outcomes and legal history.13 He
analyzes four cases decided by the Supreme Court of Canada to show how cultural factors
influenced its decisions.14 He argues that at the time each case was heard the Canadian legal
system, like Canadian society generally, understood racial categories and the conduct of
people of different races in a way that would be considered ―racist‖ today. He found that the
courts used considerable creativity in the decisional process despite the doctrine of stare
decisis or their formal ascription to a non-activist methodology. The result was that the
litigants, who would have been vindicated under the Canadian legal paradigm prevailing
today, lost.15 The Supreme Court of Canada echoing the dominant ―legal sensibility‖ that
legitimated the racial and ethnic stereotyping, could not construe the facts and the plaintiff‘s
rights-based legal arguments as implicating legally enforceable grievances.
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Walker applies the theoretical framework of Geertz. For Geertz, law is ―not a
bounded set of norms, rules, principles, values, or whatever from which jural responses to
distilled events can be drawn, but part of a distinctive manner of imagining the real.‖16 Law is
―local knowledge‖ and this local knowledge subsumes a multitude of assumptions and
explanations which are considered ―common sense‖ in society. Legal decisions are not
simple or mechanistic but are infused with a ―legal sensibility‖ which delineates the ―notion
of what constitute[s] a relevant question, a legitimate analogy, an acceptable argument, as
well as an appropriate range of answers.‖17 Legal sensibility rather than positivist rational
analysis or subservience to precedent and the common law is the primary determinant of legal
decision-making.
As a method of comparison, Geertz‘s approach suggests that local culture and local
law transcends any positivist universalizing tendencies that legal analysis may have. Historic
and contemporary legal analysis, whether internal or comparative, is situationally specific
observation -- of individuals, social practices or whatever within the context that is important
to the observer -- from which legal knowledge and judicial decisions are constructed to
decide the case at hand. Laid over the specific context are the generalized norms and
practices which permeate the legal culture.

B.

Comparing Cases through Context and Legal Doctrine

It is difficult to disagree with the notion that law and individual cases should be understood
within the context of the culture, as well as the practitioners‘ psychological and ideological
predilections within history. The problem with such an approach is that concepts such as
―culture‖ or ―sensibility‖ are not bounded in an analytical sense; and it is difficult to identify
what particular aspects of a culture impact the legal system or determine what aspects of the
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legal system are representative of the larger culture. The approach also tends to overemphasize and privilege the interpretive aspects of describing and constructing legal facts as
they relate to various cultural norms, such as racial sensibility or social standing, over the
construction of legal facts based on contending legal and normative paradigms, such as
freedom of contract and individual rights; while ignoring the autonomous processes of
positive doctrinal systematization found within the law itself.18 These difficulties are
magnified in a comparative context.
An over-emphasis on single case studies and the interpretive aspects of the law may
therefore mischaracterize the institutional, cognitive and logical aspects of the law that are
also part of legal analysis. The description of the law is no doubt influenced by the norms,
perceptions, convictions, and concepts of practitioners but there is usually some agreement (if
only from legal precedent) about the existence and meaning of legal rules within a legal
doctrine as well as the process by which the facts are transformed into legal ―facts‖ and
concepts. The construction of legal facts and legal sensibility is not independent of these legal
processes and structure. Rather, it is embedded within it because it is the context of the law
and legal doctrine that provides a conceptual framework within which the interpretive and
descriptive process in carried on.19 ―Rules and functions operate,‖ Bell argues, ―as part of a
tradition of legal ways of doing things which has various complex relationships to the kind of
society in which it operates and the functions it accords to law.‖20 Within this tradition,
norms, principles, rules, legal concepts as a product of positive law and historical elaboration
of positive law, are as important as general ―cultural sensibilities‖ when actual events are
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transmogrified into legally significant facts that are in turn subsumed within the larger legal
system.
Within the common law legal system the analysis, generalization, manipulation and
application of rules within their internal legal context are essential theoretical activities. A
search for commonality and structure within a particular historical moment upon which to
apply generalizable and public rules is related to the theoretical activity of transforming
particular context-driven disputes into general rules and conceptual structures of legal
analysis; general rules and conceptual structures that are essentially stripped of their context.
The rules become ―in a generalized state, a part of the context in which future cases will arise
and be decided.‖21 The reasoning process may move outward from the facts but at some point
a fact is matched against a corresponding rule or legal doctrine. This process can establish an
intellectual terrain and jurisprudential logic which may purposefully incorporate and direct
social life or, conversely, may establish a pattern of legal precedents ―set more by inertia and
undirected‖ but which nevertheless affects social life.22 In effect, while law is related to a
host of cultural, socio-economic and political factors it operates in a manner that does not
always directly mirror the cultural, economic, and political forces within a society. As noted
by Thompson:
First, analysis of the eighteenth century (and perhaps other centuries) calls in
question the validity of separating of the law as a whole and placing it in some
typological superstructure. The law when considered as an institution (the courts,
with their class theatre and class procedures) or as personnel (the judges, the
lawyers, the Justices of the Peace) may very easily be assimilated to those of the
ruling class. But all that is entailed in ―the law‖ is not subsumed in these
institutions. The law may also be seen as ideology or as a particular rules and
sanctions which stand in a definite and active relationship (often a field of
conflict) to social norms; and finally, it may be seen simply in terms of its own
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logic, rules and procedures – that is, simply as law. And it is not possible to
conceive of any complex society without law.23
In the context of comparing hunting, fishing and gathering rights how does one
integrate the use of individual cases and the natural specificity which accompanies such a
methodological choice with those elements of law that are distinctly legal, i.e. legal rules and
the methodology and jurisprudence of the courts, while exploring the interaction of these
distinctive elements and legal ―things‖ within the wider society in which they are
embedded?24 First, the dispute must be looked at as ―configuration‖ rather than an isolated
example of a particular historical moment. The seeming fact-specific inquiries and decisional
turns in these disputes mask significant essentialist and categorical thinking by the judiciary.
Second, the analysis must not focus too much on a particular constellation of present day and
historical fact or on mentalités etc. but should utilize the concept of ―legal doctrine.‖ Legal
doctrine as utilized by practitioners incorporates both interpretive and positive elements in the
description and systematisation of the state of law over time. In aboriginal and treaty
disputes, the doctrine includes a constellation of assumptions regarding: the description and
classification of present day and historical evidence, the interpretive methodologies that are
used by the courts, a theory of legal sources (inherent tribal law, the common law and statute
law), and assumptions concerning the state‘s constitutional structure and legal system.
1.

Cases as Configurations

Traditional comparative law analysis assumes that cultural and interpretive uniqueness is
relatively unimportant. Societies face analogous problems and the law functions in similar
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ways based on similar principles to solve these problems.25 Watson, for example, in his
examination of the transfer and dissemination of legal rules across states has argued that legal
change has little or nothing to do with change in the larger society. Contrary to what he
describes as the ―mirror‖ theory of law and legal change, (i.e. that nothing in the law is
autonomous and every aspect is moulded by the economy, polity and society,) similarities
among the law of different systems may be the result of borrowing. This ―transplant of one
legal idea or institution in a jurisdiction from another‖ is neither the result of similar socioeconomic or political influences on the different legal systems nor is it the result of social
interaction and influence across the state legal systems.26 The upshot is that rules can and
should be studied in a comparative context without undue concern for other factors unique to
the society and culture.
On the other hand, comparative law analysis can assume that the law-society
relationship is so unique and culture-bound that the analyst can understand legal rules and
doctrine only if she ―immerses‖ herself within the culture and legal tradition. Legal rules
embedded within different legal systems are incommensurable. There is no common core of
legal concepts across legal systems.27 The process of comparison is an exercise premised on
the idea that the comparative task should expose (and accept) ―irreducible incomparables.‖28
The immersion approach in comparative legal analysis suggests the importance of
trying to understand foreign legal cultures in an untranslated form; i.e., through
the prisms that shape perceptions in the target legal culture. This implies both an
expansion and alteration of the comparatist's prisms. The immersion approach
ideally involves an expansion of perceptual prisms rather than an exchange. In
other words, the original legal culture should be viewed in untranslated form, but
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comparatists need to retain their stance as outsiders even as they acquire insight
into the insiders' view. Otherwise, they will fail to perceive with sufficient acuity
those fundamental, powerful aspects of target legal cultures which are so
entrenched as to be unarticulated and even unconscious.29
However, this approach seemingly leads to a comparative nihilism because it posits that law
is so bound up in the larger culture and language that comparative understanding and
comparative methodology is limited if not impossible.

Contrary to these functional and cultural approaches, this thesis suggests that the
comparative analysis should proceed in the sense that it looks at the specific dispute and the
legal doctrine and law of each state, (each ―case‖ so to speak) in their entirety or ―as a
whole,‖ i.e. in a configurative sense.30 ―To make meaningful comparisons of cases as wholes,
the investigator must examine each case directly and compare each case with other relevant
cases.‖31 By analysing the similarities and differences in configurations, i.e. as combinations
of characteristics, evidence based on interrelationships among various elements within the
entire configuration can be pieced together in a manner sensitive to chronology. Similar or
different outcomes can be explained in a manner that offers opportunities for limited
historical generalizations.32 The configurations situate the decision within the larger social
and political context. The process assumes that particular legal disputes and a range of case
law in their entirety must make sense in history and are embedded, either positively or
negatively, within the legal doctrine or the legal tradition today -- even if the decision offends
our present-day sense of justice or the particular historical facts suggest ―a haphazard muddle
of indifference, vanity, incompetence, cruelty, ruling-class hypocrisy, and professional self-
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Ibid. at 57-8.
It is important to note here the use of the term ―case‖ does not refer to a ―legal case‖ but a unit of analysis.
The unit of analysis in this thesis is not an individual case as evidenced by a judicial decision but the
contemporary law and legal doctrine of hunting, fishing and gathering law in the particular state as revealed by
an examination of a series of written opinions, statute and regulations.
31
Charles C. Ragin, The Comparative Method: Moving Beyond Qualitative and Quantitative Strategies
(Berkeley: University of California Press, 1987) at 16.
32
Ibid. at 35.
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deception.‖33 In effect, the thesis will investigate the particular facts and law of an individual
legal dispute as representative of each case in an effort to generalize within the case and legal
system of the particular state and then across the states.
2.

Rule-Based Comparison, Institutions and Legal Doctrine

A comparison based on an a priori assumption that law is so rooted within its cultural and
ideological context such that meaning and the construction of legal reality is entirely
ideographic, necessarily involves an investigation into the conscious and unconscious
experiences of those practicing the law.34 Within this ―construed reality,‖ the analyst is
necessarily precluded from comparing legal rules ―as rules‖ or legal doctrines as part of a
rule-based comparison.35 Such an approach is unwarranted in the disputes and jurisdictions
under consideration here. First, the idea that rule-based comparisons are either exclusively
premised on analytically distinct categories or on interpretive approaches is overstated,
particularly when comparing English language common law legal systems. Indeed, the rise of
law as a positivist autonomous system separated from the political and social system is a
historical and cultural fact. Law as analytically distinct and separated from forces and
influences found in the larger society is a part of the Western ―mythology of the idea of the
separation of powers and the rule of law‖ which underpins democratic governance.36
Second, the idea and conception of law as positive and autonomous may be the result
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Robert W. Gordon, ―1997 Survey of Books Relating to the Law: Simpson‘s Leading Cases‖ (1997) 95 Mich.
L. Rev. 2044 at 2053.
34
William Ewald, ―Comparative Jurisprudence (I): What Was It Like To Try A Rat?‖ (1995) 143 U. Pa. L. Rev.
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and Commitment to Theory‖ (1995) 58 Mod. L. Rev. 262 at 265-6.
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Alan Hunt, ―The Problematisation of Law in Classical Social Theory‖ in Reza Banakar and Max Travers,
supra note 18 at 17.
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of particular strategies of social group interaction in an ever-evolving balance of forces and
power which nevertheless is rooted in relatively stable institutional and constitutional
arrangements. These institutional and structural constraints are positive, analytically
autonomous and influence interpretive activity.37 Historically the institutional and structural
constraints have operated within the state system by structuring the way political and judicial
disputes are decided and implemented. They also create the contextual environments that
over time provide interpretative models and policy options to decision-makers, interest
groups, and litigants.38 Moreover because it is within these structures that political and legal
disputes are articulated and managed, the notion of a conceptually distinct and impartially
managed legal system is reinforced through the resolution of disputes.39
An analysis of rules and legal doctrine therefore implicates cultural and interpretative
aspects of the law and invites an investigation into institutional constraints that operate on the
legal system to explain both similarity and difference. For example, Summers‘ and Atiyah‘s
analysis of the legal systems of America and the United Kingdom found significant
differences in the application of various procedural and substantive rules. It found that the
manner in which the issue is framed and resolved reveals the underlying differences between
the legal systems and the tensions and limitations that exist within each state‘s constitutional
and institutional structure. It also revealed the differing historical approaches or ―vision of
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Mark Lichbach, ―Social Theory and Comparative Politics‖ in Mark Lichbach and Alan Zuckerman, eds.,
Comparative Politics (Cambridge: Cambridge University Press, 1997) 239; Peter T. Manicus, A History and
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38
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legal, in the future. Kathleen Thelen & Sven Steinmo, ―Institutionalism in Comparative Politics‖ in Sven
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Comparative Analysis (Cambridge: Cambridge University Press, 1992) 1 at 10-11. An institution‘s legal and
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York: W.W. Norton & Company, 2002) 693 at 698-706.
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law‖ that prevails in each state and the tensions in that vision.40 These differences are not
merely legal or jurisprudential, but are also representative of a ―complex set of features
defining and expressing a legal culture.‖41
Third, the similarities regarding the indigenous hunting, fishing and gathering, the
interdependence among the states‘ legal systems based on their shared British legal legacy
and common law judicial practice suggest that a cultural/interpretative approach would
privilege difference to the extent of obscuring commonalities. There is no question that the
determination of indigenous issues involves a high level of specificity. The particular aspects
of the historic occupation and use of lands and water and the unique characteristics of the
indigenous interaction with the settlers are important components of indigenous litigation.
Within this fact specific inquiry, generalization is often difficult. As the Privy Council noted
in Amodu Tijani ―[a]bstract principles fashioned a priori are of but little assistance, and are as
often as not misleading.‖42
However, the concatenation of historic events and the salience and ubiquity of context
should not obscure that fact that the states under consideration share many of the same
historical antecedents. Courts in each jurisdiction share similar premises and essentializing
assumptions about the nature of indigenous life and settler-indigenous relations. They have
similar legal traditions and their aboriginal law has functioned in historically similar ways.
For example, the law has been an important tool used to impose settler authority and secure
resources for the dominant society in the face of indigenous occupancy of desired territory.
Policies have been either directly copied or have been used as templates across jurisdictions.
This interdependence and the similar policy objectives of the settler governments, as well as
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Patrick S. Atiyah and Robert S. Summers, Form and Substance in Anglo-American Law: A Comparative
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similar facts of indigenous existence and government within claimed territories, has led to
similar definitions of the legal problems and issues.43 American Indian law traces its origins
to British imperial practice before the revolution. Within the British Empire and the settler
colonies, British influences or legal approaches borrowed among the colonies were taken for
granted. Law and policy was imposed upon the colonies by the Imperial Crown and
Parliament. After The Royal Proclamation of 1763, the constitutional responsibility for
treating with indigenous peoples was the right of the imperial sovereign. Later, the British
Empire sought to have a standard policy for all colonized peoples. It frequently reserved
these policy areas for imperial control after the grant of responsible government. Borrowing
law, particularly statutes, by local governors and settler legislatures was often cheaper and
more expedient than generating completely new law and policies. The routine rotation of
colonial administrators among the colonies also resulted in the enactment of similar or
identical laws. For example, the Vancouver Island treaties were modelled on similar land
acquisition practices in New Zealand.44 Colonial and national case law in each jurisdiction
frequently noted decisions and cited precedents from other common law jurisdictions,
including American Supreme Court cases.45 The link is particularly significant in Canada and
New Zealand where the Privy Council addressed the indigenous issues either as the highest
domestic court of the colony or in an imperial context. Decisions such as Amodu Tijani, have
had a significant impact on indigenous law across the Anglo-settler jurisdictions.46 The
internationalization of human rights discourse is the most recent global influence on
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indigenous domestic law in each jurisdiction.47
3.

Legal Doctrine and the Systematization of Law

Thus a legal decision is in one sense unique and in another sense representative of larger
social, political and legal trends. Each judicial opinion is unique in that it is contingent upon a
set of linked historic events, processes and practices as well as individual predilections and
choice that exist in a particular time and place. These events, processes, practices and
individual choices function both as a cause and an effect upon the decisions. Aboriginal law
and jurisprudence is both the outcome and the agency for such factors. But the singular
aspects of the decision are mitigated by the operation and use of law and legal doctrine in
analyzing, arguing and deciding a particular case within a constitutional and institutional
context. This process and the result of describing and systematizing facts, rules and principles
and mapping out their correspondence to each other is then used by practitioners in
subsequent disputes with little consideration for the context of the previous dispute. The
result is further permutations of the doctrine.
A legal doctrine is a set of beliefs about a particular area of the law or factual situation
which are logically related and internally coherent. It provides a mechanism or a rule of
thumb for deciding legal disputes. Legal doctrines subsume what Samuel has called the
―structure of law.‖
This structure is not, however a structure of rules. It is the structures that one uses
to make sense of the world in which law applies. It is a matter of structuring the
facts.48
A legal doctrine aims to describe the law and incorporate the facts of the dispute into legally
cognizable facts. It also means identifying valid sources, organizing them to establish a
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hierarchy of authoritativeness, as well as delimiting the process of describing the law as it
relates to a certain set of facts. In short, it refers to the result and the process of systematizing
a particular area of the law into a conceptual framework. Systematizing means the integration
of all these sources and rules into one conceptual framework through interpretation and
theory building.49 This framework is in turn applied in order to describe and process unique
factual situations into authoritative law which is both conceived of and applied by
practitioners as a coherent ahistoric whole.
The concept of legal doctrine is analogous to Kuhn‘s idea of a scientific paradigm in
that legal doctrines are used to incorporate ―facts‖ into the structure of the legal system and
legal tradition through both rational and irrational processes.50 It determines the kind of
arguments and argumentative approaches that are considered acceptable within the legal
reasoning process and legal structure.51 It accommodates the idea that legal facts and rules are
always socially and historically situated and legally constructed.52 That is, the process by
which we describe and define a particular fact in the real world and in the legal system in
particular, is always one of interpretation. As an interpretive activity, cultural and
sociological constructs, or ―legal sensibilities‖ or a ―legal vision‖ are always implicated in
legal analysis. The analyst must first describe the facts of the particular judicial dispute. She
must then describe, chose and determine the applicable rules or legal doctrine and controlling
precedent which control the described facts or preferred outcome.
Yet this legal ―construction‖ which involves a description of facts and rules and
controlling precedent is only part of the process. In order to compare law or facilitate legal
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analysis, the law must be organized into a conceptual structure or model. There is an internal
structure to the law that displays symmetries and patterns that have been imposed upon it by
practitioners or that is the result of conscious legislative and regulatory activity. The
systematization of the rules within a theoretically coherent and meaningful system is the
other aspect of legal doctrine.53 The systematization involves a consideration of the internal
organization of the legal system and an incorporation of the rules in a coherent, principled
manner. It involves more than the idea that a legal system or legal doctrine should be
consistent with the application of its own rules. It organizes historic rules (whether statutory,
customary or case law) and principles into a coherent, authoritative, ahistoric decisional
framework that is applied to a dispute. This systematization is not external to the law but is
internal in that it ―deals with law on its own terms, [and] its sources are predominately those
thrown up by the legal process….‖54 Legal doctrine must not only organize legal rules but
also explain in a satisfactory manner a decisional outcome based on a particular set of facts. It
is a crucial part of Simpson‘s ―good or compelling‖ reasons for a judicial decision.55
Within this interpretive and conceptual framework, the explanatory process is
inherently comparative.56 The comparisons go back in time to discuss precedent and the
circumstances within which those decisions took place. They range across jurisdictions
(either within the federal system or across national states) and across contemporary decisions
based upon similar factual situations. As Samuels notes this ―[s]ystemic comparison involves
the structure and organization of a particular legal area.‖57 The process is based upon legal
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principles and normative values internal to the law itself.
To be sure, the description, conceptualization and perhaps most importantly,
authoritativeness, of a particular legal doctrine are all dependant upon various political,
social, institutional and pragmatic factors that are outside of the legal system and legal
reasoning. The legal community, for example, must be able to ascertain or predict with
reasonable certainty how a court would rule in a case where the doctrine was applicable. The
legal grounding of much of British, American and colonial relations with aboriginal peoples
was due to military weakness (as well as humanitarian and moral considerations) vis-à-vis the
tribes and has been particularly susceptible to judicial dispensation once the colonial
authority had acquired enough power to ignore the treaties and contracts that it had used to
justify its earlier occupation. Values ―external‖ to the legal system and legal reasoning have
been particularly salient in the colonization process and extension of British authority over
indigenous peoples. Nevertheless, an important normative component of the rule of law and
judicial decision-making is that the application of the law should be facially neutral and the
use of doctrinal paradigms to organize and justify judicial decisions doctrinal facts is an
important public component in legal decision-making.58 Facts and rules need to be interpreted
and described in a plausible manner. The systematization of rules within a doctrine must be:
logical (deductively and inductively), be in accord with present needs, not do great violence
to precedent, or not patently contradict historical fact.59 In the area of aboriginal law -- where
the legal process was often used for blatantly immoral purposes or as an instrument of
unadulterated power -- the law as set forth in judicial decisions, for good and for bad, is
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nevertheless incorporated within legal doctrine such that further innovations in favour of
aboriginal interests can lead to apposite tortured reasoning. Often the ―bad‖ law that
purportedly came out of these judicial decisions nevertheless is construed as authoritative and
efficacious as a matter of law. As law it must be considered by the courts when implicated as
precedent unless overruled.
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Chapter Three The United States
I.

Introduction

American courts have held that off-reservation hunting, fishing, and gathering rights are
dependant either upon the tribe possessing the underlying aboriginal title to a territory or the
result of federal treaty or statutory guarantees relating to a particular territory. 1 Once the
treaty right to a territory is recognized, or occupancy and use is recognized as ―Indian Title‖
in judicial proceedings or by treaty, usufructuary rights are included within the panoply of
uses to which the territory can be put or which can be reserved by treaty.2 The rights are so
bound up and such an intrinsic part of the ―larger rights possessed by the Indians‖ resulting
form tribal occupation and possession‖ that the Supreme Court in the seminal case United
States v. Winans compared their importance as equivalent to ―the atmosphere they [the
Indians] breathed.‖3
The right to resort to the fishing places in controversy was a part of larger rights
possessed by the Indians, upon the exercise of which there was not a shadow of
impediment, and which were not much less necessary to the existence of the
Indians then the atmosphere they breathed.‖
As such, they have been explicitly or impliedly included in numerous treaties, statutes,
executive orders or agreements with tribes that are later approved by statute.
Because the tribes, the federal government and the states have an overlapping
sovereignty within the American federation, the jurisprudential approach to off-reservation
usufructuary rights has been subsumed within the larger issues of Indian land title, treaty
1

This chapter concerns Native American hunting, fishing, and gathering activities that occur outside of the
reservation or Indian Country as defined in 18 U.S.C.A §1151 (West 2000) which provides: ―Except as
otherwise provided in sections 1154 and 1156 of this title, the term "Indian country", as used in this chapter
means (a) all land within the limits of any Indian reservation under the jurisdiction of the United States
Government, notwithstanding the issuance of any patent, and, including rights-of-way running through the
reservation, (b) all dependent Indian communities within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether within or without the limits of a state, and (c) all
Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running
through the same.‖
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State v. Coffee, 97 Idaho 905 at 908 (Idaho Sup. Ct. 1976).
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rights and federalism. 4 Together these areas have undergone numerous changes throughout
American history but five central doctrinal elements have been maintained since the first U.S.
Supreme Court decision involving Indian land Fletcher v. Peck was decided.5 First, the tribes
are independent entities that possess inherent sovereignty.
The powers of Indian tribes are, in general, ―inherent powers of a limited
sovereignty which has never been extinguished.‖ Before the coming of the
Europeans, the tribes were self-governing sovereign political communities. Like
all sovereign bodies, they then had the inherent power to prescribe laws for their
members and to punish infractions of those laws.6
This sovereignty, while subject to complete extinguishment and regulation by Congress,
nevertheless remains an independent source of authority over tribal members and land. It can
also provide a basis for the replacement of state regulation with tribal regulation of offreservation usufructuary activities. Second, the federal government has plenary and exclusive
authority over Indian tribes.7 ―The Constitution vests the Federal Government with exclusive
authority over relations with Indian tribes.‖8 Third, the power to regulate Indian tribes is
completely federal and states are excluded from extending their jurisdiction and regulation to
Indian tribes and land unless specifically authorized by Congress. As Justice O‘Connor
writing for the majority put it in Mille Lacs v. Minnesota:
Although States have important interests in regulating wildlife and natural
resources within their borders, this authority is shared with the Federal
Government when the Federal Government exercises one of its enumerated
constitutional powers, such as treaty making.9

4

I will use the terms ―Indian(s)‖ or ―Native American(s)‖ interchangeably in this chapter. When discussing the
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Fourth, the anomalous position of tribes arising from their prior occupation, possession and
defence of territory in North America coupled with the inapplicability of Anglo-American
legal and constitutional categories to their existence, has given rise to federal fiduciary and
trust obligations towards the tribes and tribal property. These obligations interpose federal
authority between the tribes and the states and provide a legally enforceable standard on
federal action.10 Finally, the states continue to have the authority to regulate off-reservation
usufructuary activities for conservation and safety purposes provided the regulations do not
discriminate against tribal harvesters.11
Despite treaty assurances and purportedly clear legal authority based on cases such as
Worcester v. Georgia and United States v. Winans, the legal recognition of aboriginal and
treaty rights outside of the reservation boundaries has been a relatively a recent phenomenon.
There have been contentious political and doctrinal disputes involving the extent to which the
rights continue to exist and the extent the state can regulate the rights in specific
circumstances. The historic inability of tribal members to exercise their usufructuary rights
outside the reservation has been in part due to the vigorous extension of state jurisdiction
based on the public trust and Equal Footing doctrines as well as state conservation efforts to
protect wildlife resources for non-Indian exploitation. State efforts have often been given
currency by federal indifference towards its fiduciary and treaty obligations or the federal
government‘s implementation of destructive assimilative policies such as the 1887 Dawes
Act.
This chapter will examine the American doctrine of hunting, fishing, and gathering
through the lens of the Chippewa‘s successful fight to exercise the usufructuary rights in
Minnesota, Michigan and Wisconsin under the 1837 and 1842 treaties. In the United States
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the doctrine seeks to balance the assertion of national, state and tribal sovereignty within a
federal system where constitutional authority over Indian affairs is vested in the federal
government. This nexus has lent itself to creative judicial decision-making. The courts have
sought to describe and systematize specific historical facts and contexts into more general
constitutional assumptions and rules in an area where there has been little textual support -either in the constitution, in legislation or in treaties -- for the rights. After an initial
discussion of the history of American-Chippewa relations and state law regulating Indian
hunting, fishing and gathering, I will examine the 1999 Supreme Court decision Minnesota v.
Mille Lacs Band of Chippewa Indians.12 Justice O‘Connor, writing for the Mille Lacs
majority held that that the Chippewa continue to enjoy off-reservation hunting, fishing and
gathering rights in territory ceded in the 19th century. The state government could only use its
authority over natural resources and individual tribal members outside of reservation to
―impose reasonable and necessary non-discriminatory regulations…in the interest of
conservation.‖13 Part IV of the chapter will then discuss the major elements of the American
doctrine of hunting, fishing and gathering rights. After this discussion, I will argue that the
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present contours of the doctrine are the result of institutional conflicts between the federal
government and the states that has had the effect of creating a federal guarantee for residual
tribal sovereignty while at the same time reinforcing federal dominance in the American
federation.

II.
A.

The American-Chippewa Relationship in Minnesota and Wisconsin
American Indian Policy and the Chippewa Treaties

After the War of Independence, American Indian policy built on British and colonial
precedent. While often honoured only in the breach, the policy presumed that Indian land
cessions would be obtained by purchase and that inter-tribal relations were not subject to
colonial jurisdiction without consent of the tribe. Prior to 1754, when the British appointed
North American imperial superintendents to manage political relations between the British
and the Indians, the colonial governments had primary responsibility for Indian affairs. They
negotiated their own treaties, developed policies and rules concerning land acquisition and
extended their jurisdiction over particular tribes and Indians based on their relationship to the
colonial government.14 The Proclamation of 1763 sought to centralize colonial-Indian
relations in the imperial Crown. It established land purchasing procedures, required licenses
and bonds for Indian traders and sought to establish a boundary between settled areas and
tribal lands. Nevertheless, the responsibility for interpreting and enforcing legal rules (from
whatever source) continued to be the responsibility of local officials such that in practice
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there remained considerable variation among the colonies concerning the scope of Indian
rights recognized. 15
The 1781 Articles of Confederation reflected a mixture of both the centralizing
impulse found in late pre-revolution imperial policy and the earlier colony-specific
approach.16 Overlaying the jurisdictional bifurcation was the early attitude of the successful
revolutionaries that Indian tribes were ―conquered‖ peoples who had no rights but those
granted them by the newly independent states or national government. Early Confederation
Congressional committee reports emphasized that the ―right of soil‖ and territorial
sovereignty belonged to the United States and the tribes could ―remain only on her
sufferance.‖17 The result was that the states and United States used high-handed tactics to
secure uncompensated land cessions. After some initial successes securing treaties in this
way it became apparent that the approach was unworkable in practice. The state and national
governments lacked the military power to enforce their claimed rights or secure ceded
territory. The tribes resented the American claims to their territory and with British support
waged successful military action. At the same time, there was considerable disagreement
between national and state officials concerning the scope of state power over Indian affairs.18
As the 1780s progressed there was a growing consensus that the unilateral approach
towards the tribes was neither effective nor just and that the federal government should be
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given primary authority over Indian tribes. In 1787 the Northwest Ordinance established a
new approach to dealing with tribes and avoiding the excesses of American frontiersman and
state policies. This renewed commitment to treaty making, the recognition of the Native
Americans peaceable right to the possession of their lands, and the purchase of land, coupled
with a uniform national strategy to coordinate Indian affairs was fully implemented by the
new Washington Administration established under the 1789 Constitution. The policy sought
to maintain peace, acquire land and regulate trade, in a way that recognized that the United
States had ―only limited sovereignty‖ over Indian Territory and that ―the limitations were set
by the rights of the Indians inhabiting the land.‖ 19 It presumed that the preferred instruments
that should be used in the relationship were diplomatic intercourse and treaties. Land would
be obtained by purchase and state and federal jurisdiction over the tribes was not assumed. As
the tribes were in fact politically independent and could solicit support from Great Britain and
Spain, the policy was expedient but was also recognition that the possessory rights asserted
by the tribes had a legal basis within the American legal system.20 The policy also provided
for the ―civilization‖ and assimilation of the tribes, an aspect that was increasingly
emphasized in later administrations.21 The policy was codified in the Trade and Intercourse
Acts of 1790, 1793, 1796, and 1799.
The policy had no immediate impact on the Chippewa living in what are now
Michigan, Minnesota, and Wisconsin as American authority was virtually non-existent.22
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They continued their hunting, fishing, and gathering lifestyle. The British remained in the
area and Chippewa and other bands traded with Canadian traders. The Chippewa frequently
clashed with the Sioux as they continued their westward movement across Wisconsin and
Minnesota in search of additional territory to harvest game for the fur trade.23 At the start of
the War of 1812, the United States had only two advanced outposts in the area: Fort
Mackinac, located on the strait between Lake Michigan and Lake Huron, and Fort Dearborn
at Chicago. After the war ended, the British agreed to quit their posts in the area and the
United States extended its presence by establishing a military fort at the confluence of the
Minnesota and Mississippi Rivers (1819), an Indian Agency at Sault Ste. Marie in Michigan
Territory (1822) and opening trading houses in Green Bay (1815) and Prairie du Chien
(1815).24
During the mid-1820s the Americans intensified their efforts to secure Chippewa
allegiance and delineate the respective tribal territories; a project necessary in order to begin
the extinguishing Indian title.25 In 1825, the United States entered into a treaty at Prairie du
Chien which called for ―a firm and perpetual peace between the Sioux and the Chippewas‖;
established boundaries for the various tribes and recognized Indian title in these newly

The Chippewa who are party to the treaties in Minnesota and Wisconsin are called the Lake Superior Chippewa
and Mississippi Chippewa, located in the Mississippi watershed of Minnesota. All Wisconsin Chippewa are
Lake Superior Chippewa. Both the Mississippi and Lake Superior Bands were identified separately in the 1842
and 1854 Treaties while the 1837 Treaty was signed with the Chippewa ―nation.‖ Prior to 1842 the terms had no
political meaning either to the United States or the Chippewa. The Mille Band has been classified by the United
States as part of the Mississippi Chippewa but it refused to sign several treaties (not relevant to this chapter),
which led to poor relations between it and other Mississippi Bands. Throughout this chapter I will use the term
―Chippewa‖ the common anglicized term for Oljwibeg or the more precise Lake Superior Chippewa or
Mississippi Chippewa as these are the terms used by the American courts. Robert E. Ritzenthaler,
―Southwestern Chippewa‖, Bruce Trigger, ed., Handbook of North American Indians: Northeast, vol. 15
(Washington, D.C.: Smithsonian Institution) 743; Great Lakes Indian Fish and Game Commission, A Guide to
Understanding Ojibwe Treaty Rights (Odanah, Wis.: GLIFWIC, 2005).
23
Ritzenthaler, supra note 22 at 743-4.
24
For a discussion of establishment and demise of government owned trading houses see Prucha, supra note 15
at 84-93.
25
As for the political allegiance of the Chippewa see Henry R. Schoolcraft, ―Travelers Among the Aborigines:
The Chippewa Indians‖ (1828) 27 North American Review 89 at 100.

60

delineated territories.26 As some Chippewa bands were not in attendance at Prairie du Chien,
another treaty approving the 1825 Treaty was signed at Fond du Lac in 1826. A further treaty
in 1827 finished the process of delineating Chippewa territory from neighbouring tribes to the
south and west.
While the expansion of American jurisdiction into the region continued, with the
election of Andrew Jackson in 1828 federal policy underwent a shift. The new
Administration viewed the treaty making process and federal obligations that resulted from
them as an ―absurdity‖ and an ―anachronism.‖27 The Administration believed that it was
―farcical to treat with the Indian tribes as though they were sovereign and independent
nations…‖28 The tribes, Jackson wrote ―have only a possessory right to the soil, for the
purpose of hunting and not the right of domain….‖29 As such they were subject to American
national sovereignty and state jurisdiction by way of treaty, or if necessary, without their
consent. Rather than treat with the tribes to mediate Native American-settler relations, the
Administration believed that Indian and settler co-existence was fundamentally incompatible.
It advocated the complete removal of the tribes in the eastern United States west of the
Mississippi River. A policy enacted by The Removal Act of 1830.
The removal policy was not altogether new. It was premised on continued use of
treaties to extinguish the tribes‘ interest in territory to facilitate settlement of the frontier.
―Civilization‖ and assimilation remained policy objectives. In order to placate critics Jackson
also proposed that removal would be voluntary and the tribes would be compensated for
relinquishing their lands. Nevertheless, Jackson‘s position that non-removed tribes would be
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subject to state law and his refusal to prevent the extension of state authority over territory
guaranteed by treaty made emigration to the west hardly ―voluntary.‖ The tribes that choose
to remain would be subject to state and territorial law: a local law that state officials, federal
officials and Native Americans understood to be destructive of tribal political organization
and lifestyle. By the end of the 1840s many of the eastern tribes had removed west.
Even though it was not uncommon for the United States to negotiate treaties that
included hunting, fishing and gathering rights prior to 1837, the removal policy was an
important backdrop to the negotiations leading to the treaties of 1837, 1842 and 1854.30 By
the mid-1830s, large portions of Wisconsin had been opened up for settlement by removal
treaties.31 However, the Chippewa territory was not considered suitable for agricultural
settlement and was instead sought for its mining and timber potential. The 1837 treaty
discussions with the Chippewa bands were primarily concerned with the nature, price and
method of payment for the cession and the reservation of hunting, fishing and gathering
rights. It was presumed that they would continue to inhabit the area.32
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The result was that the 1837 Treaty, which ceded territory in the northern third of
Wisconsin and a slice of Minnesota, did not have a removal provision. Instead of removal, it
was premised on the continued Chippewa habitation of the ceded territory and guarantees
usufructuary rights at the President‘s ―pleasure.‖ Article 5 of the 1837 Treaty provided:
The privilege of hunting, fishing, and gathering of wild rice…in the territory
ceded, is guarantied [sic] to the Indians during the pleasure of the President of the
United States.‖ 33
The apparent provisional or temporary nature of the rights imported into the treaty language
by the phrase ―the pleasure of the President‖ was not discussed. However, even if it was
discussed it is unlikely that the legal import of the phrase would have survived the translation
process.34 Representatives of 12 Chippewa bands, including the Mille Lacs Band, executed
the Treaty on July 29, 1837.
After 1837, as the removal policy became more widely understood, Chippewa leaders
became increasingly concerned about their continued occupation in the ceded territory. When
the United States again assembled the bands in 1842 in La Point, Wisconsin to purchase the
area north of the 1837 cession, removal was an important concern. The bands insisted that
they be provided reservations in the 1837 territory and the lakeshore area being sought by
negotiator Robert Stuart. However, Stuart‘s instructions insisted that the Chippewa must
agree to remove from the ceded territory and resettle on ―national‖ lands west of the
Mississippi when required to do so.35 In order to achieve this objective Stuart stated that
removal would be far in the future and in any event the Americans did not wish to settle the
33
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land as the United States simply wished to purchase the area for mining. Asked when they
may be required to remove from the area, Stuart, like 1837 American negotiator Henry
Dodge, stated that the Chippewa would not be asked to leave the area for a long time.
When the suspicious chiefs demanded to know the exact length of time, Stuart
responded – depending on the individual reporting the event – ―as long as we
behaved well &are peaceable with our grandfather {in Washington} & his white
children‖, ―not probably {sic} during …{your}lifetime,‖ ―we and our children
after us might be permitted to live on our land fifty years or even a hundred if we
live on friendly terms with the Whites, ―that they were never to be disturbed if
they behaved themselves.36
It followed that because of the assurances given by Stuart, the Chippewa would
continue to hunt, fish, and gather as usual.37 After describing the territory subject to
the cession treaty Stuart told the assembled chiefs:
You understand these boundaries now don‘t you? You are to have the privilege of
living on your lands to hunt and fish, till your great Father requires you to
remove, you understand he does not want the land now, it is only the minerals he
wants. It will be better for you to have the same laws over you than to have the
laws of the States. The laws of the United States are to remain over you as at
present. I am very glad that some of your chiefs are so wise as to ask and desire it
to be so.38
Both the premise of continued occupancy and use as well as the suspicion of government
policy reflected in Article II of the 1842 Treaty which states:
The Indians stipulate for the right of hunting on the ceded territory, with the other
usual privileges of occupancy, until required to remove by the President of the
United States, and that the laws of the United States shall be continued in force,
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in respect to their trade and intercourse with the whites, until otherwise ordered
by Congress.39
This forceful language (―The Indians stipulate for‖) indicates that the continued long term
access and use of the territory was necessary to secure Chippewa assent despite the removal
provisions in the treaty.40
After the 1842 Treaty was signed,41 the Chippewa and settlers in Wisconsin and
Minnesota continued to enjoy good relations when and where they interacted.42 The
overwhelmingly male settlers sought out Indian women and entered into familial
relationships with band members. Chippewa worked in the logging camps and mines and the
bands supplied surplus food and services to the mining and lumber industries. Divergent
conceptions of property as well as alcohol led to the most problems but the total amount of
settler-Chippewa difficulties were small.43 The Lake Superior Chippewa however remained
fearful of removal and aborted the proposed cession of the remaining Chippewa territory
along the north shore of Lake Superior until they had a treaty guaranteed right to remain in
1837 and 1842 ceded territory. In the autumn of 1848 a contingent of Chippewa, including
leaders of 16 Lake Superior Bands, travelled to Washington where they presented a petition
to Congress asking for the establishment of a ―permanent home‖ in the ceded territory.44
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Despite the good relationship with the settler community the Indian Department was
determined to remove the Wisconsin Chippewa.45 At the urging of the Commissioner of
Indian Affairs and the Secretary of the Interior, the President Taylor issued the Executive
Order on February 6, 1850 revoking the rights set forth in the 1837 and 1842 Treaties and
ordering the Chippewa out of the ceded territory.
The privileges granted temporarily to the Chippewa Indians of the Mississippi, by
the fifth article of the treaty made with them on the 29th of July 1837 ―of hunting,
fishing and gathering the wild rice upon the lands, the rivers and the lakes
included in the territory ceded‖ by the treaty to the United States, and the rights
granted to the Chippewa Indians of the Mississippi and Lake Superior by the
second article of the treaty with them of October 4th, 1842, of hunting on the
territory which they ceded by that treaty, with the other usual privileges of
occupancy until required to remove by the President of the United States, are
hereby revoked and all of the said Indians remaining on the lands ceded as
aforesaid, are required to remove to their unceded lands.46
The Wisconsin Chippewa refused to move west. Band leaders stated that the Executive Order
was not authorized by the 1837 or 1842 treaties and that it violated the representations made
by Stuart in 1842. They also asserted that their agreement with the United States was that they
would not be removed unless they ―misbehaved.‖47
In an attempt to implement the 1850 Order, the Administration moved annuity
payment location from La Point to Sandy Lake, Minnesota: a location approximately 200 to
500 miles west by canoe from the band signatories‘ home territories. To force the Chippewa
to remain in Minnesota, the timing of the payment was moved from early summer to midOctober. Because of the distance, however the bands did not proceed en masse to Sandy
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Lake. Rather a considerably smaller group of Chippewa, composed mostly of men, made the
journey. The trip resulted in considerable suffering and loss of life -- an event that made the
surviving Chippewa even more determined to avoid removal.48 Partly in response to the
disaster of the previous year, the Acting Commissioner of Indian Affairs wrote in August of
1851 to the Secretary of Interior recommending that the removal be abandoned. Within two
years, the policy was officially abandoned and a new policy, which emphasized the
concentration of tribal populations on reservations within their home territory was
implemented.
The new federal policy was reflected in the Treaty of 1854, which ceded remaining
Chippewa territory on the north shore of Lake Superior and established reservations for the
Lake Superior Chippewa in Wisconsin. In these negotiations, the American negotiators found
it necessary to agree to the Lake Superior Chippewa‘s demands for permanent reservations to
secure the mineral wealth in the entire Lake Superior region. From the perspective of the
federal government, the treaty was not a complete success since the Mississippi Chippewa
refused to sell their land on any terms because of problems with earlier payments and because
the attempted removal had generated ill will.49 The Article 11 of the 1854 treaty in part
stated:
[T]he Indians shall not be required to remove from the homes hereby set apart for
them. And such of them as reside in the territory hereby ceded [i.e. the north
shore of Lake Superior below the Canadian border] shall have the right to hunt
and fish therein, until otherwise ordered by the President.50
According to submissions provided to the Mille Lacs II Court, in the negotiations concerning
the establishment of their reservations Indian Agent Henry Gilbert assured the bands that the
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reservations ―were not to confine us all together to live upon them – that we should have the
privilege of going out of it whenever we had mind for hunting purposes.‖51 All the Wisconsin
bands signed the 1854 Treaty; the Mille Lacs Band was not represented at the negotiations
despite having an interest in the 1837 ceded territory.
In 1855 the United States again approached the Mississippi Chippewa bands
―respecting their claims to lands in Minnesota.‖52 Several months later the Chippewa of the
Mississippi surrendered a huge area of northern Minnesota. Article I of the 1855 Treaty in
part states:
The Mississippi, Pillager, and Lake Winnibigoshish bands of Chippewa Indians
hereby cede, sell, and convey to the United States all their right, title, and interest
in, and to, the lands now owned and claimed by them, in the Territory of
Minnesota, and included within the following boundaries….And the said Indians
do further fully and entirely relinquish and convey to the United States, any and
all right, title, and interest, of whatsoever nature the same may be, which they
may now have in, and to any other lands in the Territory of Minnesota or
elsewhere.53
Like the Treaty of 1854, the 1855 Treaty was a clear reversal of the removal policy. It
established reservations for Mille Lacs and the other Mississippi bands in locations where the
bands were currently residing. The Mille Lacs representatives said little at the treaty
discussions. The 1855 Treaty did not mention hunting, fishing and rights at all, and there is
no evidence that the 1837 treaty rights were discussed. The Mille Lacs II Court found that
this failure to mention the 1837 rights shows that the United States ―did not intend to
extinguish the hunting, fishing and gathering privilege under the 1837 Treaty.‖54 In addition,
the Chippewa language equivalent of the English phrase ―relinquish and transfer to the
United States the lands‖ when translated would not have conveyed the idea that the land
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transfer would extinguish hunting, fishing and gathering rights.55
Despite being confined to reservations, the Wisconsin and Minnesota Chippewa
bands continued to roam and hunt, fish and gather throughout the ceded territory until the end
of the 19th Century.56 The Mille Lacs Band may have actually intensified its harvesting after
the 1855 treaty to meet the needs of lumbermen cutting around Mille Lacs Lake.57 This
activity was based on necessity as the bands could not rely solely on agricultural and annuity
payments. While the bands were provided with agricultural implements and encouraged to
farm, American officials recognized they also depended on the natural resource harvest for
their subsistence and they were provided supplies to support these activities. In addition,
annuities payments were distributed so as not to interfere with the harvest. Those Chippewa
who were able to secure positions in the logging and mining industries did reduce their
reliance on the harvest but when these industries waned, they increased their hunting and
fishing.
As the century closed however, both states sought to enforce their game laws on
Indians.58 ―The increased population and tourism industries regarded Indian hunting and
fishing, despite its history of coexistence with healthy wildlife populations and balanced
natural resource use, as contributing to the continued decline of wildlife stocks.‖59 By the
third decade of the 20th century, Wisconsin and Minnesota completely regulated wildlife and
natural resource harvesting outside of the reservations. This extension of state authority was
opposed by the bands; individual members continued to hunt and fish for subsistence despite
the law. In Wisconsin, given the precipitous decline of the logging industry in the north part
55
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of the state, reliance on hunting and fishing actually increased between 1900 and 1920.60 The
Federal government did not oppose state regulation. For example, in 1926 Commissioner of
Indian Affairs Burke, responding to a letter written by three Chippewa inquiring about their
hunting and fishing rights under the 1837 Treaty wrote that the 1837 treaty had been
modified by the 1855 Treaty: ―if the land you were hunting is within any of the land ceded by
said Indians, it would be necessary for you to comply with state law in view of the modified
provisions of the treaty.‖61 In 1938, President Roosevelt wrote the Bad River Band of Lake
Superior Chippewa that the 1837 and 1842 hunting, fishing and gathering privileges had been
revoked by the 1850 executive order.

B.

State Jurisdiction over and Regulation of Indian Hunting, Fishing and
Gathering in Wisconsin and Minnesota

In federal law, the right of Indians to hunt in Indian country was enacted as early as 1834.
The states, however have contested federal power to regulate the Indian hunting, fishing and
gathering as an invasion of their sovereign rights.62 They have argued that state regulation of
wildlife harvesting is permissible to the extent that it promotes a valid police power objective
and that federal authority to interfere with this power is limited. Historically, the basis for the
exercise of state authority derived from the states‘ title to land, subject to the Indian right of
occupancy and the unique relationship wild animals had with sovereign authority. The
argument for state title to Indian lands, notwithstanding federal treaties reserving territory to
the Indians, was based on Fletcher v. Peck and Johnson v. M’Intosh.63 In Fletcher, the U.S.
Supreme Court was presented with an argument that the Georgia legislature could not convey
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and all peltries so taken; and shall be liable in addition to a penalty of five hundred dollars.‖ Section R.S. §
2137, repealed Pub.L. 86-634, 74 Stat. 469.
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land over which Indian title had not been extinguished by the federal government. Justice
Marshall speaking for the court disagreed. He noted that:
[T]he nature of the Indian title, which is certainly to be respected by all courts,
until it be legitimately extinguished, is not such as to be absolutely repugnant to
seisin in fee on the part of the state.64
In M’Intosh, Marshall extended this reasoning, finding that the Discovery doctrine gave title
to the discovering power subject to the Indian right of occupancy. While Marshall claimed
this title for the national government as pre-eminent sovereign, the claim of ―title‖ to Indian
lands that flowed from the case was also used as the basis of a state-centered jurisprudence
that justified the extension of state jurisdiction to Indian territory and reservations based on
state sovereignty.65 Justice Catrone of the Tennessee Supreme Court outlined this position in
State v. Foreman.
That the right to subdue and govern infidel savages found in countries newlydiscovered by christians pertained to the first christian discoverer. By this rule the
Indians found on this continent, the Cherokees inclusive, were allowed no
political rights, save at the discretion of the European power that colonized the
country….The treaty-making power, as exercised with Indian tribes, cannot
deprive a state of a part of the jurisdiction it once possessed. The power is not
over, but under, the Constitution, and, like others, restrained by the instrument
giving it existence. It cannot, in times of peace, cede away to a people
independent of the state a part of its territory and sovereignty.66
The right to regulate wildlife was conceived as a blending of proprietary power and sovereign
power, i.e. ―an ownership based on the government's status as sovereign.‖67 Thus as an
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attribute of state sovereignty, the states beginning in the 19th century extended their
jurisdiction in order to regulate Indian hunting, fishing and gathering activity across their
entire territory.68
Under the Equal Footing doctrine this fundamental sovereignty belongs to states when
they are created by federal statute. The doctrine posits that all states are admitted to the
federal union with the same attributes of sovereignty (i.e., on an equal footing) as the original
13 States.69 Constitutionally valid federal actions within the territory prior to statehood may
not survive after the state is admitted to the Union, where the on-going restriction touches
some fundamental aspect of state sovereignty. For example, in Ward v. Race Horse, the
Supreme Court held that the Bannock Indians‘ treaty rights to hunt and gather outside of their
reservation were irreconcilable with Wyoming‘s natural resource regulation, which the Court
considered to be ―an essential attribute of its governmental existence.‖ It held that the rights
were necessarily extinguished by Wyoming statehood and unless Indian rights were
specifically mentioned in the legislation creating the state, the newly created state‘s police
power was not pre-empted by federal law.
The Equal Footing doctrine established the necessity of an explicit federal guarantee
of usufructuary rights in the act admitting a territory into statehood. Where such an explicit
federal reservation was lacking, the courts found that a state had jurisdiction over hunting,
fishing and gathering outside of the reservation and within the borders of a state

by the State in its sovereign capacity for the common benefit of all of its people. Because of such ownership,
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notwithstanding treaty guarantees. ―Unless the jurisdiction of the state over the territory
occupied by the Indians within its boundaries is prohibited by the act admitting the state into
the Union,‖ asserted the Wisconsin Supreme Court in 1879:
[O]r by some existing treaty with the Indians occupying such territory at the time
of its admission, there does not seem to be any authority in congress to pass laws
for the government or control of such Indians, or to prohibit the states from
passing such laws, except the provision of the constitution which authorizes
congress to regulate commerce with foreign nations, and among the several
states, and with the Indian tribes.70
State assertions of jurisdiction over tribal harvesting have also been premised on the
Public Trust doctrine. The Public Trust doctrine presumes that state ownership and regulation
of wildlife for the benefit of all the state citizens is a fundamental aspect of state
sovereignty.71 As the Minnesota Supreme Court noted in State v. Rodman:
We take it to be the correct doctrine in this country that the ownership of wild
animals, so far as they are capable of ownership, is in the state, not as proprietor,
but in its sovereign capacity, as the representative, and for the benefit, of all its
people in common. The preservation of such animals as are adapted to
consumption as food, or to any other useful purpose, is a matter of public interest;
and it is within the police power of the state, as the representative of the people in
their united sovereignty, to enact such laws as will best preserve such game, and
secure its beneficial use in the future to the citizens, and to that end it may adopt
any reasonable regulations, not only as to time and manner in which such game
may be taken and killed, but also imposing limitations upon the right of property
in such game after it has been reduced to possession.72
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Today, the proprietary aspect of the state‘s interest in wildlife has been repudiated by the U.S.
Supreme Court, but the regulation of natural resources use based on the state‘s interest as a
public trustee continues to be considered an important aspect of state sovereignty.
The states justified their extension of jurisdiction over tribal hunting, fishing and
gathering under the Equal Footing or Public Trust doctrines. Where these doctrines were not
considered applicable, treaties that mentioned various usufructuary rights were simply
ignored or considered extinguished by state officials. These assertions of state power were
legitimated by state judiciaries and accepted by federal officials. In the late 19th and early 20th
centuries, the federal government pursued an aggressive assimilative policy that sought to
break up collectively held tribal lands and eliminate tribal entities as a source of
governmental and cultural allegiance for tribal Indians. These policies, the most significant of
which was the General Allotment Act of 1887, reversed previous policy that sought to
remove tribal governments from mainstream society through the creation of reservations.
They were pursued in the hope that individual Native Americans would abandon their tribal
identity and adopt ―the habits of civilized life‖. 73 They were premised on the political and
judicial determination that congressional power over Indians was supreme and ―plenary.‖
Where Congress clearly asserted its authority in contravention of previous federal treaty and
statutory guarantees relating to tribal rights, the actions were beyond the scope of judicial
review in spite of the earlier treaties or the federal government‘s fiduciary obligations to the
tribes.74 In this way, the continuing residual nature of tribal sovereignty and treaty guarantees
over tribal and ceded land discussed in such federal case law was often ignored or
73

D.S. Otis, The Dawes Act and the Allotment of Indian Lands (Norman, Okla.: University of Oklahoma Press,
1973) at 7.
74
The ―Plenary Power doctrine‖ posited that the power of Congress of Indians ―has always been deemed a
political one, not subject to be controlled by the judicial department of the government‖ in Lone Wolf v.
Hitchcock 187 U.S. 553 at 566 (1903), was never fully accepted by the U.S. Supreme Court even at the time it
was articulated. Today while Congressional authority is broad, Congressional acts that affect Indians are subject
to judicial review and ordinary constitutional protections may be invoked where an action is not rationally tied
to congressional trust obligations. Delaware Tribal Business Committee v. Weeks, 430 U.S. 73 (1977); see also
Newton, supra note 7 at 228-36.

74

distinguished.
1.

Chippewa Hunting, Fishing and Gathering in Wisconsin

Wisconsin became a state in 1848. Despite the 1837 and 1842 treaties and its inability to
regulate Chippewa activity on the ground, Wisconsin assumed that its law covered the entire
territory of the state and included the tribes. While some consideration was initially given to
Indian activities, the state criminalized various hunting, fishing and gathering activities.75
Outside of the established reservations federal officials took little interest in the Chippewa.76
In 1879 the Wisconsin Supreme Court in State v. Doxtater declared that:
Unless the jurisdiction of the state over the territory occupied by the Indians
within its boundaries is prohibited by the act admitting the state into the Union, or
by some existing treaty with the Indians occupying such territory at the time of its
admission, there does not seem to be any authority in congress to pass laws for
the government or control of such Indians, or to prohibit the states from passing
such laws, except the provision of the constitution which authorizes congress to
regulate commerce with foreign nations, and among the several states, and with
the Indian tribes.77
The Doxtater Court reasoned that since the United States had the power to assert its criminal
laws over all reservation and non-reservation Indians, Wisconsin had inherited this power
when it gained admission to the Union in 1848.
Doxtater, despite being contradictory to both federal case law, and after 1884 to
federal statute, provided the legal basis for Wisconsin to extend its jurisdiction over all
reservation and non-reservation activities. In 1901 the extension of state jurisdiction for
hunting, fishing and gathering in the entire ceded territory, including Indian reservations,
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suffered a legal setback. In re Blackbird concerned a member of the Bad River Band of
Chippewa who was arrested by a state warden for netting on a small stream within the Bad
River Indian Reservation. He was duly convicted under Wisconsin law. Blackbird applied for
a writ of habeas corpus from the federal court for his conviction.78 The Court released
Blackbird noting that:
It will be thus seen that ample provision has been made by congress and by the
departments for policing these reservations. It is quite evident that congress has
made all the provision it deemed necessary for the proper government and control
of the Indians. No doubt, if necessary, congress would provide for the punishment
of lesser crimes committed by the Indians….Congress might even provide fish
and game laws to restrict the Indians in their natural and immemorial rights of
fishing and hunting. But it has not seen fit to do so. It would be intolerable if the
state, under these circumstances, should have the power to step in, and extend its
civil and criminal codes and police power over these people.79
Blackbird re-established the proposition that state law, specifically state fish and game laws,
did not extend to the reservation. Nevertheless, outside of the reservation the State continued
to apply its law and disregard any off-reservation treaty rights mentioned in the 1837 and
1842 treaties. In State v. Morrin, the Wisconsin Supreme Court ruled that any rights reserved
by treaty outside of the reservation boundaries were abrogated by the U.S. Congress when it
admitted Wisconsin into the Union because Congress had not reserved usufructuary treaty
rights in the enabling legislation.80
The Chippewa consistently insisted on the continued existence of their treaty rights.
In 1972 The Wisconsin Supreme Court re-visited the issue of off-reservation treaty fishing in
State v. Gurnoe. 81 The Gurnoe defendants were members of the Red Cliff and Bad River
Bands of Chippewa who were charged with violating various state fishing statutes on Lake
Superior. They argued that the 1854 treaty, which set aside lands ―for the use of the
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Chippewa‖ was also a grant of fishing rights on Lake Superior for those bands who had
reservations along the shore.82 They claimed these treaty rights were not confined to waters
within the reservation boundaries but extended into Lake Superior. The Court, overruling a
1933 decision regarding the same 1854 treaty agreed.
Whether the right to fish in Lake Superior is denominated ―off-reservation rights‖
or interpreted to be inherent rights under the treaty, the result is the same -- the
Chippewa are entitled to the right to fish Lake Superior.83
After Gurnoe, several lawsuits were initiated which directly or indirectly implicated
the status of the hunting, fishing and gathering rights in the 1837, 1842 and 1854 treaties as
well as the effect of the 1850 Removal Order. 84 The Chippewa were initially unsuccessful in
these suits. In the consolidated case United States v. Bouchard the U.S. District Court held
that while the 1850 Removal Order was unlawful (i.e., the removal was undertaken even
though the Chippewa had not misbehaved), the 1854 treaty extinguished any off-reservation
treaty rights. The establishment of the reservation in the treaty noted the Court ―strongly
implies the parties‘ intention that the 1854 treaty would extinguish the general Indian claim
of a right to occupy, and hunt, fish and otherwise obtain food on the earlier ceded lands.‖85
However, the portion of Bouchard that related to whether the Chippewa treaty rights
had been extinguished despite the invalid Removal Order of 1850 was overruled on appeal.
The Seventh Circuit Court of Appeals in Lac Courte Oreilles Band of Lake Superior
Chippewa Indians et al v. Voigt [LCO I]86 agreed with the District Court concerning the
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unlawfulness of the 1850 Removal Order, but held that the treaty rights of 1837 and 1842
involving the use of land for ―traditional subsistence activities of hunting, fishing and
gathering‖ could not be extinguished by implication.87
[A] termination of treaty-recognized rights by subsequent legislation must be by
explicit statement or must be clear from the surrounding circumstances or
legislative history.88
Thus establishment of reservations by the 1854 treaty did not abrogate the earlier treaty rights
because it did not expressly refer ―to the termination of the usufructuary rights.‖ Alternatively
the ―circumstances and legislative history surrounding the treaty‖ did not make it clear that
Congress intended to abrogate the earlier treaty provisions.89 The Court concluded that
―treaty recognized usufructuary rights pursuant to the Treaties of 1837 and 1842….remain in
force.‖ 90 It remanded the case to determine the content of the reserved rights and the
permissible scope of state regulation over the exercise of the rights.
In the remanded 1987 LCO III decision,91 the District Court found that the Chippewa
harvested a variety of products including rice, meat and parts of various trees throughout the
ceded territory. Moreover, the Chippewa did not simply engage in subsistence hunting,
is found at 700 F.2d 341 (7th Cir. 1983). It is commonly referred to as LCO I. The subsequent District Court and
Appellate decisions are likewise referred to by roman numerals. They are found at 760 F.2d 177 (7 th Cir.
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F. Supp. 1420 (W.D. Wis. 1987)[LCO III](court enumerates species used in ceded territory which may be
harvested by methods used at time of treaty and modern methods for commercial and subsistence purpose in
order to provide Chippewa with a modest living); 668 F. Supp. 1233 (W.D. Wis. 1987) [LCO IV](state
regulation of usufructuary right must be least restrictive alternative in the interest of conservation); 686 F. Supp.
226 (W.D. Wis. 1988)[LCO V](Chippewa could not reach modest living needs from available harvest in ceded
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they enact and implement conservation certain measures); 740 F. Supp. 1400 (W.D. Wis. 1990)[LCO
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fishing and gathering, but harvested resources in a commercial manner.92 As such, the
products taken under the usufructuary right ―may be traded and sold today to non-Indians,
employing modern methods of distribution and sale.‖93 Justice Doyle however, limited
commercial activity in the market by finding that ―the Chippewa were not motivated by the
hopes of profits and the accumulation of material goods.‖94
2.

Indian Hunting, Fishing and Gathering in Minnesota

The history of Minnesota‘s extension of jurisdiction over hunting, fishing and gathering
activities differs from Wisconsin. While both states refused to allow Indian hunting, fishing
and gathering activities outside of the reservation, Minnesota courts have always accepted the
proposition that the state could not extend its jurisdiction to Indian acts committed on
reservation land.
When Minnesota became a state in 1858 a large portion of territory remained under
un-extinguished Indian title. The population grew rapidly in the cities and in the south, but
the north and the territory ceded by the Chippewa remained relatively unpopulated.95
However, Indian- settler relations grew increasingly tense. This tension was the result of the
continued failure of the government to honour its treaty obligations, poor oversight of and
misappropriation of monies by federal officials charged with disbursing these to the bands,
settler encroachment, misappropriation and usury by traders, cultural clashes, and the
increasing impoverishment of the tribes due to territory loss and the shortcomings of the
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annuities based economy.96
The dissatisfaction erupted in the American-Dakota war in 1862, which caused
considerable loss of life. While few Chippewa bands actually engaged in violence in the war,
the Indian loss gave rise to additional efforts to remove the bands from their home territories
and terminate the reservations established by the 1855 Treaty. The climate of fear among
settlers coupled with logging, mining and railroad interests, who sought to eliminate the
Indian presence to facilitate their economic exploitation of the area, led to calls for the
Chippewa to be concentrated in one reservation. The subsequent treaties signed in 1863, 1864
and 1867 between the Chippewa and the United States sought to remove the bands into one
large reservation, extinguish all other claims and treaty rights, and extend the laws of the
United States and the state of Minnesota to the entire area.97 Chippewa opposition slowed
removal efforts, as did the failure of the United States to finish certain pre-settlement work on
the new reservation obligated by the treaty. Throughout the 1870s and1880s, most Chippewa
remained on their 1855 reservations despite the removal treaties.
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The 1889 Nelson Act, which was part of a renewed federal effort to civilize and
assimilate the tribes, encouraged the removal process and accelerated the extension of state
jurisdiction in Indian country. The Act provided for a ―[C]omplete cession and
relinquishment ... of all ... title and interest in and to all the [Chippewa] reservations‖ except
White Earth and Red Lake. It directed that all the Chippewa were to be removed to, and
allotted lands in, the White Earth reservation, and those on the Red Lake reservation were to
be allotted lands. However, s. 6 allowed individual Indians to take an allotment in their 1855
reservations -- the remainder of which would be opened up for settlement -- thus enabling
them to avoid moving.98 The relinquishment and cession process was to be implemented
upon approval by the requisite number of band members belonging to the respective
reservations. Despite Indian misgivings, federal and state pressure and the opportunity to
secure an allotment within the bands‘ home reservation under s. 6, succeeded in securing
agreement. The result was that much of the territory in the remaining Minnesota reservations
was conveyed to non-Indians.
The diminution of the Minnesota reservations through allotment and the curtailment
or destruction of the Chippewa‘s and other tribes‘ privileges in post-Dakota war treaties
provided the framework within which Minnesota asserted its jurisdiction over Indian hunting,
fishing and gathering. The willingness to assert jurisdiction over its entire area and to curtail
Chippewa hunting, fishing and gathering was evident early in the territory‘s history. In the
autumn of 1849, Alexander Ramsey, Governor of the Minnesota Territory, complained that
the Chippewas' exercise of their 1837 rights had ―demoralizing effects‖ on the settlers in the
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area and argued for their removal from ceded lands.99 Ironically, at the time of Ramsey‘s
complaint there was no law that restricted hunting and fishing on public or private lands
provided the land was not enclosed or farmed. In 1858, the first year of statehood, Minnesota
introduced various statutes relating to hunting seasons for deer, elk, and game birds and
extending Minnesota law to Indians leaving their reservation.100
The position that Minnesota could and should regulate Indian hunting, fishing and
gathering gained strength in the decades after statehood. During 1889 Nelson Act negotiations
with the Mille Lacs Band, American negotiator, Henry Rice (who also negotiated the 1863
Treaty with the Chippewa) was asked about the band‘s the right to hunt deer. Rice stated:
In regard to hunting deer, that is a matter for the legislature of the State to
determine. You can hunt deer in any way, wherever you find them during the
season set apart for hunting; and wherever the white man may hunt, your young
men will have the same right to do so.101
In 1898, a Minnesota Congressman complained to the Commissioner of Indian Affairs about
local Indians hunting off their reservations in violation of game laws. The Commissioner
replied that he had instructed the federal Indian agents in the state to educate the Indians
about Minnesota's game laws.
The Minnesota Supreme Court set forth the basic parameters of state jurisdiction over
Indians in the 1890s. Unlike the Wisconsin courts, the Supreme Court of Minnesota in
Minnesota v. Campbell held that Minnesota law does not apply to Indians who committed
criminal acts within the reservation because it would interfere with federal guardianship of
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the Indians.102 The Campbell rule was applied to wild game in Selkirk v. Stephens. Selkirk
was a White Earth Reservation member who was transporting game birds harvested by
reservation Indians within the reservation. The Court, observing that ―tribal Indians…are not
subject to the criminal laws of the state‖ without a treaty explored the question of ―the legal
status of game found off the reservation and in the hands of the carrier for shipment out of the
state, which was killed on the reservation by Indians.‖ 103
The Court noted the effect of the 1864 treaty, which established the White Earth
reservation, and the earlier 1855 Treaty. These treaties, rather than reserving separate
enclaves beyond the reach of state law, were understood by the court to extend Minnesota‘s
jurisdiction in the created reservations.
The legal effect of the treaty of February 22, 1855, was that the lands now
embraced within the limits of White Earth reservation became public lands of the
United States, and that every right of the Indians therein became absolutely
extinguished. The laws of the then territory of Minnesota became operative over
the whole territorial limits of the present reservation. When the territory of
Minnesota became a state in 1858, the jurisdiction of the state was just as
complete and absolute over the lands now included in the reservation in question
as it was over any other part of the state, except as to the sale of spirituous liquors
to the Indians. The state has never ceded or relinquished any part of this
jurisdiction.104
This jurisdiction extends to all parts of the reservation and includes jurisdiction over wild
animals that are owned ―in trust for the whole people of the state.‖105 What prevents the state
from enforcing its game laws on the reservation is the ―personal relations‖ that tribal Indians
have with the federal government. These Indians ―are its [the federal government‘s] wards,
and under its guardianship and control, and the state may not interfere with or impair the
efficacy of such guardianship.‖ Even though the state game laws are operative across the
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state, the ―remedies for enforcing them are imperfect‖ because Minnesota cannot punish an
Indian ―for violating such laws on the reservation.‖106
One year after Selkirk, the Court in State v. Clooney characterized the Indian right as a
―license‖ to hunt and fish that was premised on the continued existence of the state-tribal
governmental relationship. This traditional relationship between the tribal government and
the state was in part based on state acquiescence of tribal resource use on the reservation in
spite of contrary state regulation.107 The license reflected sound policy as the Indian ―is less
vicious, more contented, and more easily controlled when he is allowed to follow his
traditional habits.‖108
The rule of Campbell and Selkirk -- premised on the idea that the post-1854 treaties
―absolutely extinguished‖ Indian rights within the territory while an individual ―tribal‖ Indian
had personal immunity from state law based of the federal trust relationship -- outlined an
expansive view of state authority to regulate Indian harvesting. Federal officials also
subscribed to this view.109 In the patchwork reservations created by the Nelson Act, which
necessarily reduced the tribal land base, the consequent state authority was extensive. While
the Minnesota Supreme Court in State v. Cloud and State v. Jackson extended the immunity
to harvesting activities taking place on allotment owned or used by tribal members,110 the
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court also held that state game laws applied to a tribal member who trapped muskrat on his
fee simple allotted land located within the boundaries of the reservation.111 Of course, allotted
land within the reservation owned by a non-Indian was also subject to state regulation and
closed to Indian harvesting.
The restriction of Indian hunting, fishing and gathering to tribal and allotted land
within the reservation resurfaced in 1971. In Leech Lake Band of Chippewa Indians v. Herbst
the Leech Lake Chippewa argued that the Nelson Act had not disestablished their reservation
and they retained treaty guaranteed aboriginal rights to hunt and fish within the exterior
boundaries of the reservation.112 Noting that its decision would apply to all Chippewa
reservations, the Federal District Court agreed. It stated the Chippewa: ―have the right to hunt
and fish and gather wild rice on public lands and public waters of the Leech Lake Reservation
free of Minnesota game and fish laws.‖ However, the state retained jurisdiction to regulate
non-Indian harvesters. Later the Minnesota Supreme Court in Minnesota v. Clark ruled on
whether the Chippewa could hunt and fish on land not owned by, or for the band or an
individual Indian, but which nevertheless lay within the reservation.113 Minnesota again
argued that the Nelson Act disestablished the reservation. The Minnesota Supreme Court
disagreed. It held that despite the allotment process, both Indian and non-Indian land with the
reservation remained ―Indian Country‖ and that ―the state is without jurisdiction to
regulate…[Indian] hunting and fishing activities within the…reservation.‖114
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The gradual weakening of state authority over hunting and fishing on the allotted
reservations, however, did not affect Minnesota‘s continued enforcement of its hunting,
fishing and gathering regulations outside of the reservations. Out of necessity, the Chippewa
continued to harvest natural resources outside of the reservations, but the law in Minnesota
through most of the 19th and 20th centuries was that the state had the authority to enforce its
laws in a non-discriminatory fashion against Indians off the reservation, in the absence of
specific federal law to the contrary. Moreover, even when the off-reservation activity
originated within reservation boundaries, Minnesota took the position that state law applied
to the off-reservation activity arising from a legal reservation activity.115 The treaties
guaranteeing off-reservation usufructuary rights were considered inapplicable, despite
Chippewa protestations about their continued efficacy. The putative extinguishment worked
by the later treaties removed all off- reservation privileges under the 1837 and 1854 treaties.

III.
A.

Minnesota v. Mille Lacs Band of Chippewa Indians
The Mille Lacs Decision in the District Court

The successful litigation in Wisconsin regarding hunting, fishing and gathering rights under
1837 and 1842 treaties was a positive precedent for the Mille Lacs Band in Minnesota.116
However, because the history of the Mille Lacs and the Wisconsin bands diverged after 1837,
the LCO success in Wisconsin did not assure a similar success in Minnesota. On the one
hand, the force of the Executive Order of 1850, which sought to revoke the usufructuary
rights and remove the Chippewa, was lessened because Mille Lacs was not party to the 1842
Treaty with its removal provisions. In order for the rights to be extinguished under the
Executive Order, the court in Minnesota would need to find that the portion of the order
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which revoked the usufructuary rights could be severed from the removal portion of the
order. Given that the LCO Court had found the order ―unlawful‖ and that it did not manifest
the explicit intent necessary to extinguish treaty rights, it was likely that a Minnesota court
would rule similarly.
On the other hand, the band necessarily needed to argue that the Treaty of 1855, to
which the LCO bands were not parties, did not extinguish their usufructuary rights under the
1837 Treaty. In that treaty the Mille Lacs Band, along with other Minnesota Chippewa bands,
ceded ―all their right, title, and interest in, and to, the lands now owned and claimed by them‖
in the territory of Minnesota.117 Certainly the LCO precedent, in which the 7th Circuit Court
of Appeals held that the failure to mention hunting, fishing and gathering in the 1854 Treaty
did not indicate the explicit intention to extinguish the rights, was persuasive. However, the
language of the 1854 Wisconsin treaty, i.e. ―[t]he Chippewas of Lake Superior hereby cede to
the United States all the lands heretofore owned by them in common with the Chippewas of
the Mississippi‖ was weaker than the1855 Treaty language. Legal precedent regarding this
language was not encouraging. In a 1979 case concerning the 1863 Chippewa Treaty, United
States v. Minnesota, the Federal District Court by Justice Devitt stated that the language ―all
right, title, and interest‖ was ―precisely suited‖ for the purpose of eliminating Indian title and
conveying to the government all the Band's interest in the ceded lands. 118 As hunting and
fishing are parasitic on underlying title, the rights would similarly be extinguished in the
absence of language expressly reserving them. In Oregon Department of Fish & Wildlife v.
Klamath Indian Tribe the United States Supreme Court found that similar language
extinguished hunting and fishing rights in a ceded portion of the Klamath Reservation.119
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In 1990, the Mille Lacs Band filed suit against the Minnesota Department of Natural
Resources to prevent it from enforcing hunting and fishing regulations against tribal members
in twelve counties.120 The band objected to the application of the regulations to band
members and complained that traditional harvesting methods had been outlawed. The United
States intervened on behalf of the band while nine counties and some private landowners
intervened on the side of Minnesota. The District Court bifurcated the proceedings. In Phase
I, the Court would determine whether the 1837 rights continued to exist and if they did,
would determine the extent of these rights. If the rights were found to be un-extinguished,
Phase II would address resource allocation issues and the validity of state regulatory
measures.
In an effort to avoid litigation Minnesota entered into negotiations with the band but
the resulting compromise was rejected by the Minnesota legislature. The subsequent Phase I
decision by the District Court held that Mille Lacs retained the usufructuary rights set forth in
Article 5 in the 1837 Treaty because they had not been extinguished by the 1850 Executive
Order, the 1855 Treaty or Minnesota‘s admission to statehood. Minnesota could regulate the
rights for health and safety provided the regulations met strict standards. The Court held that
the treaty privilege allowed the Chippewa use of a broad range of resources found in the lakes
and forests of the ceded territory for personal and commercial purposes; and that the
Chippewa harvest was not limited to 1837 harvesting technologies.
In 1837 the Chippewa used all of their surrounding natural resources to survive.
They understood the phrase "hunting, fishing and gathering the wild rice" used in
the 1837 treaty to mean "living off the land." They understood that the
government wanted to harvest the pine timber, and they gave up any right to
harvest that resource, but they did not understand the treaty to impose any other
limits on the types of resources that they could harvest. They also did not
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understand that there were any restrictions on the time, place, or manner of the
exercise of the privilege….The evidence showed that the parties intended to
permit continued use of the privilege for commercial purposes. In 1837 the
Chippewa were engaged in the sale of harvested resources in the fur trade and to
settlers and lumbermen….The privilege granted in 1837 was not limited to use of
any particular techniques, methods, devices, or gear. The Chippewa incorporated
rifles and other Euro-American technology into their hunting, fishing, and
gathering before the 1837 treaty and continued to use new technology after the
treaty. 121
It rejected arguments that the President Taylor‘s 1850 Executive Order extinguished the
rights or that the 1855 Treaty, where the Chippewa ceded ―all their right, title, and interest in,
and to, the lands now owned and claimed by them‖ to the United States extinguished the
rights. The 1850 Order was unlawful because it sought to remove the Chippewa without their
consent.122 The language of the 1837 Treaty ―did not give the President unfettered discretion
to revoke the guaranteed usufructuary rights‖ because the President‘s discretion ―was
restricted so long as the Indians behaved well and peacefully….‖123 As for the language of
the 1855 Treaty, the Court found that neither the Chippewa nor the United States intended to
extinguish hunting, fishing and gathering rights.124 ―The Chippewa did not intend to give up
their 1837 treaty privilege [to hunt, fish, and gather] and they did not understand the 1855
treaty to have that effect.‖125
After the Phase I decision and prior to Phase II, the Band, along with the intervener
Wisconsin Chippewa Bands, agreed to a Conservation Code and Management Plan to
regulate hunting, fishing and gathering in the 1837 ceded territory. 126 Those issues on which
no agreement could be reached; such as the determination of harvestable surplus, whether the
fish populations of lakes bisected by the treaty area boundaries were completely subject to the
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treaty right, whether the right might be exercised on private lands and the extent to which the
moderate living doctrine applied to the exercise of the treaty right were all decided by the
Court, mainly in favour of the bands position.127 The 8th Circuit Court of Appeals affirmed
the District Court in all respects.

B.

The Supreme Court of the United States

Given the issues in Mille Lacs and the extensive record that had developed in both Wisconsin
and Minnesota over the 1837, 1842, 1854 and 1855 Chippewa Treaties it was somewhat
surprising that the Supreme Court granted certiorari. Chippewa usufructuary harvests in
Wisconsin had been carried on for a decade without harm to the resource. After the rancour
of litigation, the state and tribal governments, both in Wisconsin and Minnesota had reached
substantive agreement on a broad range of regulatory issues. At the same time, there was a
perception among the Indian law bar that the Supreme Court was not amenable to tribal
claims against the state or federal governments. As one observer of the Court put it in 1998:
Increasingly, the Court has shunned the difficult and detailed analysis that the
issues demand and the tribes deserve. Instead, it has begun taking principles that
were previously developed in context, and disengaging them from that context,
generally to the serious disadvantage of the Indian tribes. It treats contextualized
holdings as if they were nothing more than a thin film that can be lifted from the
facts that created them and wrapped around quite different factual contexts
without harm. In the process, the Court is creating an oversimplified Indian law at
the expense of substantial misrepresentation of its own precedents in the area. 128
However, it was clear that the issue of the explicitness necessary to extinguish treaty rights,
the severability of the 1850 Executive Order, and Minnesota‘s equal footing argument were
of some salience in federal law.
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1.

Majority Opinion by Justice O’Connor129

After a recitation of the facts, procedural history and lower court decisions Justice O‘Connor,
writing for the majority divided her opinion into three different sections. First, she discussed
whether the President Taylor‘s 1850 Executive Order terminated Chippewa hunting, fishing
and gathering rights and the severability of the removal portion of the order from the part
revoking the usufructuary rights. Second, she discussed whether the 1855 Treaty
extinguished the usufructuary privileges. Finally Justice O‘Connor again focused the Court‘s
attention on the Equal Footing doctrine and abrogation of Indian treaty rights upon statehood.
a) The 1850 Executive Order
Justice O‘Connor began her discussion of the 1850 Executive Order by noting the power to
terminate the usufructuary rights and order the removal of the Chippewa ―must stem from an
act of Congress or from the Constitution itself.‖130 The legal basis of President Taylor‘s
Order could either be the Removal Act of 1830 or the Treaty of 1837.131 The 1830 Indian
Removal Act was premised on the idea that the various tribes would agree to remove and
neither forbid nor authorized the 1850 Executive Order. In the alternative, the intervening
landowner‘s had argued that the 1837 Treaty authorized the removal order; an argument that
O‘Connor quickly dismissed. She noted that the treaty never mentions removal and ―[t]he
silence in the Treaty, in fact, is consistent with the United States‘ objectives in negotiating
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it.‖132 These objectives were not removal but the purchase of Chippewa land ―for the pine
woods located on it….‖133
After concluding that there is no legal authority of the President‘s Removal Order, the
opinion then considered the question of whether the extinguishment portion of the order
could be separated from the unlawful removal portion. Minnesota had argued that the 1837
privileges were revoked notwithstanding the unlawfulness of the President‘s Order
concerning removal. This was because the revocation was authorized in the 1837 Treaty itself
where the hunting, fishing and gathering privileges were only guaranteed ―during the
pleasure of the President.‖
The issue of whether an executive order could be severed into valid and invalid parts
was one of first impression. The Court, without discussion, simply applied the test used when
considering the severability of statutes. This standard requires a factual inquiry into the
legislative intent behind the statute.
Unless it is evident that the legislature would not have enacted those provisions
which are within its power, independently of that which is not, the invalid part
may be dropped if what is left is fully operative as a law.134
Thus in order for the 1837 rights to be revoked by the 1850 Order, the Court would need to
find that President Taylor would have revoked usufructuary privileges even if he could not
have issued the removal order.
Rather than finding that the revocation of the usufructuary rights was a separate
policy with independent or complementary policy objectives, the Court found that ―President
Taylor intended the 1850 order to stand or fall as a whole.‖135 Removal of the Chippewa from
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the ceded territory was the ―predominant purpose‖136 behind the policy that led to the
issuance of the order, and the revocation of the privileges is integral to the implementation of
the removal policy. ―The Order tells the Indians to ‗go,‘ and it also tells them not to return to
the ceded lands to hunt and fish.‖137 O‘Connor noted further that the officials charged with
implementing the order similarly concerned themselves only with removal. Finally, the Court
found that a revocation of the rights as distinct from revocation and removal as a ―whole‖
policy would necessitate a finding that the independent exercise of the rights was a problem
to American officials. Noting that the only evidence supporting a separate and independent
reason for revocation was Governor Ramsey‘s single statement about the ―demoralizing‖
effects of Chippewa hunting mentioned above, O‘Connor pointed out that there is simply not
evidence that the ―[t]reaty privileges themselves – as opposed to the presence of the Indian –
caused any problems necessitating the revocation of those privileges.‖138 The history leading
to the 1850 Order was not concerned with ―revoking Indian Treaty rights; the Indians had to
be removed.‖139
b) The 1855 Treaty
Minnesota also argued that the 1855 treaty, under which the Chippewa relinquished and
conveyed ―any and all right, title and interest, of whatever nature‖ in their territory
extinguished the usufructuary privileges.
O‘Connor structured her argument of the 1855 treaty by considering the silence of the
treaty journal and text concerning the abrogation of usufructuary rights, the historic context
of the treaty, and the application of traditional canons of construction applied by the court in
favour of Native American treaty rights. She noted that the entire 1855 Treaty is ―devoid of
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any language expressing mentioning – much less abrogating – usufructuary rights.‖140 The
authorizing legislation and treaty journal also do not mention usufructuary rights. For the
majority, the failure to mention the rights, when contemporaneous treaties signed with other
tribes expressly revoked usufructuary privileges, suggested that the intent of the parties was
to preserve the rights.
Nevertheless, on its face the treaty language conveying all right, title and interest does
create an impression that it might have been intended to abrogate the rights; despite the
presumption that an intent to relinquish and abrogate the rights should not be given any
special meaning by the court when the American drafter could have been more clear.
O‘Connor observed that in order to determine whether an extinguishment was intended, the
Court must ―look beyond the written words to the larger context that frames the Treaty,
including ‗the history of the treaty, the negotiations, and the practical construction adopted by
the parties.‘‖141 Reviewing the historical context is indispensable because ―we interpret
Indian treaties to give effect to the terms as the Indian themselves would have understood
them.‖142
For the majority, an examination of the historic context revealed that the treaty was
primarily designed to transfer Chippewa land to the United States and it was not intended to
terminate the privileges. At the very least, the historical record refuted Minnesota‘s ―assertion
that the 1855 Treaty unambiguously abrogated the 1837 hunting, fishing and gathering
privileges.‖143 The Chippewa chiefs present at the negotiations stated they understood that
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purchasing land was Commissioner Manypenny‘s objective.144 Moreover, the legislation
authorizing the negotiations was silent about the termination of usufructuary rights -- a
silence which the Court found ―was likely not accidental‖ as the Chairman of the Committee
on Indian Affairs stated that the treaties negotiated under the Act would reserve to the
Chippewa ―those rights secured by former treaties.‖145 This silence carries over into the
Treaty Journal and the memorandum from Commissioner Manypenny that accompanied the
treaty when it was submitted to the Senate. The memorandum also suggested that the words
used in the treaty were not designed to extinguish the rights.
Finally, O‘Connor distinguished Oregon Dept. of Fish and Wildlife v. Klamath Tribe
in which the Court found that similar language used in a 1901 agreement extinguished
usufructuary rights. Klamath concerned a reservation established by treaty in 1864 which
provided for the ―exclusive right of taking fish in streams and lakes, included in said
reservation, and other gathering…within its limits.‖ A surveying error excluded a portion of
the reservation lands for which the United States and the Klamath entered into an agreement
in 1901. In the agreement, the tribe agreed to ―cede, surrender, grant, convey…all their claim,
right, title and interest in and to‖ the land. The tribe later sought to have its usufructuary
rights recognized on the land ceded by the 1901 agreement. After a close evaluation of the
factual differences between the disputes, O‘Connor concluded that Klamath does not control
the Mille Lacs dispute -- the Chippewa‘s usufructuary rights existed independently of land
ownership and were not tied to a reservation. Moreover, Minnesota‘s emphasis on the similar
language found in the 1855 and 1901 agreements ―reveals a fundamental misunderstanding of
144
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the basic principles of treaty construction.‖ Relying on the bare language of a treaty text as
the sole means of determining the content of a treaty agreement omits situationally derived
and historically embedded understandings that flesh out the denotations of the words and
phrases.
Rather, to reach our conclusion about the meaning of that language, we examined
the historical record and considered the context of the treaty negotiations to
discern what the parties intended by their choice of words. This review of the
history and the negotiations of the agreements is central to the interpretation of
treaties.146
The history, purpose and negotiations of the 1855 Treaty led the majority to conclude that
Mille Lacs Band did not relinquish its 1837 rights.
c) The Equal Footing Doctrine
As discussed above the Equal Footing doctrine was used as a basis for extending state
jurisdiction over Indian hunting, fishing and gathering after a territory had been admitted as a
state. Minnesota argued that the rights established in the 1837 Treaty were irreconcilable with
its sovereignty in the absence of an express reservation of the rights in its Enabling Act. To
support the argument that statehood impliedly abrogated the 1837 treaty rights when
Congress admitted Minnesota as a state in 1858, Minnesota cited its Enabling Act which
provides that it be ―admitted into the Union on an equal footing with the original States in all
respects whatever‖147 and the Supreme Court‘s 1896 decision Ward v. Race Horse.
Because neither the circumstances nor language of the Minnesota Enabling Act makes
any mention of Chippewa treaty rights -- which the Court noted cannot be abrogated without
clearly expressed intent and clear evidence that Congress actually considered the conflict
between its intended action and Indian treaty rights and decided to resolve the conflict by
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abrogating the treaty -- Minnesota‘s argument rested on the cogency of Race Horse.
However, for Justice O‘Connor Race Horse ―rested on a false premise.‖148 The Race Horse
Court had held that treaty rights which reserved the right to hunt on unoccupied lands of the
United States terminated when Wyoming became a state because they ―conflicted
irreconcilably with state regulation of national resources.‖149 The right to manage natural
resources was an essential attribute of the state‘s governmental existence and thus the treaty
rights could not survive admission to statehood. Moreover the rights created by the treaty
were ―temporary and precarious‖ and clearly were not established with the intent that they
survive statehood. O‘Connor wrote however that cases subsequent to Race Horse have held
that usufructuary treaty rights were not irreconcilable with the state sovereignty over natural
resources. Instead they can co-exist with state and federal management. This co-management
does not provide the tribes with the absolute freedom to harvest resources but recognizes that
the state can impose reasonable, necessary, and non-discriminatory regulations on the treaty
right. Under the circumstances, there is no need for Congress to explicitly preserve the treaty
rights in a statehood act. As for the classification of treaty rights into ―temporary and
precarious‖ as opposed to rights ―of such a nature as to imply their perpetuity‖ O‘Connor
held that this distinction cannot provide a useful guide to what treaty rights were intended by
Congress to survive statehood.150 In conclusion, O‘Connor dispenses with the Equal Footing
doctrine in treaty rights cases.
[W]e note that there is nothing inherent in the nature of reserved treaty rights to
suggest that they can be extinguished by implication at statehood. Treaty rights
are not impliedly terminated upon statehood.151
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IV.

The American Doctrine of Hunting, Fishing and Gathering

The Mille Lac dispute is the latest example of the Supreme Court grappling with offreservation hunting, fishing and gathering. While the principles governing activities within
the reservation are relatively clear, the principles and the application of those principles in
specific historical contexts involving aboriginal and treaty rights outside of the reservation
are complex and less certain. The starting point of the analysis is certainly well settled; the
rights are reserved either explicitly or implicitly by treaty, statutory agreements or executive
orders establishing reservations.152 The rights reserved by sovereign tribes have ―a significant
geographical component‖ which for the most part is limited to the reservation. Despite this
authority, federal jurisdiction is paramount within the reservation. State jurisdiction is
paramount where an activity takes place off the reservation absent some federal treaty or
federal statute to the contrary.153 However, as off-reservation rights necessarily involves the
weighing of conflicting federal, state and tribal interests and considering complex and
difficult historical issues, the application of Mescalero Apache standard mentioned above has
been difficult and controversial.
First, it is often bitterly disputed what were the historical circumstances surrounding
the existence, content or extinguishment of aboriginal or treaty rights. Typically, the disputes
involve a degree of factual specificity which requires the court to resolve difficult questions
of historical fact and historiography.
Second, the evidentiary problems are often compounded by the difficulty in
determining the legal import of treaty language or a federal statute(s) in light of the particular
circumstances of the rights claim. Through the use of protective interpretive approaches, the
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courts have generally eschewed both the plain language approach to treaty texts and the
application of traditional rules of statutory construction. It has been necessary to consider the
particular text in pari materia with other legislative enactments in light of the general
historical relationship between the Indians and the federal government as well as the
particular relationship between the federal government and the tribe claiming usufructuary
rights.
Third, even where the content, scope and extent of the federal action is clear, offreservation usufructuary privileges involve the balancing of federal and state authority; an
analysis which necessarily involves fundamental questions about the nature of the federal
system. The rights provide the tribal member with immunity and/or pre-empt state regulation,
but the state‘s interest as sovereign owner and trustee for wildlife has deep roots within
American jurisprudence.154 As Justice Douglas pointed out when discussing the rights of the
Puyallup Tribe under the 1854 Treaty of Medicine Creek:
The police power of the State is adequate to prevent the steelhead from following
the fate of the passenger pigeon; and the Treaty does not give the Indians a
federal right to pursue the last living steelhead until it enters their nets.155
Indeed, despite the principle that the tribes on the reservations have the right to make their
own laws and be governed by themselves, state regulatory interests in certain instances can
extend state jurisdiction to regulate the activities of tribal member even within the
reservation.156 Moreover, the state has a compelling interest in seeing that its powers are not
divested to non-representative groups (from the state-federalist perspective) since the
continued vitality of the federal system is dependant upon the idea of efficacious elected local
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governments.157 Thus while the courts have narrowly defined the states‘ ability to regulate
off-reservation activity for hunting and fishing, they have continued to hold that the state has
legitimate interests in the area. They continue to apply structural considerations and the Equal
Footing doctrine to federal actions which may affect the state authority.158 As the 7th Circuit
Court of Appeals noted in Wisconsin v. Baker:
There are other concerns besides facilitating communication between the United
States and the Indians that may come into play when a court is asked to resolve a
dispute regarding the interpretation of an Indian treaty. Preserving the power of
state governments to promote public welfare is one such concern, and it is a
weightier one than is the concern for facilitating communication between the
United States and the Indians. Thus when, as in the case before us, interpreting a
treaty as the Indians understood it would have the effect of divesting a state of
some of its sovereign power over non-Indians, we will not adopt a rule that
requires us to interpret the treaty as the Indians understood it.159
Related to the issue of state interest is the uncertainty about the extent to which a tribe can comanage the off-reservation treaty resources.

A.

The Source of the Hunting, Fishing and Gathering Rights

1.

Historic Occupation and Use

American law sources hunting, fishing and gathering rights in the historic use, occupation
and possession of territory by tribal entities who exercised jurisdiction over the area.160 In
M’Intosh Chief Justice Marshall noted that the legal relationship governing American-Native
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American interaction was premised on the idea that the tribes were ―the rightful occupants of
the soil, with a legal as well as just claim to retain possession of it, and to use it according to
their own discretion….‖161 According to Marshall and later Court decisions, the rule is
derived from the earlier British practice and the Discovery doctrine.162 Possession and use are
not determined according to the criteria found in British and American common law. Rather
they are determined relative to the cultural and economic practices of the particular tribe.
Indian possession or occupation was considered with reference to their habits and
modes of life; their hunting grounds were as much in their actual possession as
the cleared fields of the whites; and their rights to its exclusive enjoyment in their
own way and for their own purposes were as much respected, until they
abandoned them, made a cession to the government, or an authorized sale to
individuals.163
The rights included in Indian title are ―as sacred and as securely safeguarded as is fee simple
absolute title.‖164 It is ―good against all but the sovereign‖ and can be terminated only by
―sovereign act‖ of the federal government.165 While occupancy, use, and possession are often
claimed by tribes to have existed from ―time immemorial‖ there is no requirement in
American law that Indian title predate European discovery or assertion of sovereignty. It
simply must only be continuous and exclusive unless there was a forced removal.166
The Discovery doctrine has been challenged because it seemingly provided for the
dispossession tribal territory and the destruction of their political and cultural existence. It has
been faulted for establishing the legal basis for the extension of state jurisdiction over the
tribes and the plenary power doctrine. The American version of the doctrine excluded the
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idea that international law rules (which were presumed to respect property rights upon the
transfer of sovereignty or conquest) could govern the relationship between the tribes and the
colonial state. Instead it established that the relationship was to be governed by rules
determined by the discovering power. However, unlike in other territories where the doctrine
has been applied, American courts have incorporated legal rules which view tribal interests as
legally cognizable under American law. In the seminal Indian cases M’Intosh, Cherokee
Nation and Worcester it was established that the tribes have a residual sovereignty and legal
interest in their territory subject to the national government‘s overarching sovereignty to
extinguish title by purchase or conquest.
This pre-existing sovereignty and the recognition of legal possession have established
a framework of inter-governmental relations where Indian-American relations operate across
different spheres of authority and sovereignty. The relationship remains, in many important
aspects, a political one, even though the plenary power of the federal government can
extinguish tribal legal existence and title. The continuing residual inherent sovereignty of the
tribes provides them with an exclusive source of authority to manage certain aspects of the
collective existence and precludes challenges from non-Indians based on due process and
equal protection constitutional provisions that have arisen in off-reservation disputes.167
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―In the context of Indian fishing rights, the Supreme Court long ago rejected contentions that Indians
obtained no greater rights by virtue of a treaty than non-Indian citizens: ―This (i.e. that the Indians acquired no
rights but those they would have without a treaty) is certainly an impotent outcome to negotiations and a
convention which seemed to promise more, and give the word of the nation for more. And we have said we will
construe a treaty with the Indians as ‗that unlettered people‘ understood it, and ‗as justice and reason demand, in
all cases where power is exerted by the strong over those to whom they owe care and protection,‘ and
counterpoise the inequality ‗by the superior justice which looks only to the substance of the right, without regard
to technical rules.‘ . . . How the treaty in question was understood may be gathered from the circumstances
[footnotes omitted].‖Winans, supra note 3. See also United States v. Washington, 384 F. Supp. 312 (1974),
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guarantees nugatory.‖United State of America v. Michigan, 471 F. Supp. 192 at 250 (W.D. Mich., 1979).

102

2.

Federal Power

It is not necessary for there to be a treaty or a federal statute in order for Indian occupation
and use of territory to be recognized by the courts.
Nor is it true…that a tribal claim to any particular lands must be based upon a
treaty, statute, or other formal government action...The fact that such right of
occupancy finds no recognition in any statute or other formal governmental
action is not conclusive.168
Yet because the Discovery doctrine incorporated Native American occupancy and use rights
into municipal law and subsequent federal treaties or legislation occupied the entire field of
American-Indian relations, Indian use and occupancy are also federal rights. The 1789
Constitution, federal Non-Intercourse Acts, and early Supreme Court decisions transformed
these ―common law rights‖ as understood by the doctrine of aboriginal title into federally
protected rights.169 As noted by the 6th Circuit Court of Appeals regarding Chippewa fishing
rights in Lake Huron:
The treaty-guaranteed fishing rights preserved to the Indians in the 1836 Treaty,
including the aboriginal rights to engage in gill net fishing, continue to the present
day as federally created and federally protected rights. The protection of those
rights is the solemn obligation of the federal government, and no principle of
federalism requires the federal government to defer to the states in connection
with the protection of those rights.170
Federally guaranteed tribal rights are different from other federally guaranteed rights.
While the original source of the tribal rights precedes the establishment of the American
state, (similar to the natural rights of the individual), the federal guarantees, premised on a
political relationship between inherent sovereigns, are more analogous to the federal-state
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structural relationship established by the constitution. This ongoing political relationship
inserts Indian rights and tribal existence into the state- federal relationship. The 7th Circuit
Court of Appeals exhibits the federal nature of the relationship in Wisconsin v. Environmental
Protection Agency.
Although the general model of sovereignty suggests that different sovereign states
normally occupy different geographic territories, the existence of federations and
confederations shows that overlapping sovereignty is also a common feature of
modern political organization. In this case, we confront one of the more complex
kinds of overlapping sovereignty that exists in the United States today: that
between the States and Indian tribes.171
The federal nature of the tribal rights is demonstrated by and provides for the establishment
of reservations and various usufructuary rights, by treaty, statutory agreement or executive
order in territory that can be far removed from a particular tribe‘s historic territory; a situation
which commonly occurred, particularly during the removal period. These removed tribes
continue to have various rights associated with their use and occupation of their historic
territories in their new territories. On the one hand, the continued use rights are a
demonstration of federal constitutional authority. On the other hand, the establishment of the
rights is predicated on the continuing political relationship the federal government maintains
with the tribes -- otherwise state authority and constitutional provisions such as the equal
protection clause would prevent the federal action.

B.

General Principles of Interpretation

1.

Reserved Rights Doctrine

The Reserved Rights doctrine informs all legal interpretations of treaty texts or federal
statutory agreements.172 The doctrine is an interpretive rule based on the status of the tribes as
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sovereign entities and possessors of territory and rights prior to the assertion of American
sovereignty. ―Indian tribes are unique aggregations possessing attributes of sovereignty over
both their members and their territory‖ and they continue hold their natural rights to
sovereign authority in areas where it has not been relinquished.173 In the oft-cited quotation in
United States v. Winans the Supreme Court stated:
The treaty was not a grant of rights to the Indians, but a grant of rights from them,
a reservation of those not granted. And the form of the instrument and its
language was adapted to that purpose. Reservations were not of particular parcels
of land, and could not be expressed in deeds, as dealings between private
individuals. The reservations were in large areas of territory, and the negotiations
were with the tribe. They reserved rights, however, to every individual Indian, as
though named therein. They imposed a servitude upon every piece of land as
though described therein.174
Under the doctrine, all members of the signatory tribes retain whatever rights they possessed
which are not conveyed or relinquished.175 The rights reserved include all rights associated
with the residual sovereignty of the tribes which is consistent with their dependant status,
such as laws pertaining to local government over tribal members and rights to hunt, fish and
gather as well as access rights to territory to carry out these activities.
The effect of the Reserved Rights doctrine can be overstated. While it is presumes
that the tribe intends to reserve inherent sovereignty to govern their own members, in the
absence of contrary language in the treaty, the courts assume that the United States was
negotiating for the unimpeded settlement and economic exploitation of the area. The scope of
rights obtained by the United States is not limited by the uses it historically intended in the

aboriginally and the United States was the grantee.‖ United State of America v. Michigan, supra note 167 at
254.
173
United States v. Mazurie, 419 U.S. 544 at 557 (1975).
174
Winans, supra note 3 at 381.
175
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waters is of greater force than that which makes for their cession. The Indians had command of the lands and the
waters command of all their beneficial use, whether kept for hunting, ‗and grazing roving herds of stock,‘ or
turned to agriculture and the arts of civilization. Did they give up all this? Did they reduce the area of their
occupation and give up the waters which made it valuable or adequate?‖ Winters v. United States, 207 U.S. 564
at 576 (1908) [Winters]; See also United States v. Wheeler, supra note 6.
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area (e.g. agriculture, mining, cutting timber) but by the assumption that the treaty was a
textual reference extending non-Indian jurisdiction into an area over which it had asserted a
pre-existing claim of imperium. In contrast, the courts require specific intent, explicitly set
forth in the document of by treaty participants, or implicitly from all the surrounding
circumstances, for tribes to reserve various uses. Moreover, these reserved uses have
generally been understood by the courts to be ―traditional‖, thus limiting their range.
Nevertheless, the Reserved Rights doctrine is an important aspect of American Indian
jurisprudence and especially important in hunting, fishing and gathering disputes since
continued access to natural resources for food was usually a primary concern of tribes when
they ceded territory. First, where hunting, fishing and gathering rights are explicitly or
implicitly reserved, any subsequent action purporting to extinguish the rights is narrowly
construed. This narrow construction is consistent with the fiduciary relationship the grantor
tribe continues to have with the United States. Second, activities that are not covered by the
express terms, by implication, or by subsequent federal statute, remain within the
governmental competence and use of the tribe. Included in this is tribal regulation of offreservation activities. Third, the rights reserved by the treaty are not ―frozen‖ in time. The
tribe, like any non-Indian user, can utilize modern harvesting methods and engage in modern
commercial activities involving harvested natural resources. This is consistent with the idea
of the continuing sovereignty of the tribe.
2.

Fiduciary Obligations and the Protective Canons of Statutory and Treaty
Construction

A related interpretive principle is the idea that the federal government has fiduciary
obligations towards the tribes. The trust responsibility is a judicially created legal doctrine
derived from Justice Marshall‘s opinion in Cherokee Nation which incorporated earlier
British and American policy into law. The obligations arise from the ongoing political
106

relationship the United States maintains with the Native Americans. This relationship has
reduced the once independent tribes, who were in some respects a ―dependent and distinct
people, occupying a country claimed by Great Britain, and yet too powerful and brave not to
be dreaded as formidable enemies‖ to a state of dependency.176
In the exercise of the war and treaty powers, the United States overcame the
Indians and took possession of their lands, sometimes by force, leaving them an
uneducated, helpless and dependent people, needing protection against the
selfishness of others and their own improvidence. Of necessity, the United States
assumed the duty of furnishing that protection, and with it the authority to do all
that was required to perform that obligation and to prepare the Indians to take
their place as independent, qualified members of the modern body politic….177
The trust responsibility is also a source of federal authority over the tribes and provides a
standard for judicial evaluation of Congressional and Executive action.178 However, perhaps
reflecting the plenary power of the federal government to deal with Indians as it sees fit, the
obligations required by the court under the general trust relationship are essentially
procedural. Unless the United States assumes or has control or supervision over tribal monies
or properties, no substantive fiduciary standards are required. 179
For the most part, the trust responsibility impacts the area of hunting, fishing and
gathering activities as an interpretive principle when applied by the court to determine the
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existence, content and extent of a claimed right as well as evaluating the character of the
negotiating parties.180 The principle requires the court to assume that the relationship between
the tribe and the United States is one between two governmental entities with asymmetrical
but nevertheless equally subsisting sovereignties. ―Accordingly, it is the intention of the
parties, and not solely that of the superior side, that must control any attempt to interpret the
treaties.‖181 This political relationship is ongoing; and historic representations made by the
Americans as evidenced by the treaty texts, statutory and executive agreements understood in
light of the historic context are thus legally efficacious. Moreover, the court is to assume that
the federal negotiators operated in good faith and did not engage in any subterfuge or legal
legerdemain. Finally, there is the assumption that the United States intends to keep its
agreements. Thus where an action is contrary to a representation by the United States (or
adverse to tribal interests) the court will interpret the action so as to preserve the tribal rights
unless Congress has explicitly stated its intent and it is evident to the court that it considered
the adverse consequences to the tribal interests, which it chose to reconcile with those
opposing interests by curtailing or abrogating the tribal rights.
The examination of legislative intent based on the judiciary‘s understanding of the
federal government‘s fiduciary obligations has had three major effects in hunting, fishing and
gathering cases. First, it has provided extensive room for the judiciary to develop an Indian
jurisprudence as a co-equal branch of the government. This jurisprudence has generally been
protective of federal and tribal interests to the detriment of state interests. Second, it has
prevented the creation of general rules relating to hunting, fishing and gathering rights in
favour of a particularized historical analysis. Third, it has allowed the courts to soften some
of the more egregious adverse impacts that certain federal policies have had on Native
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Americans.
The fiduciary nature of the relationship is most apparent in the ―traditional canons of
construction‖ which that have been developed to interpret treaties, agreements incorporated
into statute and executive agreements. The Supreme Court has generally approached hunting,
fishing, and gathering rights as an outcome of specific set of historical circumstances which
led to the treaty or agreement. In appraising the particular constellation of historical events,
the Court has recognized that the text should be construed in light of the protective
relationship the federal government has toward the tribes and their status as less powerful
partners or unwilling participants to the agreement.182 Resolving disputes about the extent and
content of a particular text in favour of the tribes forces the United States to express itself
more clearly and plainly when it drafts an Indian treaty, thereby ensuring that the agreements
are voluntary because the Indian would have necessarily understood and agreed to the
explicit terms of the agreement. 183 This voluntary aspect of American-Indian relations is
central for the recognition and integration of tribal governments and rights into the American
federation.
The first protective principle articulated by the Court holds that a treaty should be
understood as the tribal signatories would have understood it to determine the extent of rights
that are reserved by the agreement. The Court in Jones v. Meehan set forth some of the
reasons for this rule.
In construing any treaty between the United States and an Indian tribe, it must
always…be borne in mind that the negotiations for the treaty are conducted, on

182

―[The] canons of construction applicable in Indian law are rooted in the unique trust relationship between the
United States and the Indians.‖ Two such canons are directly applicable in this case: first, the States may tax
Indians only when Congress has manifested clearly its consent to such taxation second, statutes are to be
construed liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit….‖Montana.
v. Blackfeet Tribe of Indians, 471 U.S. 759 at 766 (1985); Choatte v. Trapp, 224 U.S. 665 (1912).
183
United State of America v. Michigan, supra note 167 at 249-61.

109

the part of the United States, an enlightened and powerful nation, by
representatives skilled in diplomacy, masters of a written language, understanding
the modes and forms of creating the various technical estates known to their law,
and assisted by their own language; that the Indians, on the other hand, are a
weak and dependent people, who have no written language and are wholly
unfamiliar with all the forms of legal expression, and whose only knowledge of
the terms in which the treaty is framed is that imparted to them by the interpreter
employed by the United States; and that the treaty must therefore be construed,
not according to the technical meaning of its words to learned lawyers, but in the
sense in which they would naturally be understood by the Indians.184
This principle necessarily makes an analysis factually specific and incorporates tribal legal
and cultural concepts into law; since understandings of the tribal participants are imbricated
with their cultural and legal concepts which are then subsumed in text.185 For example, the
Court found in Menominee Tribe of Indians v. United States that the 1854 treaty language
which provided for the Menominee reservation lands ―to be held as Indian lands are held‖
included the right to fish and hunt. The Court observed that the record showed that the lands
chosen as a reservation in the 1854 Wolf River Treaty were ―selected precisely because they
had an abundance of game.‖186 It would ―seem unlikely,‖ continues Justice Douglas for the
Court:
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Jones v. Meehan, 175 U.S. 1 at 10-11 (1899).
For example, the Court in Fishing Vessel states: ―It is true that the words "in common with" may be read
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[T]hat the Menominees would have knowingly relinquished their special fishing
and hunting rights which they enjoyed on their own lands, and have accepted in
exchange other lands with respect to which such rights did not extend.187
Nevertheless, this specificity as to historical and tribal circumstance is overlain by a general
presumption in hunting, fishing and gathering cases. In these situations, it is presumed that
without explicit language, the tribes generally would have understood treaties and agreements
to allow them to hunt, fish, and gather within the reservation without hindrance. In addition,
where a tribe initially secured hunting, fishing and gathering rights outside of a reservation, it
presumes that the tribe would be unlikely to relinquish it unless it was provided some
consideration -- as Justice O‘Connor notes in Mille Lacs when she considers whether the
Chippewa had relinquished their 1837 hunting and fishing rights in the 1855 Treaty.
The journal records no discussion of the 1837 Treaty, of hunting, fishing, and
gathering rights, or of the abrogation of those rights. This silence suggests that the
Chippewa did not understand the proposed Treaty to abrogate their usufructuary
rights as guaranteed by other treaties. It is difficult to believe that in 1855, the
Chippewa would have agreed to relinquish the usufructuary rights they had
fought to preserve in 1837 without at least a passing word about the
relinquishment. 188
The second principle is that doubtful expressions or textual ambiguities in treaty and
statutes are to be resolved in favour of the tribal parties. 189
By a rule of interpretation of agreements and treaties with the Indians,
ambiguities occurring will be resolved from the standpoint of the Indians. And
the rule should certainly be applied to determine between two inferences, one of
which would support the purpose of the agreement and the other impair or defeat
it.190
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Put another way, this canon of construction prescribes that the wording of treaties and
statutes ratifying agreements with the Indians is not to be construed to their prejudice. 191 The
ambiguity may be in the agreement itself, or in various statutory expressions and/or
ratifications of the agreement passed by Congress.192 Ambiguity may be found either in the
text as it is presently analysed or may be evident when the language is considered in light of a
historical reconstruction of the negotiation context. ―[L]anguage that seems clear on its face
to twentieth century readers…[may] have conveyed a different, ambiguous meaning to a
person reading the same words in the early to mid-nineteenth century.‖193 As such these
―instruments [treaties and statutory agreements]...cannot be interpreted in isolation but must
be read in light of the common notions of the day and the assumptions of those who drafted
them.‖194 The historic context involving the ongoing relationship with the particular tribe and
the context of negotiations is also important. Indeed, in treaty disputes such a review may be
more determinative than the plain language of the text. As Justice O‘Connor notes in Mille
Lacs:
[T]o reach our conclusion about the meaning of that language, we examined the
historical record and considered the context of the treaty negotiations to discern
what the parties intended by their choice of words. This review of the history and
the negotiations of the agreements is central to the interpretation of treaties.195
The historical context, however, may not take the content of the agreement or statute beyond
what the meaning of the words can bear. Even though ambiguities are resolved to the benefit
of the Indians, courts cannot ignore plain language when the historical context and a fair
appraisal of the understandings of the parties cannot support a claimed tribal right.196
Third, the rules require that treaties and agreements should be construed liberally in
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favour of the Indians.197
The construction, instead of being strict, is liberal; doubtful expressions, instead
of being resolved in favor of the United States, are to be resolved in favor of a
weak and defenseless people, who are wards of the nation, and dependent wholly
upon its protection and good faith. This rule of construction has been recognized,
without exception, for more than a hundred years….198
The liberal construction rule is applied in two ways. On the one hand, where there is a textual
reference to particular reserved rights, the court should expand the content and extent of the
claimed rights to include implicit activities which would have naturally been associated with
the textual reference. For example, the Supreme Court in a series of cases concerning the
contentious dispute over an anadromous fish in the Pacific Northwest has held that the treaty
language reserving the ―right of taking fish, at all usual and accustomed grounds and
stations…‖ included the right to fish without a license, an access right to cross private lands
to fish and a guaranteed allocation of fish.199 On the other hand, the rule applies where a
treaty or an agreement is silent concerning a particular issue. For example, the Mille Lacs I
Court held that the usufructuary rights reserved by the 1837 Treaty were neither a profit á
prendre nor a license. The rights were not an interest in land so they were not extinguished by
the subsequent 1855 treaty or the issuance of a fee simple patent; despite the Chippewa‘s
understanding that land would be taken up for settlement which would eventually prevent
certain uses.200 In many instances, textual silence relates to the purported extinguishment or
abrogation of treaty rights. In such cases, the Court has required that a treaty rights may not
be extinguished by implication; there must be either an explicit statement that a treaty right
has been extinguished or ―clear evidence that Congress actually considered the conflict
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between its intended action on the one hand and Indian treaty rights on the other, and chose to
resolve that conflict by abrogating the treaty.‖201
The Court has limited the reach of the liberal construction rule to a certain extent.
Even with the strong presumption of liberality in construing a treaty or agreement, the court
cannot rewrite the treaty by ignoring a reasonable interpretation that is consistent with tribal
understandings and the federal government‘s general trust obligation. The Court states in
United States v. Choctow Nation:
It is said in the present case that the interpretation of the treaty in accordance with
the views of the United States would put the Government in the attitude of having
acquired lands from the Indians at a price far below their real value. Even if this
were true it would not authorize the court in determining the legal rights of the
parties to proceed otherwise than according to the established principles of
interpretation, and out of a supposed wrong to one party evolve a construction not
consistent with the clear import of the words of the treaty. But if the words used
in the treaty of 1866, reasonably interpreted, import beyond question to the
United States free from any trust, then the court cannot amend the treaty or refuse
to carry out the intent of the parties, as gathered from the words used, merely
because one party to it held the relation of an inferior and was politically
dependent upon the other, or because in the judgment of the court the Indians
may have been overreached.202
Nevertheless, such an exception provides more of a justification for governmental action
rather than an analytical standard. The other way in which the reach of a treaty or agreement
is restricted involves an offsetting presumption in favour of some other interest. In Montana
v. The United States, the Crow Tribe, relying on its inherent authority over reservation lands
and its purported ownership of the bed of the Big Horn River based on two treaties, sought to
prohibit all hunting and fishing by non-members on non-Indian property within reservation
boundaries. The ability of the tribe to regulate non-members was dependant upon its
ownership of the riverbed. The treaty outlined the territory of the reservation but was silent as
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to the ownership of the riverbed. The Court, by Justice Stewart ruled that an opposite
presumption provides title to Montana in spite of the admonition to liberally construe treaties
and interpret them consistently with tribal understandings.
But because control over the property underlying navigable waters is so strongly
identified with the sovereign power of government, it will not be held that the
United States has conveyed such land except because of ―some international duty
or public exigency.‖ A court deciding a question of title to the bed of a navigable
water must, therefore, begin with a strong presumption against conveyance by the
United States, and must not infer such a conveyance unless the intention was
definitely declared or otherwise made very plain….203
3.

Specific Interpretive Assumptions in Hunting, Fishing and Gathering Rights
cases

In hunting, fishing and gathering rights cases, the courts have applied additional interpretive
principles and assumptions. First, where there are aboriginal and treaty rights, the courts
assume that the rights will be subject to some governmental regulation. Second, that without
a treaty which designates new territory, all hunting, fishing and gathering activity is restricted
to a particular area of land over which the tribe held aboriginal title or to the area over which
it exercised historic usage which could be characterized as an aboriginal right. Third, that the
area where the rights are exercised can be reduced by subsequent federal activity such as
issuing patents or land or flooding lands for irrigation and flood control purposes. Fourth, the
reserved natural resources are not exclusively for Indian harvest. Finally, the courts assume
that the content of the reserved usage is in some sense related to historic traditional activities.
C.

Territory Where Rights Are Exercised

The territory over which off-reservation rights can be exercised is dependant upon the
territorial extent of a tribes‘ original Indian title or on the areas described by treaty or
legislation. It does not include the territory, whether privately owned, allotted or tribal that is
located within ―Indian Country‖ as defined by 18 U.S.C.A 1151. The territory reserved by
treaty or legislation may be either territory over which the tribe held original Indian title that
was subsequently ceded to the United States, or land that has been set aside out of the public
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domain by the federal government. The diminishment of the extent of territory over which
usufructuary rights may be exercised is separate from the extinguishment of the rights.
1.

Aboriginal Title

Off-reservation hunting, fishing and gathering rights may be exercised over those areas where
a tribe holds un-extinguished aboriginal title. Aboriginal title is the territory that a tribe
historically occupied, used, and possessed. It is not defined with reference to common law
concepts of property ownership, but according to the usages and practices to which the
territory was put by the Native Americans. These include use and occupation in an
―accustomed Indian manner for fishing, hunting, berrying, maintaining permanent or seasonal
villages and other structures, [and] burying the dead.‖204 The historic uses remain important
in determining the content of rights reserved.205 Whether the particular tribe holds aboriginal
title is a question of fact where the court makes a determination that the tribe claiming such
title exclusively occupied the territory at issue.206
There has been little litigation concerning the hunting, fishing and gathering rights on
territory over which the tribe holds aboriginal title as most Indian title in the United States
has been extinguished.207 Extinguishment of aboriginal title also extinguishes hunting, fishing
and gathering rights based on that title.208 However, the issue of what territory was occupied
and used for off-reservation resource harvesting can be important where fishing rights have
been impliedly reserved by treaty. Unless the treaty or reservation included language
specifically reserving the area where fishing rights can be exercised, the extent and content of
the reserved rights depends upon a finding of aboriginal use and possession over the fishing
204
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areas.209
2.

Ceded Territory or Territory Set Aside for Tribes for Tribal Use Outside of
Reservation Boundaries

Aboriginal title creates a legally enforceable property right against anyone but Congress. 210
The federal government can extinguish aboriginal title either by purchase or simply by taking
the territory -- an action that the Court has stated will not be ―lightly implied.‖211 Coupled
with the power to extinguish aboriginal title is the power to determine which tribes holds
aboriginal title and the extent of the territory over which the tribe holds aboriginal title.212
The boundary lines drawn by the respective parties in the process of negotiating treaties are
the areas where off-reservation hunting, fishing and gathering rights are exercised today.
These boundaries may or may not be identical to the original territory the tribe possessed
prior to the agreement.213
The delineation and cession of territory in which aboriginal title is held by the
signatory tribe by way of a treaty transforms the reserved aboriginal rights and Indian title
reserved into constitutionally protected rights; at the same time the signatory tribe‘s collective
existence and inherent residual sovereignty within the American federal system are
entrenched. As Justice Marshall noted in Worcester: ―The acceptance of these cessions is an
acknowledgment of the right of the Cherokees to make or withhold them.‖214 The aboriginal
rights are not limited to the reservation but can extend throughout the ceded territory where
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they have been explicitly or impliedly reserved.215 The result is that unlike possession based
on aboriginal title, the territories and use rights reserved by treaty or statutory agreement may
not be taken or encumbered without payment of compensation and interest.216 Moreover the
rights can only be extinguished by a clear and plain Congressional statement or action. They
also ―encumber‖ the land regardless of whether or not a subsequent federal transfer to the
state or a private individual includes a mention of them in the instrument of transfer. The
tribes have the corresponding ability to bring suit to protect their resource use from state
regulation as well as the competency to regulate off-reservation resource use. 217
The rights reserved however are subject to extinguishment or diminishment by
subsequent federal action. First, territorial diminishment can occur because tribal members
may have no access to particular parcels of land to exercise the reserved right. The lack of
access can arise from the bifurcation of usufructuary rights: the right to ―take‖ game and fish
(―owned‖ or held by the state in trust for the public) and a right of access to land to exercise
the right. For example, the 1837 Treaty with the Chippewa does not include a right of access
for the exercise of the reserved usufructuary rights. The starting point for determining the
extent of the access in such a circumstance is the law regarding the right of access to public
and private lands at the time the treaty was signed and the historic understanding of the
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parties.218 Where a right of access is not reserved, the use right is limited to those lands to
which a tribal member would otherwise have access to as a member of the general public, i.e.
―public lands.‖219 Yet the right itself is not extinguished on territory which the tribal member
cannot access (such as school lands) or by the issuance of a federal patent to a private party.
―In this sense privately owned lands [to which tribal members have no access] do not include
public lands formerly in private ownership or private lands open to public hunting, fishing
and gathering.‖220
Second, the territory can be diminished by settlement or restricted to certain territory
by the treaty terms. In such a circumstance, the treaty language anticipates a gradual
reduction in the territory to which the usufructuary right attaches as it is ―occupied‖ or used
by non-Indians, i.e. settled and developed. The extent of the diminishment does not
necessarily depend on the issuance of a federal patent, (although in specific circumstances
this could be determinative) but is rather the result of various state, federal and private
entities or individuals ―occupying‖ the land in a legal sense. This occupation extinguishes the
underlying aboriginal rights reserved by the treaty. For example, in Idaho v. Cutler two
members of the Shoshone-Bannock Tribe killed two elk outside of their reservation. Issued a
citation by the State of Idaho, they claimed they possessed off-reservation rights to hunt
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under Article 4 of the 1868 Fort Bridger Treaty which stated that the tribes had ―the right to
hunt on the unoccupied lands of the United States so long as game may be found thereon, and
so long as peace subsists among the whites and Indians on the borders of the hunting
districts.‖221 The land on which the elk were taken was open range land managed as a wildlife
area. The Court found that the state managed wildlife area was ―occupied‖ for purposes of the
treaty because ―the signatory Indians' understanding would not necessarily require actual
physical presence or use to change land from an "unoccupied" to an occupied status.‖222 It
found that Idaho had maintained fencing and other indicia of occupancy such as ―signs,
buildings, machinery, water projects, cattle guards, roads and campgrounds.‖223 Thus even
though the state allowed hunting on the land, which was open rangeland apart from
settlements, the off-reservation rights were extinguished.224
Third, the territory over which the rights may be exercised may be diminished through
the extinguishment of the right by a subsequent federal statute inconsistent with their
continued existence. In United States v. Peterson, the district court held that the establishment
of Glacier National Park by Congress abrogated whatever hunting right the Blackfeet Tribe
retained in the ceded lands within the boundaries of the park.225 The Court held that the
Blackfeet retained hunting rights in 1896 Agreement, ceding some of their reservation lands
which eventually became part of the national park. However, the statute creating the park
revoked their right to hunt in the park even though tribal members continued to have the right
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of entry.226

D.

Who May Exercise Hunting, Fishing and Gathering Rights

In American law there is no single definition of what constitutes the ethnological and political
terms ―Indian‖ or ―Indian tribe.‖227 Nevertheless, as the agreements which provide for offreservation to hunt, fish, and gather are essentially contracts between two sovereign nations,
only members of the signatory tribes (as legal-political entities) may exercise the rights.228
Congress may further sub-divide the political legal entity of the tribe into smaller bands for
purposes of negotiation and agreement, but these smaller units, while ethnologically part of a
larger tribe, are considered separate ―tribes‖ for the purpose of holding the particular treaty
rights.229 The rights are heritable but may not be transferred or alienated. A tribe itself must
continue to exist and be recognized as existing by the federal government in order for the
rights to continue.230 A non-treaty tribe that later affiliates with a treaty tribe may share its
treaty rights if the tribes merge or consolidate in a manner sufficient to combine their tribal or
political structures.231 However, unless the agreement provides for an expansion of the scope
of the rights, such a merger establishes no independent rights.232
The courts have consistently held that one aspect of the retained inherent sovereignty
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held by a tribe is the power to determine its own membership.233 Included in this authority is
the power to provide for ethnically non-Indian individuals to share in the citizenship rights
and common property of the tribe. At the same time, Congress may supersede a tribal
determination of who is a tribal member in a particular instance. Given the strong state
interest in regulating natural resources, it is unlikely that an individual with no Indian blood
but who has been acknowledged as a tribal member would be afforded immunity from state
law.234 Such tribal authority to create immunity from state law for individuals would be
inconsistent with the tribes‘ status within the American federation;235 and it would be not be
necessary to protect tribal government or control the internal relations of the tribe.236

E.

Determining the Content and the Scope of Hunting, Fishing and Gathering
Rights

As discussed above, original Indian title encompasses the totality of uses to which a territory
can be put. This full beneficial interest in the territory has been characterized at various times
by the Supreme Court as rights of ―complete ownership‖237 or ―as sacred and securely
safeguarded as is fee simple absolute title.‖ 238 It provides the possessing tribe the ―full use
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and enjoyment of the surface and mineral estate, and the fruits of the land, such as timber
resources.‖239
The totality of hunting, fishing and gathering rights which can accompany a
usufructuary reservation are similarly broad. While the modern day exercise of the rights
must be related to historic uses at the time of the treaty, the intensity of particular resource
harvesting and the methods used do evolve. The Mille Lacs II Court noted:
In 1837 the Chippewa used all of their surrounding natural resources to survive.
They understood the phrase "hunting, fishing and gathering the wild rice" used in
the 1837 treaty to mean "living off the land." They understood that the
government wanted to harvest the pine timber, and they gave up any right to
harvest that resource, but they did not understand the treaty to impose any other
limits on the types of resources that they could harvest. They also did not
understand that there were any restrictions on the time, place, or manner of the
exercise of the privilege.....The evidence showed that the parties intended to
permit continued use of the privilege for commercial purposes.....The privilege
granted in 1837 was not limited to use of any particular techniques, methods,
devices, or gear. The Chippewa incorporated rifles and other Euro-American
technology into their hunting, fishing, and gathering before the 1837 treaty and
continued to use new technology after the treaty. Neither the treaty journal nor the
language in the treaty indicates that the Band should be confined to techniques,
methods, devices, and gear existing in 1837.240
Moreover, unless limited by the agreement, the right is not limited to the harvesting of
particular species.241
In determining the content and scope of a treaty or agreement, the court may not
incorporate into its analysis considerations concerning the impact the exercise of the reserved
rights may have on third parties. The court is:
[N]ot at liberty to dispense with any of the conditions or requirements of the
treaty, or to take away any qualification or integral part of any stipulation, upon
any notion of equity or general convenience, or substantial justice.242
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While the content and scope of the reserved rights can be broad where they are reserved by
treaty or agreement, the reserved content and scope depends on the three general
considerations: 1) the wording of the particular instrument which reserved the rights; 2) the
cultural, social and economic practices of the tribe at the time the treaty was signed; and 3)
the understanding and intent of the parties as determined by a judicial evaluation of the
historical context and the context of the treaty negotiation process in light of the protective
canons of construction.
The text of the treaty or agreement remains the starting point for an analysis
concerning the reservation and scope of off-reservation hunting, fishing and gathering rights.
This approach is not as narrow as it appears at first glance because as mentioned above the
text is not solely determinative of the content of the agreement even where it is textually
unambiguous. The courts must ―look beyond the written words to the history of the treaty, the
negotiations, and the practical construction adopted by the parties.‖243 Paradoxically, while
the textual basis of the reserved rights need not be on the face of the document, the courts
have nevertheless required that there be a textual basis for the rights reserved.244 Moreover,
the entire panoply of rights reserved by an agreement cannot arise by implication unless an
access right to hunt, fishing and gather, either directly or by implication, is reserved. For
example, the Mille Lacs I Court held where an access right is not granted to the Chippewa,
the rights to hunt, fish, and gather are limited to the area to which the tribal members would
have access. Thus, the language used limits the content or scope of the judicial exegesis
because the reserved rights ―should be construed in accordance with the tenor of the treaty‖
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or the agreement.245
Where there is a textual basis for the reserved rights, the text must be read with the
awareness that non-Indian American draftsmen wrote the language memorializing the
agreement. Language is strictly construed against the drafter and any diminishment of tribal
rights in favour of the United States must be explicit. Thus while the text provides only one
part of the agreement from the Native American point of view, the text is the most probative
evidence of Congressional intent from the perspective of the United States. Indian
understandings and intentions memorialized in the agreement must purport with the language
used, but the understanding and intentions of American negotiators regarding the
extinguishment of rights previously reserved in other treaties or agreements, must be on the
face of the document.
Since the protective canons of treaty and statutory construction emphasize tribal
understandings, the court will consider the actual practices of the signatory tribe to determine
the tribal understandings of content and scope of the agreement. In these situations the court
will examine the tribe‘s historic cultural, social, and economic practices for evidence of what
the tribal negotiators were intending to reserve. Where the tribe engaged in the claimed
activities or where the activity played a highly significant role in the lives of the claimant
tribe, the activity will be reserved in the absence of limiting textual language.246 If the tribe
did not engage in the claimed activities at the time of the treaty, it is presumed that the
activity was not reserved. As the LCO IX Court stated when discussing the existence of a
reserved right to harvest timber commercially under the 1837 Treaty:
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In order for the right to exist in the first instance, it must be shown that the
Indians were in fact using the resource, i.e., that they exercised this right,
subsumed within their larger, aboriginal right to their land and water.247
Thus the predicate for a finding that the tribe has reserved various usufructuary rights is a
proffering of historical, anthropological, and archaeological evidence which documents that
at the time the treaty was signed, the signatory tribes engaged in the claimed activities; or
alternatively engaged in historic activities which are retrospectively related to present day
activities.248
The determination of the right is also related to tribal understandings of the agreement
as determined by the court in light of the protective canons.249 A judicial determination of
these understandings is derived from an investigation of the practices of the signatory tribes
as well as the historic context ―including the history of the treaty, the negotiations, and the
practical construction adopted by the parties.‖250 Unless the negotiation occurred after a war,
the tribes, as owners of unencumbered aboriginal title or rights reserved under a prior treaty
or agreement, would not be expected to enter into an agreement without some offsetting
consideration. As noted by the Winans Court, where the text suggests a reserved right, a
judicial or political determination that the Indians acquired no rights under the agreement
would certainly be ―an impotent outcome to negotiations and a convention, which seemed to
promise more and give the word of the Nation for more.‖251 Thus, where the negotiating
context exhibited a concern for the continued used of the ceded territory, particularly as it
relates to subsistence hunting, fishing and gathering activities, the content and scope of the
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rights will be extended to those activities.252

F.

Regulation and Limitations of the Right

1.

Cultural Limitations, Traditional Uses and the Moderate Living Doctrine

The process of determining Indian understandings of an agreement from an historic review of
the cultural, social and economic practices at the time of the treaty can circumscribe the
claimed rights because the courts have limited the rights reserved to those activities which are
found to be ―traditional.‖ In determining the parties‘ understanding of the agreement, the
courts have constructed a version of tribal intentions within the negotiating process that
equates tribal intent and tribal understanding with a judicial understanding of tribal culture at
the time the treaty was signed. These court-constructed indigenous understandings are
relatively unsophisticated and are seemingly immutable in content, place, and time while
being shared across all Indian cultures. Apparently, tribes only negotiate to reserve specific
traditional cultural practices and cannot reserve even reasonably anticipated prospective uses.
Where the issue is commercial exploitation, be it hunting, fishing or logging, this legally
constructed intent and understandings of all tribal negotiators are deemed to be the same
regardless of the historic context or the terms of the agreement -- the tribes only wish to hunt,
fish and gather like they have always done.
The LCO IX Court sought to determine whether Article 5 of the 1837 Treaty reserved
commercial logging rights. The Court began its inquiry into the nature and scope of the rights
included within the treaty text by examining what ―practices and customs‖ of the Indians
were at the time the treaty was negotiated.253
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Ascertaining what the Chippewa were actually doing at the time of the treaties is
a prerequisite to determining what they would have understood they were
reserving.254
An evaluation of the practices of the Chippewa at the time led to a conclusion that logging
was not within the circle of activities in which the Chippewa engaged when they entered into
the agreement because:
This is not what the Chippewa harvesters were interested in exploiting at treaty
time. They were seeking particular trees for their unique characteristics, for
example, the gum of the balsam or the roots of the jack pine. They did not harvest
trees for use as logs or for saw boards.255
The Chippewa could not, therefore, have intended to retain the commercial logging rights on
the ceded territory.
Logging large areas of trees would have had no purpose for the Chippewa: their
mobile hunting and gathering life-style gave them no reason to build log homes
or barns or to clear the land. To the contrary, they depended heavily on retaining
many different species of trees and other forms of plant life from which they
derived many specialized products and which served as habitat for the animals
they hunted.256
The judicial construct does not entirely comprehend historic Native American
―traditional‖ activities and ―traditional‖ trade in a historically inaccurate manner.257 The case
law suggests that the concept of ―traditional‖ refers to the type of cultural practices and
economic activity commonly thought to historically exist. It includes market based trading
and commercial activities, provided such activities do not lead to the amassing of wealth.
However, the underlying natural resource may not be ―destroyed‖ or radically transformed
through the use or harvest. The construct also means that tribes could not have reserved a
wide range of usufructuary uses, or new uses that which might arise because of increased
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knowledge or new markets. In a sense, the tribe only reserves the specific use (including the
specific object of that use such as subsistence) as it relates to a specific natural resource, and
not the natural resource itself.
Another aspect of the court-defined traditional assumption is found in the
determination that usufructuary rights are normally subject to an internal cultural limitation
and that maintaining this cultural limitation was the intention of tribal negotiators when the
rights were reserved. Usufructuary resource use is limited to what the Supreme Court has
called a ―moderate living‖ standard.258 Regarding the amount of fish allocated under the 1855
Stevens Treaty Justice Stevens wrote:
[T]he central principle here must be that Indian treaty rights to a natural resource
that once was thoroughly and exclusively exploited by the Indians secures so
much as, but no more than, is necessary to provide the Indians with a livelihood -that is to say, a moderate living.259
This culturally circumscribed level of exploitation limits resource exploitation to subsistence
levels and effectively precludes any resource exploitation for commercial purposes beyond
the level needed to generate enough income to provide for necessary products that could
otherwise not be obtained from the territory.260
The issue of off-reservation usufructuary rights for uses other than subsistence
purposes does not seem to have appeared prior to the second half of the 20th century. Indians
hunted, fished, and gathered for food. The courts did not distinguish between subsistence uses
and commercial harvesting, probably assuming that such hunting, fishing, and gathering
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activities would be for subsistence purposes only.261 Where the rights had not been
extinguished, the state could restrict the use rights, provided it did so in manner that did not
discriminate against the tribes or effectively prevent the exercise of the rights and was for a
legitimate state purpose. The non-discriminatory and conservation element was evident in the
1942 case Tulee v. Washington where the U.S. Supreme Court noted:
[W]hile the treaty [of 1855 with the Yakimas and other Indians] leaves the state
the power to impose on Indians equally with others such restrictions of a purely
regulatory nature concerning the time and manner of fishing outside the
reservation as are necessary for the conservation of fish, it forecloses…a fee of
the kind in question here.262
The issue only became manifest where the courts had allocated the tribes a certain percentage
of the harvest and the resource was not sufficient to meet Indian and non-Indian demand.263
The confrontation between Washington and the tribal signatories to various treaties signed in
the Oregon territory in 1854 and 1855 became the focal point of this off-reservation
jurisprudence. In Fishing Vessel the tribes had argued that they could take as many fish from
the anadromous fish runs as they chose. The Court did not agree. It held that such an
interpretation undermined the shared understandings that were basic to the treaty negotiation
process.
Nontreaty fishermen may not rely on property law concepts, devices such as the
fish wheel, license fees, or general regulations to deprive the Indians of a fair
share of the relevant runs of anadromous fish in the case area. Nor may treaty
fishermen rely on their exclusive right of access to the reservations to destroy the
rights of other ―citizens of the Territory.‖ Both sides have a right, secured by
treaty, to take a fair share of the available fish. That, we think, is what the parties
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to the treaty intended when they secured to the Indians the right of taking fish in
common with other citizens. 264
The sharing of the fishery led the Court to approve the District Court‘s decision to allocate
the fishery 50/50 between Indian and non-Indian users. However, this equal split was a
―maximum but not a minimum allocation.‖265 Following the reasoning of the lower court,
Justice Stevens noted that the central principle which governs treaty disputes over natural
resources is that the treaty ―secures so much as, but no more than, is necessary to provide the
Indians with a livelihood -- that is to say, a moderate living.‖266 This measure enables the
allocation given to the Indians to be adjusted downward. If, for example the tribe abandons
the activity or ―dwindles to just a few members‖ a large allotment, though allowed by the
treaty, would not be required. Thus the doctrine allows for the reduction in a treaty
guaranteed allocation should the tribes needs be satisfied by a lesser amount of harvest.
The Court did not elaborate upon what precisely constitutes a ―moderate livelihood‖
and the concept remains tied to issues of allocation. The LCO V Court took the position that
the standard could be quantified. It found that even if the Chippewa harvested all the
available treaty resources from the ceded territory they would not achieve a ―moderate‖
standard of income.267 The District Court in United States v. Washington however, found that
the term is ―not a term of art used by economists‖ and refused to apply an income standard to
the doctrine stating it was a flawed ―single-indicator analysis.‖268 Rather it noted that the
tribes ―lag significantly behind other residents of the State of Washington in their overall
standard of living.‖269 It refused to apply the doctrine to reduce the tribe‘s share of
harvestable fish. This approach is different again from that taken by the Mille Lacs IV Court.
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The Mille Lacs IV Court approached this issue with the purposes of the treaty and the intent
of the parties in mind.
[I]f an allocation of a resource must be made, such allocation should be quantified
to fulfill the purposes of the treaty, while at the same time recognizing the rights
of non-Indian harvesters to a resource. Thus, the threshold issue is not whether
the Bands have achieved a moderate standard of living, but what was the purpose
and intent of the treaty, and what amount of resources are needed to fulfill such
purpose and intent. Where it is determined that the resource cannot meet both the
needs of the Indians and the Bands, an allocation should be made.270
Despite this uncertain application, the doctrine has developed into a somewhat
reasonable (and not necessarily ―unhistorical,‖ due to its being based on aboriginal oral
tradition and archaeological evidence) method by which the intent and purposes of the treaty
and the allocation of scarce resources can be achieved. As noted by Wood, the doctrine
seemingly effectuates a central purpose of many treaties, which was to assure a ―viable
separatism,‖ between the Indians and non-Indian society.271 Nevertheless, it remains a
limiting and elusive concept perched uneasily on historical exegesis, modern resource
constraints and political expediency in U.S. case law. It originated as a limiting factor in
order to reduce the tribal take of anadromous fish in the American Pacific Northwest and can
be used to circumvent treaty guaranteed resource use. It explicitly limits tribal resource
harvesting to a historically static non-economic standard and implicitly incorporates this
economic standard into a cultural paradigm which ties the idea of moderate living standard to
Indian traditions against over-exploitation and over-harvest of resources.
2.

State Jurisdiction over Natural Resource Use and Exercise of Right

Rather than being presumptively pre-empted by federal power (as the courts have held
regarding activities within the reservation) the state has limited regulatory authority over
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federally guaranteed rights exercised outside of the reservation. State regulatory authority is
either exercised directly on tribal harvesters or indirectly through management plans to which
the state is a party or an observer. Provided state regulation does not discriminate, federal
authority only provides immunity from state law insofar as the off-reservation activities are
coincident with otherwise valid state regulation.
The state‘s continued ability to regulate in the off-reservation context is the result of a
different pre-emption approach used in Indian cases, coupled with the historic connection
between wildlife management and state sovereignty. Pre-emption analysis in Indian cases has
rested on three factors not important in non-Indian pre-emption cases: the context of federal
policy and fiduciary considerations (relatively ambiguous factors which the Court has been
reluctant to apply in non-Native American cases), the impact the state regulation has on the
residual sovereignty of the tribes, and an explicit acknowledgement that the state has varying
degrees of regulatory interest based on the type of activity and whether an activity occurs on
or off the reservation.272 In the weighing of the particular federal, state and tribal interests, the
broad construction of federal authority in Indian affairs is somewhat counterbalanced by
more broadly construed notion of state authority than would otherwise be found in the more
precise statutory construction approaches used elsewhere in pre-emption analysis.273
The general acknowledgement of a state interest in Indian pre-emption analysis makes
the judicial recognition of state regulatory authority less dependant upon the content and
scope of the particular agreement reserving the rights. As the Court noted in Puyallup I:
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The measure of the legal propriety of [regulations that are to be measured by the
conservation necessity standard] is…distinct from the federal constitutional
standard concerning the scope of the police power of a State.274
To be sure, state regulatory authority is curtailed by the objectives of the treaty participants
(e.g. to maintain the ability to live off the ceded territory in exchange for the cession) and the
precise content of the standards is dependant upon the specific environmental, territorial, and
regulatory context. Nevertheless the emphasis is not whether the state has a right to regulate
granted it by the historic agreement. Absent strong historic evidence or textual support
supporting complete pre-emption, the right of the state to regulate and the general extent of
state regulation is recognized and understood to apply in all present day circumstances -- an
assumption grounded in state sovereignty and the idea that American negotiators would not
have intended to concede the tribal parties exclusive privileges of occupancy in land that was
ultimately to be settled or exploited by non-Indians.275
Despite the general presumption that the state does have some regulatory authority,
the limitations on that authority are significant. First, the substance of state regulation can
only relate to health, safety, and conservation issues. Where the use rights have been
extended to include privately-held lands, this regulatory authority may not be invoked to limit
the time, place, and manner of the treaty rights in order to ameliorate an inequitable impact a
treaty use may have on a third party.276 Second, the effect or manner of the state regulations
must neither discriminate against Native Americans exercising their off-reservation rights nor
favour non-Indian harvesters.277 A general fee levied equally against Indians and non-Indians
which is a charge against an Indian exercising treaty or agreement guaranteed wildlife
harvesting is a per se discriminatory state regulation, regardless of whether members of the
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public must pay the same fee. Finally, the state generally may not impose its own regulations
where a tribe has shown that its tribal regulations are adequate to protect the state health,
safety, and conservation objectives.278 As the Reserved Rights doctrine presumes that the
tribe has reserved regulatory authority over its own members, the displacement of state
authority has been relatively uncontroversial. However, the administrative capacity of the
particular tribe to enforce its regulations as well as the competence of tribal wildlife
regulatory authorities to establish appropriate harvest levels has been hotly disputed.
The legal standards used to evaluate state regulation are relatively clear. The state can
regulate in the interest of conservation as long as ―the regulation meets the appropriate
standard and does not discriminate against the Indians.‖279In order for the standard to be
―appropriate,‖ the state has the burden of showing that a regulation is necessary and
reasonable, and its application to the off-reservation harvest is necessary in order for it to
reach its reasonable conservation objectives. In this context, a ―necessary and reasonable‖
regulation is ―necessary‖ when required for the perpetuation of a species, including a
reasonable margin of safety against extinction of game within a certain territory, and is
―reasonable‖ if it is appropriate to its conservation purpose.280 Under this ―conservation
necessity test‖ equal regulatory treatment (e.g. restricting all gill nets in the fishery) of
Indians and non-Indians is generally not permissible because equal treatment will
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disproportionately burden the smaller off-reservation Indian harvest.281
The regulation of public health and safety relating to the usufructuary harvest likewise
may be done only if the regulations do not discriminate against the Indians and are
―reasonably necessary to prevent or ameliorate a substantial risk to the public health or
safety.‖282 In order to determinate whether the standards are ―reasonable and necessary‖, the
state regulation must meet a three part test. First, the state must show it needs to regulate a
particular resource because there is a public health or safety need involving the resource.
―This requires a showing by the state that a substantial detriment or hazard to public health or
safety exists or is imminent.‖283 Second, the state must demonstrate that the proposed
regulation is necessary to prevent or improve a public health or safety hazard.284 Third, in
order for the proposed regulation to be applied off-reservation rights, the state must show that
it is necessary to effectuate the particular health or safety interest.285 Finally, ―the State must
show that its regulation is the least restrictive alternative available to accomplish its health
and safety purposes.‖286

G.

Extinguishment

1.

Aboriginal Title

It is in the extinguishment of aboriginal title that the colonialist impetus behind indigenous
law is most evident. Despite the moral and legal obligation to protect Indian lands, natural
resources and tribal governments, the relatively low legal threshold by which aboriginal title
may be extinguished is perhaps the most egregious example of the use of law to advance the
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interests of the European settlers and undermine the continued existence of the tribes.287 As
hunting, fishing, and gathering rights are parasitic on possession of the underlying aboriginal
title, extinguishment terminates corresponding use and occupancy rights, including fishing
rights, unless those rights are reserved in a treaty, statute or executive order.288
Extinguishment may be accomplished either directly or by various Congressional actions
implying an intention to extinguish aboriginal title.289 The United States Congress can
―extinguish aboriginal title at any time and by any means.‖ Extinguishment may be explicit
or implicit but must involve in some sense an exercise of governmental authority adverse to
the tribal right of occupancy.290 The possessing tribe has no right of compensation for the
taking of the aboriginal title.291 The manner, method, and time of such extinguishment raise
political, non-justiciable, issues.292
2.

Treaty rights or Statutory Agreements

As the LCO I Court observed ―aboriginal rights of use enjoy a different legal status than a
treaty-recognized rights of use‖ because of the standard necessary to extinguish treaty rights.
These rights may only be relinquished by the Indians in a clear and unambiguous manner. At
the same time, Congress retains the broad right and ultimately the unilateral power, to
abrogate Indian treaties and extinguish Indian rights. However, the courts have held that
rights reserved by treaty or statutory agreement may only be extinguished by an unambiguous
or clear and plain Congressional action evidencing an intention to extinguish the reserved
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rights.293 Without this explicit statutory language, the courts have been extremely reluctant to
find congressional abrogation of treaty rights;294 because such explicit acknowledgement of
intent is considered to be ―clear evidence‖ that Congress ―actually considered the conflict
between its intended action on the one hand and Indian treaty rights on the other, and chose to
resolve that conflict by abrogating the treaty.‖295 Should the right be relinquished by a
signatory tribe by way of a superseding treaty or agreement, the courts similarly require
express language to that effect in the document.296
The clear and plain standard is not a per se rule which invalidates any Congressional
action unless it explicitly abrogates or extinguishes reserved rights. The particular evidence
of what constitutes ―clear and plain‖ intent varies on the wording used, the historical
circumstances, the legislative history and policy objectives and the conduct of the parties.297
The Dion Court outlined some of the circumstances where sufficient intent can be found to
extinguish reserved rights. It noted that the Court found sufficient intention where Congress
had made an ―express declaration‖ of its intent to abrogate treaty rights or where a statute's
―legislative history‖ and ―surrounding circumstances‖ as well as ―the face of the Act‖
indicated sufficient intention.298 Nevertheless where express language is absent, the court will
construe the particular circumstances surrounding the purported extinguishment in light of
the protective canons of interpretation. Where ambiguity or uncertainty exists in the
legislation, either because of contemporaneous actions or statements of federal officials
towards the affected or similarly situated tribes, or where the historic context suggests
different tribal understandings regarding the purported action which are inconsistent with the
claimed extinguishment, it is unlikely that the courts will find the right extinguished.
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The leading case regarding the extinguishment of hunting, fishing and gathering rights
under a treaty is Menominee Tribe of Indians v. United States.299 In Menominee the tribe
argued that the Menominee Termination Act of 1954 which provided for the termination of
federal supervision over the property and members of the tribe did not extinguish their
hunting, fishing and gathering rights within their former reservation established by the 1854
Treaty.300 The Court held that the hunting, fishing, and gathering rights within the reservation
had not been extinguished. Justice Douglas writing for the Court observed that the 1954
Termination Act was enacted only two months after a statute (Public Law 280) which granted
Wisconsin jurisdiction ―over offenses committed by or against Indians‖ on the reservation. 301
This bill, he observed ―came out of the same committees‖ in the Senate and House as the
Termination Act.302 Douglas noted that Public Law 280 stated:
Nothing in this section…shall deprive any Indian or any Indian tribe, band, or
community of any right, privilege, or immunity afforded under Federal treaty,
agreement, or statute with respect to hunting, trapping, or fishing or the control,
licensing, or regulation thereof.303
Reading the two statutes together, Douglas held that while the Termination Act ended the
relationship that the Menominee had with the federal government, Public Law 280
specifically contemplated continued hunting, fishing and gathering by the Menominee. From
this perspective the Termination Act cannot be seen as a ―backhanded way of abrogating the
hunting and fishing rights of these Indians.‖ ―While the power to abrogate those rights
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exists,‖ wrote Douglas, ―the intention to abrogate or modify a treaty is not to be lightly
imputed to the Congress.‖ 304
.
The relatively clear standard established by the Menominee Court was extended in
Mille Lacs, which rejected the use of the Equal Footing doctrine to extinguish treaty rights.
Beside finding that Congress had not exhibited the requisite clear and express intention to
revoke the rights guaranteed under the 1837 and 1842 treaties, the Mille Lacs Court
eliminated the possibility that usufructuary rights could be revoked by implication under the
Equal Footing doctrine. The Equal Footing doctrine as understood in Ward v. Race Horse
held that treaty rights (or treaty ―privileges‖) which are ―temporary and precarious‖ will be
necessarily extinguished upon statehood.305 The bare reservation of Indian rights and the
concomitant limitation of state regulatory authority are, without explicit mention in the
statehood act, simply inconsistent with state sovereignty. More permanent treaty rights, that
is, those rights that are ―perpetual‖ on the face of the treaty, survive statehood and can only
be extinguished by an explicit act of Congress.306 As mentioned above, Justice O‘Connor
noted that the distinction between ―temporary and precarious‖ treaty rights and those rights
which are ―of such a nature as to imply their perpetuity‖ was simply too broad because ―any
right created by operation of federal law could be described as ―temporary and precarious,‖
as Congress could ―eliminate the right whenever it wished.‖307

V.

Federal Supremacy, State Sovereignty and American Indian Law

Hunting, fishing, and gathering rights in the United States show the theoretical and practical
complexity of allocating rights and authority among overlapping national, state, and tribal
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sovereignties. Uniquely among the English settler states, American law continues to be
premised on a notion of an efficacious tribal sovereignty. This sovereignty pre-dates the
American state, but is subsumed within the American federation. At the same time, the law
also exhibits a clear federal dominance -- the national government has both the right and the
power to override state and tribal authority and sovereignty in its exercise of its constitutional
authority over Indians.
This jurisprudence, while perhaps guided by moral and ethical concerns, nevertheless
is informed by the federal-state conflict that arose prior to the American civil war. The period
was characterized by intense philosophical and legal arguments concerning the nature of the
American federation. The Marshall Court in particular became an important, if not primary
proponent of a national view of sovereignty. Early American Indian jurisprudence, which was
built upon principles of international law, British imperial policy and the various policies
(peaceful, aggressive, assimilative) that the nascent United States used in dealing with the
tribes was an area in which this debate developed. The nationalist-minded Marshall Court
essentially formulated an Indian law which emphasized federal authority and left little room
for the states to exercise jurisdiction over the tribes. At the same time, the international aspect
of Indian law was used by the Court to depreciate the conception of state sovereignty
advocated by the proponents of state rights. The concomitant federal dominance of the preconfederation international tribes was a further justification for a national conception of
sovereignty and federal authority.
From a legal perspective, these developments were not necessarily adverse to Native
American interests. Their continued governmental existence, property rights and law were
guaranteed by the federal government and were legally enforceable. The treaty process set
forth the mechanism by which the tribes as governmental entities were incorporated into the
American federation was established. However because these legal developments were the
result of state-federal conflict, the underlying policy of the colonial project had little to do
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with Indian rights, interests, or continued existence. Indeed, the history of American policy
towards the tribes has been generally hostile towards them as governmental entities holding
distinct political and legal rights.308 The affirmation of federal dominance inherent within the
Court‘s tribal jurisprudence necessarily established the basis for the extension of federal
authority under the plenary power doctrine and the conceptual basis for the political question
doctrine which precluded judicial vindication and enforcement of Native American rights.

A.

The Problem of Sovereignty in the Antebellum United States

The fundamental issue underlying the American federation lay in locating the penultimate
political authority or sovereignty as delegates of the American people. The controversy
surrounding sovereignty revolved around those who advocated that the authority resided in
Congress and the federal government (the Theory of National Supremacy) and those who
located it in the states (the Compact Theory). Both theories accepted Locke‘s idea that
individuals voluntarily unite together in political bodies to promote mutual safety and
advantage, and that by doing so they establish a governmental authority to which every
citizen subjects themselves. They both assumed that the people were the only true
―sovereign‖ entity who in turn delegated their authority to the governmental entity.
The government...of the state, is that portion, only of the sovereignty, which is by
the constitution entrusted to the public functionaries: these are the agents and
servants of the people.‖309
The difference between the two schools of thought was whether the primary political society
in the American federation was co-extensive with the state polities, or was national in scope.
This issue resolved itself into differing perspectives on the nature of actions that led to the
ratification of the1789 U.S. Constitution.
The Theory of National Supremacy looked to the language of the Preamble of the
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1789 Constitution.310 It was premised on the Lockean idea that the federal government was
an act of the entire people of the United States who created civil and political society to
protect themselves from the vicissitudes of the state of nature. It was not a creation of the
States themselves.311 In McCulloch the Chief Justice Marshall stated this position forcefully.
―The government,‖ the Court declared, ―proceeds directly from the people:‖
It is established in the name of the people...in order to form a more perfect union,
establish justice, ensure domestic tranquility, and ensure the blessings of liberty
to themselves and their prosperity.312
The fact that the national government had enumerated powers related only to its capacity to
do certain tasks, but did not diminish its overall pre-eminence in the federal system. From
this perspective, the states were not co-equal sovereigns independent of the Federal
government. They acted as complementary, but necessarily inferior, governments. As stated
by Marshall in Gibbons v. Ogden:
The genius and character of the whole government seem to be, that its action is to
be applied to all the external concerns of the nation, and to those internal
concerns which affect the States generally; but not to those which are completely
within a particular State, which do not affect other States, and with which it is
necessary to interfere, for the purpose of executing some of the general powers of
government.313
From this formulation, it followed that a state could not exclude federal authority nor could it
prevent the federal government from pursuing federal objectives within its territory. Like the
state government, the federal government acted directly on the individual. It did not act
through the instrumentalities of the state. The federal government had both the authority and
duty to promulgate, execute and enforce its laws throughout the nation.314
The second assumption the Court held was that the federal government was the
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successor in interest to the British Crown and, as such, it possessed international sovereignty,
which was not held by the states.315 This authority was formally transferred by the treaty
ending the Revolutionary War. As the Court observed in M’Intosh:
By the treaty which concluded the war of our revolution, Great Britain
relinquished all claim, not only to the government, but also the "propriety and
territorial rights of the United States....By this treaty, the powers of government,
and the right to the soil, which had previously been in Great Britain, passed
definitively to these States.316
Nonetheless, in spite of the positive transfer of authority and proprietary rights by Great
Britain in the treaty in 1783, the Court‘s claim was not the equivalent to the proposition that
the only 1789 constitution conferred supremacy in international affairs upon the national
government. Rather, the Court posited that the individual states never had international
standing under positive or customary international law at any time. Justice Story enunciates
this position in his Commentaries on the Constitution of the United States:
From the moment of the declaration of independence, if not for most purposes at
an antecedent period, the united colonies must be considered as being a nation de
facto, having a general government over it created, and acting by the general
consent of the people of all the colonies. The powers of that government were
not, and indeed could not be well defined. But its exclusive sovereignty, in many
cases, was firmly established; and its controlling power over the states was in
most, if not all national measures, universally admitted.317
Thus, the international aspect of the Federal government was accompanied by the
accoutrements of international sovereignty that was denied the states. This international
sovereignty, springing from the initial collective steps of the individual colonies to resist
British sovereignty, was not related to the mechanism whereby the states had later transferred
authority to the national government in the 1781 Articles of Confederation.
The Court supported its position that the national government had international
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sovereignty to which the states could never be competent by observing that other
international states had only recognized the national government (either the Continental
Congress or the Confederation Congress) prior to the 1789 Constitution. This sovereignty
was supported by the 1789 Treaty Power, which presumed international recognition by other
sovereign states, the exclusive federal right to wage offensive and defensive war, and the
incompetence of any authority above the federal government when it was exercising its
enumerated powers.
It is not surprising that there were vehement opponents of this view. These opponents
generally subscribed to the idea that the federal government resulted from a compact between
the states ―as states‖ and was not the creation of the American people in their sovereign
capacity. The supporters of the Compact Theory argued that all the national governments of
the United States (the Continental Congresses, the Confederation Congress and the 1789
Federal government) were the creation of independent and sovereign states and the national
government exercised no authority over the states or the people that the States did not
themselves possess prior to its creation. The 1789 constitution, in particular, in no way
diminished the underlying sovereignty and authority of each state. The federal government
had neither domestic nor international pre-eminence but had a derivative sovereignty. From
this perspective the United States was simply a confederated republic similar to the Swiss
confederation described by Vattel.
In short, several sovereign and independent states may unite themselves together
by perpetual confederacy, without each ceasing to be a perfect state. They will
form together a federal republic: deliberations in common will offer no violence
to the sovereignty of each member, though they may, in certain respects put some
constraints on the exercise of it, in virtue of voluntary engagements. A person
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does not cease to be free and independent, when he is obliged to fulfil the
engagements into which he willingly entered.318
The Compact Theory squarely posited that the states, as states, were the original Lockean
civil society. From the moment of the 1776 Declaration of Independence, they were de facto
and de jure independent sovereign states in the domestic and international spheres. They had
behaved as such at the Continental Congresses.319 The states then entered into the Articles of
Confederation and the 1789 constitution in order to manage certain affairs common to them
all. The powers of the 1789 national government were specifically enumerated powers, which
acquired a sovereign quality in the area of international relations -- but in no way did the
exercise of its national powers diminish the sovereignty of the individual states. The
individual states and the federal government were co-equal sovereigns under the 1789
constitution;320 each state could judge the content of federal statutes and judge the
constitutionality of particular federal acts, notwithstanding the national judiciary or other
national political branches.
In the decades following President Washington‘s tenure, the Compact Theory gained
more adherents.321 As partisan fervour rose between the Federalist Party and the nascent
Democratic party of Thomas Jefferson, the Democrats emphasized the idea of state assent to
the Union and the principle of undiminished state sovereignty to argue for a more limited
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notion of federal authority.322 Less than a decade after ratification of the 1789 Constitution,
Jefferson declared that the powers of the federal government were the result of a ―compact to
which the states are parties.‖ This compact was one where ―each state acceded [to it] as a
state‖ and one in which each state ―is an integral party.‖323 Later, in McCulloch v. Maryland,
the counsel for Maryland explicitly put forth this argument against national authority.324 The
position was advanced by Georgia in the Cherokee cases (1829-1834), and the state of South
Carolina in the 1832 tariff dispute. In these disputes, both states insisted that the national
government had no authority to enforce federal legislation and insisted that each individual
state retained an absolute right to judge for itself the constitutionality of various laws.325

B.

Federal versus State Sovereignty and the Marshall Trilogy

The impact of the foundational American Indian cases Johnson v. M’Intosh, Cherokee Nation
v. Georgia and Worcester v. Georgia has been much disputed. Robert A. Williams argues
that these early opinions of Chief Justice Marshall were representative of, or reinforced,
racial stereotypes that justified the savagery and injustices inflicted upon the tribes by the
colonial project and the ascendancy of American white civilization.326 Lindsay Robertson has
recently argued that the Johnson v. M’Intosh opinion was crafted by Marshall to address
several contemporary political problems between Virginia and Kentucky concerning land
grants to revolutionary war veterans. As the scope of the Marshall‘s opinion went beyond the
legal issues in the case (which according to Robertson concerned the effect of The Royal
Proclamation of 1763 on pre-revolutionary war Indian land purchases), so that Marshall
could ground sovereign title under the Discovery doctrine, the case was used as precedent to
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extend state jurisdiction over the tribes in a manner which ignored both inherent tribal rights
to autonomy and federal constructional prerogatives.327
Yet the early Indian cases, despite the use of racist language, images of Indian
savagery and Marshall‘s immediate political objectives, fundamentally espoused a notion of
federal supremacy over the states and tribes. Placed in the context of the federal-state dispute,
the Court‘s notion of national supremacy necessarily enhanced tribal sovereignty when it
grounded national and international sovereignty in the federal government. The Court
accepted that there were legally enforceable Indian property rights and that tribes were selfgoverning entities within the American legal system. Moreover, as part of the effort to
demonstrate that the national government was supreme within the American federation, the
Court compared and contrasted tribes with the states -- emphasizing the historical reality of
the sovereign and independent tribes as opposed to the dependant colonial non-sovereign
status of the states.
But this conception of national power, and its demonstration that federal authority
both trumped and subsumed the pre-existing sovereign tribes, also established that Indian
rights were ultimately subject to federal power; and their rights and possessions could be
disregarded without their consent or legal intervention by the courts. This justification for
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empire over the Indians fully surfaced only after the triumph of the nationalist conception of
sovereignty in the American Civil War with the abandonment of treaty-making by Congress
and articulation of the plenary power doctrine in United States v. Kagama and Lone Wolf v.
Hitchcock.328 In this sense, American Indian law is reinforces the sovereign and institutional
prerogatives of the national state and the socio-economic dominance of the American settlers.
Nevertheless, the contest over which level of government is supreme within the federal
structure carved out a legal doctrine and set of legal principles that are modestly solicitous of
Indian rights. Despite legislative policies directed towards assimilation and the judicial reinterpretations that have significantly narrowed the scope of tribal sovereignty, these
principles continue to inform Indian jurisprudence.
1.

Johnson v. M’Intosh

Johnson v. M’Intosh was an ejectment action brought by individuals who claimed title to land
purchased from the United Illinois and Wabash Land Companies which in turn claimed to
hold title based on a purchase from Indians in present day Indiana and Illinois.329 The issue
was whether valid title could be obtained from a tribe by a private purchaser. The Court
found that the tribe could not convey good title because all title in the United States was
grounded in the federal government‘s exclusive pre-emptive right to extinguish Indian title.
Chief Justice Marshall writing for a unanimous court regarded this pre-emptive right as a
corollary of a version of the international law Discovery doctrine that equated ―discovery‖ by
European nations with exclusive title of the discovered land. Marshall recognized how
―extravagant the pretension of converting the discovery of an inhabited country into conquest
may appear‖, but nevertheless held the title did not depend upon European occupation or
conquest for its validity.330 This ―conquest by discovery‖ thesis wedded sovereign radical
title and the extinguishment of Indian title, aspects of sovereignty arguably incidental to state
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sovereignty under the Compact Theory, with international participation and recognition,
characteristics possessed only by the federal government as successor in interest to the British
Crown.
Modifying and elaborating on an earlier ruling regarding Indian land in Fletcher v.
Peck,331 the Court returned to the concept that all title in America ultimately resided in the
sovereign and that this title to land was the direct result of the sovereign participating in the
international system.
While the different nations of Europe respected the rights of the natives, as
occupants, they asserted the ultimate dominion to be in themselves; and claimed
and exercised, as a consequence of this ultimate dominion, a power to grant soil,
while in possession of the natives. These grants have been understood by all, to
convey a title to the grantees, subject only to the Indian right of occupancy.332
The Discovery doctrine, as understood by Marshall, allowed the European states to claim
―[a]n absolute dominion‖ over lands not yet occupied by them -- not by virtue of any
conquest of, or cession by, the Indian natives, but as a right acquired by discovery. As such
Indian title was not ―a right to property and dominion, but a mere right of occupancy.‖333 This
national title was exclusive and the tribes could dispose of property only according to the
rules of the discoverer state. ―An absolute title to lands cannot exist, at the same time, in
different persons, or in different governments.‖334 As the federal government was successor-
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in-interest to the British Crown and held sole pre-emptive rights to extinguish Indian title, a
private purchaser of Indian lands held no title.335
M’Intosh provided an opportunity for the Court to acknowledge the pre-existing
sovereignty of the states arising from the 1776 Declaration of Independence because
Virginia, which held title to the land prior to transferring it the federal government, had
rejected the land claim prior to the creation of the federal government in 1789. If the state and
federal governments were co-benefactors of the British Crown‘s sovereign rights under the
Discovery doctrine, or if Virginia was a sovereign state under international law prior to 1789
and thus successor-in-interest of the British Crown, or if national sovereignty was in some
sense dependant on Virginia acceding to the 1879 constitution ―as a state,‖ land title to the
area would have definitively passed to Virginia (as an international state) and subsequently to
the national government when Virginia ceded the land to the Confederation Congress in
1784. In such circumstances the 1779 rejection of the claim by Virginia legislature would
conclusively end the matter.
Marshall however, argues that Virginian sovereignty and independence from the onset
of the Revolutionary War did not have the quality necessary for Virginia to assume
international rights and obligations. First, he equivocated on the point that the 1783
international treaty ending the War of Independence was an acknowledgement of state, as
opposed to national sovereignty:
By this treaty [that ended the War of Independence], the powers of government,
and the right to soil, passed definitively to these States. We had before taken
possession of them, by declaring independence; but neither the declaration of
independence, nor the treaty confirming it, could give us more than which we
before possessed, or to which Great Brian was entitled. It has never been doubted,
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that either the United States, or the several states, had clear title to all the lands
within the boundary lines described in the treaty....336
If the Court had understood Virginia as possessing both internal sovereignty and external
sovereignty after 1783, it would have been unnecessary to contrapose the ―United States or
the several states‖; particularly where Marshall in the earlier Fletcher case rejected the
argument that the territory conquered by American revolutionary forces during the war was
the property of the United States. 337 Second, Marshall questioned Virginia‘s power (as
opposed to right) to rescind the title obtained by the original M’Intosh purchasers, a rather
curious observation given Virginia‘s assertion of sovereignty over the area unless one
assumes that Virginia held only a subsidiary authority under the British Crown and American
national government. In response to petitions to recognize the transaction, Virginia had
passed legislation in 1779 declaring Virginia‘s exclusive right to purchase Indian land and
annulling any previous purchases by private parties. This 1779 legislation could have been
construed by the Court as voiding the purchase. However, Marshall did not hold the 1779 act
dispositive as an exhibition of Virginia‘s sovereign state legislative power; rather he found it
to be an additional example of the practice that colonial governments had historically claimed
exclusive rights to purchase land from the Indians.
Without ascribing to this act the power of annulling vested rights, or admitting it
to countervail the testimony furnished by the marginal note opposite to the title of
the law, forbidding purchases from the Indians, in the revisals of the Virginia
statutes, stating that law to be repealed, it may safely be considered as an
unequivocal affirmance, on the part of Virginia, of the broad principle which had
always been maintained, that the exclusive right to purchase from the Indians
resided in the government.338
Instead, the Court reached back toward the idea that only one international sovereign can be
the source of all title. It grounded that title on the right of self-preservation and conquest,
legal rights only within the provenance of an international sovereign. In doing so, it excluded
the states as a locus of complete sovereignty.
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Marshall‘s nationalist perspective lies in his finding that Indian sovereignty was
immediately diminished by European discovery (as an extension of state sanctioned or
affirmed exploration) and that tribes or individual Indians had no natural right to the lands
they occupied. That the Discovery doctrine necessarily diminishes Indian title or that the
―[c]onquest gives title which the Courts of the conqueror cannot deny‖ was not new.339
However, by articulating the ―conquest by discovery‖ thesis, the M’Intosh Court forcefully
asserted that the tribes had no international rights nor natural or positive rights save what the
European conquerors granted them or what they maintained for themselves by force. This
was contrary to recognized international practice but the Court noted: ―The law which
regulates, and ought to regulate in general, the relations between the conqueror and the
conquered, was incapable of application to a people under such circumstances.‖340 Thus even
if tribes wished to recognize and sell individual property, thereby enabling them to ―improve
and cultivate the land,‖ and ―[to] exercise their natural law right to property,‖ they could not.
Likewise, a grant of individual property could not ―separate the Indian from his nation, nor
give a title which our Courts could distinguish from the title of his tribe....‖ unless the sale
was recognized in a treaty. The Court, emphasizing the legal effects of the Discovery
doctrine, characterized the tribes as dependant nations regardless of their actual dependence
or independence in fact. 341
Without a natural right to their lands or sovereignty, the tribes would need to claim
various rights under positive international law as sovereign, independent people or derive
whatever rights they had from the municipal law of the sovereign. The Discovery doctrine
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presumptively eliminated any rights under international law but Marshall nevertheless
understood the doctrine as incorporating legal rights to occupancy into the municipal legal
system based on their formerly independent and sovereign status.
In the establishment of these relations, the rights of the original inhabitants were,
in no instance, entirely disregarded; but were necessarily, to a considerable
extent, impaired. They were admitted to be the rightful occupants of the soil, with
a legal as well as just claim to retain possession of it, and to use it according to
their own discretion; but their rights to complete sovereignty, as independent
nations, were necessarily diminished, and their power to dispose of the soil at
their own will, to whomsoever they pleased, was denied by the original
fundamental principle, that discovery gave exclusive title to those who made it.342
These rights were necessarily incorporated into federal law because it was the sole successorin-interest to the British Crown and held radical title to all lands over which Indian title had
not been extinguished.
The national character of the Indian rights, based on the international status of the
federal government and the former status of the tribes, is reinforced by actual relations with
the Indians. According to the Court, the peculiar relationship between the British/Americans
and the Indians was similar to, but differed in many respects, from, the political relations
among foreign nations. Practices similar to international intercourse, such as diplomatic
exchanges and treating with tribes were carried out because the tribes were ―yet too powerful
and brave not to be dreaded as formidable enemies.‖343 The reasons for this were not
principled but practical. The Indians were ―fierce savages‖ who could not be ―safely
governed as a distinct people‖ until the ―conquest is complete.‖344
Where assertions of imperium and dominium are: 1) simultaneously legally
efficacious; 2) pretensions to be realized only through cession, acquiesce or conquest of the
tribes; or 3) the result of actual conquest, the relationship between the tribes and the federal
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government does not accommodate in the courts view the sub-national character of state
sovereignty. Instead, Marshall‘s Discovery doctrine ultimately resolves itself into an issue of
the United States‘ right of self-preservation and right of conquest based on a positive and
paramount claim of sovereignty.
We will not enter into the controversy, whether agriculturists, merchants, and
manufacturers, have a right, on abstract principles, to expel hunters from the
territory they possess, or to contract their limits. Conquest gives a title which the
Courts of the conqueror cannot deny, whatever the private and speculative
opinions of individuals may be, respecting the original justice of the claim which
has been successfully asserted. The British government, which was then our
government, and whose rights have passed to the United States, asserted a title to
all the lands occupied by Indians, within the chartered limits of the British
colonies. It asserted also a limited sovereignty over them, and the exclusive right
of extinguishing the title which occupancy gave to them. These claims have been
maintained and established as far west as the river Mississippi, by the sword.345
The states are incompetent in this regard. Discovery and the claim of absolute dominium are
an assertion of power ―now possessed by the government of the United States, to grant lands,
[and it] resided, while we were colonies, in the crown or its grantees.‖346 The predations of
the tribes threatened the security of the crown and its grantees. Self-preservation was a
natural right of the sovereign. The United States had both the right and duty to defend itself
as a sovereign entity. As Pufendorf pointed out ―The general rule for the conduct of supreme
sovereigns is: Let the safety of the people be the supreme law....For sovereignty is conferred
upon them with the intention that through it there may be secured the end for which states are
established.‖347
This natural right of the federal government to defend its citizens and the
corresponding denial of any natural right of the tribes is mirrored by the Court‘s denial of a
state‘s natural right of sovereignty under Lockean principles. The Court refused to find
natural or positive rights in the Lockean claim to state sovereignty -- a presumption which
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underlay the Compact Theory. It would not speculate ―whether agriculturalist, merchants, and
manufacturers, have a right, on abstract principles, to expel hunters from the territory they
possess, or to contract their limits.‖348 Rather the title of lands and ultimate dominion was
acquired and maintained by force. This is not to say that the Court did not ascribe to a
Lockean view of political society. Instead, the society it focused on was decidedly national.
Marshall noted this when he acknowledged the incongruity between natural law and the
position advanced by the Court.
As the right of society, to prescribe those rules by which property may be
acquired and preserved is not, and cannot be drawn into question; as the title to
lands, especially, is and must be admitted to depend entirely on the law of the
nation in which they lie; it will be necessary, in pursuing this inquiry, to examine,
not singly those principles of abstract justice, which the Creator of all things has
impressed on the mind of his creature man, and which are admitted to regulate, in
a great degree, the rights of civilized nations, whose perfect independence is
acknowledged; but those principles also which our own government has adopted
in a particular case, and given us as the rule of our decision.349
The national character of Locke‘s political society is further elaborated by the Court when it
asserts that ―Conquest gives title that the Courts of the conqueror cannot deny….‖350 The
Court is national; the conquest is national. The right of conquest - and conquest by force of
law under the Discovery doctrine - is held only by the absolute sovereign under international
law.
This is evident by the different characterizations of Indian lands given by the Court in
M’Intosh and the earlier Fletcher case. Marshall, writing for the Fletcher majority, described
the Indian lands subject to the dispute as ―vacant‖; a characterization seemingly disputed by
Justice Johnson in dissent who found that the tribes in the disputed area ―retain a limited
sovereignty, and the absolute proprietorship of their soil.‖351 Since the land was vacant, the
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Crown would have assumed sovereignty and title and the issues of who held sovereignty or
radical title and of the nature of Indian title would have disappeared. The only question for
the Court was whether the Georgia legislature could convey the land. The Indian land and the
assertion of sovereignty by the Crown under the legal pretext of discovery was characterized
quite differently by the M’Intosh Court. Discovery occurs and possession is taken prior to
actual occupation under the authority of an existing imperial government. Thus the colonies
were an extension of the sovereign authority of the Crown and the territory ―discovered‖ was
already part of the nation that discovered it.352 Yet the territory over which sovereignty was
asserted in M’Intosh was not deemed terra nullius or vacant. It was occupied by tribes, who
the Court admitted, were ―rightful occupants of the soil‖ and whom were ―in fact
independent.‖353 Marshall describes them as ―fierce savages,‖ whose occupation was war and
who ―were as brave and as high spirited as they were fierce, and were ready to repel by arms
every attempt on their independence.‖354 Given this characterization, from an international
law perspective, the conquest of such peoples, either by force or by law, would be an
affirmation of sovereignty. Where force is necessary it is the prerogative of the national
government. For the right to use force, according to Vattel ―or to make war, is given to
Nations only for their defense and for the maintenance of their rights....‖355 This right to wage
just war is the sole prerogative of sovereigns and ―[w]ar in a just cause is therefore, according
to the natural law...a natural mode of acquiring title.‖356
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2.

Cherokee Nation v. Georgia

The exclusive power of extinguishing Indian title allowed for the federal government to enter
into treaties or go to war to clear the land for settlement. This power descended from Great
Britain and was established by the Court in M’Intosh as a natural right to self-preservation
and just war. Yet the rights under natural and international law (and established by British
practice) that would have usually been accorded a conquered people were not available to the
tribes. After M’Intosh, the legal nature of Indian tribes and how these entities would enter
into the American legal system became increasingly important as the tribes sought to use the
courts to defend themselves in the face of increased settlement and declining military power.
One means of securing rights ―within‖ the American legal system was by treaty. Yet
the notion that treaties would be used to incorporate the tribes into the American federal
system brought a new set of issues. A treaty under the Supremacy Clause of the 1789
Constitution led to an assertion of federal authority in areas that may be reserved for the
states. This had been a longstanding objection to the constitution and the extension of federal
power faced increased political opposition from the states.357 There also remained the issue of
how the pre-existing sovereignty and independence of the tribes would be incorporated into
the federal system. The Compact Theory and the National Supremacy Theory both assumed
that the sovereignty of the people of the United States was singular and unitary; the sovereign
people delegated various powers to their chosen units of government. Recognition of Native
American sovereignty and independence within the internal boundaries of the United States,
but outside of the categories established by American political theory, the constitution and
international law, threatened the underlying assumption of complete internal sovereignty of
the American people and the external sovereignty of the United States. As Justice Johnson
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noted in his concurrence in Cherokee Nation:
We had then just emerged ourselves from a situation having much stronger claims
than the indians for admission into the family of nations; and yet we were not
admitted, until we had declared ourselves no longer provinces, but states, and
showed some earnestness and capacity in asserting our claim to be enfranchised.
Can it be supposed, that when using those terms [―foreign‖ and ―state‖ as found
in the constitution], we meant to include any others than those who were admitted
into the community of nations, of whom, most notoriously, the Indians were no
part?358
For the Court that espoused the pre-eminent version of the federal government, the
recognition of Indian sovereignty and independence within the borders of the United States
brought additional problems. If Native American sovereignty (if only a residue of preexisting sovereignty and independence prior to conquest and discovery) was accorded
recognition by the courts, it would add force to the argument that each states‘ pre-existing
internal and external sovereignty was in some sense a check on federal sovereignty. As
Justice Johnson pointed out above, the states had ―much stronger claims...for admission to the
family of nations....‖
The Court resolved these issues in Cherokee Nation v. Georgia. Cherokee Nation
concerned the right of the Cherokee tribe, pursuant to a treaty with the federal government, to
enforce its treaty rights directly in federal court. The Cherokee commenced an original action
for an injunction in the U.S. Supreme Court to prevent Georgia from extending its
jurisdiction over a reservation established by a federal treaty. The laws of Georgia, the
Cherokee alleged, ―go directly to annihilate the Cherokee as a political society and to
seize...the lands of the nation which have been assured them by the United States
Government, in solemn treaties repeatedly made and still in force.‖359
The Court began its analysis by admitting that the Cherokee were a ―distinct and
358
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independent society.‖
So much of the argument as was intended to prove the character of the Cherokees
as a state, as a distinct political society, separated from others, capable of
managing its own affairs and governing itself, has, in the opinion of a majority of
judges, been completely successful. They have been uniformly treated as a state,
from the settlement of our country.360
Yet, for the majority of the judges, the existence of an independent Cherokee nation was not
enough. For the purposes of Article III of the Constitution, the Court concluded that Indian
tribes were not foreign states and the Court therefore did not have jurisdiction.361 Building on
the distinction between sovereignty and independence he delineated in M’Intosh, Marshall
commented, that foreign nations were generally ―nations not owing a common allegiance‖ to
each other. However, ―Indian territory is admitted to compose a part of the United States:‖
In all the Cherokee dealings with the United States they are considered within the
jurisdictional limits of the United States. Moreover, they acknowledge
themselves, in their treaties, to be under the protection of the United States, [and]
they admit that the United States shall have the sole and exclusive right of
regulating trade with them and managing their affairs as they think proper....362
Rather than deeming the Cherokee to be an independent foreign state, the majority held that
the Cherokee and other tribes were ―domestic dependant nations [that] are in a state of
pupilage; [and] their relation to the United States resembles that of a ward to his guardian.‖363
Given that the M’Intosh Court emphasized that conquest and war were the currency of
American-Indian relations the use of the ward-guardian relationship is curious. Analogies
between the ward-guardian relationship and aboriginal people had been drawn for some time,
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and it was ascribed to in other colonial jurisdictions, but it was not widely accepted.364
Nevertheless, its use in the treaty context suggests an incorporation of the tribes into the
American legal system under the authority and protection of the federal government -- for in
a ward-guardian relationship, the ward tribe has no rights save those asserted or recognized
by the federal government.
It is also curious that even from its nationalistic perspective, the Court found that
Indian ―nations‖ were competent to make a treaty or contract, without recognizing the
corresponding right to enforce the contract in federal court. For the Court, Indian relations
remained essentially issues of war and peace, or federal domination. In international law as
understood by the Discovery doctrine, the Indian tribes were conquered people who had,
despite the Court‘s rhetoric, ceased to be a state.365 Prior to their elimination as independent
states however, the ―habits and usages‖ of Indian relations were essentially a government-togovernment policy matter which did not include a consideration of the respective rights by
the federal courts. The Court noted:
At the time the constitution was framed, the idea of appealing to an American
court of justice for an assertion of right or redress of wrong, had perhaps never
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entered the mind of an Indian or of his tribe. Their appeal was to the tomahawk,
or to the government. This was well understood by the statesmen who framed the
constitution....366
Thus, the Cherokee Nation Court‘s refusal of jurisdiction merely emphasized the
international status that the tribes once held contrasted with their now conquered status. The
residual nature of the relationship precluded both the Court and the states from interfering
with the policy of the federal government political branches.
It has been argued that the decision in Cherokee Nation avoided a political crisis
between the Court and federal government, on the one hand, and the Jackson Administration
and the states on the other.367 However, in avoiding a political crisis the Court reasserted
federal authority in three ways. First, Marshall limited the reach of the Eleventh amendment
to its terms in the case.368 Georgia, claiming sovereign immunity, had refused to answer or
accept the jurisdiction of the Court in the case. Marshall cited Article III, §2 of the
constitution and stated that ―the party defendant [Georgia] may unquestionably be sued in
this court.‖ In so holding, Marshall indicated that the Eleventh amendment did not grant
Georgia or any state a general defence of sovereign immunity. He asserted federal
jurisdiction over states in those areas beyond the terms of the amendment, a broad
interpretation in an era of increasingly strident assertions of state authority.
Second, Marshall set the groundwork for the federal pre-emption of all state authority
over tribes under the Indian Commerce Clause. The Cherokee argued that the commerce
clause intended ―to give the whole power of managing‖ Indian affairs to the federal
government, thus ―removing those doubts in which the management of Indian affairs‖ that
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had prevailed under the Articles of Confederation.369 Marshall agreed to the constitutional
grant of authority to the federal government, even though his reasoning did not confer
jurisdiction.
Had the Indian tribes been foreign nations, in the view of the convention, this
exclusive authority of regulating intercourse with them might have been, and,
most probably, would have been, specifically given, in language indicating that
idea, not in language contradistinguishing them from foreign nation.370
This broad grant of legislative power, excluding or precluding state jurisdiction, recapitulated
McCulloch while going beyond the justification for the dormant commerce clause outlined in
Gibbons v. Ogden.371
Third, the Court avoided a political crisis by reasserting the position that certain
disputes concerning external sovereignty and international law, such as recognition of foreign
states, when a state of war exists, or how to dispose of confiscated property during hostilities,
are questions of ―policy‖ rather than of ―law‖, while continuing to reserve these issues for the
federal government.372 The judiciary had the duty ―to decide upon individual rights,
according to those principles which political departments of the nation have established.‖ It
did not have jurisdiction to decide those great issues involving a sovereign in its external
relations.373 From this perspective, the federal government retained absolute internal and
external sovereignty. The issue of whether Indian treaties were enforceable obligations either
depended upon the federal political departments, or in other circumstances upon the courts.
The authority, including the authority to pre-empt and override state jurisdiction, remained in
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the federal government as a whole.374 The sovereign always retained the authority to
disregard a treaty and face whatever internal or international disapprobation that might arise.
3.

Worcester v. Georgia

It is ironic that the Court cited the ―former‖ sovereignty of the tribes to justify continued and
permanent domination of them by the federal government in Cherokee Nation. In Worcester
v. Georgia, the Court extended this notion and asserted the pre-existing and pre-eminent
sovereignty of the national government by virtue of its international relations with the tribes.
At the same time it denied the pre-existing sovereignty of the states and their incapacity to act
in the international sphere.
M’Intosh, Chereokee Nation, and the earlier Fletcher decision were used by states to
extend their jurisdiction to tribes and Indian country.375 They argued that the effect of the
Discovery doctrine as outlined in M’Intosh, and the idea that the Indian title was not
incompatible with state possession of the land in Fletcher, precluded the tribes from
exercising full sovereignty over their territory and their members while providing them with a
only a permissive occupancy of their lands. This occupancy could not interfere with the
advance of the frontier. Moreover, the extension of state jurisdiction and termination of the
permissive use was a matter of policy and was not reviewable by the courts. Federal efforts,
either by treaty or through the commerce power to protect Indians and prevent the extension
of state jurisdiction, were unconstitutional because they impermissibly trenched upon state
sovereignty.
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No state was more assertive in this regard than Georgia. Georgia had ceded its
western territory in 1802 to the United States with the understanding that the federal
government would extinguish Indian title in its borders as quickly as possible. After gold was
discovered in territory reserved to the Cherokee by treaty, Georgia had passed a series of laws
assuming jurisdiction over Cherokee country after efforts to move them west by mutual
agreement had failed.
Worcester involved the arrest and conviction by Georgia of a U.S. citizen who had
entered Cherokee country to proselytize under a federal law but contrary to Georgia law. The
Court reversed the conviction stating that: ―the whole power of regulating the intercourse
with [the Indians] is vested in the United States.‖376 Historically, the Court noted, the power
of regulating the relationship with the Indians did not extend to the regulation of their internal
affairs. ―He [the king] ... never intruded into the interior of their affairs, or interfered with
their self-government so far as respected themselves only.‖377 This condition was guaranteed
by treaties; first with the British Crown and later with the United States. As the Cherokee
nation is recognized by treaty as a separate independent entity, state authority within Indian
country is ―extra-territorial‖ and ultra vires.
The Cherokee nation, then, is distinct occupying its own territory, with
boundaries accurately described, in which the laws of Georgia can have no force,
in which the citizens of Georgia have no right to enter, but with the assent of the
Cherokees themselves, or in conformity with the treaties and with the acts of
Congress. The whole intercourse between the United States and this nation, is, by
our constitution and laws, vested in the government of the United States.378
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The decision in Worcester was not enforced. Either President Jackson refused to enforce the
ruling or deficiencies in federal law made enforcement impracticable.379
Marshall‘s opinion was again grounded on international law and concepts of federal
supremacy. Echoing McCulloch and the commerce power case Gibbons v. Ogden, the Court
argued that the change from the Articles of Confederation to the 1789 Constitution
fundamentally altered the relationship between the states and the federal government.380 It
stated again that the 1789 constitution provided that federal authority was supreme within the
sphere of its enumerated powers.381
That instrument [the U.S. Constitution] confers on congress the powers of war
and peace: of making treaties, and of regulating commerce with foreign nations,
and among the several States, and with the Indian tribes. These powers
comprehend all that is required for the regulation of our intercourse with the
Indians. They are not limited by any restrictions on their free action. The shackles
imposed on this power, in the confederation, are discarded.382
The fundamental pre-eminence of the federal government under the 1789 constitution
was not the sole factor in the Court‘s decision. The Court, as it did in M’Intosh and Cherokee
Nation, firmly grounded the tribes within the ambit of international law while recognizing the
sovereignty of the tribes and their exclusive intercourse with the federal government.
During the Marshall Court era, international law theorists posited that the sovereignty
of a state consisted of two parts -- internal sovereignty and external sovereignty.383 Internal
sovereignty is the ―right of control‖ which is inherent in the people of any state, or vested in
its ruler, by the constitution or by municipal law.384 As Vattel noted:
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Every Nation which governs itself, under what form soever with dependence on
any foreign power, is a Sovereign State. Its rights are naturally the same as those
of any other state. Such are the moral persons who live together in a natural
society, subject to the law of nations. To give a nation the right to make an
immediate figure in this grand society, it is sufficient that it be really sovereign
and independent, that is, that it govern itself by its own authority and laws.385
The sovereign state had both the right and duty to preserve its existence and to expect the
obedience of individuals who lived within its border to abide by its rules.
In the act of association, by virtue of which a multitude of men form together a
state or nation, each individual has entered into engagements with all, to promote
the general welfare; and all have entered into engagements with each individual,
to facilitate for him the means of supplying his necessities, and to protect and
defend him….The entire nation is then obliged to maintain that association; and
as their preservation depends on its continuance, it thence follows that every
nation is obliged to perform the duty of self-preservation.386
The control over individuals and the competence to legislate and bind the political society
differentiated the sovereign state from a non-sovereign state. ―Sovereignty‖ Pufendorf stated
―is properly used only as over men....‖387 The ability to bind members of the society must be
paramount within that society.
The Discovery doctrine, from this perspective, does not provide the discovering
nation with sovereignty over the tribes. The Discovery doctrine, Marshall wrote:
[R]egulated the right given by discovery among the European discoverers, but
could not affect the rights of those already in possession, either as aboriginal
occupants, or as occupants by virtue of a discovery made before the memory of
man. It gave the exclusive right to purchase, but did not found that right on a
denial of the right of the possessor to sell.388
This diminished international sovereignty reserves the right of self-government to the tribes
and provides the federal government with the exclusive right (as international sovereign) to
incorporate the tribes into the American federal system or the internal sovereignty of the
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United States. This incorporation was either through a treaty by which a tribe does not lose its
residual sovereignty with its consent, or by conquest.
This tribal sovereignty is contrasted to the sovereignty of the states. The Court found
that the practices of European nations and the United States treated the tribes as international
sovereigns.
The words ―treaty‖ and ―nation‖ are words of our own language, selected in our
diplomatic and legislative proceedings, by ourselves, having each a definite and
well understood meaning. We have applied them to Indians, as we have applied
them to the other nations of the earth.389
These practices, as set forth in British foreign policy documents and American treaties,
treated the tribes as juridical equals. Moreover for the most part, the tribes, as was generally
acknowledged and required by international practices had voluntarily agreed to enter into
treaties ceding territory. ―Tributary and feudatory states,‖ the Court stated (quoting Vattel),
―do not thereby cease to be sovereign and independent states, so long as self government and
sovereign and independent authority are left in the administration of the state.‖390 Thus, in the
Worcester Court‘s opinion, the tribes had some external sovereignty at least at the time they
signed the treaties, regardless of whether the land lay within the external borders of the
United States.
While the tribes were recognized as independent and sovereign nations under
international law, i.e. having external sovereignty, their characteristics also suggested they
had internal sovereignty. They had a territory with clearly delineated borders within which
they asserted exclusive authority to enforce their own law. They had both the right and
practice of self-government. They had agreed to certain codes of conduct regarding noncitizens within their territory and demanded different treatment for their citizens from the
federal government. Finally, they had the ultimate right of war and peace, a right recognized
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to inhere only in sovereigns.
In contrast, the colonies as described in Worcester were found to have no external or
internal sovereignty - ultimate authority and title was asserted by the British Crown under the
Discovery doctrine. This title granted proprietorship to Great Britain and the colonies as
grantees of the Crown but had no impact on the independence of the tribes. ―[T]hese grants
asserted a title against Europeans only, and were considered a blank paper so far as the rights
of the natives were concerned.‖391 Unlike the tribes, the boundaries of the colonies were set
by the Crown. Moreover, the Crown could modify the rights of individuals within those
boundaries such as it did by The Royal Proclamation of 1763.392 Crucially from an
international law perspective, the power of making offensive and defensive war, the ultimate
prerogative of the international sovereign, was not given the colonies by the Crown. ―The
power of making war is conferred by these charters on the colonies, [but] defensive war alone
seems to have been contemplated.‖393 As Vattel noted:
A right of so momentous a nature,--the right of judging whether the nation has
real grounds for complaint, whether she is authorized to employ force, and
justifiable in taking up arms…belong only to the body of the nation, or to the
sovereign, her representative….It is the sovereign power alone is possessed of
authority to make war....War is either defensive or offensive…. The object of a
defensive war is simple; it is no other than namely self defense; in that of
offensive war there is as great variety as in the multifarious concerns of nations;
but in general, it relates either to the prosecution of some rights, or to safety. 394
The inability to wage offensive and defensive war, according to international law would
prevent the colonies from acquiring dominion and sovereignty over the Indians by right of
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conquest or as grantees of the crown. All the success of their arms would redoubt to the
benefit of the British sovereign.395
The assertion of independence by the united colonies should have changed this
dependence upon the Crown, and with it should find the Court assessing the various
accoutrements of sovereignty as they apply to each individual state. However, Worcester
does not understand the revolution to have changed the less than full sovereign status of each
colony. According to the Compact Theory, each state became a sovereign independent nation
within the society of nations at the time they declared independence. Instead, the Worcester
Court emphasized the ―sovereign‖ role of the Confederation Government and Continental
Congress prior to the 1789 constitution. From this perspective, the international affairs aspect
of Native American relations is crucial evidence of the pre-eminence of the national
government. The relations of war and peace and international relations in general, the Court
stated, were recognized by all the colonies as residing in the Crown. As the revolution
commenced, the colonies sent delegates to the Continental Congress and later the
Confederation Congress.
Congress, therefore was considered as invested with all the power of war and
peace, and congress dissolved our connexion with the mother country and
declared these United Colonies to be independent states. Congress employed
diplomatic agents, negotiated treaties and signed treaties.396
Moreover ―from the same necessity and on the same principles, congress assumed the
management of Indian affairs in the name of the colonies and later for the Confederation.‖
Attempts were made to have treaties of peace and trade with the Indians, but ―[t]hese not
proving successful, war was carried on under the direction and with the forces of the United
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―But according to the law of nations, not only the person, who makes war upon just grounds; but any one
whatsoever, engaged in regular and formal war, becomes absolute proprietor of every thing which he takes from
the enemy: so that all nations respect his title, and title of all, who derive through him their claim to such
possessions.‖ Hugo Grotius, The Rights of War and Peace, trans. by A.C. Campbell (New York: M. Walter
Dunne, 1901 ) at 335.
396
Worcester, supra note 65 at 558.
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[S]tates....The confederation found congress in the exercise of the same powers of peace and
war, in our relations with Indian nations, as with those of Europe.‖397
The Articles of Confederation simply adopted this state of affairs. ―That instrument
[the Articles of Confederation]‖ the Marshall wrote, ―surrendered the powers of peace and
war to congress, and prohibited them to the states, respectively unless the state be actually
invaded.....‖ The 1789 Constitution in contrast conferred ―on congress the powers of war and
peace; of making treaties, and of regulating commerce....‖398 The Court emphasizes the noninternational status of the states when it then asserted that neither the colonies nor later the
states could alter the rights of the tribes because the power of making treaties, (and breaking
treaties) was transferred directly from the British Crown to the federal government. 399 For the
Court, the transfer of authority from the Crown to the United States did not include the
recognition of internal and external sovereignty in each of the states, despite the 1776
Declaration of Independence and the 1783 Treaty. The authority went from the British Crown
directly to the federal government.

C.

Supreme Sovereignty and Tribal Rights in the American System

The collision of national and state governments in the first decades of the 19th century
created a reticence on the part of the Court regarding the sovereign premonitions of the states.
The Compact Theory, which was the driving ideological engine for state authority and the
concomitant deprecation of federal authority, was anathema to those with nationalistic
orientation.400 In the Marshall trilogy cases discussed above, the Court particularly
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Ibid. at 558.
Ibid. at 558-9.
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―The actual state of things at the time [the founding of the colonies], and all history since, explain these
charters; and the king of Great Britain, at the treaty of peace, could cede only what belonged to his crown.
These newly asserted titles can derive no aid from the articles so often repeated in Indian treaties; extending
them first, the protection of Great Britain, and afterwards that of the United States.‖ Ibid. at 560.
400
Marshall, C.J. for example, noted: ―The argument in all its forms is essentially the same. It is founded, not
on the words of the constitution, but on its spirit, a spirit extracted, not from the words of the instrument, but
398
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disparaged the authority and international sovereignty of states when it discussed the
relationship between tribes and the federal government. In many respects, of course, the
Court was commenting on the status of the states after the establishment of the 1789
constitution. However, the cases suggest that the Court advocated a more radical position -that the states were never actually sovereign in an international or external sense during and
after the revolution, and ―as states,‖ they did not have capacity to create the federal
government. This perspective echoed the Court‘s position in McCulloch where Marshall
argued that the states, despite their ―international‖ premonitions, were incompetent to form a
federal union represented by the federal government.
It has been said, that the people already surrender all their powers to the State
sovereignties, and had nothing more to give. But, surely, the question whether
they may resume and modify the powers granted to government does not remain
settled in this country. Much more might the legitimacy of the general
government be doubted, had it been created by the states. The powers delegated
to the State sovereignties were to be exercised by themselves, not by a distinct
and independent sovereignty, created by themselves. To the formation of a
league, such as was the confederation, the state sovereignties were certainly
competent. But when ―in order to form a more perfect union,‖ it was necessary to
change this alliance into an effective government, possessing great and sovereign
powers, and acting directly on the people, the necessity of referring it to the
people, and deriving its powers directly from them, was felt and acknowledged by
all.401
Because all state action was sub-national, the Lockean concepts privileging state authority
were also discarded. The early Indian cases make clear that only the federal government
could claim sovereignty over various Indian lands as successor-in-interest to Great Britain,
where a corresponding state claim (based on Locke and emphasising that cultivators were
more legitimate rights to land than hunters and gatherers) was advanced.

from his view [counsel for Virginia] of the nature of our union and of the great fundamental principles on which
the fabric stands.‖ Cohens v. Virginia, 19 U.S. (6 Wheat) 257 at 295 (1821).
401
McCulloch, supra note 312 at 404 [emphasis added].
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To the United States, it could be a matter of no concern, whether their whole
territory was devoted to hunting grounds, or whether an occasional village and an
occasional corn field interrupted, and gave some variety to the scene.402
From this perspective, the national government of the United States, from the Continental
Congress, to the Confederation Congress, and the federal government created by the1789
Constitution had always been the pre-eminent receptacle of the sovereignty of the American
people.
This depreciation of state authority embedded tribal rights within the American legal
system as federally guaranteed rights. Rhetorically, the Court placed the tribes back into the
international sphere and used international law to justify the federal government‘s exclusive
authority as a demonstration of its sovereign prerogative in the domestic and international
arenas. From these early cases until the present, American law has consequently recognized
that Indian tribes retain a national character and residual sovereignty that provides for, among
other things, a right of self-government and a guarantee of a possessory interest in their lands.
It also includes a duty of protection and fair dealing on the part of the United States.
These tribal rights were the result of the judicial recognition that Indian tribes had a
pre-existing sovereignty and independence that could be diminished only by federal
authority. And this authority remained exclusive and paramount. The tribes, although
analogous to international states were not equated with other international ―state‖ actors such
as Great Britain or the federal government. While the recognition that discovery did not annul
their pre-existing rights to the natural right to possession of their lands, it did not mean that
the Native Americans were entitled to the same ―natural rights‖ that other individuals and
societies had to the lands they occupied. Instead, it signified that the federal government had
the exclusive right to determine the status of Indians within the legal system -- not that
federal government or federal courts needed to recognize those rights. The result was an
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Worcester, supra note 65 at 553.
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expansion of federal authority under the commerce power and the plenary power doctrine. 403
The fact that an Indian tribe has a treaty does not alter the fact that they are a conquered
people who nevertheless did not acquire any rights to their possessions under international
law. The treaty rights or common law possessory interests could be conditioned or subject to
statutory diminishment.404 For the Court, as set forth in M’Intosh and reiterated in Worcester,
all rights and title in the United States ultimately rested upon conquest. Conquest or, the act
of making war, or extinguishment of title by purchase resided exclusively in the national
government.
Nevertheless, the preclusion of state authority in American Indian jurisprudence has
also given rise to legal doctrines that can be protective of Indian rights against the federal
government. These doctrines justify federal power but also include corresponding protective
principles. First, the opinions in Cherokee Nation and more particularly Worcester held that
the tribe had the contractual capacity to create legally binding obligations that were
enforceable in federal and state court, a crucial element in hunting, fishing and gathering
disputes. The 1789 Constitution made treaties self-executing but the issue of contractual
capacity had not been addressed. The British Crown and other European governments had
entered into treaties of cession that recognized the sovereign authority of the indigenous
chiefs or native princes but attitudes were changing -- even as the federal government
implemented a policy of conciliation and civilization towards the tribes. These attitudes
spilled over into the legal system. ―Where is the rule to stop?‖ asked Justice Johnson as he
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Arguably the Indian commerce clause was not designed to give Congress exclusive or plenary power over
Indian tribes but was designed to resolve conflicts between the federal and state governments over the
management of commercial and political relationships with the tribes. Federalist 42 (Madison) The Federalist
Papers, supra note 321 at 215. The basic rule of the powers conferred by the commerce clause within the
borders of the United States were set forth in the case Gibbons, supra note 313 and Wilson v. Black Bird Creek
Marsh Company, 27 U.S. (2 Pet.) 245 (1829).
404
United State v. Cook, 86 U.S. 591 (1873)(Indian possessory interest allows Indians to use lands for whatever
purpose provided it is for improvement) The Cherokee Tobacco, 78 U.S. 616 (1870) (jurisdiction of United
States extends to all territory of United States and federal statute supersedes earlier federal treaty).
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argued against the notion that the Cherokee constituted a state in Cherokee Nation: ―Must
every petty kraal of Indians, designating themselves a tribe or nation, and having a few
hundred acres of land to hunt on exclusively, be recognized as a state?‖405 Nevertheless, the
Worcester majority simply held that the contractual capacity related to self-government, and
the status of the other contracting party and the use of a treaty was a political decision of the
federal government.406 This act of recognition itself was arguably an act only an international
sovereign could make.407
Second, the existence and continued traction of the Reserved Rights doctrine with its
corresponding reservation of usufructuary hunting, fishing and gathering rights owes its
existence to judicial recognition of the tribe‘s diminished sovereignty and independent
character. On the one hand, the doctrine can be understood in contract terms: as an
application of the rule construing an agreement against the drafter, as a recognition that
contracts involving land must use precise language and that implied terms of a contract must
not be contrary to the underlying purposes of the agreement. On the other hand, the reserved
rights doctrine is due to recognition that the tribes retain a diminished international
sovereignty and right of self-government over a particular territory. While the national
government holds radical title to the territory, the fee is united only by cession or a conquest:
a grant of pre-existing allodial rights from a previously subsisting legal entity. Indeed, courts
have continuously recognized and applied the idea that treaties with Indians are analogous to
international treaties. ―[T]he power to make treaties with the Indian tribes is,‖ the Court
stated in United States v. Forty-Three Gallons of Whiskey, ―…coextensive with that to make
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Cherokee Nation, supra note 358 at 34.
Justice M‘Lean in his Worcester concurrence was explicit that self-government, not sovereignty, was crucial
to contractual capacity. Worcester, supra note 65 at 581.
407
See for example Rose v. Himely, 8 U.S. (4 Cranch.) 241 at 271 (1808).
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treaties with foreign nations.‖ 408 Under international law rules of treaty interpretation, the
relinquishment of these pre-existing rights, either of self-government or other implied rights
which enable the continued existence of the contracting party, such as hunting rights, is
preserved by treaty unless explicitly extinguished.409
Related to this is the recognition of residual sovereignty, which provides a mechanism
for the exercise of tribal law and authority over areas outside the territorial boundaries of the
reservation. Within the context of the state-federal disputes, sovereignty was considered
coextensive with territory but tribal sovereignty was articulated as sovereignty over its
members. The state may hold sovereignty and authority over the territory within borders, but
tribal sovereignty, or control and jurisdiction over tribal members, remained in the tribe;
guaranteed by and subject to federal authority. In the absence of federal action to diminish
this sovereignty, the right to regulate tribal membership remains both an inherent right and a
federally guaranteed right. This right of regulation over members has been an important
aspect in the exercise of off-reservation hunting, fishing and gathering rights. In many
circumstances tribal regulation of members outside of the reservation can supersede to state
regulation.
Third, the process gave rise to the fiduciary doctrine and the protective canons of
treaty interpretation as legal rather than political commitments of Congress and the
Executive. The federal government had inherited this duty of protection from the British
Crown and it remains a primary justification for federal resistance to state assertions of
jurisdiction over the tribes. In the late 19th century, as expected by the discussion above, the
fiduciary relationship was used a justification for the exercise of plenary federal power over
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United States v. Forty-Three Gallons of Whiskey, 93 U.S. 188 at 197 (1876).
I do not mean to argue that international law rules control the federal, state and tribal relationship or that
there has been a direct incorporation of international law rules of treaty interpretation into American Indian law.
This would ignore the Discovery doctrine which presumes that international law rules do not apply. I simply
note that international rules regarding consent and the scope of agreement between sovereigns and the
interpretation of treaties have influenced the legal interpretation of Indian treaties and statutory agreements.
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the tribes or for the political question doctrine.410 Nevertheless, in treaty negotiations the
doctrine and canons created a presumption that the United States would not use its superior
power and knowledge to the detriment of the tribes and applied canons of treaty
jurisprudence that were solicitous of tribal perspectives. In cases such as Mille Lacs, these
interpretive principles were been crucial to the decision.

VI.

Conclusion

This chapter has argued the federal state conflict prior to the American Civil War informed
the judicial decision-making in early Indian jurisprudence and these institutional disputes
have had a significant impact on the existence and scope of off-reservation hunting, fishing
and gathering rights.
It is clear the Marshall Court did not accept the argument that the federal government
and the states were co-equal sovereigns or that their relative authority and power within the
federal system were reciprocal. The federal government penetrated the states but a state could
not assert its authority in areas of federal authority -particularly in those areas that involved
fundamental issues of sovereignty like ―war and peace,‖ ―treaties,‖ and ―title to and
jurisdiction over territory.‖ In this sense, the federal government was ―more‖ sovereign. It
had both internal and external sovereignty. It existed on both the domestic and international
plane. It claimed jurisdiction over the entire area and population of the United States as the
Lockean civil society. In contrast, each ―sovereign‖ state was analogous to a tribe in that it
held a ―diminished sovereignty‖ within the federal system. Unlike a tribe however its residual
sovereign powers had nothing whatsoever to do with the fundamental issues of war and peace
nor did they have any pre-existing sovereignty cognizable under international law principles.
With the Union victory in the Civil War, the logic of the colonial project and absolute
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federal authority over Indian tribes as exhibited by Kagama became manifest. Yet ironically,
the legal basis of the continued or renewed exercise of off-reservation treaty rights was bound
up in the same determination of paramount and exclusive federal authority. These rights
included the legally enforceable nature of Indian treaties, the Reserved Rights doctrine, the
fiduciary duty the national government had toward the tribes and the protective canons of
treaty interpretation.
Despite these positive rights, the vindication of federal authority need not have
resulted in the legal determination that the federal government held exclusive and absolute
power over the tribes. The courts, by analogizing tribes to foreign states and recognizing their
independence and self-government as collective entities within the legal system provided a
framework through which the tribes could have been incorporated into the federal system.
However, accommodations for their dependant status and natural rights, using accepted
categories of international law and natural law, which would have enabled individual Indians
and the tribes the choice and power to more successfully mediate their relations with the
American state were also available within the jurisprudence.
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Chapter Four Canada
I.

Introduction

The confederation of the United Province of Canada, Nova Scotia, and New Brunswick by
the Imperial Parliament in 1867 transferred whatever authority the colonies held over
aboriginal affairs to the federal government.1 Within this legal regime inherited from preconfederation law and practice and the Constitution Act, 1867 aboriginal rights were
precarious.2 First, there was considerable uncertainty about the precise legal source and status
of treaty and aboriginal rights. The law was an amalgamation of common law rights,
customary practices, statutes, international legal doctrines, imperial and colonial policy and
imperial prerogative instruments such as The Royal Proclamation, 1763. Second, there was
uncertainty about the content and the scope of aboriginal and treaty rights. Third, there was
uncertainty about how aboriginal and treaty rights related to provincial authority within the
federal system. Finally, the rights were subject to the doctrine of parliamentary supremacy
and to regulation and extinguishment by legislation.3
Canadian courts have protected aboriginal hunting, fishing and gathering rights on

1

The United Kingdom transferred legislative authority over aboriginals to the United Province of Canada
(Ontario and Quebec) in 1860. Since about 1800 the colony of Nova Scotia had paid for any funds to be spent
on the Mi‘kmaq in the colony. These funds were spent at the discretion of the executive. In March, 1842 an
aboriginal affairs and funding bill was passed by the Nova Scotia assembly and approved by the colonial office
which required that expenditures would be accountable to the assembly. From that time the Committee on
Indian Affairs would be the ultimate authority on aboriginal policy. Aboriginals were completely neglected in
New Brunswick but aboriginal affairs remained under the nominal authority of the Lieutenant-Governor and
Colonial Office until Confederation. However, there was little imperial input to colonial Indian land legislation
from the 1840s when the reserves in New Brunswick were dramatically reduced. L.F.S. Upton, Micmacs and
Colonists Indian-White Relations in the Maritimes, 1713-1867 (Vancouver: University of British Columbia
Press, 1979) at 91.
2
Canada was created by the British North America Act, 1867. This act was renamed the Constitution Act, 1867
in when the Canadian constitution was patriated in 1982. All sections of the British North America Act, 1867
cited in this chapter are identical to the section in the Constitution Act, 1867. All references will be to the
Constitution Act, 1867 unless otherwise noted.
3
Peter W. Hogg, Constitutional Law of Canada, 2d ed. (Toronto: The Carswell Company, Ltd., 1985) at 56368.
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reserves or as guaranteed in treaties or federal statute from provincial encroachment.4 In
doing so, they resolved some of the uncertainty concerning the content and scope of the
rights. Nevertheless, the rights have also been deliberately ignored by the federal and
provincial governments; have been subject to extensive regulation and complete defeasement
by federal parliament until the Constitution Act, 1982.5 With the protections set forth in ss. 25
and 35 of the Constitution Act, 1982 secured by the Supremacy Clause in s. 52,6 First Nations
have gained constitutional protection for various aboriginal and treaty rights.7 Post-1982, the
courts have developed a relatively coherent doctrine of aboriginal rights, including hunting,
fishing and gathering rights based on the constitutional text, common law precedent, new
historiography and historical knowledge, procedural innovations, and evolving standards of
collective rights within the Canadian context.
This chapter will use the 1999 case R. v. Marshall to examine the legal doctrine of
non-territorial hunting, fishing and gathering rights in Canada.8 The dispute concerns
Mi‘kmaq hunting, fishing and gathering arising from a series of treaties signed between Great
Britain and the Mi‘kmaq in the 18th century. In the Canadian context, the doctrine seeks to
balance the assertion of Canadian sovereignty in a de-centralized federal system with

4

Peter A. Cumming and Neil H. Mickenberg, eds. Native Rights in Canada, 2d ed. (Toronto: The IndianEskimo Association of Canada in Association with General Publishing Co. Ltd., 1972) at 209-26.
5
For a discussion how various laws and policies solicitous to tribal interests were suppressed see Hamar Foster,
―Romance of the Lost: The Role of Tom MacInness in the History of the British Columbia Indian Land
Question‖ in G. Blaine Baker and Jim Phillips, eds. Essays in the History of Canadian Law In Honour of R.C.B.
Risk (Toronto: University of Toronto Press, 1999) vol. 7 at 171.
6
Section 35 of Part II, Schedule B of the Constitution Act, 1982 provides in part: 35. (1) The existing
aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed. Section
52(1) of Part IV, Schedule B of the Constitution Act, 1982 states: ―The Constitution of Canada is the supreme
law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect.‖
7
In this Chapter I will use the terms ―aboriginal‖, ―First Nations‖ and ―Native Americans‖ interchangeably to
refer to indigenous groups.
8
R. v. Marshall, [1999] 3 S.C.R. 456. The 1999 Marshall case is compromised of two separate decisions, the
main decisions and a subsequent decision rendered dismissing an application for rehearing in which the Court
clarified the previous decision. The original Supreme Court decision was delivered September 17, 1999. It is
found at [1999] 3 S.C.R. 456. I will refer to the first Marshall decision as Marshall I. The decision dismissing
an application for rehearing is found at [1999] 3 S.C.R. 533 [1999]. I will call the rehearing decision Marshall
II.
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constitutionally entrenched aboriginal rights. This nexus requires that it describe and
systematize specific historic facts and contexts which are then incorporated into more general
constitutional assumptions and rules developed from earlier case law. Looking at the process
from the perspective internal to the aboriginal law framework, the process necessarily
incorporates judicial assumptions and legal doctrines that have developed by the courts to
explain and give order to the messy process of colonization. These include a juridical history
of aboriginal-settler relations as well as judicial evaluations of aboriginal society and law and
its relationship to non-aboriginal society. From the perspective of constitutional law, the
process implicates the consolidation of the Canadian state and the elaboration of Canadian
federalism. Initially, it involved implicit or explicit policy and legal obligations inherited
from the individual provinces, the imperial crown and the common law as incorporated into
the jurisdiction by the colonial courts. Over time it has subsumed the rules and assumptions
generated by judicial resolution of various historic post-Confederation Dominion-Provincial
disputes and delineation of government authority over individual rights holders.
This chapter proceed as follows. First, there will be a brief discussion of the historical
and legal context of British -- aboriginal interaction in Nova Scotia and New Brunswick.
Second, the 1999 R. v. Marshall decisions of the Supreme Court of Canada will be discussed.
These decisions will then be used a means to identify the major components of the Doctrine
of hunting, fishing and gathering rights in Canada. Finally, there will be consideration of how
the law has been affected by various post-Confederation constitutional disputes between the
federal and provincial governments.
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Canadian Law and Maritime First Nations

II.
A.

Aboriginal Law and Colonization in North America

Prior to the American Revolution, the British Crown had established the legal basis for
colonization. This legal ground was an amalgam of expediency, political theorizing,
constitutional innovation and common law exegesis as well as conventions based on the
lessons and protocols of European-aboriginal interaction. English law and practice carried
over to Acadia (present day New Brunswick, Prince Edward Island, and Nova Scotia) after
the 1713 Treaty of Utrecht and to the remainder of New France in1763. Contrary to France,
which asserted both absolute imperium and ownership of the territory, the British asserted
absolute imperium but they recognized the juridical independence and territory of the tribes. 9
The Royal Proclamation, 1763 was an imperial expression to this policy. It provided that the
tribes had a right to enjoy ―by virtue of a recognized title, their lands not surrendered or ceded
to the crown‖, prohibited ―all interference with such lands by private persons by way of
purchase or settlement‖ and granted the Crown exclusive rights to purchase aboriginal
lands.10
Until 1763, each North American colony pursued its own land cession and trade
policies. Initially, there was uncertainty about the juridical nature and status of the tribes the
colonists encountered and the mechanisms to allocate jurisdiction and facilitate relations
between them. On the one hand, much of the English discourse on the settlement of North
America revolved around the conquest of the aboriginals, whose resistance to the extension
of Crown sovereignty was considered both irrational and unlawful. On the other hand, as

9

French settlement and economic objectives, however, more easily led to accommodation with tribal
understandings of their independence and possession of territory. Cornelius J. Jaenen, ―French Sovereignty and
Native Nationhood‖ in J.R. Miller, ed., Sweet Promises A Reader on Indian-White Relations in Canada
(Toronto: University of Toronto Press, 1991) 19 at 30.
10
St. Catharine’s Milling and Lumber Co. v. The Queen, [1887] 13 S.C.R. 577at 626, Strong J. dissenting. The
Royal Proclamation, 1763 (U.K.) George R., Proclamation, 7 October 1763 (3 Geo. III) reprinted in R.S.C.
1985, App. II, No. 1.
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Williams notes:
For Europeans, long-held legal notions about the diminished rights of ―savage‖
and ―barbarian‖ peoples were forced to yield to the reality of formidable and well
organized Indian tribes, with their own deeply ingrained traditions of law for
governing relations between different peoples.11
In light of the situation, the rhetoric of conquest was usually disregarded in practice.12 ―In a
new world far removed from the power of the monarch…,‖ Hermes writes, ―major players
used different sets of rules, negotiation, compromise, and consent…for fashioning farreaching structures of power.‖13 The sheer vulnerability of the colonial settlements and the
developing economic dependence and interdependence - for food, furs and other trade goods
- made colonial disregard for indigenous power and autonomy bad policy.14 Colonial
governments generally recognized tribal autonomy (if not independence), self-government,
and customary law as well as legal rights in possession and use of lands and natural
resources.
The Imperial government likewise accepted the idea that the tribes were governmental
entities having laws and territory, subject to the pre-emptive claim of imperium under
international law. In contrast to ideas of European superiority and conquest ―[t]his imperial
discourse stressed the expediency of maintaining, above all, peaceful relations with powerful
Indian Tribes and confederacies of the frontier.‖15
One mechanism used to facilitate this plural inter-societal relationship and create a

11

Robert A. Williams, Jr., Linking Arms Together: American Indian Treaty Visions of Law and Peace, 1600 –
1800 (Oxford: Oxford University Press, 1997) at 28.
12
Robert A. Williams, Jr., The American Indian in Western Legal Thought: The Discourses of Conquest (New
York: Oxford University Press, 1990).
13
Katherine A. Hermes, ―Jurisdiction in the Colonial Northeast: Algonquin, English and French Governance‖
(1999) 43 Am. J. Legal Hist. 52 at 59.
14
Jeremy Webber, ―Relations of Force and Relations of Justice: the Emergence of Normative Community
between Colonists and Aboriginal Peoples‖ (1995) 33 Osgoode Hall L.J. 623 at 630-7.
15
Robert A. Williams, Jr., ―The Medieval and Renaissance Origins of the Status of the American Indian in
Western Legal Thought‖ (1983) 57 S. Cal. L. Rev. 1.

183

shared legal order was the treaty.16
The English placed great faith in these treaties, which had a once-and-for-all time
formality about them and did away with the need to be constantly nurturing the
goodwill of the native people. These treaties stood in direct contrast to the French
practice of persuading and befriending them year after year.17
In North America, the treaty relationship is perhaps the clearest manifestation that the
English and British recognized that tribes were entities having their own law and territory.18
They reflected the idea ―that whatever imperium was asserted over Indians rested on their
agreement rather than the fact of their forced submission.‖19 Most treaties consisted of a
written record outlining the substance of the agreement as well as various minutes and
protocols that were part of the negotiations. The negotiation of treaties was an important
activity. At least 64 treaties among the colonies and the eastern tribes were negotiated
between 1607 and 1699 and at least 111 additional treaties were signed between 1700 and
1775.20
Recognizing aboriginal possession and ownership by treaty was a simple recognition
of the actual state of affairs on the ground. Tribes were in de facto control of territory and
possessed the requisite diplomatic skill and/or military power to support their interests. Under
the circumstances it was necessary, particularly due to French imperial competition and
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―From 1764 until 1867 there were approximately 375 treaties between the British Crown and First Nations.
From 1867 until 1923 there were approximately another 150 treaties between the Crown and indigenous peoples
north of the 49th parallel.‖ The contemporary round of treaty-making in Canada stared with with the 1975 James
Bay and Northern Quebec Agreement. Joel Bakan et al., Canadian Constitutional Law, 3rd ed. (Toronto: Emond
Montgomery Publications Limited, 2003) at 592.
17
Upton, supra note 1 at 37.
18
But see Jennings who argues that early colonial society in New England viewed the continent as empty and
open to settlement without moral or legal regard for the aboriginals. Yet even in these circumstances the seizure
of aboriginal property was usually done ―with some show of legality.‖ Francis Jennings, The Invasion of
America: Indians, Colonialism, and the Cant of Conquest (Chapel Hill, N.C.: University of North Carolina
Press, 1975) at 144; John Peacock, ―Principles and Effects of Puritan Appropriation of Indian Land and Labor‖
(1984) 31 Ethnohistory 39.
19
Paul G. McHugh, Aboriginal Societies and the Common Law: A History of Sovereignty, Status, and SelfDetermination (Oxford: Oxford University Press, 2004) at 103.
20
Dorothy V. Jones, ―British Indian Treaties‖ in Wilcomb E. Washburn, ed., Handbook of North American
Indians (Washington: Smithsonian Institution, 1988) vol. 4 at 185.
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settlement pressure in the Ohio valley prior to 1763, to engage in diplomatic practices
(including treaty negotiation over territorial boundaries) similar to those among international
states at the time. Moreover, use of the treaty was an extension of the assumption, evidenced
by various letters patent and company charters, that either some European power or
indigenous people actually had possession of North American territory when England began
exploring and settling the continent.21 Finally, the multiple sources of authority within
colonial society (common law, imperial, colonial, corporate and tribal) and the diffuseness of
that authority, particularly on the frontier, made a pluralist juridical environment more
consistent with the realities of the colonial North America. Treaties with tribes gave form and
structure to one aspect of the ever-changing colonial project.
The juridical recognition of tribal interests in treaties, premised on the idea that tribes
were alternative sources of authority within the polity, was also accepted because the
international and national conceptions of sovereignty and constitutionalism were more
amorphous and accommodating to pluralistic legal environments.22 First, prior to the mid-19th
century, sovereignty (whether territorial or civil) was not an exclusive absolutist concept but
was conceived of as a more personal feudalistic relationship between the subject and the
ruler.23 The assertion of sovereignty did not necessarily entail the extension of total
jurisdiction over territories and peoples.24 Furthermore, the jurisdictional categories that arose
between the aboriginals and the colonists were fluid and depended upon the context.25
Second, international law concept of the juridical equality of states, regardless of power, or
their ability to enter into a subordinate relationship with larger states by treaty, was extended
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Brian Slattery, ―Paper Empires‖ in John McLaren, A.R. Buck & Nancy E. Wright, eds., Despotic Dominion
Property Rights in British Settler Societies (Vancouver: UBC Press, 2005) 50.
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McHugh, supra note 19.
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Ibid. at 61-116.
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Ibid. at 95.
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Yasi Kawashima, ―Jurisdiction of the Colonial Courts over the Indians in Massachusetts 1689-1763‖ (1969)
42 New England Quarterly 532.
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to non-Christian powers. While the issue of whether Native American tribes actually
constituted political societies or had a natural right to their territory was debated among
international law theorists, state practice in North America was premised on the idea that
tribes held territory under their own law. 26 Provided that there was a political organization
and a leadership with whom to negotiate, the British did not hesitate to treat with these
societies on the basis of juridical equality. While most of the agreements were ultimately
used to undermine or destroy the sovereignty or independence that was acknowledged,
international law as it related to these societies had not yet evolved toward the idea that their
status was unrecognized or unknown.27 Third, constitutionalism as a theory for organizing
government authority and elaborating the relationship among various levels of government
(imperial and colonies) was unarticulated and where articulated was contested.28 It did not
however, eliminate consideration of the juridical existence of the tribes, tribal legal systems
and tribal interests outside of or within the legal and constitutional system of the settlers. 29
For the settlers, the acceptance of colonial jurisdiction by the signatory tribes and
the sale of land (usually with continued use rights) in exchange for payment and/or
protection were the most important elements of the treaty relationship. The purchasing of
26
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land by treaty both expanded the land base of the colony and extended its jurisdiction.
While both societies held vastly divergent views regarding the ownership and sale of land
- aboriginals generally regarded the sale of land as the transfer of a particular use without
the concomitant right to exclude - both parties generally understood that a sale would
transfer jurisdiction from the tribe to colonial authorities.30
Purchasing land from the tribes began with the Virginia Company‘s efforts to
establish the first English settlement in North America. Like the Virginians, settlers in the
northern colonies were anxious to secure their land titles from the local tribes. They wished to
avoid occupying land that might have aboriginal claimants or create the impression that they
were defrauding the tribes.31 ―New England‘s records‖ notes Jennings, ―abound with deeds
attesting to purchases by 17th century Englishmen from stipulatedly rightful Indian
landlords.‖32 By the early 17th century, English and colonial law held that all transfers of title
from the aboriginals, either individually or collectively as tribes, were to be done only by the
Crown or needed to be re-affirmed by the Crown.33
The recognition of aboriginal independence, self-determination, and territorial
possession with the consequent incorporation of aboriginal rights into the common law; and
the creation of shared understandings formed an important premise for legitimizing the settler
presence while establishing the basis for private property and economic development. Yet
settler compliance with treaty agreements was often honoured only in the breach. War,
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skirmishing, squatting and legal legerdemain eroded aboriginal possessions.34
Accommodation with the tribes often entailed that the tribes act in a manner consistent with
British designs. The recognition of aboriginal rights could not completely submerge the
colonialist impulse. English conceptions of land ownership, possession and use coupled with
the English/British concept of imperium and territorial jurisdiction were ultimately too
dissimilar for any accommodation between the parties to be more than temporary.35 For the
British, control of territory necessarily included actual control, or right to control all persons
and subject matters arising in that territory. As the British and the colonists gained power,
shared jurisdiction or the assertion of colonial jurisdiction with aboriginal consent, which was
an implicit recognition of aboriginal power, slowly gave way.36
The shift of power away from the tribes, which allowed colonial governments to show
less solicitude to tribal interests, was accompanied by the development of more unitary and
euro-centric conceptions of sovereign and national authority.37 Unlike the Americans, who
developed the view that the tribes retained an inherent authority based on the pre-contact
occupation and use of territory, the British and settlers replaced the idea of a juridical equality
for the tribes. ―As the settler state consolidated its sense of self,‖ Paul McHugh writes, ―it
tended to increasingly see and treat aboriginal peoples as part of and entirely subject to its
own sovereignty rather than as separate polities.‖38 From the settler‘s point of view, the issue
of political authority and sovereignty was increasingly understood as a fight for local
responsible government under a unified sovereign imperial crown.
The political shift away from a more pluralist view of authority was accompanied by
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an increasingly ethnocentric and racist bias. Initially, during what Williams has called the
―encounter period‖ in North America (16th to late 18th century), the English settlers were
intrigued by colour differences between themselves and aboriginal peoples. The assignation
of endemic and irremediable characteristics based on colour was not widely held. The two
predominant assumptions - assimilation and appropriation of land - that formed early
attitudes towards the aboriginals were consistent with Christian and enlightenment ideas of
equality and individual dignity.39 These attitudes justified the appropriation of land based on
Lockean notions of property and subscribed to the idea that aboriginals could enter
mainstream white society by becoming farmers. A certain perspective was maintained
whereby it was recognized that indigenous peoples were individuals, (albeit of a ―fallen‖
state), and that war or violence perpetuated by them was, in some sense, justifiable. However,
anger over aboriginal hostility and violence directed towards the settlers, frustration over
their rejection of Christianity and ―civilization‖ and the exposition of various scientific
theories, which beginning in the late 18th century argued that racial characteristics were
related to intellectual prowess and cultural development, led many settlers to conclude that
Native Americans were inferior and borne to servitude. As stated by Vaughan:
A certain type of cultural relativity and moral absolutism combined…to show that
though white and red man were of the same biological mould, the Indian
possessed customs that fitted him perfectly to his level of development in the
history of man, but the level was far inferior to that of the white European. The
savage was the zero point of human society.40
In settled regions, where the threat of attack had disappeared there were often more benign
viewpoints, but attitudes generally changed from envisioning the tribes acquiring
―civilization‖ and assimilating into white society to racially motivated hostility,
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particularly on the frontier. By the mid-19th century, racist attitudes and racial categories,
as a justification for imperialism, genocide, ―Manifest Destiny,‖ or land dispossession and
as basis for differentiation were firmly entrenched.41 These racial attitudes both justified
and were evidenced by technological progress and imperial expansion coupled with the
concomitant encroachment, by arms or otherwise, onto aboriginal-controlled territory.
Despite the fundamental shifts in attitudes and power, the formalities and legalism
included in a nation-to-nation treaty relationship and the solicitude towards aboriginal
interests (albeit based on their uncivilized degraded state) survived Confederation. The
practice of concluding treaties with purportedly independent indigenous entities was too
deeply ingrained within the colonial process to be entirely discarded. What was similar in
form however, was transformed in substance. The recognition the juridical equality of tribes
was abandoned while the recognition aboriginal interests was no longer considered a legal
imperative but a political and moral obligation.42 The objective of post-Confederation treaties
continued to be to extinguish the ―personal and usufructuary rights‖ of the tribes but all
colonial and imperial officials acknowledged that the ceded rights could have been legally
extinguished without consent. Courts would not enforce the treaty provisions absent express
statutory enactments relating to the treaty terms.43 More important, the federal government
vigorously pursued an assimilation policy that sought to completely absorb aboriginal entities
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and individuals into white society.44

B.

The Establishment of British Hegemony and Aboriginal Treaties in Nova
Scotia and New Brunswick

Hermes has noted that the ―governance of the northeastern corner of North America…was
not achieved by invasion and conquest. It was a process of interaction between three peoples;
Algonquian, French, and English, from which emerged rules of who would govern what and
how.‖45 This interactive process in what the French called Acadia and what the Mi‘kmaq call
Mi‘kmak‘ik (ancestral Mi‘kmaq territory) began with the initial encounters between coastal
Mi‘kmaq and Basque, Norman, and Portuguese fishermen of the 1400s.46 As European
sailors sought out fishing grounds they often landed to cure their catch and take on
provisions. They traded with the coastal inhabitants in the area.47 The initial encounters were
followed with increased penetration by French fishers, explorers, and fur traders in the mid1500s and later French missionaries and settlers in the early 1600s.
The French Crown proceeded with the acquisition and settlement of New France upon
different principles than those later used by the English.48 When the French extended their
influence in Acadia through trade and missionary activities, their presence was never
incompatible with Mi‘kmaq, Maliseet and Passamaquoddy hunting and trading society. To be
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sure, liquor and disease as well as changes in lifestyle due to the introduction and desire for
European goods impacted aboriginal society. As the French were more attuned to the cultural
significance of bestowing and exchanging gifts with the tribes and showed little interest in
settling or cultivating aboriginal land, the Mi‘kmaq had little trouble acceding to the idea that
they were independent allies of the French Crown in Acadia in spite of the ―national and
supra-national Christian claims of France.‖49 They acknowledged the French Crown to be the
lord of the country but did not submit themselves to French law.
When France ceded Acadia to the United Kingdom in 1713, neither the French nor
the Mi‘kmaq considered the settlement permanent.50 The British presence in the region
amounted to several small military outposts.51 Prior to the establishment of Halifax in 1749,
the British presence amounted to a handful of soldiers based in Annapolis and Canso.52 The
Mi‘kmaq had the military power to resist the transfer of their territory. Before the expulsion
of the Acadians in 1755 and the defeat of Louisbourg in 1759, the French provided the
Mi‘kmaq with weapons, ammunition and trade opportunities to sustain their opposition to
British rule. Moreover, the Mi‘kmaq did not accept that they were bound by a peace and
cession agreement to which they were not a party. At the same time, they were aware of the
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French-British rivalry in the area and were astute in utilizing their pivotal position to extract
gifts and concessions from both sides.53
The British sought to change the basic terms of the relationship that the Mi‘kmaq had
had with the French despite their weak military position. First, they insisted that the French
cession made the area British territory by right of war. The Mi‘kmaq and French Acadians
living there were necessarily subject to British sovereignty and jurisdiction. As LieutenantGovernor of Nova Scotia wrote in 1762 to the Lords of Trade:
Your Lordships will permit me humbly to remark that no other Claim can be
made by the Indians in this Province, either by Treaties or long possession (the
Rule, by which the determination of their Claims is to be made, by Virtue of his
Majesty‘s Instructions) since the French derived their Title from the Indians and
the French ceded their Title to the English under the Treaty of Utrecht.54
The British determination not to concede Mi‘kmaq sovereignty and independence was
pursued assiduously, despite the fact that the British had no real control over the Mi‘kmaq
from 1713 until the French defeat in 1760. Thus when the Mi‘kmaq declared war in 1749, the
Nova Scotia council decided not to declare war in return because to do so would be to ―own
them [the Mi‘kmaq] a free & independent People; whereas they ought to be treated as so
many Banditti Ruffians, or Rebels to His Majesty‘s Government.‖55 Unsurprisingly, the
Mi‘kmaq fundamentally disagreed with this British position. While the Mi‘kmaq, as allies of
France, had acknowledged that the French King was ―their father,‖ they did not accept that he
held sovereignty over them so as to control their actions. The king could not subject them to
French law, and he neither owned their land nor did he have the capacity to cede their
53
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territory to another European power.56 They had welcomed the French Crown in their
territory as independent allies and their relationship to the United Kingdom in Acadia was
necessarily independent of France.57 They insisted that the British likewise needed to
recognize their independent status. Second, unlike in the American colonies, the British gave
no regard to aboriginal property interests. The Mi‘kmaq consistently asserted their ownership
to land that the British assumed they could simply occupy.58
It followed that British did not feel that land cessions by treaty were necessary since
Mi‘kmaq aboriginal title had been extinguished by France. ―The British were equally firm in
their belief that whatever title the Micmac (or any other Acadian aboriginal) might have had
had been lost in the two-fold process of French colonization followed by French defeat.‖59
When the protection of and compensation for aboriginal lands and hunting grounds was
incorporated into policy by 1761 Royal Instructions to the Governors of various North
American colonies and more formally by The Royal Proclamation, 1763, it did not apply to
Acadia. Regarding the effect of The Royal Proclamation, 1763 in the Maritimes, Cumming
and Mickenberg note:
[T]here is no indication that any land cession treaties were made nor any
compensation paid to the Indians….[T]he conclusion can be drawn that although
the proclamations of 1762 and 1763 applied to the maritime provinces, the
procedures outlined in them were not followed. The reasons for this are not
clear….The pressures generated by the influx of settlers combined with the fact
that the Indian nations were severely ravaged by disease in the early 19th century,
permitted the taking of Indian lands in the Maritimes with little concern for
aboriginal rights.60
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Thus when Lieutenant-Governor Belcher issued the Nova Scotia Proclamation in 1762
(Belcher‘s Proclamation) enjoining individuals from settling or interfering with hunting,
fowling and fishing ―upon any Lands so reserved to or claimed by‖ the Mi‘kmaq, the Lords
of Trade repudiated and invalidated it.61 Later in 1764 the Lords of Trade disallowed
Belcher‘s Proclamation though the Nova Scotia government never took formal action to
revoke it.
Third, the British had little patience for tribal customs and traditions, which could
have been integrated into a new ongoing and reciprocal relationship with the Mi‘kmaq. For
example, the British essentially thought that dispensing and exchanging gifts was bribery
rather than part of a reciprocal pattern of ongoing relations among allies, which was the
Mi‘kmaq understanding of such exchanges. They also sought to colonize and settle lands in a
manner that undermined the traditional subsistence base of the tribes.62 The unwillingness to
justify British actions in terms of the Mi‘kmaq‘s social and cultural premises across Mi‘kmaq
territory -- to reach what White calls the ―middle ground,‖ -- contributed to the intermittent
warfare which the British tended to attribute to French machinations. 63 However, the relative
insensitivity of the British tended to force the Mi‘kmaq into a greater reliance on the
remaining French presence maintained through Catholic missionaries.64 This greater reliance
on the French served French interests because they believed that any accommodation
between the Mi‘kmaq and the British would be detrimental to the French presence in Canada.
The British approach in Acadia not only differed from that of the French but also
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differed from British practice farther south. The British only entered into treaties for military
and strategic considerations, not for the peaceful acquisition of land and the extension of
settled frontier.65 The treaties therefore emphasized the acceptance of British dominion and
jurisdiction over the tribes as well as peace provisions.
The 1713 Treaty of Portsmouth New Hampshire was one of the first treaties that
affected Acadia. The treaty included aboriginals in what later became the province of New
Brunswick but did not include Mi‘kmaq in Nova Scotia.66In the treaty, the tribes agreed to
cease hostilities against the British and acknowledged themselves to be ―the lawfull [sic]
subjects of our Sovereign Lady, Queen Anne‖ and promised their ―hearty Subjection &
Obedience unto the Crown of Great Britain….‖67 The tribes agreed leave the colonists
―Rights of Land & former Settlements, Properties, & possessions‖ unmolested and free from
any aboriginal claims but ―Saving unto the said Indians their own Grounds & free liberty of
Hunting, Fishing, Fowling, and all other their Lawful Liberties & Privileges....‖ This
reference to hunting, fishing and gathering rights is apparently the first in a treaty affecting
Canadian aboriginals.68 Additionally, the terms provided that any dispute between the parties
would be governed by English law.
For the next decade, the British were engaged in low-level conflict with the Mi‘kmaq
and other Algonquin tribes throughout northern New England and Acadia. The Mi‘kmaq,
who considered the British enemies, were particularly ―deeply affected‖ by the French
cession of the territory.69 As they stated through an Acadian intermediary after the British
demanded a return of a vessel they seized in 1720 ―we are here to tell you that this land here
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that God has given us…cannot be disputed by anyone…We are masters, independent of all,
and would have our country free.‖70
Given Acadian aboriginal hostility, the different British approach to the tribes and
French efforts to foster hostility, the British were unable to enter into another treaty until
1725 in the aftermath of a conflict known in New England as Dummer‘s War. The treaty
conference and the resultant series of treaties that came out of it were unique in that it
included aboriginals from Maine, New Hampshire, New Brunswick and Nova Scotia. The
Boston negotiations for the 1725 treaty involved minimal direct input from Acadian tribes.71
Nevertheless following instructions from the Nova Scotia government, Major Paul
Mascarene, Nova Scotia Treaty commissioner during the negotiations, offered additional
reciprocal promises (Mascarene‘s Promises) in a separate document tailored to the situation
in Acadia in order to obtain ratification of the Nova Scotia version of the treaty when it was
presented for tribal ratification the following summer.72 Among other things, Mascarene‘s
Promises included a stipulation that the ―[i]ndians shall not be molested in their persons,
Hunting, Fishing and Planting Grounds nor in any other their lawfull Occassions by His
Majestys [sic] subjects or their Dependants….‖73 These additional articles as well as the
treaty language which acknowledged British ―jurisdiction and dominion‖ over Acadia were

70

Ibid. at 100.
The treaties that came out of the 1725 Boston Conference were negotiated by the Penobscot who claimed to
―speak for all the Indians of Maine and eastward‖ but did not have the authority to bind any other tribes except
the Penobscot. The negotiators did have promises from the Mi‘kmaq and the Maliseet that there would be peace
during the negotiations. The British would necessarily need to seek ratification of the treaty from the other
tribes. For a discussion of the events surrounding the 1725 Treaty see Stephen E. Patterson, ―Anatomy of a
Treaty: Nova Scotia‘s First Native Treaty in Historical Context‖ (1999) 48 U.N.B.L.J. 41. The ratification of the
version of the treaty concerning Nova Scotia was ratified by various Mi‘kmaq bands, the Maliseet and some
Penobscot in the summer of 1726 at Annapolis Royal.
72
A copy of the Mascarene‘s Promises is found in Andrea Bear Nicholas, ―Mascarene‘s Treaty of 1725‖ (1994)
43 U.N.B.L.J. 3 at 17-8.
73
The promises given by Mascarene to the Mi‘kmaq and other Acadian tribes during the negotiations in
December 1725 were in a separate document that was not signed by the various tribal representatives in
Annapolis Royal. At Annapolis Royal because of Mascarene‘s absence, the treaty and separate promises were
redrafted to reflect the fact that the Lieutenant Governor of Annapolis Royal John Doucette was the British
representative. Patterson, supra note 71 at 60-1.
71

197

ratified in June 1726 at Annapolis Royal and in 1728 by the Mi‘kmaq and other Acadian
tribes.74
Land cessions were not mentioned in the 1725 treaty ratified at Annapolis. This
pattern of no land cessions as the British pursued their strategic and military objectives vis-àvis the imperial rivalry with the French coupled with a Mi‘kmaq agreement to cease fighting
and accede to British jurisdiction was followed in all subsequent treaties.75 The Treaty of
1725 applicable to Nova Scotia was renewed with the Maliseet, Passamaquoddy and one
band of Mi‘kmaq with Governor Cornwallis upon the establishment of Halifax in 1749.76
This agreement was superseded by a renewal of hostilities between the Mi‘kmaq and the
British. In August 1749, in response to Mi‘kmaq attacks throughout Nova Scotia, Cornwallis
issued a proclamation authorizing the military and all British subjects to ―annoy, distress,
take or destroy‖ any Mi‘kmaq that they ran across.77The British and the Mi‘kmaq again
entered into a treaty in 1752. This treaty was made between Governor Hopson of Nova Scotia
and ―Major Jean Baptiste Cope, chief Sachem of the Tribe of Mick Mack Indians Inhabiting
the Eastern Coast of the said Province‖ who agreed to attempt to persuade other Mi‘kmaq
bands to make peace. The parties again agreed to renew the Treaty of 1725 and stated that all
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hostilities would be ―buried in oblivion with the hatchet.‖78 Article 4 was the primary quid
pro quo of the treaty. It stated:
That the said tribe of Indians shall not be hindered from but have free liberty of
hunting and fishing as usual: and that if they shall think, a truck house needful at
the River Chibenaccadie or any other place of their resort, they shall have the
same built and proper merchandize lodged therein to be exchanged for what the
Indians shall have to dispose of, and that in the meantime the said Indians shall
have free liberty to bring for sale to Halifax or any other settlement within this
Province, skins, feathers, fowl, fish or any other thing they shall have to sell,
where they shall have liberty to dispose thereof to the best advantage.79
After the French defeat at Quebec, the Mi‘kmaq and the British again entered into a series of
treaties in which they agreed to cease all hostilities. Under the terms of these 1760/61 treaties,
the Mi‘kmaq recognized British domination and jurisdiction over Nova Scotia and promised
not to molest any British subjects. They were to make restitution for any crimes committed
by them and they were to resolve any disputes between the aboriginals and colonists in
colonial courts under colonial law. They also agreed to trade only at a truckhouse established
for them. The language and the additional promises found in the Treaty of 1725 and 1752
were not specifically included in these later treaties. All Mi‘kmaq bands signed similar
versions of this agreement. Additional treaties renewing the submission of the Mi‘kmaq to
British jurisdiction, along with a guarantee of various usufructuary rights, were entered into
in 1779 and 1794.80 These treaties were in response to the American and French revolutions
that once again raised the spectre of imperial conflict and aboriginal war in the area.
Except for the renewal of interest in the aboriginals due to their perceived potential to
engage in military activity in concert with the American and French revolutions, British and
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colonial policy towards the Mi‘kmaq and the Maliseet essentially fell into desuetude after the
French departure from Canada. The influx of Loyalists rapidly reduced the remaining
unsettled areas in the region and extended British control and jurisdiction throughout the area.
In this emergent colonial society, aboriginals were marginalized. With increased European
settlement, Miller notes: ―the Indians ceased to be allies and economic partners [and] they
increasingly assumed the roles of obstacle to development and consumer of public funds.‖81
The aboriginals were accorded no land rights and were expected to follow the colonial
practice of petitioning for land grants from the colonial government. Until a reserve policy
was developed settlers and the colonial government occupied and seized whatever land they
wished to occupy. Where reserves were established, little effort was made to protect them
from squatting.82 Imperial authorities remained committed to the protection of aboriginal
peoples but the actual responsibility for the tribes was with the provinces, which were at best
indifferent to aboriginal land claims.83 The policies that were enacted were usually not
implemented. As the Colonial Office committed to self-government for the settler colonies in
the mid-19th century, the ability of imperial authorities to implement an effective protective
policy, which had always been somewhat rhetorical and tenuous in practice, simply
disappeared.84 The treaties with the Mi‘kmaq and other Acadian tribes were simply ignored
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by the colonial government and the imperial Crown.85
The Mi‘kmaq protested their situation as best they could. They continued to insist on
their treaty rights and launched appeals to the colonial assembly as well as directly to the
British Crown, requesting both an improvement of their poverty and recognition of their
aboriginal and treaty rights. These petitions were either forcefully denied or led to a flurry of
investigatory activity, but failed to address the issues in any meaningful way due to lack of
political will and money.86 The failure of these political attempts to seek recognition and
redress of their aboriginal and treaty rights was mirrored by the inability to get colonial and
Canadian courts to recognize and effectuate aboriginal, treaty and land rights. ―As distinct as
Newfoundland, Nova Scotia, and New Brunswick were in local matters, the Indians in all
these jurisdictions did not have access to local courts to protect their lands.‖87 When
aboriginal rights were judicially considered the aboriginal participant was usually a criminal
defendant and the court refuse to recognize the claimed rights.

III.
A.

The 1999 Marshall Decision by the Supreme Court of Canada
Facts and Argument

The context and factual details of R. v. Marshall have been extensively examined.88 The
specific dispute began in 1993 when Donald Marshall, a registered member of the Mi‘kmaq
Membertou Band, which has a reserve on Cape Breton Island, netted 463 pounds of eels at
Pomquet Harbour in the northeastern mainland of Nova Scotia. The eels were placed in
holding pens situated adjacent to the Mi‘kmaq Afton Reserve in Antigonish County. Marshall
later sold the eels to a fish processor. He was charged with violations of ss. 4(1)(a) and (2) of
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the Maritime Provinces Fishery Regulations and s. 35(2) of the Fishery (General)
Regulations promulgated under the authority of s. 78(a) of the Federal Fisheries Act.89
At the time Marshall was arrested by Nova Scotia Fisheries officers, the legal
landscape of aboriginal rights in the area had changed significantly from the earlier nonrecognition of aboriginal interests. The courts had determined neither the Mi‘kmaq nor the
Maliseet had ceded their territory by treaty. R. v. Syliboy, which denied the Mi‘kmaq hunting
and fishing rights under the 1752 treaty, was no longer considered good law. The courts had
held that local aboriginals had common law aboriginal rights to hunt, fish and gather on lands
and waters adjacent to their reserves. In Simon v. The Queen the Supreme Court ruled that the
Mi‘kmaq had a right to hunt under Article 4 of the 1752 Treaty outside of reserves.90 Indeed,
the Crown attorney told the Marshall Trial Court that if Marshall had not been fishing
commercially, he would not have been prosecuted.91 Moreover, it was settled that any
member of the Mi‘kmaq, including those Mi‘kmaq who remained under French jurisdiction
on Cape Breton Island until 1758, could claim the treaty right under the 1752 treaty in spite
of the fact that only one band had actually signed it.
The rights retained were protected by the Constitution Act, 1982 and governmental
regulation was subject to the justification test set forth in R. v. Sparrow.92 In R. v. Peter Paul,
the Mi‘kmaq had briefly won a major expansion of their treaty rights under the 1725 and
1752 treaties that would have allowed them to log in New Brunswick forests.93 Though the
case had been reversed on appeal, the facts had not been developed enough to allow the New
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Brunswick Court of Appeals‘ decision to be determinative.94 The legal significance of the
1760/61 Treaties had not been addressed.
Marshall argued that he held an aboriginal right and treaty right under the Treaty of
1752 or the trade clause of the treaties signed 1760/61, to fish and to sell fish. The Treaty of
1752 stated in Article 4:
It is agreed that the said Tribe of Indians shall not be hindered from, but have free
liberty of Hunting & Fishing as usual…[and] the said Indians shall have free
liberty to bring for Sale to Halifax or any other Settlement within this Province,
skins, feathers, fowl, fish or any other thing they shall have to sell, where they
shall have liberty to dispose thereof to the best Advantage.95
In the period of 1760-1, the British had entered into a series of peace treaties with various
Mi‘kmaq bands in an effort to end the fighting after the overthrow of Louisbourg in 1758.
The British later intended to gather all the bands together for a general treaty covering the
entire province, but this never happened. Marshall also claimed that the clause found in the
Treaty of Peace and Friendship signed March 10, 1760 in concerning trade and the
establishment of truckhouses by the British (the ―truckhouse clause‖) provided the treaty
right to fish and trade fish, and that this particular treaty was representative of the various
treaties entered into at the time. The March 10, 1760 truckhouse clause stated:
And I do further promise for myself and my tribe that we will not either directly
nor indirectly assist any of the enemies of His most sacred Majesty King George
the Second, his heirs or Successors, nor hold any manner of Commerce traffick
nor intercourse with them, but on the contrary will as much as may be in our
power discover and make known to His Majesty's Governor, any ill designs
which may be formed or contrived against His Majesty‘s subjects. And I do
further engage that we will not traffick, barter or Exchange any Commodities in
any manner but with such persons or the managers of such Truck houses as shall
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be appointed or Established by His Majesty's Governor at Lunenbourg or
Elsewhere in Nova Scotia or Accadia.96
Marshall argued that the 1760/61 treaties should be understood within the context of several
decades of Mi‘kmaq-British relations. Included in this context were the series of treaties
signed by the Mi‘kmaq and other Acadian tribes commencing in 1725, which Marshall
argued created a set of expectations between the parties and shed light on their intentions
when they agreed to the truckhouse clause in 1760. This context made it clear that the
Mi‘kmaq and the British intended to confirm that the Mi‘kmaq would have the free liberty to
trade without restriction. The British intended the Mi‘kmaq to continue their current lifestyle,
which included hunting, fishing and gathering, when they signed the peace treaties.
Moreover, the context showed that the Mi‘kmaq did not agree to unilateral regulation by the
Crown. Furthermore, Marshall argued that if his fishing and trading activities were subject to
regulation, it must be in accordance with the test set forth in R. v. Sparrow.
The Crown argued that the only treaties which potentially governed the relationship
between the Mi‘kmaq and the Crown were the 1760/61 treaties. The Treaty of 1752 was no
longer operative as it had been terminated by subsequent hostilities or superseded by the later
1760/61 Treaties. The 1760/61 treaties did not grant the Mi‘kmaq the right to fish, much less
fish commercially. In the alternative, the Crown argued that if the court did find that the
1760/61 Treaties did grant the right to fish commercially, the Crown retained the right to
regulate the activity because the right of regulation was inherent in the right conveyed. The
Crown further argued that if a commercial fishery was granted to the Mi‘kmaq, the right is
subject to the Crown‘s right to regulate the fishery and its regulation need not be justified
under Sparrow.
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After evidence was presented, Marshall dropped any reliance on the Treaty of 1752 or
common law aboriginal rights. He requested that the trial judge proceed on the basis of the
1760/61 treaties. According to Marshall‘s lead counsel Wildsmith, reliance on the 1752
Treaty was not necessary because the Crown‘s expert witness Dr. Patterson expressed an
opinion under cross-examination about the 1760/61 treaties that had not been previously
disclosed. ―In that evidence,‖ states Wildsmith:
Dr. Patterson offered the opinion that the British understood the Mi'kmaq lived by
hunting and fishing and gathering, that these activities would provide the products
to trade, and that the Mi'kmaq therefore ―have the right to trade it.‖ 97
Patterson had previously testified that all of the known Mi‘kmaq had subscribed to the
Treaties of 1760/61, and that the treaties continued to be valid and operative. According to
Wildsmith, with the Crown's expert conceding that the treaties continued to be valid and in
force, and that they also contained the ―right to fish and to trade the fish,‖ reliance on the
1752 Treaty was unnecessary.98
The lower Nova Scotia courts ruled in favour of the Crown. While the Trial Court, by
Justice Embree was satisfied that the agreements among the various tribes and the British
were valid aboriginal ―treaties‖ under Canadian law, it nevertheless ruled that the truckhouse
clause did not provide Marshall with the right to engage in commercial eel fishing; the treaty
provided a more limited right to trade that expired when the truckhouse trading system was
dismantled. As for the more general rights to trade beyond the long disestablished and shortlived truckhouse trading regime, the Court simply found that the ―British did not intend to
convey and would not have conveyed the right which the Defendant claims as a treaty
right.‖99 The Nova Scotia Court of Appeal upheld Marshall‘s conviction.100 Marshall
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appealed to the Supreme Court of Canada which reversed.
1.

The Majority Opinion of Justice Binnie in the Supreme Court of Canada.101

Justice Binnie writing for the majority in the Supreme Court of Canada based his opinion on
the observation that only a ruling for the Mi‘kmaq would uphold ―the honour and integrity‖
of the Crown; an exegesis which assumed an historic continuity in Crown-Mi‘kmaq relations
and Mi‘kmaq fishing and trading activity.102 These considerations, combined with the
generous rules of interpretation, were essential to his decision in favour of the treaty right. He
noted that if the dispute ―had arisen out of a modern commercial transaction…the Mi‘kmaq
[would] had inadequately protected their interests‖; as the document, ―standing in isolation‖
did not support Marshall‘s argument that the Mi‘kmaq had a right to trade as well as the
―right to pursue traditional hunting, fishing and gathering activities in support of that
trade.‖103
In part, Justice Binnie‘s conclusion was based on an extension of the interpretive
principles involving the use of extrinsic evidence in the interpretation of treaty terms. The
Nova Scotia Court of Appeal had concluded that ―[w]hile treaties must be interpreted in their
historical context, extrinsic evidence cannot be used as an aid to interpretation, in the absence
of ambiguity.‖104 Binnie rejected this strict interpretative approach. First, he reasoned that
Canadian courts had always considered parole evidence to show whether the written text of
an agreement was the exclusive record of the agreement. Second, even where the treaty
document purports to contain all the terms, extrinsic evidence of historical and cultural
context might still be considered where there is no ambiguity. Prior to Marshall I, it was
settled that extrinsic evidence could be used to determine the existence of a treaty and the
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interpretation of ambiguous terms, but it was not settled when to use extrinsic evidence where
the treaty text presented no textual ambiguity.105 The ―generous‖ rules of interpretation
avoided this problem but did not eliminate it. 106 ―The special rules,‖ according to Justice
Binnie:
[A]re dictated by the special difficulties of ascertaining what in fact was agreed
to. The Indian parties did not, for all practical purposes, have the opportunity to
create their own written record of the negotiations. Certain assumptions are
therefore made about the Crown's approach to treaty making (honourable) which
the Court acts upon in its approach to treaty interpretation (flexible) as to the
existence of a treaty, the completeness of any written record (the use, e.g., of
context and implied terms to make honourable sense of the treaty arrangement)
and the interpretation of treaty terms once found to exist. The bottom line is the
Court's obligation is to "choose from among the various possible interpretations
of the common intention [at the time the treaty was made] the one which best
reconciles" the Mi'kmaq interests and those of the British Crown.107
Third, where a treaty is concluded verbally and written up later by a Crown representative, it
is unconscionable to ignore oral terms while relying on written terms.
The majority then applied these judicial methodologies to the facts found by the trial
court. It noted that the determination of the existence and scope of an aboriginal and treaty
rights on the basis of facts found by the lower court was a question of law to which the
appellate court owes no deference. At the same time, the findings of fact from which an
inference of aboriginal and treaty rights is drawn should be accorded deference by the
appellate court unless there is a ―palpable and overriding error.‖108
The Court then determined that the findings of the trial court were contradictory and
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not in accord with the evidence. Binnie noted Justice Embree‘s conclusion that the written
treaties contain all the promises made and all the terms and conditions of the agreement was
contradicted by his earlier statement: ―I am satisfied that this trade clause in the 1760/61
treaties gave the Mi‘kmaq the right to bring the products of their hunting, fishing and
gathering to a truckhouse to trade‖.109 Moreover, the restrictive interpretation of the treaty
text did not accord ―with the British-drafted minutes of the negotiating sessions‖ that took
place with the Maliseet and Passamaquody from which the text of March 10, 1760 treaty with
the Mi‘kmaq was generated, the historic context of Mi‘kmaq-British relations, or the
subsequent actions of the parties.110 For the Court, the earlier negotiating sessions (which
occurred in February, 1760) were relevant because the treaty with the Mi‘kmaq was found to
―make peace on the same conditions‖ as the peace treaties with the Maliseet and
Passamaquody.111 At the time, the Mi‘kmaq remained a potent military threat to the British
despite the French defeat. The British wished to secure peace and this peace was necessarily
―bound up with the ability of the Mi‘kmaq people to sustain themselves economically.‖112 It
also required that the British supply the Mi‘kmaq with trade items that had previously been
supplied by the French at preferential prices. Finally, the British had negotiated prices for
various truckhouse trade items, established six truckhouses (subsequently reduced to two)
and the Nova Scotia House of Assembly passed an act restricting aboriginal trade to
truckhouses within weeks of the March 10, 1760 agreement.113 For the Court this approach
―would only be effective if the Mi‘kmaq had access both to trade and to the fish and wildlife
resources necessary to provide them with something to trade.‖114
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Once Justice Binnie had determined that the treaty text was incomplete, he then
considered what would be the content of the terms not included. In order to do this, he
reviewed the assumptions the parties had had when they entered the agreement as revealed by
historic evidence. For the Court, such an evaluation of assumptions was not unusual. ―Courts
will imply a contractual term on the basis of presumed intentions of the parties where it is
necessary to assure the efficacy of the contract….‖ Applying the ―officious bystander‖ test,
Binnie found that the Mi‘kmaq assumed a continued right to hunt and fish when they agreed
to the truckhouse restriction. Yet in a commercial bilateral negotiation such an assumption
was not legally efficacious -- a right to trade did not imply any right of access to trade items.
However the treaty relationship differed from typical commercial agreements in that the
Crown‘s honour was also involved. The honour of the Crown was specifically invoked in
these agreements and it is bound up in the historic relationship with tribes and the treaty
process.
If the law is prepared to supply the deficiencies of written contracts prepared by
sophisticated parties and their legal advisors in order to produce a sensible result
that accords with the intent of both parties, though unexpressed, the law cannot
ask less of the honour and dignity of the Crown in its dealings with First
Nations.115
As the honour of the Crown was always at stake when the Crown interacted with aboriginal
peoples, it becomes a crucial principle of interpretation that informs the determination of
unwritten assumptions underlying the treaty agreement. No appearance of ―sharp dealing‖ or
failure to perform agreements through legal subterfuge or legerdemain is acceptable: ―an
interpretation of events that turns a positive Mi‘kmaq trade demand into a negative Mi‘kmaq
covenant is [in]consistent with the honour and integrity of the Crown.‖116
Thus the right to engage in small scale commercial fishing was a treaty right protected
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by s. 35(1) of the Constitution Act, 1982.
[T]he surviving substance of the treaty is not the literal promise of a truckhouse,
but a treaty right to continue to obtain necessaries through hunting and fishing by
trading the products of those traditional activities….
The treaty did not confer preferential rights to fish as argued by the Crown, but rather
conferred a higher level of legal protection to activities that enjoyed by all Canadian citizens.
The fact the content of Mi‘kmaq rights under the treaty to hunt and fish and trade
was no greater than those enjoyed by other inhabitants does not, unless those
rights were extinguished prior to April 17, 1982, detract from the higher
protection they presently offer to the Mi‘kmaq people.117
Once the Court found that the treaty right existed, the issue of the scope and extent of
the right needed to be considered. This limitation was of particular importance to the Crown
and non-aboriginal parties because the extent of the treaty right to trade related to the
aggregate fish catch rather than as a component part of a provincial and federal regulatory
regime which could include an entrenched treaty protected regulatory regime.
The Crown expresses the concern that recognition of the existence of a
constitutionally entrenched right with, as here, a trading aspect, would open the
floodgates to uncontrollable and excessive exploitation of the natural resources.
Whereas hunting and fishing for food naturally restricts quantities to the needs
and appetites of those entitled to share in the harvest, it is argued that there is no
comparable, built-in restriction associated with a trading right, short of the
paramount need to conserve the resource.
This fear, which Justice Binnie characterized as a leveraging a treaty right into indigenousowned factory trawler, was held to be misplaced because the treaty right to trade and fish was
limited by the treaty text.118 He noted that the text uses the term ―necessaries‖ to describe
those items that the Mi‘kmaq could procure at the truckhouses. ―Necessaries‖ for Binnie were
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those traditionally traded items that would allow the aboriginals to secure a ―moderate
livelihood‖ through market exchange. This moderate livelihood ―includes such basics as
‗food, clothing and housing supplemented by a few amenities‘….It address day-to-day
needs.‖ 119
[I]t is not suggested that Mi'kmaq trade historically generated "wealth which
would exceed a sustenance lifestyle". Nor would anything more have been
contemplated by the parties in 1760.120
Thus natural resource exploitation to achieve a moderate livelihood was the extent of the
treaty right. Importantly from the Crown‘s perspective, catch limits that would produce a
moderate livelihood could be established by regulation and enforced without violating the
treaty right and would they need to be justified under the Sparrow/Badger test.121 Where the
trade and related fishing activities ―extend beyond what is reasonably required for
necessaries,‖ a Mi‘kmaq harvester ―would be outside treaty protection…[and could be] dealt
with accordingly.‖122
After determining both the existence and the extent of the treaty right, the majority
considered whether the regulatory regime violated by Marshall impermissibly infringed upon
his treaty rights. Citing Sparrow the Court outlined the test for infringement under s. 35(1).
To determine whether the fishing rights have been interfered with such as to
constitute a prima facie infringement of s. 35(1), certain questions must be asked.
First, is the limitation unreasonable? Second, does the regulation impose undue
hardship? Third, does the regulation deny to the holders of the right their
preferred means of exercising that right? The onus of proving a prima facie
infringement lies on the individual or group challenging the legislation.123
The Court observed that the regulations provided the Minister with absolute discretion to
issue licenses. Citing R. v. Adams, it held this ―unstructured discretionary administrative
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regime‖ carried the risk of infringing upon constitutionally protected aboriginal rights ―in the
absence of some explicit guidance.‖124 As the restrictions imposed on Marshall included the
method, timing and extent of treaty harvesting, they constituted a prima facie infringement.
Treaty rights could only be interfered with in accordance with the justification analysis and
the Crown had presented no justification for the regulations, therefore the regulations under
which Marshall had been charged were invalid. The Court acquitted Marshall on all charges.

B.

The Rehearing Decision

After the decision was released an intervener in the case, the West Nova Fisherman‘s
Coalition applied for a rehearing and a stay of judgment. It asked the Court to order a limited
trial on the issue of whether the application of the fisheries regulations to the 1760/61 treaty
rights ―could be justified on conservation or other grounds.‖125 Because the Crown had
argued in the criminal prosecution that the treaty right did not exist, it had not sought to
justify its licensing regulations and closed season restriction. The Crown, along with Marshall
and the other interveners opposed the motion. The Court dismissed the motion.
While there were good procedural and due process reasons for summarily dismissing
the motion without comment, the Court nevertheless embarked on a lengthy discussion
clarifying the earlier judgment. This discussion emphasized the continued ability of the
federal and provincial governments to regulate maritime fisheries in spite of the recognition
of the treaty right, while limiting the potential scope of the Marshall I judgment. As an initial
observation, the Court noted that the rehearing application reflected a ―basic
misunderstanding of the scope‖ of the earlier judgment.126 That judgment, according to the
Court was ―directed solely to the issue of whether the Crown had proven the appellant
[Marshall] guilty as charged.‖ Marshall, the Court continued, had ―established that the

124

Ibid. at 504; R. v. Adams, [1996] 3 S.C.R. 101[Adams].
Marshall II, supra note 8 at 534.
126
Ibid. at 542.
125

212

collective treaty right held by his community allowed him to fish for eels‖ on a small-scale
commercial basis.127 The treaty right to obtain necessaries by trading various products
obtained by hunting and fishing is ―subject to restrictions that can be justified under the
Badger test.‖ 128 The Badger test requires that an infringement of a treaty right could be done
only with sufficient justification but this higher standard did not prevent the regulation of
Mi‘kmaq treaty activity ―on the basis of conservation or other compelling and substantial
public objectives.‖129 Moreover, while the Court did not preclude the idea that the judgment
protected a wide range of tribal hunting, fishing, and gathering activity, it noted the decision
only protected fishing for eels.
The September 17, 1999 majority judgment did not rule that the appellant had
established a treaty right ―to gather‖ anything and everything physically capable
of being gathered. The issues were much narrower and the ruling was much
narrower. No evidence was drawn to our attention, nor was any argument made in
the course of this appeal, that trade in logging or minerals, or the exploitation of
off-shore natural gas deposits, was in the contemplation of either or both parties
to the 1760 treaty; nor was the argument made that exploitation of such resources
could be considered a logical evolution of treaty rights to fish and wildlife or to
the type of things traditionally ―gathered‖ by the Mi‘kmaq in a 1760 aboriginal
lifestyle. It is of course open to native communities to assert broader treaty rights
in that regard, but if so, the basis for such a claim will have to be established in
proceedings where the issue is squarely raised on proper historical evidence, as
was done in this case in relation to fish and wildlife. Other resources were simply
not addressed by the parties….130
The Court then addressed the issue of justification and the content of the treaty right
recognized in Marshall I. First, it again asserted that any treaty right was subject to limitation
and governmental regulation in order to conserve the resource or because of other compelling
and substantial public objectives. The validity of the Fisheries Act and its regulations
remained unaffected. Second, the implied right to harvest for trade was limited to the issue
before the Court, i.e. the small scale right to trade and fish for eels. Any other resource
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exploitation under the treaty would need to be tested before the courts.131 Third, harvest rights
under the treaty were limited to ―necessaries,‖ and to those things that traditionally gathered
at the time and within the reasonable contemplation of the parties. ―While treaty rights are
capable of evolution within limits…their subject matter (absent a new agreement) cannot be
wholly transformed.‖132 Fourth, the treaty use and level of exploitation was subject to a
cultural limitation. Mi‘kmaq simply did not seek to amass wealth historically and did not
contemplate negotiating for treaty rights that would allow them to engage in treaty protected
large scale commercial fishing. Fifth, the treaty right did not establish an exclusive right to
harvest or the right to harvest outside of government regulation. Sixth, given the rights of
non-aboriginal citizens to use resources, regulation to ensure their participation in the harvest
was not precluded.
The Minister's authority extends to other compelling and substantial public
objectives which may include economic and regional fairness, and recognition of
the historical reliance upon, and participation in, the fishery by non-aboriginal
groups. The Minister's regulatory authority is not limited to conservation.133
The treaty rights recognized in Marshall I which can be regulated under Badger were also
subject to limitation based on the harvest rights of non-aboriginals. To underscore this point
the Court observed that the Marshall I majority opinion cited R. v. Nikal for the proposition
that the regulation of treaty and aboriginal rights is not necessarily invalid but must be
justified.134 However, in its rehearing opinion, the quotation from Nikal was not directly
related to the issue of justification requirements (e.g. conservation or public interest) but
instead was decidedly ―rights-based,‖ shifting the emphasis from the treaty right to the larger
rights of the non-aboriginal community.
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It has frequently been said that rights do not exist in a vacuum, and that the rights
of one individual or group is [sic] necessarily limited by the rights of another. The
ability to exercise personal or group rights is necessarily limited by the rights of
others. The government must ultimately be able to determine and direct the way
in which these rights should interact. Absolute freedom in the exercise of even a
Charter or constitutionally guaranteed aboriginal right has never been accepted,
nor was it intended. Section 1 of the Canadian Charter of Rights and Freedoms is
perhaps the prime example of this principle. Absolute freedom without any
restriction necessarily infers a freedom to live without any laws. Such a concept is
not acceptable in our society. 135
Thus, allocation of the harvest and consideration of proportionality among the various parties
justified by the interest of non-natives was both legitimate and necessary.136 Seventh, the
regulation of the resource beyond that required to provide for necessaries to the Mi‘kmaq
need not be justified under Badger:
Only those regulatory limits that take the Mi'kmaq catch below the quantities
reasonably expected to produce a moderate livelihood or other limitations that are
not inherent in the limited nature of the treaty right itself have to be justified
according to the Badger test.137
In sum, the Court significantly narrowed the Marshall I decision. It suggested that federal
regulatory power remained for the most part intact and that a full determination of the treaty
rights would entail legal costs to the Mi‘kmaq; forcing individual Mi‘kmaq to risk conviction
in criminal proceedings in order to extend treaty protection to a particular hunting, fishing
and gathering activity.

IV.

The Doctrine of Hunting, Fishing and Gathering

The Marshall decisions are representative of the current understanding of the Doctrine of
aboriginal hunting, fishing and gathering rights in Canada. The doctrine is an exegesis of
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precedent (Canadian, provincial, American, U.K., and other commonwealth); federal and
provincial statute and policy; colonial law and policy; and a judicial understanding of the
historical context of aboriginal interactions with the imperial and colonial state.
As mentioned above, the existence of these rights was neither denied in the colonies
prior to Confederation nor by the Dominion of Canada.
The right of Indians to hunt and fish for food on unoccupied Crown lands has
always been recognized in Canada in the early days as an incident of their
―ownership‖ of the land, and later by the treaties by which the Indians gave up
their ownership right in these lands.138
In the first few decades of settlement, given the large area and low European population there
was little impetus for any regulation of hunting, fishing and gathering activities - aboriginal
or otherwise. It was assumed that aboriginals exercised common law rights on Crown lands
along with settlers and treaty rights providing for hunting, fishing, and gathering was part of
the ―general liberty accorded to all of the King's subjects rather than the recognition of a
special right enjoyed by aboriginal peoples.‖139 At the same time, government policy was that
the tribes would continue to harvest food from Crown land until the land was developed, a
right that might otherwise not be available to other citizens.140 This harvesting right would
enable the tribes to feed themselves thus lowering government expense.
The hunting, fishing and trapping rights were not solely for the benefit of First
Nations people. It was in the Crown's interest to keep the aboriginal people living
off the land, as the Commissioners themselves acknowledged in their Report on
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Treaty 8 dated September 22, 1899 (at p. 5): We pointed out that the Government
could not undertake to maintain Indians in idleness; that the same means of
earning a livelihood would continue after the treaty as existed before it, and that
the Indians would be expected to make use of them. 141
Moreover, in some areas such as British Columbia, tribal harvesting filled an economic niche
by supplying food to settlers.142
As national and provincial jurisdiction expanded and economic development took up
larger areas of territory, the presumption that aboriginals would continue to harvest for food
was incorporated into statute. For example, Nova Scotia has a long history of special
exemptions for aboriginals.
Pre-Confederation fish and game laws occasionally recognized that Indians were
in a special position. The first game act, providing for closed seasons for
partridge and black duck, 1794, c. 4, exempted ―any Indian or other poor settler
who shall kill any partridge or black duck ... for his own use‖. A like exemption
respecting snipe and woodcock appeared in 1816, c. 5, and, as to trout, in 1824, c.
36. An Act of 1843, c. 19, prohibiting the use of moose snares, did not
specifically exempt Indians, but seemed to presume they were excluded. It noted
that the use of snares would ―lead to the destruction of all the Moose ... thereby
depriving the Indians and poor Settlers of one of their means of subsistence‖.143
The exemptions for food harvesting for some common wildlife species have continued to the
present day in various provincial and federal regulatory regimes.
Treaties, both before and after Confederation, also have provisions for the exercise of
hunting, fishing and gathering rights. In the 18th century, various treaties such as the 1752
Treaty with the Mi‘kmaq, mentioned hunting and fishing. Beginning in the early19th century,
as settlement expanded in Upper Canada and into what is now Manitoba; tribes began to
make an issue of hunting and fishing in negotiations. These aboriginal concerns were settled
rather perfunctorily with the Crown acknowledging the continued use of the ceded territory.
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There was little thought given to the legal implications of the particular wording used in the
treaty or whether the rights were reserved by the aboriginals or granted back to them by the
Crown.144
Despite the recognition that hunting, fishing and gathering rights were important to
aboriginal existence, colonial, provincial and Canadian courts were generally not willing
thoroughly to effectuate them prior to the 1960s.145 With few exceptions, the courts resorted
to narrow interpretations of treaty terms, technicalities and legal fictions to avoid finding for
aboriginals. They refused to review Crown actions vis-à-vis the tribes while generally
accepting colonial and federal supervision of them, and sanctioned the application of
provincial and federal laws in areas that had arguably been reserved by treaty.146 Where an
aboriginal common law right was found to exist, the courts, consistent with the notion that
the rights existed only at the pleasure of the Crown, often found that they had been
extinguished by Parliament. Prior to the Constitution Act, 1982, extinguishment by operation
of law was generally presumed where a statute or regulation sufficed an intention to exercise
a ―complete‖ dominion over the territory and activities of the band.
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Once a statute has been validly enacted, it must be given effect. If its necessary
effect is to abridge or entirely abrogate a common law right, then that is the effect
that the courts must give it. That is as true of an aboriginal title as of any other
common law right.147
Where the rights were reserved by treaty, the courts often held that the tribe lacked the
capacity to enter into such an agreement or found that the treaty provisions had not been
incorporated into statute.148 In any event, treaty rights only provided immunity to aboriginals
from provincial jurisdiction under s. 88 of the Indian Act.149 The Federal government retained
full authority under s. 91(24) of the Constitution Act, 1867 to disregard aboriginal rights.150
However abundant the right of Indians to hunt and to fish, there can be no doubt
that such right is subject to regulation and curtailment by the appropriate
legislative authority. Section 88 of the Indian Act appears to be plain in purpose
and effect. In the absence of treaty protection or statutory protection Indians are
brought within provincial regulatory legislation.151
Since the Constitution Act, 1982 Canadian courts have provided a high level of protection for
those aboriginal and treaty rights that had not been extinguished when the Act came into
force. As the Sparrow Court states:
Section 35 calls for a just settlement for aboriginal peoples. It renounces the old
rules of the game under which the Crown established courts of law and denied
those courts the authority to question sovereign claims made by the Crown.152
Building on earlier jurisprudence, the judiciary has developed a more or less fully articulated
legal doctrine of hunting, fishing and gathering rights consistent with current Canadian
constitutionalism. The doctrine provides a methodological framework for the courts to
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determine the existence, content and scope of aboriginal hunting, fishing and gathering while
describing and systematizing the source and content of these rights.

A.

The Source of the Hunting, Fishing and Gathering Rights

1.

Historic Occupation and Use

Justice Binnie in Marshall I firmly grounds hunting, fishing and gathering rights in the
historic use of natural resources when he equates the Marshall‘s eel fishing with Mi‘kmaq
fishing and trading activities 235 years earlier. This approach is consistent with the Supreme
Court‘s current determination that the source of the rights described and systematized in the
doctrine of aboriginal hunting, fishing and gathering rights arises from aboriginal use,
occupation and possession of particular territories prior to European contact.153 The rights
arise from both the occupation of the land and the existence of distinctive aboriginal cultures,
social organization and law on that land. The rights survived the transfer of sovereignty to
Great Britain154 and are not dependent upon The Royal Proclamation,1763 or some other
recognition by either the British, pre-Confederation colonies or Canada; nor are their
existence dependent upon executive action or legislative enactment. ―[I]t has become
accepted in Canadian law,‖ Chief Justice Lamar states in Van der Peet, ―that aboriginal title,
and aboriginal rights in general, derive from historic occupation and use of ancestral lands by
the natives and do not depend on any treaty, executive order or legislative enactment….‖155
As inherent aboriginal rights they ―are part of the fundamental constitutional law that was
logically prior to the introduction of English common law‖ and determined what rules would
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apply to the colony.156 As constitutionally protected rights, the rights differentiating
aboriginal citizens from non-aboriginals within the Canadian polity, may only be regulated
by the federal government and the province in a limited manner and may not be extinguished
without consent of the aboriginals concerned.157
The premise that the tribes have an interest in the use or title to land has always been a
part of the British and Canadian colonial project.158 As discussed above the doctrine of
common law aboriginal title and the imperial policy of recognizing aboriginal interests in
land the tribes used and occupied by signing treaties with them was an important aspect of the
colonization process. The colonial governments in Lower Canada and Upper Canada (17911841) and the United Province of Canada (1841-1867) also pursued this policy which the
Dominion continued.159 For example, the terms of the sale of Rupert‘s Land by the Hudson‘s
Bay Company to Canada explicitly relieved the company of an obligation to compensate
aboriginals ―for lands required for purposes of settlement....‖160 In 1871, the federal
government embarked on a series of land surrender agreements which, when ended in 1921,
extinguished aboriginal title over most of western Canada (except British Columbia) while
providing annuity payments and hunting, fishing and gathering rights in the ceded territory.
The Natural Resource Transfer Agreements (NRTAs), which transferred federal Crown lands
to the three Prairie Provinces, incorporated presumed and agreed upon aboriginal and treaty
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rights to hunt and gather for food outside of the reserves into statute.161
Likewise the judiciary recognized an aboriginal interest in the use and occupation of
land. As noted by then Chief Justice Robinson in Bown v. West:
The government, we know, always made it their care to protect the Indians, as far
as they could, in the enjoyment of their property, and to guard them against being
imposed upon and dispossessed by the white inhabitants.162
Aboriginal possessory interests were confirmed in the seminal case St. Catherine’s Milling &
Lumber Co. v. the Queen. Chief Justice Ritchie writing for the Supreme Court wrote:
I am of opinion, that all ungranted lands in the province of Ontario belong to the
crown [sic] as part of the public domain, subject to the Indian right of occupancy
in cases in which the same has not been lawfully extinguished, and when such
right of occupancy has been lawfully extinguished absolutely to the crown, and as
a consequence to the province of Ontario. I think the crown owns the soil of all
the unpatented lands, the Indians possessing only the right of occupancy, and the
crown possessing the legal title subject to that occupancy, with the absolute
exclusive right to extinguish the Indian title either by conquest or by
purchase....163
In the St. Catherine’s Milling appeal to the Privy Council, Lord Watson, while diminishing
the possessory nature and legal efficacy of the rights, nevertheless held that aboriginals had a
―right‖ in the territory they occupied and used.164 These rights survived the transfer of
sovereignty to Great Britain and had been recognized or confirmed by The Royal
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Proclamation, 1763.165 In Calder v. Attorney-General of British Columbia, the Supreme
Court held that the rights were not created by the Proclamation.166
2.

Reconciliation with Common law

In aboriginal jurisprudence, it is not enough to ground the source of hunting, fishing and
gathering rights in the historic aboriginal use and occupation of a territory prior to the
extension of sovereignty. The pre-existence of aboriginal law, rights and title are recognized
as positive rights only when these historic rights are reconciled with Canadian common law.
―European settlement…,‖ writes Chief Justice McLachlin:
[D]id not terminate the interests of aboriginal peoples arising from their historical
occupation and use of the land. To the contrary, aboriginal interests and
customary laws were presumed to survive the assertion of sovereignty, and were
absorbed into the common law as rights….167
If this process is not undertaken, Justice LeBel in Marshall III suggests:
[W]e might be implicitly accepting the position that aboriginal peoples had no
rights in land prior to the assertion of Crown sovereignty because their views of
property or land use do not fit within Euro-centric conceptions of property
rights.168
When considering the content, as opposed to the source of a claimed right as opposed
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to its source reconciliation has different effects. In terms of which aboriginal and treaty
practices are accorded protection, the claimed practice must be translated into a modern legal
right, i.e. the court must match the rights within various categories of Canadian common (and
presumably statutory) law. ―[T]he nature of the right at common law‖ must be considered in
order to determine ―whether a particular aboriginal practice fits it.‖169 In this process the core
of the particular right claimed, from an aboriginal perspective, must correspond to the ―core
concepts‖ of the contemporary right and these concepts must in turn be analogous to common
law rights. ―Absolute congruity is not required, so long as the practices engage the core idea
of the modern right. But…a pre-sovereignty aboriginal practice cannot be transformed into a
different modern right.‖170
Despite the judicial determination that aboriginal rights are inherent rights, the
transposition of aboriginal law to ―core‖ state law concepts regarding the source of the rights,
prevents the recognition of inherent aboriginal sovereignty. Within Canadian legal doctrine,
the continued sovereignty of aboriginal tribes, as evidenced by judicial recognition of
aboriginal law, cultural practice and historic occupation and use of natural resources, does not
survive the assertion of European sovereignty.
It is worth recalling that while British policy towards the native population was
based on respect for their right to occupy their traditional lands, a proposition to
which the Royal Proclamation of 1763 bears witness, there was from the outset
never any doubt that sovereignty and legislative power, and indeed the underlying
title, to such lands vested in the Crown….171
The acceptance of unquestioned political sovereignty precludes judicial recognition of
inherent aboriginal governmental authority, eliminating tribal law as a parallel source of
authority within the Canadian polity. From the perspective of the Canadian state, such a result
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is not necessarily undesirable. With the protections provided aboriginal and treaty rights in
the Constitution Act, 1982 such recognition would constitutionally entrench a non-settler or
non-state source of authority, which could continuously generate legally efficacious rights.172
The legal determination that aboriginal rights are inherent, but that aboriginal
sovereignty has been extinguished as a source of aboriginal rights, is also suggested by treaty
jurisprudence. Early treaty cases which denied legal efficacy to treaties unless the terms were
enacted into statute also denied the existence of an independent sovereign aboriginal nation,
or the existence of residual sovereignty, with whom the Crown negotiated.173 For example,
the court in R. v. Syliboy emphatically denied the existence of Mi‘kmaq sovereignty despite
the seeming international aspects of the 1725 and 1752 treaties.
Treaties are unconstrained Acts of independent powers. But the Indians were
never regarded as an independent power. A civilized nation first discovering a
country of uncivilized people or savages held such country as its own until such
time as by treaty it was transferred to some other civilized nation. The savages'
rights of sovereignty even of ownership were never recognized. Nova Scotia had
passed to Great Britain not by gift or purchase from or even by conquest of the
Indians but by treaty with France, which had acquired it by priority of discovery
and ancient possession; and the Indians passed with it.174
In the post-Constitution Act, 1982 decision R. v. Simon, the Supreme Court held that the same
treaty dismissed by the Syliboy Court continued to have legal force but refused to apply rules
of international law to determine whether it had been terminated. On the crucial question of
whether the tribe had the capacity to enter into the treaty, the Simon Court, rather than
positing a mutual compact between juridical equals, instead relied on a 1929 commentary
critical of Syliboy which had noted:
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Ordinarily "full powers" to the British specially conferred are essential to the
proper negotiating of a treaty [these were not given to Nova Scotia Governor
Hopson who negotiated and signed the 1752 Treaty], but the Indians were not on
a par with a sovereign state and fewer formalities were required in their case.175
What is the impact of the failure to recognize inherent aboriginal rights without the
concomitant recognition of residual aboriginal sovereignty on hunting, fishing and gathering
rights? First, failure to recognize residual sovereignty means that the inherent nature of
aboriginal law cannot create additional practices but can only elaborate the ones practiced
historically prior to European contact. Aboriginal rights cannot arise after contact with the
Europeans.
The fact that Europeans in North America engaged in the same practices, customs
or traditions as those under which an aboriginal right is claimed will only be
relevant to the aboriginal claim if the practice, custom or tradition in question can
only be said to exist because of the influence of European culture. If the practice,
custom or tradition was an integral part of the aboriginal community‘s culture
prior to contact with Europeans, the fact that that practice, custom or tradition
continued after the arrival of Europeans, and adapted in response to their arrival,
is not relevant to determination of the claim; European arrival and influence
cannot be used to deprive an aboriginal group of an otherwise valid claim to an
aboriginal right. On the other hand, where the practice, custom or tradition arose
solely as a response to European influences then that practice, custom or tradition
will not meet the standard for recognition of an aboriginal right.176
Second, related to the idea that aboriginal and treaty rights have pre-contact genesis is the
preclusion of the idea that tribes have ―reserved‖ rights similar to those posited by the
Reserved Rights doctrine in the United States. If treaty-making between the Crown and the
tribes is construed as a diplomatic act between juridical co-equals, rather than as an issue of
domestic politics and law with only one sovereign party (the Crown) to the agreement (as
Canadian law posits), then principles of international law apply in the determining the content
of the agreement.177 One impact of the importation of international law principles would be
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the expansion of reserved treaty rights. Unless a treaty clearly dismembers the legal existence
of the tribe, sovereign authority is necessarily reserved to the tribe because of the rule that
when a consensual alteration of rights is made by international treaty the ―failure to delegate
an incident of sovereignty leaves it undisturbed.‖178 As it appears that many treaty signatories
did not intend to concede their rights to self-government, territory or uses not specifically
demanded by the Europeans, there would be potentially a great expansion of aboriginal
governmental competence and rights should the doctrine be adopted.179 Retained rights imply
an expansion of constitutionally protected rights as the political, social and economic
circumstances of the tribes change across time. Third, the legal recognition of sovereignty,
either historically or as a residual characteristic implies that the tribes have an inherent
constitutionally protected right to manage the natural resources under tribal law as well as
legally prevent non-aboriginal resource uses. In the area of hunting, fishing and gathering
rights, the idea carries with it the notion that management of the resources should be done by
the aboriginal group or include tribal law relating to the usage.
In any event, the failure to recognize the residual sovereignty lessens the ability of the
tribes to expand the range of constitutionally protected practices. While aboriginal rights are
recognized as pre-dating the Canadian state, and tribal law - which supports those rights flows from an independent juridical source, the source is not ―sovereign‖ in the same sense as
the Canadian state. Thus, it is not surprising that the rights guaranteed under s. 35 seem not to
be included in the ―living tree‖ analysis used when discussing other constitutional rights;
neither in its usual form which privileges a judicial interpretation conferring the ―widest
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amplitude‖ for the exercise of authority under ss. 91 and 92 of the Constitution Act, 1867 nor
as part of the ongoing process of constitutional development and evolution applied in Charter
jurisprudence. Instead, the reconciliation process is meant to give modern expression to
traditional uses, practices and customs as they existed in history without creating ―new‖ uses
or practices.180

B.

General Principles of Interpretation

1.

The Purposive Approach

The reconciliation of aboriginal law and common law concepts with the Canadian common
law underscores the ―inter-societal‖ nature of aboriginal rights jurisprudence.181 The initial
determination of the existence and content of this inter-societal law is heavily dependant
upon a purposive interpretive methodology that is used to determine the content and scope of
s. 35. The methodology is premised on the political and legal dominance of the settlers; it is
used to reconcile the historic and present day assertion of Crown sovereignty with the historic
occupation and use by aboriginal peoples.182 It also requires the courts to be solicitous and
protective of aboriginal and treaty rights in order to protect their continuing rights and
provide for a just settlement of their historic and present-day grievances.
While s. 35 is not part of the Charter of Rights and Freedoms the language of
purposive methodology used by the courts to discuss s. 35 is similar to the way the post-1982
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courts have approached Charter rights outlined in cases such as R. v. Big M Drug Mart.183
The meaning of a right or freedom guaranteed by the Charter was to be
ascertained by an analysis of the purpose of such guarantee; it was understood, in
other words, in light of the interests it was meant to protect.
In my view this analysis is to be undertaken, and the purpose of the right or
freedom in question is to be sought by reference to the character and the larger
objects of the Charter itself, to the language chosen to articulate the specific right
or freedom, to the historical origins of the concepts enshrined, and where
applicable, to the meaning and purpose of the other specific rights and freedoms
with which it is associated within the text of the Charter. The interpretation
should be, as the judgment in Southam emphasizes, a generous rather than a
legalistic one, aimed at fulfilling the purpose of the guarantee and securing for
individuals the full benefit of the Charter's protection. At the same time it is
important not to overshoot the actual purpose of the right or freedom in question,
but to recall that the Charter was not enacted in a vacuum, and must
therefore…be placed in its proper linguistic, philosophic and historical
contexts.184
Besides focusing on the underlying intent of the text, the approach also includes a ―generous
rather than a legalistic‖ interpretation of the rights. In Charter jurisprudence ―[t]he
justification for a generous interpretation…is that it will give full effect to the civil liberties
that are guaranteed by the Charter.‖185 Rights are constantly in need of re-articulation over
time as the areas of social life to which the right applies change.
As mentioned above, until the 1960s the courts generally construed aboriginal and
treaty rights rather narrowly while reading statutory enactments that affected the rights of
aboriginals rather broadly. A more favourable approach, premised on preserving aboriginal
perspectives and rights when the rights arguably were within the scope of valid legislation,
was articulated by Justice Dickson in 1983.
It seems to me, however, that treaties and statutes relating to Indians should be
liberally construed and doubtful expressions resolved in favour of the Indians. If
the statute contains language which can reasonably be construed to confer tax
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exemption that construction, in my view, is to be favoured over a more technical
construction which might be available to deny exemption. In Jones v. Meehan, it
was held that Indian treaties ‗must ... be construed, not according to the technical
meaning of [their] words ... but in the sense in which they would naturally be
understood by the Indians.186
In Sparrow the Court expanded Dickson‘s interpretive principle to include s. 35
jurisprudence. ―When the purposes of the affirmation of aboriginal rights are considered, it is
clear that a generous, liberal interpretation of the words in the constitutional provision is
demanded.‖187 However, unlike Charter jurisprudence, (which uses the methodology to
determine the content and scope of the right as textually expressed) the purposive
methodology under s. 35 has been used to determine existence, content and the scope of the
guaranteed rights.
The expansion of rights implicit in the purposive approach is qualified in Charter
jurisprudence by s. 1 of the Charter, which states that the guaranteed rights are subject to
reasonable limitations that can be ―demonstrably justified in a free and democratic society.‖
As s. 35 is outside of the Charter, there is no such textual limitation on the purposive
methodology. The approach could potentially expand aboriginal rights beyond what would be
acceptable to the non-aboriginal polity with the concomitant undermining of the
reconciliation process through the expansive assertion of judicial power. As a result, the
courts have limited the content, scope and efficacy of s. 35 rights by narrowly defining the
purpose of the section. Only those rights necessary for the ―just settlement‖ of historic
violations, which can be affirmed in a manner consistent with Canadian sovereignty and its
constitutional structure, are given constitutional protection. This reflects the idea that
aboriginal rights must co-exist within a dominant liberal state and that aboriginal rights
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cannot preclude jurisdiction, regulation and use by the general community.188 Ultimately
resources are shared among aboriginal and non- aboriginal users. In addition, various claimed
rights such as aboriginal self-government and sovereignty, or the traversing of international
borders without immigration control, are simply incompatible with the assertion of Canadian
sovereignty and can be given no judicial protection. Perhaps more importantly, the rights are
further limited by the judicial determination that the purpose of s. 35 rights can only be
effectuated in particular factual circumstances. As the Court stated in R. v. Pamajewon:
Aboriginal rights, including any asserted right to self-government, must be looked
at in light of the specific circumstances of each case and, in particular, in light of
the specific history and culture of the aboriginal group claiming the right.189
This specificity prevents the use of judicial power to accord constitutional protection to a set
of generalized aboriginal ―rights‖ such as a right to hunt for subsistence, regardless of the
particular historic interaction between the aboriginal group and the settlers.
2.

Honour of the Crown

Another interpretative principle the courts have applied repeatedly to aboriginal and treaty
cases has been the ―honour of the Crown‖ principle. This principle is palpable in Marshall I,
where Justice Binnie writes that the court must rule in favour of Marshall ―because nothing
less would uphold the honour and integrity of the Crown in its dealings with the Mi'kmaq
people….‖190 Where the Crown has assumed discretionary control over aboriginal resources,
the principle gives rise to a legally enforceable fiduciary duty.‖191 It presumes that
governmental authority vis-à-vis the aboriginals is limited or structured by s. 35 and, as part
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of the growing salience of fiduciary claims, has become an increasingly important element in
s. 35 jurisprudence.192
The idea that the Crown owes an obligation to citizens in the performance of its
governing functions has a long history in Canadian and British public law.193 Likewise, the
idea that the Crown owes fiduciary-like obligations to promulgate policies that are protective
or solicitous of the tribes has a long pedigree. These obligations are neither public law duties
nor are they strictly analogous to private fiduciary law duties, but arise from the historic
Crown-aboriginal relationship that ―import[s] some restraint on the exercise of sovereign
power.‖194 Nevertheless, regardless of the conceptualized restraint on governmental power,
fiduciary obligations towards the tribes have been honoured more in the breach. Such
breaches were permissible at law because the fiduciary obligation was ―political‖ and not
enforceable. The Crown‘s obligations to the aboriginals, as Supreme Court Justice
Tashchereau noted in St. Catherine’s Milling & Lumber Co. are a ―sacred political obligation,
in execution of which the state must be free from judicial control.‖195 The non-legal nature of
the obligation was re-emphasized by Justice Rand in the 1950 Supreme Court decision St.
Ann’s Island Shooting & Fishing Club, Ltd. v. The King.
The language of the statute [s. 51 of the Indian Act] embodies the accepted view
that these obligations are, in effect, wards of the state, whose care and welfare are
a political trust of the highest obligation.196
After the passage of the Constitution Act, 1982 the political obligation was recognized as a
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legal obligation in Guerin v. Canada.197 In Sparrow, the Court entrenched the fiduciary
obligation as a general principle of s. 35 jurisprudence.
In our opinion, Guerin, together with R. v. Taylor and Williams (1981) 34 O.R.
(2d) 360, ground a general guiding principle for s. 35(1). That is, the government
has the responsibility to act in a fiduciary capacity with respect to aboriginal
peoples. The relationship between the Government and aboriginals is trust-like,
rather than adversarial, and contemporary recognition of aboriginal rights must be
defined in light of this historic relationship.198
As an interpretive principle the concept is related to a fiduciary obligation in law but
―fiduciary obligation‖ does not encompass its entire meaning for the courts. In one sense, the
interpretive principle subsumes legal fiduciary duties including consultation, but in another
sense, it characterizes and structures the judicial descriptions and legal conclusions related to
a particular Crown-aboriginal interaction. It is a principle that supplies a description of the
both the state of mind and the actions of the Crown and its representatives but this description
that may or may not be historically accurate in any particular historic circumstance. The
principle requires the court to presume that when a representation or action by the Crown
could be interpreted in a manner that may detract from an aboriginal interest the Crown does
not intend that result. The Crown must act, from this interpretive position ―with honour and
integrity, avoiding even the appearance of sharp dealing.‖199 A Crown action must have
―legal‖ meaning based on ―legal‖ premises with ―legal‖ consequences, rather than political
expediency. A preferred interpretation, then, is one whereby the Court would uphold a
previous representation or preserve the aboriginal interest in the use or land in question if the
Crown‘s action is ambiguous. Where there ―is any doubt or ambiguity with regards to what
falls within the scope and definition of s. 35(1), such doubt or ambiguity must be resolved in
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favour of aboriginal peoples.‖200
The interpretive construct informs judicial evaluations of treaties, statutes and
aboriginal rights. In treaty jurisprudence, the interpretive construct means that courts should
assume that the Crown will not engage in legal legerdemain to cheat the tribes and undermine
the common intention of the treaty because of their control of the treaty negotiation and
implementation process. Further, it requires that the court supply any missing terms in a
manner that would be consistent with the representations of the Crown at the time the treaty
was signed.201 When applied to a statute, the interpretive principle requires that it be given a
broad and liberal construction and doubtful expressions should be resolved in favour of the
tribes.202 When applied to aboriginal rights, the framework will be used to review the
Crown‘s action as to whether it acted in good faith and sought to accommodate aboriginal
concerns where it has real or constructive knowledge that aboriginal interests will be
affected.203
3.

Specific Interpretive Assumptions in Hunting, Fishing and Gathering Rights
cases

In hunting, fishing and gathering rights cases, the courts have applied additional interpretive
principles and assumptions. First, where there are aboriginal and treaty rights, the courts
assume that the rights will be subject to some governmental regulation. Second, absent
statutory expression (such as the Natural Resource Transfer Act) a hunting, fishing and
gathering activity is restricted to a particular area of land over which the tribe held aboriginal
title or to an area over which it exercised enough historic usage such that the activities could
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be characterized as an aboriginal right. Third, that the area where the rights are exercised can
be reduced by Crown and settler activity.204 Fourth, the reserved natural resources are not for
exclusive aboriginal harvest.205 Finally, the courts assume that the content of aboriginal and
treaty rights is always in some sense related to traditional activities. A corollary of this
principle is that it is presumed in treaty cases that tribal negotiators intended to retain various
traditional uses rather than to reserve other uses or forgo traditional uses for future
undetermined uses.206

C.

Who May Exercise Rights

Aboriginal hunting, fishing, and gathering rights are constitutionally protected collective
rights. They are held collectively and only arise because of the historic existence of an
aboriginal group that has a present-day distinct form and existence. At the same time, the
rights are held by an individual as a member of an historic aboriginal community for which
they provide immunity from governmental regulation.
Aboriginal rights are communal rights: They must be grounded in the existence of
a historic and preset community, and they may only be exercised by virtue if
individual‘s ancestrally based membership in the present community.‖207
The difficulty for courts giving effect to these communal rights is that an individual‘s
membership in one of the s. 35 categories of ―Indian, Métis, and Inuit‖ or an individual‘s
connections to a tribe or band that signed a treaty can be uncertain.
Section 35 of the Constitution Act, 1982 names three distinct aboriginal groups that
may exercise usufructuary hunting, fishing and gathering rights: Indians, Inuit and Métis. The
―Indian‖ category is further divided into Status or registered Indians, Non-status Indians, and
Treaty Indians. A Status Indian is an individual who is registered or entitled to be registered
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under the Indian Act.208 Federal and provincial legislation which provides for certain hunting,
fishing and gathering rights generally include only Status Indians but other non-status
aboriginals (often Métis) have also been included. A Non-status Indian is an individual who
is not registered as an Indian under the Indian Act for a variety of reasons. Treaty Indians are
descendants of aboriginals who signed treaties with the Crown and who have registered or
affiliated with an aboriginal group that has a treaty relationship with the Crown. Inuit are the
indigenous people of northern arctic Canada. They are primarily located in the Northwest
Territories, Nunavut, Northern Quebec and Labrador. The word ―Métis‖ is French for ―mixed
blood.‖ Historically, the term has been used to describe the children of First Nation/Inuit
women and European fur traders and fishermen. They have a distinct cultural tradition
combining European and aboriginal heritages.209
As the rights are collective, the courts have focused on an individual‘s aboriginal
ancestry as well as cultural practice and identification in order to establish a connection with
the aboriginal group. At the same time, the court will consider the historical and present-day
existence of the aboriginal group. In disputes involving Métis, an investigation into the
historic community is often crucial because there must be a cultural differentiation between
the Métis community and the aboriginal and non-aboriginal communities. In those areas not
covered by the Natural Resource Transfer Agreements and where there are no treaties, the
historic group must continue to exist for aboriginal rights to be exercised.
In treaty cases, if the individual is a registered Indian, the court must determine
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whether the individual claiming the right is a member of the tribe that signed the treaty.210 It
is necessary to show an ancestral connection to the tribe, but not necessarily to the band that
actually signed the treaty. In R. v. Simon, the Crown had argued that the defendant had ―not
established any connection by ‗descent or otherwise‘ with the original group of Micmac
Indians...who had signed the Treaty of 1752.‖211 The Court dismissed the argument, holding
that where an individual is a member of a band covered by a treaty, forcing him/her to
establish a direct genealogical connection would be overly burdensome.212 Where an
individual is not a Status Indian, the lower courts have held that ancestral connection to the
signatory band is sufficient. In R. v. Chevrier, a non-status Ojibwa aboriginal charged with
hunting moose out of season argued that the 1850 Robinson-Superior Treaty precluded
provincial regulation of his activities. He based his successful treaty defence on ―his descent
from a member of a tribe that was a signatory‖ to the Robinson treaty despite his mixed
blood.213 He had ―inherited the right to hunt granted to his ancestors.‖214 There is no
indication that cultural factors are important in treaty rights cases where an individual has
direct lineage to a member of a signatory band.
The self-identification, ancestral connection, and community acceptance approach
used by the Supreme Court in R. v. Powley to identify members of the Métis community has
also been applied by lower courts to determine Non-status Indians who claim to be exercising
an aboriginal right.215 Powley concerned a Métis who killed a moose for food. He claimed an
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aboriginal right to do so without a provincial license under s. 35.216 The Powley Court
indicated three bases for determining Métis membership: the individual must self-identify
with the Métis, there must be a demonstrable ancestral connection to the community; and the
claimant must demonstrate that he or she has been accepted by the modern community.217 In
R. v. Lavigne, New Brunswick Provincial Court applied this test to find that the nonregistered aboriginal defendant was a Mi'kmaq entitled to hunt without a license.218
Inuit have been considered ―Indians‖ under s. 91(24) of Constitution Act, 1867 since
1939.219 Canada has approached the issue of Inuit identity by recognizing regional Inuit
groups and permitting the particular groups to determine membership or entitlement
criteria.220

D.

Territory Where Rights Are Exercised

Aboriginal rights to hunt, fish and gather in a manner not permitted in respect to other
Canadian citizens extend only to certain territory. Aboriginals may practice these activities on
four classes of land. The permitted uses varies based on the character of the land and the uses
are limited by the federal government‘s paramount authority to regulate Indians and lands
reserved for Indians under s. 91(24) and (12)[sea coast and inland fisheries] of the
Constitution Act, 1867 (subject to s. 35 of the Constitution Act, 1982), and under provincial
regulation. The province, as owner of Crown lands, has an inherent right to regulate natural
resource harvesting within its borders. Without a treaty, federal or provincial statutory
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authority providing for such activity, or a recognized right under s. 35, aboriginals are subject
to provincial game laws and regulation.221
First, tribal members may exercise various hunting, fishing and gathering activities on
territory within the exterior boundaries of an aboriginal reserve. Pursuant to s. 91(24) of the
Constitution Act, 1867, federal legislation, and provincial legislation of general application
pursuant to s. 88 of the Indian Act might apply to the activities on the reserve.222 However
within the reserve, provincial game laws generally have no application and bands may
promulgate by-laws under the Indian Act that in certain instances can displace provincial law
when the province has not otherwise exempted the activity.223
Second, the right may extend to land where a tribe holds un-extinguished aboriginal
title or where it once held aboriginal title which was subsequently ceded in a treaty that
reserved various usufructuary rights.224 The legal interest in these lands is a sui generis
interest which allows the aboriginals to possess the lands they occupy and use according to
their own discretion subject to the Crown‘s ultimate title.225 Excluding modern treaties, the
ceded territory includes areas of Quebec, Manitoba and Ontario and the Prairie provinces.
The areas where aboriginal claims are based on un-extinguished aboriginal title include most
of British Columbia, the Maritimes, and the Northwest and Nunavut territories. Where
treaties remain in force, the nature and extent of the right is determined by the treaty text in
light of aboriginal understanding of the agreement and the historical context. Where the rights
are exercised pursuant to un-extinguished aboriginal title, the nature and extent of the rights

221

―However abundant the right of Indians to hunt and to fish, there can be no doubt that such right is subject to
regulation and curtailment by the appropriate legislative authority. Section 88 of the Indian Act appears to be
plain in purpose and effect. In the absence of treaty protection or statutory protection Indians are brought within
provincial regulatory legislation.‖ Horseman, supra note 161at 933; Simon, supra note 79 at 410-14.
222
Cardinal v. Alberta (Attorney General), [1974] S.C.R. 695.
223
Nikal, supra note 134.
224
Where title to lands formerly occupied by an aboriginal people has not been surrendered, a claim for
aboriginal title to the land may be made under the common law. Marshall III, supra note168 at para. 38.
225
Guerin v. The Queen, supra note 197 at 382.

239

are determined using the criteria set forth in Delgamuukw and Van der Peet.226
Third, the rights are exercised on Crown land and unoccupied private lands in
Manitoba, Saskatchewan, and Alberta. Crown Land in this territory did not go to the
respective provinces when they came into existence because the area had been purchased by
the federal government from the Hudson‘s Bay Company in 1871. The Dominion held the
territory in fee simple subject only to aboriginal title. The occupying tribes then ceded the
territory from 1871 to 1921. The territory is subject to the NRTAs between the federal and
provincial governments. Each NRTA contains an identical provision, which supersedes and
replaces any treaty rights regarding hunting, fishing and gathering.227 The NRTAs preclude
provincial regulation of aboriginal hunting, trapping and fishing for food at all seasons of the
year ―on all unoccupied Crown lands and on any other lands to which the said Indians may
have a right of access.‖228 The Court in R. v. Badger determined that the food harvesting
rights extended to unoccupied private lands because in the various treaties replaced by the
NRTA, the tribes understood ―that land would be taken up and occupied in a way which
precluded hunting when it was put to a visible use that was incompatible with hunting.‖229
Where there is no visible incompatible use, aboriginal food gathering activity is allowed.
Food gathering activities and the means used are beyond provincial regulation.230 The
province remains able to regulate sport or commercial uses under its general game laws and
these game laws apply to the reserve insofar as they do not affect the right to harvest for food.
However, where a conservation measure is necessary to preserve the survival of a species, the
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province may be able to restrict the harvest for food purposes.231
Fourth, the rights extend to lands where an aboriginal group has been engaged in
various activities sufficient to establish an aboriginal right without reaching a measure of
occupation necessary to establish aboriginal title. The legal interest in these lands is also a sui
generis interest but the historic use does not give raise to claim for aboriginal title. The use of
the land is limited to particular activities, necessarily integral to the particular tribe‘s
distinctive culture which has been continuously carried on from pre-contact times. The
―Aboriginal-rights‖ land category was once unique to Canadian jurisprudence but has
subsequently been borrowed by other jurisdictions. It has arisen because the necessary
reconciliation of claimed aboriginal rights with common law concepts often has little
correspondence to the nomadic and semi-nomadic lifestyles of certain tribes.

E.

Determining the Content and the Scope of Hunting, Fishing and Gathering
Rights

The entire analysis used to determine the nature and extent of hunting, fishing and gathering
rights protected is coloured by the idea that s. 35 rights are ―aboriginal‖: ―Aboriginal rights
cannot…be defined on the basis of the philosophical precepts of the liberal
enlightenment…They arise from the fact that aboriginal people are aboriginal.‖232 It is this
―aboriginal nature‖ of the rights which the courts have used to reconcile s. 35 rights with
other rights and duties across the polity.233However, the judicial emphasis on the aboriginal
nature of the rights, i.e. the rights are held collectively by the tribe, the rights flow from the
pre-existing possession and use of the territory prior to the arrival of Europeans, and the
rights must be reconciled with the assertion of British sovereignty has limited their content to
judicial conceptions of ―traditional‖ aboriginal practices and traditions.
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Aboriginal rights must be specifically framed and historically grounded rather than
conceptualized in a broad or universal manner.234 This is the ―necessary specificity, which
comes from granting special constitutional protection to one part of Canadian society.‖235 In
this sense, even though s. 35 is reflective of the constitutional principle of respect for
minority rights, neither treaty rights, nor rights which arise from pre-European occupation
and use of territory under aboriginal customary law are fundamental constitutional rights,
without which Canadian constitutionalism would be unrecognizable. Instead, s. 35 provides
constitutional protection for those rights that would otherwise be subject to legislative
extinguishment.236
1.

Aboriginal Title

Until R. v. Adams and R. v. Côté, a judicial finding that the claimant group held unsurrendered or un-extinguished aboriginal title over a territory was considered necessary to
sustain a claim to hunt, fish and gather. These aboriginal title claims are claims to land and
the various usufructuary rights practiced are parasitic on the underlying title.
―[A]boriginal title exists when the bundle of aboriginal rights is large enough to
command the recognition of a sui generis proprietary interest to occupy and use the land.‖237
It is a right of use and occupation arising prior to British sovereignty, it is held communally,
and it is inalienable except to the Crown. It is more than the right to engage in a set of
specific practices and has been characterized by the courts as an interest in land itself. The
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interest is sui generis because it ―cannot be completely explained by reference either to the
common law rules of real property or to the rules of property found in aboriginal legal
systems.‖238 Aboriginal title pre-dates and survives the assertion of British sovereignty and
provides the aboriginals who occupied the particular territory ―the full benefit of the land,
including subsurface and any non-precious metals contained therein.‖239
The characterization of aboriginal title as a form of ―inalienable fee simple‖ is
reflected in the seminal Indian law cases of Chief Justice Marshall in the early 19th century.
These American cases embraced the notion that tribal occupancy rights provided the tribe
with full use of the soil and enabled the tribe to the use the territory as they thought
appropriate.240 From this perspective, the only difference between a fee simple estate and
common law aboriginal title is that individual settlers, by common law and legislation, were
prevented from purchasing aboriginal titled land.241 However the Supreme Court of Canada
in Delmaguukw conceived aboriginal title differently.
[T]he content of aboriginal title can be summarized by two propositions: first,
that aboriginal title encompasses the right to exclusive use and occupation of the
land held pursuant to that title for a variety of purposes, which need not be
aspects of those aboriginal practices, customs and traditions which are integral to
distinctive aboriginal cultures; and second, that those protected uses must not be
irreconcilable with the nature of the group's attachment to that land.242
The historic aboriginal occupation and use of a particular territory is reconciled with the core
common law conceptions of occupancy and title.243 This reconciliation process ―must be
sensitive to the context-specific nature of common law title, as well as the aboriginal
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perspective.‖244 ―Absolute congruity is not required, so long as the practices engage the core
idea of the modern right.‖245 From a common law perspective, the type of occupation and use
covering the claimed activity, and the extent to which it can be reconciled with the common
law is dependant upon the particular tribal law, culture, demography, natural resources, and
the existence and nature of a land tenure system. As one source of aboriginal title is
occupancy, use and possession under tribal law, the appropriate time period to examine the
aboriginal perspective is when the British asserted sovereignty rather than the pre-contact
period for other aboriginal rights.246 In short, an aboriginal group cannot claim aboriginal title
to territory they did not ―possess‖ under their own legal system at the time the British
asserted their sovereignty and radical title to the area.
Two core common law factors are considered important. First, the court must
determine whether the tribal occupation is sufficient to ground title. Occupancy may be
established in many different ways; from the building of dwellings, planting fields, by using
specific territory for hunting and fishing or otherwise exploiting various resources. The legal
character of the occupation is based on the aboriginal societies‘ traditional way of life. This
will vary among tribes and be dependant upon a ―group's size, manner of life, material
resources, and technological abilities, and the character of the lands claimed‖.247 The land
must be occupied prior to British sovereignty. In addition, if present occupancy is used as
evidence of historic occupancy, there must be continuity between the present and presovereignty occupation.248 Second, the occupancy must be exclusive at the time of
sovereignty. In Marshall III, Chief Justice McLachlin set forth the criteria necessary to prove
exclusive occupancy.
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[E]xclusive possession in the sense of intention and capacity to control is required
to establish aboriginal title. Typically, this is established by showing regular
occupancy or use of definite tracts of land for hunting, fishing or exploiting
resources: Less intensive uses may give rise to different rights. The requirement
of physical occupation must be generously interpreted taking into account both
the aboriginal perspective and the perspective of the common law: These
principles apply to nomadic and semi-nomadic aboriginal groups; the right in
each case depends on what the evidence establishes.…The ultimate goal is to
translate the pre-sovereignty aboriginal right to a modern common law right. This
must be approached with sensitivity to the aboriginal perspective as well as
fidelity to the common law concepts involved.249
If an aboriginal group cannot show that it occupied and used a particular territory exclusively,
the group could still assert a claim for an aboriginal right to engage in certain activities on the
territory.
Chief Justice Lamar who wrote the majority opinion in Delmaguukw insisted that
aboriginal title was not equivalent to a usufructuary right to engage in traditional aboriginal
practices.
Despite the fact that the jurisprudence on aboriginal title is somewhat
underdeveloped, it is clear that the uses to which lands held pursuant to aboriginal
title can be put is not restricted to the practices, customs and traditions of
aboriginal peoples integral to distinctive aboriginal cultures.250
On the surface, this approach is a marked departure from earlier jurisprudence which
conflated aboriginal title and aboriginal rights such ―that aboriginal title was often considered
to be no more that a bundle of rights to engage in traditional activities that were also
considered aboriginal rights.‖251 Upon closer examination however, there continues to be
little difference between an aboriginal rights claim and an aboriginal title claim.
The conflation of the doctrine of aboriginal title and the doctrine of aboriginal rights
is evident in the seminal St. Catherine’s Milling opinion.252 The claims in St. Catherine’s
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Milling were based on respective theories of the nature of Indian title. Ontario claimed that
the title to lands occupied by the aboriginals and over which aboriginal title had not been
extinguished had always been in the Crown. ―Their title was in the nature of a personal right
of occupation during the pleasure of the Crown, and it was not a legal or equitable title in the
ordinary sense.‖ As Crown land by virtue of s. 109, Ontario took fee simple title in the area
once the aboriginal interest was extinguished by treaty. The Dominion argued that Crown
lands under s. 109 did not include Indian lands as ―from the earliest times the Indians had,
and were always recognized as having, a complete proprietary interest, limited by an
imperfect power of alienation.‖ As they had purchased the land directly from the tribe by
treaty, the Domination held the total fee in the land. Lord Watson, while declining to
ascertain the ―precise quality of the Indian right‖ did hold that aboriginal title was not
analogous to fee simple (as posited under the doctrine of common law aboriginal title);
otherwise the decision would have been in favour if the Dominion.253 Rather ―the tenure of
the Indians was a personal and usufructuary right‖ recognized by The Proclamation of 1763.
Such tenure was simply a burden upon the Crown‘s underlying proprietary title. In these
circumstances, the ―usufruct‖ that composed the aboriginal right was described by the
Proclamation, which characterized the reserved aboriginal lands as ―hunting grounds.‖
The conflation of aboriginal title and aboriginal rights, which then consisted of
various traditional use rights, is even more evident in Justice Strong‘s earlier dissent before
the Supreme Court of Canada.
[I]n reference to Indian habits and modes of life and the hunting grounds of the
tribes were as much in their actual occupation as the cleared fields of the whites,
and this was the tenure of Indian lands by the laws of all the colonies.254
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In either case, the mutually generative characterization of aboriginal title and aboriginal
rights seemingly prevents any ownership or activity that is inconsistent with traditional
subsistence activities.
The usufructuary nature of aboriginal title, and the equating of it with aboriginal
rights to hunt, fishing and gather (and other traditional activities) evident in St. Catherine’s
Milling has become an underlying premise of aboriginal jurisprudence.255 Writing in the 1921
―Star Chrome‖ case, Lord Duff emphasizes this aspect of aboriginal title.
While the language of the statute of 1850 undoubtedly imports a legislative
acknowledgment of a right inherent in the Indians to enjoy the lands appropriated
to their use under the superintendence and management of the Commissioner of
Indian Lands, their Lordships think the contention of the Province to be well
founded to this extent, that the right recognized by the statute is a usufructuary
right only and a personal right in the sense that it is in its nature inalienable
except by surrender to the Crown. 256
Although conceptually distinct, in practice the legal concepts they were merged. Aboriginal
title was either ―defined‖ as a ―burden‖ on the Crown‘s interest, which was subsequently
extinguished by treaty or legislation, or it was defined as an aboriginal right to traditionally
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harvest various natural resources. The reasoning of Justice McGillivray in R. v. Wesley is
indicative of the pragmatic melding of the concepts.
It is thus clear that whether it be called a title, an interest, or a burden on the
Crown's title, the Indians are conceded to have obtained definite rights under this
proclamation in the territories therein mentioned which certainly included the
right to hunt and fish at will all over those lands in which they held such
interest.257
The concept that aboriginal title gave rise to traditional natural resource gathering rights fit
well in the jurisprudence, even in those areas such as British Columbia that arguably had unextinguished aboriginal title. It also reflected political reality in that judicial protection of
aboriginal title could not threaten non-aboriginal uses premised on liberal economic
principles or federal/provincial regulatory regimes. By generally treating aboriginal title and
aboriginal rights as mutually constitutive, the courts avoided any discussion of whether the
holder of un-extinguished aboriginal title had the right ―to use it [the land] according to their
own discretion.‖258Indeed, until the 1973 Calder decision there was no substantive discussion
of aboriginal title in the case law.259
In Delgamuukw v. British Columbia the Court elaborated on the nature and extent of
aboriginal title.260 Chief Justice Lamar held that ―aboriginal title encompasses the right to
exclusive use and occupation of the land held…for a variety of purposes.‖261 These purposes
need not be ―aspects of those aboriginal practices, customs and traditions which are integral
to distinctive aboriginal cultures‖ and are not tied to aboriginal rights per se. Lamar pointed
out that the exploitation of mineral rights underneath land on which the tribe holds aboriginal
title is an example of a non-traditional use. The Court, however, limited the notion of the
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tribal owner‘s absolute discretion to determine land uses by holding ―that those protected
uses must not be irreconcilable with the nature of the group's attachment to that land.‖262 In
short, aboriginal title is not a ―normal‖ proprietary interest but has an inherent sui generis
limitation on land use.263 Any use that is ―irreconcilable‖ with the group attachment to the
land is not a property right.
The Court explained the inherent limit by stating that aboriginal title was premised on
the pre-existing occupation of territory. ―Implicit in the protection of historic patterns of
occupation is recognition of the importance of the continuity of the relationship of an
aboriginal community to its land over time.‖264 For the relationship to continue into the future
―uses of the lands that would threaten that future relationship are, by their very nature,
excluded from the content of aboriginal title.‖265
[L]ands subject to aboriginal title cannot be put to such uses as may be
irreconcilable with the nature of the occupation of that land and the relationship
that the particular group has had with the land which together have given rise to
aboriginal title in the first place. 266
This inherent limitation on the use of the territory, which emphasizes that aboriginal title is
the embodiment of the practices, customs and traditions, undermines the idea that aboriginal
title is an interest in property apart from these practices. As the Court stated in Osoyoos
Indian Band:
The aboriginal interest in land will generally have an important cultural
component that reflects the relationship between an aboriginal community and the
land and the inherent and unique value in the land itself which is enjoyed by the
community.267
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Thus the sui generis interest is culturally bound, which may exclude resource harvesting for
commercial purposes or commodification of various uses, as these types of uses may interfere
with the on-going relationship to the land.268 From this point of view, despite Lamar‘s claim
that aboriginal title is ―not restricted to the practices, customs and traditions of aboriginal
peoples‖, the concept remains for the present firmly tied to specific traditional practices.
2.

Aboriginal Rights

The idea that aboriginal title could have meaning apart from aboriginal rights was revived in
R. v. Adams which detangled aboriginal title from aboriginal rights as a legal basis for
traditional harvest activities.269 Adams, a Mohawk, was charged with fishing without a
license on Lake St. Francis, a section of the St. Lawrence River. He challenged his conviction
on the basis that he was exercising an aboriginal right to fish protected by s. 35. The Court,
by Chief Justice Lamar noted that the Mohawk could not sustain a claim for aboriginal title
because their occupation and use of the land as well as the fishing resource on Lake St.
Francis was itinerate. ―[T]he Mohawks did not settle exclusively in one location either before
or after contact with Europeans.‖270 Nevertheless, the Mohawk defendant could maintain an
aboriginal rights claim because the courts could look both at the relationship of an aboriginal
claimant to the land and at the traditions, customs and traditions arising from the claimant's
distinctive culture and society. Lamar noted that while aboriginal title ―falls within the
conceptual framework of aboriginal rights‖ a claim for aboriginal rights does ―not exist solely
where a claim to aboriginal title‖ is proffered. Thus:
Where an aboriginal group has shown that a particular activity, custom or
tradition taking place on the land was integral to the distinctive culture of that
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group then, even if they have not shown that their occupation and use of the land
was sufficient to support a claim of title to the land, they will have demonstrated
that they have an aboriginal right to engage in that practice, custom or
tradition.271
The Court held that the Mohawk have an aboriginal right to fish in Lake St. Francis.
The Supreme Court has stated that aboriginal rights are not general and universal and
that their scope and content must be determined on a case-by-case basis.
[A]boriginal rights are highly fact specific -- the existence of an aboriginal right
is determined through consideration of the particular distinctive culture, and
hence of the specific practices, customs and traditions, of the aboriginal group
claiming the right. The rights recognized and affirmed by s. 35(1) are not rights
held uniformly by all aboriginal peoples in Canada; the nature and existence of
aboriginal rights vary in accordance with the variety of aboriginal cultures and
traditions which exist in this country.272
Despite this emphasis on the fact specific nature of aboriginal rights, the Court has laid out a
comprehensive analytical framework to determine the existence and content of aboriginal
rights under s. 35. Applying the framework in practice has been problematic as the categories
are somewhat abstract.
The Supreme Court outlined the approach in the 1996 case R. v. Van der Peet.273
Van der Peet concerned the sale of 10 salmon caught under an Indian food license issued by
British Columbia to the aboriginal defendant. The Court began by noting that the doctrine of
aboriginal rights has arisen because ―when Europeans arrived in North America, aboriginal
peoples were already here, living in communities on the land, and participating in distinctive
cultures, as they had done for centuries.‖274 The rights that are protected are those activities
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that have an element ―of a custom, practice or tradition‖ which is ―integral to the distinctive
culture‖ of the group claiming the aboriginal right. The determination of what is integral and
distinctive is dependant on the perspective of the aboriginal people themselves but the
activity must be of central significance to the particular group claiming the right. In addition,
the perspective needs to be framed in terms that are ―cognizable to the Canadian legal and
constitutional structure.‖ 275 Finally, the activity must be an activity that was integral prior to
the arrival of the Europeans which has continuity with present day activities. 276
The Van der Peet Court outlined a two-step analysis to determine the existence of the
right. First, the Court must ―identify the nature of the right being claimed.‖277 Second, once
the court has determined the precise nature of the claimed right, it must determine if an
activity is ―an element of a practice, custom or tradition integral to the distinctive culture of
the aboriginal group claiming the right.‖ 278
The two-step approach can be disaggregated and has been modified by subsequent
jurisprudence so that the analysis encompasses five separate steps.279 First, the court must
identify the ―true nature of the claim‖.280 The characterization of the right is crucial to
whether the claimed activity is a protected right. The characterization must not be general but
be determined in light of the specific context of the alleged activity and the aboriginal
community. It must not be artificially broadened or narrowed to achieve a desired
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outcome.281 The factors that need to be considered are: the nature of the action claimed to be
an aboriginal right, the nature of the governmental action claimed to infringe the right and the
ancestral traditions and practices relied upon to establish the right.282 An aboriginal right may
not be characterized as a right to harvest a specific species (such as salmon, moose or maple)
nor can it be characterized by the harvesting method that is used; as such characterization is
too specific or characterizes the right in a non-evolutionary historicist fashion.
Second, it is necessary for the court to determine whether the claimed right has a site
specific component. As Chief Justice Lamer observed in Delgamuukw, ―aboriginal rights ...
fall along a spectrum with respect to their degree of connection with the land.‖283 Most
aboriginal rights claims have some geographical element even though a claim having a
geographical component is not dependant upon a prior finding of aboriginal title by the court.
[A] protected aboriginal right falling short of aboriginal title may nonetheless
have an important link to the land. An aboriginal practice, custom or tradition
entitled to protection as an aboriginal right will frequently be limited to a specific
territory or location, depending on the actual pattern of exercise of such an
activity prior to contact. As such, an aboriginal right will often be defined in sitespecific terms, with the result that it can only be exercised upon a specific tract of
land.284
A claimed right may be quite site specific. These rights often involve religious and
ceremonial activities. The relevance of geography in hunting or fishing cases is more
determinative of the claimed right because the activities are ―inherently tied to the land‖ as
compared with ―more free-ranging rights, such as the general right to trade….‖285
Third, the court must determine whether the practice existed prior to contact with
Europeans. As Lamar noted in Van der Peet:
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The fact that Europeans in North America engaged in the same practices, customs
or traditions as those under which an aboriginal right is claimed will only be
relevant to the aboriginal claim if the practice, custom or tradition in question can
only be said to exist because of the influence of European culture. If the practice,
custom or tradition was an integral part of the aboriginal community‘s culture
prior to contact with Europeans, the fact that that practice, custom or tradition
continued after the arrival of Europeans, and adapted in response to their arrival,
is not relevant to determination of the claim; European arrival and influence
cannot be used to deprive an aboriginal group of an otherwise valid claim to an
aboriginal right. On the other hand, where the practice, custom or tradition arose
solely as a response to European influences then that practice, custom or tradition
will not meet the standard for recognition of an aboriginal right.286
Evidence of pre-contact activity must be ―clearly demonstrated‖ by oral histories and
archaeological evidence; but the evidentiary value of oral histories must not contravene
the fundamental principles of evidence law that directs the court to value evidence
according to ―general principles of common sense.‖287
Fourth, if the evidence establishes that an ancestral practice existed prior to contact,
the court must determine whether that practice was integral to the distinctive culture of the
particular community claiming the right. The idea that the practice must be integral to a
particular culture lies at the heart of the Supreme Court‘s characterization of an aboriginal
right.288
For an activity to be integral to the distinctive culture it must be a central and
significant part of the particular aboriginal society. This does not mean that the claimed
activity need be only done in that culture. Rather, it means that if the activity was not
undertaken by the group its culture would be fundamentally changed.289 The significance of
the activity (and the nature the society as altered by the absence of the activity) is understood
from the perspective of the aboriginals themselves as well as using ethnological,
archaeological and historical data.
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The practice, custom or tradition must have been ―integral to the distinctive
culture‖ of the aboriginal peoples, in the sense that it distinguished or
characterized their traditional culture and lay at the core of the peoples‘ identity.
It must be a ―defining feature‖ of the aboriginal society, such that the culture
would be ―fundamentally altered‖ without it. It must be a feature of ―central
significance‖ to the peoples‘ culture, one that ―truly made the society what it
was‖. This excludes practices, traditions and customs that are only marginal or
incidental to the aboriginal society‘s cultural identity, and emphasizes practices,
traditions and customs that are vital to the life, culture and identity of the
aboriginal society in question.290
Fifth, the claimant must establish continuity between the practice that existed prior to
contact with Europeans and the practice as it exists today. ―[A]n aboriginal claimant must
prove a modern practice, tradition or custom that has a reasonable degree of continuity with
the practices, traditions or customs that existed prior to contact.‖291 Continuity may be shown
where an historical practice evolved into a modern day practice.
The integral to a distinctive culture approach used in Van der Peet is less a distillation
of the case law, statutes and regulations regarding the existence and content of aboriginal
rights than a free-standing conceptual approach. It has been extensively critiqued. First, it
emphasizes pre-contact aboriginal culture and perceptions coupled with a judicial evaluation
whether a claimed activity is ―significant‖ in that culture, an inquiry fraught with difficult
historical, psychological and culture problems. As Justice McLachlin pointed out in Mitchell
―[c]ultural identity is a subjective matter and not easily discerned….‖292 An evaluation of
historic perceptions of the significance of an activity increases the difficulty of the
analysis.293 Second, the emphasis on tradition and traditional activities tends to restrict the
scope of the rights. The evolution of activities within a cultural framework closes off any
activities whose ―meaning‖ cannot be embedded within the court‘s construction of a
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particular cultural understanding of that activity. Given that the cultural framework must be
considered as more or less static, new activities having ―new‖ meanings are circumscribed.
Third, a particularized culturally based concept of aboriginal rights is more easily derogated
when weighed against the politically or philosophically premised rights of the non-aboriginal
community. For example, in Gladstone where the Court found that the Heiltsuk people had a
free standing commercial right to harvest herring spawn on kelp, it limited the right to a
―priority‖ and held that the harvest could be limited by ―objectives [that] are in the interest of
all Canadians.‖294
An alternative approach would have been to re-establish the ―doctrine of continuity‖
in s. 35 jurisprudence. This would have provided that aboriginal laws and rights on the own
lands would retain their efficacy and be protected by s. 35 to the extent that they were not
extinguished prior to 1982. From this perspective the determination of an aboriginal right has
essentially three criteria; it must have existed prior to European contact, it must be central to
the aboriginal society (but not necessarily culturally significant or meaningful) and it must be
reconciled with Canadian law.
3.

Treaty Rights

―Treaties serve to reconcile pre-existing Aboriginal sovereignty with assumed Crown
sovereignty, and to define Aboriginal rights guaranteed by s. 35 of the Constitution Act,
1982.‖295 The determination of the legal nature of the treaty is dependant upon how the treaty
agreement is initially characterized in law -- be it international law, domestic law, aboriginal
customary law, a mixture of European and aboriginal law or natural law -- and the juridical
nature of the signatory tribe. Recently, the case law has analogized treaties to both private
contracts and international agreements.
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Whether rooted in international law or in contract, treaties are a distinctive type of
agreement which require additional interpretive principles.296 The rights retained by a tribe
under a treaty depend upon the particular treaty terms as determined by the treaty text and the
historical context.297 Unlike aboriginal rights, whose content depends on a judicial
examination of pre-contact practices, the aboriginal activities are covered by a treaty are
those exercised at the time the agreement.
[W]hen considering a treaty, a court must take into account the context in which
the treaties were negotiated, concluded and committed to writing. The treaties, as
written documents, recorded an agreement that had already been reached orally
and they did not always record the full extent of the oral agreement.298
Treaty jurisprudence and the canons of construction emphasize that the meaning of treaty
terms is based on a judicial determination of the mutual understandings embodied in the
agreement. As the treaty text was negotiated in a cross-cultural environment, the courts have
determined that the text and agreement should be understood in a manner that is consistent
with the tribal understandings of the agreement. However ―[t]he interpretation of the treaty
must be realistic and reflect the intentions of both parties, not just that of the [First
Nation].‖299
The emphasis on the specific factual circumstances of the treaty process has led to the
development of extensive principles and interpretive methodologies.300 First, treaties should
be liberally construed and ambiguities or doubtful expressions should be resolved in favour
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of the tribes.301 Second, the court must be sensitive to the different cultural and linguistic
characteristics between the tribes and the British/Canadian negotiators and the impact these
different factors can have in determining the content of their agreement.302 Third, the
objective of treaty interpretation ―is to choose from among the various possible
interpretations of common intention the one which best reconciles the interests of both parties
at the time the treaty was signed.‖303 Fourth, the honour of the crown is presumed.304 Fifth,
the treaty words need to be given the meaning that they would have held for the parties at the
time and technical or legalistic interpretations should be avoided.305 At the same time when
interpreting treaty terms a generous construction cannot alter the terms of the treaty or stretch
the language beyond what is realistic. Sixth, the rights embodied in a treaty should not be
interpreted in a ―static or rigid way.‖ The court must construe the retained rights so that they
can be exercised in a modern way.306
An evaluation of the tribal negotiating position from an historic review of the cultural
and economic practices at the time the treaty was signed is an important aspect of
determining the intent of the parties. However, as part of determining the parties‘
understanding of the agreement, the courts have constructed a version of tribal intentions
within the negotiating process that equates tribal intent and tribal understanding with a
judicial understanding of tribal culture at the time the treaty was signed. This determination is
similar to the judicial conflation of aboriginal title with historic aboriginal usages and
practices discussed above. These judicially constructed indigenous understandings presume a
relatively unsophisticated tribal negotiating posture, which are seemingly immutable in
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content, place, and time and are paradoxically shared across all aboriginal cultures. Tribes
only negotiate to reserve specific traditional cultural practices. Where the issue is commercial
exploitation, be it fishing or logging, the intent and understandings of all tribal negotiators are
deemed to be the same legally constructed intent, regardless of the historic context or the
treaty terms -- the tribes only wish to hunt, fish and gather as they have always done.
The most recent example of this reasoning is in the Marshall III decision. In Marshall
III, the claimants sought to include commercial logging within a treaty harvest which allowed
for the harvest of ―resources traditionally ―gathered‖ in an aboriginal economy and which
were thus reasonably in the contemplation of the parties to the 1760-61 treaties.‖ 307 They
argued that modern commercial logging was an evolution of traditional Mi‘kmaq wood uses
done at the time the 1760/61 treaties were signed.
The Supreme Court disagreed. It held that the logical evolution of uses cannot
completely transform those ―traditional‖ uses of a particular resource found in the culture and
society of the signatory tribe. An important determinant of whether the claimed activity is
―traditional,‖ and thus within the contemplation of the tribal negotiators, is to analyze
whether the activity is antithetical to, or would interfere with, other ―traditional‖ activities
either at the time the treaty was signed or in the present day. From this perspective,
commercial logging was not only a non-traditional use (and thus not reserved under the
treaty), but it also interfered with other ―traditional‖ Mi‘kmaq uses and management
practices. ―If anything, the evidence suggests that logging was inimical to the Mi‘kmaq‘s
traditional way of life, interfering with fishing which, as found in Marshall I, was a
traditional activity.‖308 This meshing of the cultural ramifications of various economic
activities coupled with a static cultural standard for ―traditional‖ activity use reinforces the
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conclusion that logging is not within the scope of the treaty right and that the treaty would
only reserve uses that are traditionally ―aboriginal‖ as understood by the Court.309As Justice
LeBel concludes in his concurrences:
Trade in logging is not the modern equivalent or a logical evolution of Mi‘kmaq
use of forest resources in daily life in 1760 even if those resources sometimes
were traded. Commercial logging does not bear the same relation to the
traditional limited use of forest products as fishing for eels today bears to fishing
for eels or any other species in 1760. ... Whatever rights the defendants have to
trade in forest products are far narrower than the activities which gave rise to
these charges.310
Not surprisingly an obverse judicial assumption operates when the courts construe the
intention of the British and Canadian negotiators. In this case, the courts assume that the
Crown was negotiating for the unimpeded settlement and economic exploitation of the area.
The scope of their treaty rights however, is not limited by the uses the Crown negotiators
intended at the time (e.g. agriculture, mining, cutting timber) but by the assumption that the
treaty was a textual reference for extending state jurisdiction to an area over which it had
asserted a pre-existing claim of imperium. The non-aboriginal negotiators historicallysituated specific intent, such as their intention to preserve peace and their military position
through subsidized trade with former enemies evident throughout the Marshall trilogy -- is
not a limiting factor in determining the extent of their treaty bargain. Instead, non-aboriginal
negotiators bargained for and obtained all property interests and natural resources not
otherwise explicitly or implicitly reserved under the appellation of ―traditional.‖ Regardless
of the place, time or historically pressing objectives, the aim of absolute jurisdiction and
maximal property conveyance from the aboriginals is essentially the same.
The effect of construing non-aboriginal and aboriginal intent in this manner further
underscores the non-recognition of the doctrine of reserved rights in Canadian treaty law.
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This American doctrine is premised on the idea that a treaty is not as a ―grant of rights to the
Indians, but a grant of rights from them -- a reservation of those granted.‖311 In contrast the
Canadian judicial construction assumes a more totalizing prior defeasance of tribal property
and sovereign interests before the treaty was negotiated. This in turn reinforces the
narrowness of the rights reserved. The assumption is one way in which treaty jurisprudence
remained couched within a legal framework that, in the words of American Chief Justice
John Marshall, ―impairs‖ and ―necessarily‖ diminishes the right of the original inhabitants of
North America.312 The result is that treaty provisions and judicial methodologies used to
interpret the treaty can only intrude a little upon the sovereign claims of the settler state. They
cannot reserve or create property interests incompatible with, or exclusive of, non-aboriginal
rights to occupy and use the territory, unless the tribes concretely engaged in the claimed
activity as part of their historic occupancy of the territory.

F.

Regulation and Limitations of the Right

1.

Justification Analysis

Hunting, fishing and gathering rights may be regulated for a variety of reasons. In all cases
the federal and provincial regulation of an aboriginal or treaty right must be done in
accordance with the criteria set down in R. v. Sparrow.313 Sparrow concerned aboriginal
rights, but the Supreme Court later extended the approach to treaty rights in R. v. Badger. 314
Sparrow outlined various principles for balancing the constitutionally protected
aboriginal right to fish for food against the federal/provincial power to pass laws to regulate
the resource. The dispute involved an aboriginal from Musqueam Band who fished with a
drift net longer than that permitted by his aboriginal food fishing license. Sparrow argued that
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he was exercising an aboriginal right to fish and the drift net requirement was inconsistent
with s. 35(1). The Crown argued that the aboriginal right claimed had been extinguished due
to extensive resource regulation ―where the sovereign authority is exercised in a manner
‗necessarily inconsistent‘ with the continued enjoyment of aboriginal rights.‖315 It also argued
that if the aboriginal right continued to exist, the aboriginal resource use could nevertheless
be regulated in the public interest or to ensure the proper management and conservation of
the resource.
In considering Sparrow‘s immunity claims the Supreme Court interpreted the
meaning of ―existing‖ aboriginal rights and the impact of s. 35(1) on the ability of the federal
and provincial governments to regulate aboriginal rights. The Court held that the word
―existing‖ means those aboriginal and treaty rights which were un-extinguished on April 17,
1982 (the day the Constitution Act, 1982 took effect). These constitutionally guaranteed
rights were not limited to those uses or necessarily subject to regulations that were in effect in
1982. Rather the rights ―must be interpreted flexibly so as to permit their evolution over
time‖ to prevent the ―freezing‖ of the particular historical use or the regulatory regime in
existence in 1982.316 ―The Musqueam have always fished for reasons connected to their
cultural and physical survival...the right to do so may be exercised in a contemporary
manner.‖317 Moreover, the aboriginal rights could not be extinguished by extensive
regulation. The Court stated: ―The test of extinguishment to be adopted, in our opinion, is that
the Sovereign's intention must be clear and plain if it is to extinguish an aboriginal right.‖318
Once the aboriginal right had been established, the Court then proceeded to outline
how to determine whether a particular regulatory scheme was inconsistent with s. 35(1). ―The
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first question to be asked is whether the legislation in question has the effect of interfering
with an existing aboriginal right. If it does have such an effect, it represents a prima facie
infringement….‖ The Court held that the burden of proving a prima facie infringement lies
on those challenging the legislation. If a prima facie interference is found, the infringement
must be justified. For the Court the justification analysis needed to consider the legislative
objective of the regulation. If the objective is not valid the regulation would be
impermissible. The Court determined that an infringement based on conservation and
resource management was legitimate and justifiable, provided that aboriginal uses had a
priority in the allowed resource allocation; a holding expanded upon in Marshall I, where the
Court found that regulatory schemes which provided absolute ministerial discretion to affect
an aboriginal right or gave no direction for the exercise of authority were unjustifiable.319
In light of the Crown's unique fiduciary obligations towards aboriginal peoples,
Parliament may not simply adopt an unstructured discretionary administrative
regime which risks infringing aboriginal rights in a substantial number of
applications in the absence of some explicit guidance. If a statute confers an
administrative discretion which may carry significant consequences for the
exercise of an aboriginal right, the statute or its delegate regulations must outline
specific criteria for the granting or refusal of that discretion which seek to
accommodate the existence of aboriginal rights. In the absence of such specific
guidance, the statute will fail to provide representatives of the Crown with
sufficient directives to fulfil their fiduciary duties, and the statute will be found to
represent an infringement of aboriginal rights under the Sparrow test.320
This analysis must also include consideration of the ―honour of the Crown‖ interpretive
principle which raises the burden of proof for the Crown to prove that the regulation is a
justifiable infringement.321
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2.

The Cultural Limitation on Exploitation of Usufructuary Rights

Another aspect of the traditional assumption mentioned above is the determination that the
usufructuary harvest is subject to an internal cultural limitation. The harvest of natural
resources is limited to what the Supreme Court calls a ―moderate livelihood‖ or
―necessaries.‖322 The limitation is either inferred by a judicial examination of tribal custom
and/or it is assumed that maintaining this cultural limitation was the intention of tribal
negotiators when the treaty was negotiated.
The courts have found that this culturally circumscribed level of exploitation was the
intent of aboriginal treaty negotiators when they reserved various usufructuary rights. It
effectively precludes any resource exploitation for commercial purposes beyond the level
needed to generate enough income to provide for necessary products that could not be
obtained from the territory. The harvest for personal use only sustains the tribal member and
his family. The harvest for commercial trade is similarly limited. The cultural-derived intent
of the tribal negotiators is construed such that the commercial use itself is limited by the
cultural exploitative practices based on a subsistence economy. For the courts, traditional
activity is always for subsistence purposes.
The judicially constructed notion of traditional use and low exploitation is apparent in
the Marshall I.
In this case, equally, it is not suggested that Mi‘kmaq trade historically generated
―wealth which would exceed a sustenance lifestyle‖. Nor would anything more
have been contemplated by the parties in 1760.323
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In short, the aboriginals were not infected with the desire to accumulate wealth. The tribes
would have no need to exploit a resource, for subsistence or for trade, in a manner beyond
personal use.324
There has been a judicial awareness that in specific circumstances an aboriginal right
to exploit natural resources commercially could exist apart from the need for food. In Jack v.
The Queen, Justice Dickson noted the 1871 Terms of Union under which British Columbia
entered the Canadian Confederation implied a commercial and subsistence aboriginal
fishery.325 In the 19th and early 20th centuries the issue simply did not receive any sustained
consideration by the courts or policymakers. The vast land area and lack of population
pressure allowed for the continued use of natural resources by the tribes without the same
political pressures to curb resource use. National policy prior to and throughout the treaty
period encouraged the continued use of natural resources for subsistence purposes.326 The
subsistence policy was consistent with perceived aboriginal needs and the conceptions of
property that they brought to the treaty process. In addition, the treaties signed by both the
British and Canadian governments were generally limited by their terms and their historic
contexts to subsistence activities. In the Prairie Provinces where the treaties could often be
construed as providing for commercial harvest, the treaty rights were transformed without renegotiation into subsistence rights when the federal government turned over its Crown lands
to the provinces. The Natural Resource Transfer Acts explicitly limited aboriginal hunting,
fishing, and gathering activities on land outside the reserves to the procurement of ―food.‖
Finally, prior to the Constitution Act, 1982 many treaty rights were unenforceable at law or
simply extinguished by legislation and by the establishment of inconsistent uses by non-
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aboriginals.
The result was that despite the acknowledgement of a commercial aspect to aboriginal
and treaty rights, the emphasis was on the exercise of usufructuary rights for subsistence
purposes. Justice McGillivay exploring the rights of the tribes under the NRTA reflects this
bias in the 1932 case R. v. Wesley.
I think the intention was that in hunting for sport or for commerce the Indian like
the white man should be subject to laws which make for the preservation of game
but in hunting wild animals for the food necessary to his life, the Indian should be
placed in a very different position from the white man who generally speaking
does not hunt for food and was by the proviso to s. 12 [of the Natural Resources
Agreement signed between Canada and the Province of Saskatchewan in 1930]
reassured of the continued enjoyment of a right which he has enjoyed from time
immemorial.327
When commercial issues did arise, they concerned the priority of aboriginal commercial uses
over non-Indian uses and the extent of provincial regulation over the commercial or sale
aspects of the transaction.328
The entrenchment of aboriginal rights in the Constitution Act, 1982 changed the focus
of the inquiry concerning aboriginal uses for non-subsistence and commercial purposes.
Where an aboriginal or treaty right to trade was found, the courts distinguished between the
right to sell, trade and barter for livelihood, support and sustenance purposes and the right to
harvest for commercial market.329 Trade for subsistence purposes was considered less
problematic as it was subject to an inherent limitation, i.e. there is a limit to the amount of
natural resources that can be used and consumed for food, social and ceremonial purposes by
a given population. In contrast the right to commercial exploitation for the market was
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―without internal limitation.‖330 In either circumstance, a prohibition from commercial
exploitation needs to be justified under the Sparrow analysis which allows for governmental
regulation that infringes upon existing rights for ―conservation and resource management.‖331
Coupled with the Crown‘s fiduciary duty to the aboriginals, the Sparrow framework
suggests that where commercial exploitation of natural resources is held to be within the
scope of the protected right, it would be difficult for the provinces and federal government to
regulate.332 Nevertheless, even as the courts recognized the legal efficacy of the rights and
curtailed the means by which the governments can regulate them, they have tied commercial
exploitative activity based on usufructuary rights firmly to cultural practices, which in turn
limit resource usage to small-scale trading and bartering activities having an ―inherent
limitation.‖333 First, the resource exploitation was limited because conservation was identified
by the courts as coincident with tribal cultural interests.
While the ―presumption‖ of validity is now outdated in view of the constitutional
status of the aboriginal rights at stake, it is clear that the value of conservation
purposes for government legislation and action has long been recognized. Further,
the conservation and management of our resources is consistent with aboriginal
beliefs and practices, and, indeed, with the enhancement of aboriginal rights.334
Second, aboriginal title (and by implication aboriginal rights), while considered by the courts
to be ―possessory‖ and ―not restricted to those uses with their origins in the practices,
customs and traditions integral to distinctive aboriginal societies,‖ is nevertheless limited to
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those usages that are compatible with traditional aboriginal uses.335 The Court‘s decision in
Adams and Côté, reinforced the traditional use paradigm.336 Detached from a possessory
interest and all that this entails, the use rights then become those particular customs or
traditional cultural practices, seemingly ―frozen‖ in history prior to European contact,
exercised at the time the British asserted sovereignty in the area or at the time the treaty was
signed. Third, the Court has tied protected usages and practices to ―distinctive‖ cultural
practices that existed prior to European contact. Practices that arose after European contact,
such as commercial ―market-based‖ trading due to increased demand from Europeans and
aboriginals engaged in the fur trade, are not protected.337 Evidence of aboriginal economic
and social activity in response to the non-aboriginal Indian ―market,‖ as well as and shifting
economic patterns within and among the tribes generated by the fur trade and later by settler
mining, logging and agriculture, (even if such new activities existed over several centuries
such as in Nova Scotia), cannot serve as the basis for claiming an aboriginal right.

G.

Extinguishment

The colonial impetus behind the law has made the extinguishment of indigenous rights
perhaps the most egregious example of the use of law to advance the interests of the
European settlers while undermining the continued existence of the tribes. The Act of State
doctrine, the non-recognition of legal rights that arise because of aboriginal use and
occupancy under common law aboriginal title, and the consequent extinguishment of any
rights if any are found, were important tools used by the imperial and colonial state to
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develop land and resources in the British North America.338 However, since the enactment of
s. 35 existing aboriginal and treaty rights may only be extinguished with the consent of the
tribe concerned.
Nevertheless, in order to gain constitutional protection, the rights need to be unextinguished as of April 17, 1982. The Act only protects those rights ―being in actuality in
1982" and the issue of whether a particular right has been extinguished as of that day remains
heavily litigated.339 Before Confederation, the imperial Crown by The Royal Proclamation,
1763 and each individual colony were considered capable of extinguishing aboriginal rights,
either through legislation or by treaty provided colonial legislation or actions were not
disallowed or reserved by the imperial Crown.340 After Confederation, only the federal
government could extinguish or enter into treaties, but each province could regulate and
extinguish aboriginal rights off the reserve provided it was acting within its constitutional
authority or where such authority was conferred by federal statute. In either jurisdiction the
intent to extinguish could be inferred. Where the legislature enacted a series of acts that taken
together which indicated ―a unity of intention to exercise…absolute sovereignty over all the
lands…inconsistent with any conflicting interest‖ such legislation would extinguish
aboriginal title and whatever aboriginal usufructuary rights dependant upon that title.341 In the
common law context, the extinguishment generally concerns whether specific legislation
regulating various aboriginal uses or establishing reserves extinguished the claimed right
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prior to 1982.342 In a treaty context, the emphasis is on whether the terms and historical
context of the treaty exempted the claimed right from the more general extinguishment and
land cession provisions and/or subsequent legislation regulating land ownership and use. In a
paradoxical twist on the cultural limitation of hunting, fishing and gathering rights, the tribal
negotiators are assumed to be both rational and knowledgeable when they entered into an
agreement to extinguish aboriginal rights and title, but not rational for purposes of preserving
non-traditional uses. Despite the generous interpretive methodologies extinguishment, not the
retention of rights, is presumed where the treaty is primarily concerned with land cession.
Prior to 1982, the courts - reflecting colonial bias and consistent with the notion that
the rights existed only at the pleasure of the Crown - often found extinguishment by the
Canadian Parliament, by the provinces acting under one of their heads of power, or by the
individual colonies prior to confederation.343 The rights did not survive if their continued
existence was found to be incompatible with the Crown's assertion of sovereignty (e.g. there
is no aboriginal right to cross international borders); where they were surrendered voluntarily
via the treaty process; or when they were extinguished by government action that was
incompatible with the continued existence of the right.344 Extinguishment by operation of
law, i.e. not by treaty, was generally presumed where a statute or regulation expressed an
intention to exercise a complete dominion or modify common law rights over the territory
and activities of the band.
Once a statute has been validly enacted, it must be given effect. If it‘s necessary
effect is to abridge or entirely abrogate a common law right, then that is the effect
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that the courts must give it. That is as true of an aboriginal title as of any other
common law right.345
Similarly, treaty rights could be extinguished by the enactment of inconsistent legislation or
the assertion of Canadian sovereignty. The Northwest Territory Court of Appeal in R. v.
Sikyea, noting Lord Watson‘s dismissive language about the rights of aboriginals under
treaties in A-G for Canada v. A-G for Ontario stated:
While this refers [the non-legal obligation of the governor] only to the annuities
payable under the treaties, it is difficult to see that the other covenants in the
treaties, including the one we are here concerned with, can stand on any higher
footing. It is always to be kept in mind that the Indians surrendered their rights in
the territory in exchange for these promises. This ―promise and agreement‖, like
any other, can, of course, be breached, and there is no law of which I am aware
that would prevent Parliament by legislation, properly within s. 91 of the B.N.A.
Act, from doing so.346
Current case law has reversed the onus on the issue of extinguishment. It presumes that the
Crown intended to preserve aboriginal and treaty rights and the Crown bears the burden of
proof that an aboriginal right is extinguished. ―The test of extinguishment to be adopted, in
our opinion, is that the Sovereign's intention must be clear and plain if it is to extinguish an
aboriginal right.‖347 Where the courts previously found that an aboriginal or treaty right could
be extinguished by the enactment of ―inconsistent‖ legislation, current doctrine prevents the
extinguishment of aboriginal rights where the rights were simply regulated or the prohibition
was based on regulation without a explicit statement of intention to extinguish the rights. In
Marshall I, for example the historic regulation of the fishery by the federal and provincial
government nevertheless provided for specific aboriginal licenses. The Court held in part that
the statutory exceptions, rather than evidence of a comprehensive regulatory framework
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attempting to balance the total needs and uses of the fishery, evidenced the continued efficacy
of the aboriginal right.

V.

Indigenous Rights and Canadian Constitution

Law and legal doctrine exists as ―one of the ways in which people make sense of the world
around them and make it coherent‖ while they search for a particular identity and political
culture. In Canada, the law as it applies to First Nations seeks to reconcile ―aboriginal
peoples and non-aboriginal peoples and their respective claims, interests and ambitions‖
while incorporating them into the Canadian state with its larger set of constitutional
principles and law.348 Yet the very act of this incorporation privileges certain ―claims,
interests and ambitions‖ of individuals and groups while establishing governmental and
federal structures which give rise to additional interests.349 As aboriginal interests were
intimately intertwined with larger issues of territory, self-government, community, diversity
and sovereignty they were necessarily caught up in the colonial nation-building project. Thus
conflicts that involved the general nature of the federal system, the division of powers, land
titles, and individual and collective rights impacted on the articulation of aboriginal legal
doctrine.
The conflict that had a major impact on the development of aboriginal law in Canada
was the early conflict between the federal government and the provinces, particularly Ontario
and Quebec, over which level of government had primary or residual authority within the
Canadian federation. Many of the drafters of the British North America Act, 1867 (renamed
Constitution Act, 1867) felt that a powerful centralized national government was necessary to
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concentrate sufficient resources to settle the west and avoid the centrifugal forces of localism
which could destroy the separate existence of British North America. The provinces
supported a loose confederation of ―fully autonomous, equal, self-governing provinces‖
based on local responsible government which they felt was threatened by both the
centralizing aspects of the Constitution Act, 1867 and the centralizing ambitions of nationalist
politicians.350 These conflicting perspectives led the respective governments to clash over the
issue of aboriginal title and treaty rights, which were intertwined with federal/provincial
jurisdictional and possessory issues under ss. 91 and 92, as well as the extent of provincial
ownership under ss. 109 and 117 - with profound consequences for the tribal possessory and
use interests.

A.

The Constitution Act, 1867, Provincial Rights and Judicial Interpretation

Regardless of the moral, political and legal obligations that Great Britain and the separate
colonies of Canada [Ontario and Quebec], New Brunswick and Nova Scotia may have had
towards First Nations, aboriginals were totally excluded from the constitutional debates and
the subsequent constitutional exegesis that followed the establishment of Canada in 1867.351
As noted by the Royal Commission on Aboriginal Peoples, the status of the tribes was
considered to be unimportant in the nascent Canadian state.
Work on the Confederation project had begun as early as 1858, and as the tempo
quickened between 1864 and 1866 the 'Fathers' met in Charlottetown, Quebec
and London. At those meetings, in the editorial pages of the colonial press and
even on the hustings, the details of the federation and a pan-colonial consensus
were hammered out. At no time, however, were First Nations included in the
discussion, nor were they consulted about their concerns. Neither was their future
position in the federation given any public acknowledgement or discussion.
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Nevertheless, the broad outlines of a new constitutional relationship, at least with
the First Nations, were determined unilaterally. The first prime minister, Sir John
A. Macdonald, soon informed Parliament that it would be Canada's goal ―to do
away with the tribal system and assimilate the Indian people in all respects with
the inhabitants of the Dominion.352
It was not that aboriginals were completely ignored. The basic principles of
protection, assimilation and civilization established by the imperial government and preconfederation colonial policy remained.353 However, the tribal interests as collective de facto
self-governing entities with nearly exclusive control of the population, finances, and land
provided them by earlier imperial control from 1763 to 1860 were dramatically changed.354
After the constitutional assignation of institutional responsibilities and jurisdiction for the
tribes and their lands, their interests and rights became in part the interests of various
institutional, governmental or non-indigenous groups. The federal government, granted
paramount authority over ―Indians, and Lands reserved for Indians,‖ under s. 91(24) assumed
institutional responsibility for the tribes and took extensive control of the reserves and tribes
in the 1876 Indian Act. The former colonies, now provinces, were given ―exclusive‖
jurisdiction over local affairs under s. 92, (including the ―property and Civil Rights in the
Province‖ under s. 92(13); and ―all lands, Mines, Minerals, and Royalties‖ under s. 109)
while retaining their ―public property not otherwise disposed of‖ in the Act under s. 117;
local authority which they were determined - for material, political, ideological and
philosophical reasons - to retain against federal encroachment.355
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There has been much debate about whether the structure and intent of the Constitution
Act, 1867 was to create a powerful federal government and the role of the Privy Council
interpreting the Act to fit an a priori view of a decentralized federal system.356 On one hand,
the document has been understood as providing the federal government with ―formidable
weapons of centralization‖.357 It was assigned the general power of disallowance over
provincial legislation, the federal power of appointment over provincial lieutenantgovernments and the residual power under s. 91 to make ―Laws for the Peace, Order, and
good government of Canada, in relation to all Matters not coming within the Classes of
Subjects‖ assigned exclusively to the provinces in s. 92.
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list of powers to the national government while reserving the remainder to the states and the
people ―commenced at the wrong end.‖359 For the Confederation framers the U.S. Civil War
was empirical proof of the need for strong central authority. On the other hand, under s. 92
the provinces were granted exclusive and extensive authority over local affairs. These local
powers, a counterargument to centralists such as first Canadian Prime Minister John A.
MacDonald, reflected an underlying diversity among the provinces and local political

provinces shall retain their respective public property not otherwise disposed of in this Act, subject to the right
of Canada to assume any lands or public property required for fortifications or for the defence of the country.‖
356
For a discussion of the centralist-nationalist interpretation of the Confederation and a critique of the
decentralization approach see Frederick Vaughan, ―Critics of the Judicial Committee of the Privy Council: the
New Orthodoxy and Alternative Explanation‖ (1986) 19 Canadian Journal of Political Science 495. For a
discussion of the B.N.A. Act as guaranteeing the principle of provincial autonomy and constitutional balance in
the federal system see Paul Romney, ―The Nature and Scope of Provincial Autonomy: Oliver Mowat, the
Quebec Resolutions and the Construction of the British North America Act‖ (1992) 25 Canadian Journal of
Political Science 3; Robert C. Vipond, Liberty and Community Canadian Federalism and the Failure of the
Constitution (Albany, N.Y.: State University of New York Press, 1991). For an argument supporting the
decentralized judicial approach of the Privy Council see Alan C. Cairns, ―The Judicial Committee and Its
Critics‖ (1971) 4 Canadian Journal of Political Science 310.
357
A.R.M. Lower, ―Theories of Canadian Federalism‖ in A.R.M. Lower et al., Evolving Canadian Federalism
(Durham, N.C.: Duke University Press, 1958) 3 at 14.
358
Eugene Forsey, ―In Defence of Macdonald‘s Constitution‖ (1976) 3 Dal.L.J. 529.
359
Hon. John Alexander Macdonald, February 6, 1865 quoted in P.B Waite, ed., The Confederation Debates in
the Province of Canada (Toronto: McClelland and Stewart Limited, 1963) at 44. See also Eugene Forsey, ―In
Defence of Macdonald‘s Constitution‖ (1976) 3 Dal. L. J. 529.

275

cultures which equated provincial communities with individual freedom.360 As subsequently
interpreted by the Privy Council, the exclusive constitutional grant of local authority
accorded the provinces substantial autonomy and equal status with the federal government
within the federation.
Whatever the true nature of the Act, there is no question that after Confederation,
politicians in Ontario and Quebec advocated interpretations which tended to expand the
power of the provinces at the expense of the federal government. They objected vehemently
to the idea, advocated by MacDonald, that the constitution set up a legislative union or a
subordinate federal system which granted all residual power to the federal government and
contemplated that the provinces be analogous to municipal governments.361 In this wide
ranging political dispute, the courts, particularly the Privy Council, became a significant
forum in which to press for an interpretation of the Act that would provide for expansive
provincial power. ―Its advocates realized that the thing they wanted—whether prestige,
power, protection of certain cultural values, or economic independence—depended expressly
on constitutional reforms.‖362
Over time, the constitutional perspective led them to develop a ―constitutional
doctrine of provincial autonomy‖ which the courts, particularly the Privy Council, would use
to circumscribe federal power. This doctrine, most forcefully articulated in Ontario under
long-serving Liberal Premier Oliver Mowat, was premised on the idea that the historically
autonomous relationship the colonies of the United Province of Canada, New Brunswick and
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Nova Scotia had had with the imperial Crown was not diminished by the creation of Canada
and on a political theory which equated provincial rights with liberal individualism. Among
other things, the doctrine provided the conceptual justification for provincial opposition
towards various federal-provincial financing arrangements, dual membership in provincial
and federal legislatures, municipal affairs and control of the liquor trade, the role of the
Lieutenant-Governor, the federal disallowance of provincial legislation and control of
territory that had been ceded by the tribes to the Dominion. Vipond outlines the core
principles the doctrine advocated by these provincial rights proponents.
First, the provincialists argued that the federal principle means, at a minimum,
that the federal government had no right to interfere in those subjects placed
within the control of the provincial legislatures, just as, conversely the provincial
governments have no right to infringe upon federal jurisdiction. Federalism
means that each level of government is supreme or sovereign within its sphere,
which is why the BNA Act conferred upon each ―exclusive‖ authority to legislate
on a given set of subjects. Second, the provincialists argued that real federalism
requires a balanced division of power in which neither level overwhelms the
other. In this sense, federalism implies political parity, and the autonomists
argued that the division of powers outlined in section 91 and 92 of the BNA Act
established a rough balance between national and provincial powers respectively.
Third, the provincialists argued that federalism means contractualism.
Confederation, they said, was created as a compact among the provinces which,
according to the act‘s preamble, had ―expressed their desire to be federally united
in one Dominion.‖363
The doctrine of provincial rights should not be confused with the American ―State‘s Rights‖
ideology. Canadians conceived of property, sovereignty, federalism and the tension between
state power and individual liberty in a different way from Americans. Dominant assumptions
were that ―ideal governance was best epitomized by municipal government controlled by
highly localized but interconnected‖364 reform-minded elites and that the legislature,
particularly the provincial legislature, had the constitutional responsibility to determine the
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content and limits of individual rights.365 Federal assertions of jurisdiction or prerogative
which trenched upon provincial legislative competence were seen as a fundamental
governmental assault upon individual liberty. The argument for a local residuum of power
was in turn buttressed by the idea that provincial political power was not limited to
enumerated subjects because liberty and property were best protected at the local level by
provincial legislatures.

B.

Provincial Rights and St. Catherine’s Milling

The constitutional doctrine of provincial autonomy lay at the core of Ontario‘s dispute with
the federal government in St. Catherine’s Milling & Lumber Co. v. the Queen.366 St.
Catherine’s Milling, as mentioned above, concerned the ownership of lands ceded by treaty
to the Dominion by the Ojibwa in 1873. However, the dispute had its genesis in the federal
government purchase of Rupert‘s Land (the North West territory) from the Hudson‘s Bay
Company in 1867.367 At the time, the southeastern boundary of Rupert‘s Land was unclear.
Ontario, which had been carved out of French territory ceded to the Great Britain in 1763,
argued that when King Charles II conveyed Rupert‘s Land to the Hudson Bay Company in
1670 the limits of French (Quebec) possessions in North America extended west of Lake
Superior.368 The federal government disputed this position. As a purchaser of the territory, the
federal government wanted control of all Crown lands (subject to aboriginal interests) in the
territory. If Ontario‘s western boundary were extended west then federal control of the
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territory would be lessened since s. 109 provided that the province held proprietary rights to
all Crown land within its borders. After a protracted dispute, the Privy Council held in favour
of Ontario in 1884.369 The result was implemented by imperial legislation in 1889.
After the 1884 decision, the federal government did not concede the boundary
question immediately or cede control of the resources in the area. MacDonald, as both Prime
Minister and Attorney General, took the position that the 1873 treaty conveyed fee title to
Dominion as a bona-fide purchaser, thus rendering irrelevant Ontario‘s apparent victory on
the boundary extension.
The land belonged, so far back as the grant of Charles II could give it, to the
Hudson‘s Bay Company, but it was subject to Indian title. They and their
ancestors had owned the lands for centuries until the Dominion Government
purchased them. These lands were purchased, not by the province of Ontario—it
did not pay a farthing for it—but by the Dominion…By seven treaties the Indian
of the Northwest conveyed the lands to Canada; and every acre belongs now to
the people of Canada, and not to the people of Ontario;…there is not one stick of
timber, one acre of land, or one lump of lead, iron or gold that does not belong to
the Dominion, or to the people who purchased from the Dominion government.370
MacDonald‘s logic depended on an expansive interpretation of the s. 91(24) which would
include within the phrase ―lands reserved for Indians‖ those areas reserved as hunting
grounds under The Royal Proclamation, 1763, as well as a recognition that the tribes
―owned‖ their land subject only to the Crown‘s exclusive right of pre-emption. The effect of
the treaty, which ―relieved‖ the Indian title and occupancy rights, therefore resulted in the
Dominion holding fee simple title.371 The Dominion argued that its position was in complete
accord with English, British and American precedent as ―from the earliest times the Indians
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had, and were always recognized as having, a complete proprietary interest, limited by an
imperfect power of alienation.‖372
Ontario argued that title to all lands occupied by the aboriginals, regardless of whether
aboriginal title had been extinguished, had always been in the Crown (and thus ―belonging to
the several Provinces‖ under s. 109) and that tribal tenure was not analogous to fee simple.
―Their title was in the nature of a personal right of occupation during the pleasure of the
Crown, and it was not a legal or equitable title in the ordinary sense.‖373 Thus Ontario took
fee simple title in the area once the aboriginal interest was extinguished by treaty.
The Privy Council sided for the most part with Ontario. Lord Watson, while agreeing
with the Dominion that the tribes had a ―property‖ right in their lands, nevertheless did not
find that aboriginal title was equivalent to fee simple. The tribes‘ tenure ―was a personal and
usufructuary right, dependant upon the good will of the sovereign‖ which arose from The
Royal Proclamation, 1763 itself. 374 As s. 109 provided that Ontario held the beneficial
interest in all Crown lands, subject ―to any Interest other than that of the Province‖ the 1873
treaty with the Dominion fully vested the land in Ontario.
From the perspective of the doctrine of provincial autonomy, Ontario‘s argument in
St. Catherine’s Milling was about its own autonomy and the exclusiveness of its jurisdiction,
as well as the equality of the Crown-in-Right of the Province with the Crown-in-Right of
Canada. As such, even though the Dominion‘s lawyers argued: ―The provincial government
were [was] no party to this treaty,‖ and admitted that ―no surrender had been made of Indian
title except to the Dominion,‖ the province as direct delegate of the imperial Crown, held the
372
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proprietary interest in the lands.375 Ontario‘s interest in the ―Crown‖ lands within its
boundaries was not only superior to those of third-party purchasers, but equal to the claims of
the other imperial delegate, the federal government. This explains the reasoning behind
Ontario‘s allegation before the Supreme Court of Canada that the federal position amounted
to a ―fraud‖ because it violated constitutional equality and was a conscious attempt to avoid
the contractual obligations set forth in the Constitution Act, 1867. From Ontario‘s
perspective, the Act envisioned shared federal and provincial authority to implement treaty
obligations. Moreover, Ontario‘s claim was superior and prior to that of the federal
government because it derived directly from The Royal Proclamation, 1763 and the
administration of the lands by the Province of Canada prior to the creation of Canada.376 Lord
Watson wrote:
Had the Indian inhabitants of the area in question released their interest in it to the
Crown at any time between 1840 and the date of that Act, it does not seem to
admit of doubt, and it was not disputed by the learned counsel for the Dominion,
that all revenues derived from its being taken up for settlement, mining,
lumbering, and other purposes would have been the property of the Province of
Canada.377
As such, s. 109 is ―sufficient to give to each Province, subject to the administration and
control of its own Legislature, the entire beneficial interest of the Crown in all lands within
its boundaries, which at the time of the union were vested in the Crown…‖378 Under the
doctrine of provincial autonomy, the balance of the federal structure is maintained.379 A
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province, like the federal government has ―authority as plenary and as ample within the limits
prescribed by sect. 92 as the Imperial parliament in the plenitude of its power‖ could
bestow.380
The brief discussion by Lord Watson of the source and content of aboriginal title in
St. Catherine’s Milling had the effect of considerably expanding the status and power of the
provinces within the Canadian federation and legitimized a view of aboriginal title which
equated it with little more than traditional hunting and fishing.381 Moreover, by grounding
aboriginal title and rights as a legal right sourced in The Royal Proclamation, 1763 and by
connecting the land covered by the Proclamation with the exclusive constitutional authority
of the province over non-reserve lands, later courts had little difficulty dispensing with the
idea that inherent tribal authority or tribal law could be a separate source of authority in the
Canadian federation. A federal victory would have established the proposition that aboriginal
law as law was to be recognized in Canadian courts, since a tribe could only convey what it
legally possessed -- and their ―possession‖ in state law would in part require an incorporation
of their law relating to occupancy and use.
Moreover, legally enforceable treaty rights were emasculated and the federal authority
to secure provincial assistance to procure resources as part of the process by which the tribes
obtained services and commodities in exchange for the land ceded by treaty was rendered
meaningless. Tribes were severely disadvantaged by this restriction on federal authority to
bind the provinces because under the doctrine of parliamentary supremacy the courts were
unlikely to enforce treaty obligations against the federal government in the absence of a
statute. In Ontario Mining Co. v. Seybold the Privy Council held that an agreement to turn
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over various reserve lands to the federal government and a tribe based on the condition that
the proceeds from mineral and land sales on the former reserve land be paid over to the tribes
was unenforceable because the land belonged to the province after aboriginal title had been
extinguished.382 In A-G for Canada v. A-G for Ontario the Privy Council determined that the
1850 treaties between the Governor of the United Province of Canada and the Ojibwa were
unenforceable against the province.383 The federal government, for itself and on behalf of the
tribe, argued that Ontario, as owner of the land surrendered under s. 109 was liable for the
increased annuities and payments due under the treaty.384 It argued that the transfer of land
effectuated by the treaty included aboriginal interests and rights to increased payments, which
had been agreed as part of the 1850 treaties. From the perspective of s. 109, the treaty had
created a legal original interest which was a charge upon Ontario‘s title similar to a mortgage.
This idea of a ―treaty-created interest‖ was noted by the Privy Council: ―In substance,‖ Lord
Watson wrote, ―Indian annuities form a charge upon the lands, and their proceeds arising
after Union….‖ However, the interest was not a legal interest. The Committee ―had no
difficulty‖ in concluding that:
Under the treaties, the Indians obtained no right to their annuities, whether
original or augmented, beyond a promise and agreement, which was nothing
more than a personal obligation by its [the Province of Canada] governor…that
the latter should pay the annuities as and when they became due; that the Indians
obtained no right which gave them any interest in the territory which they
surrendered….385
Thus the 1850 treaties did not provide the Ojibwa with any legal or equitable rights to
payment from Ontario. The result was that an aboriginal treaty did not give rise to legal
obligations either in international law or through contract. They were mere promises and
agreements that provided no legally enforceable rights. The obligation and promises in the
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agreement are to be carried out ―with an exactness which honour and good conscience
dictate‖ but courts would not enforce the agreement against the Crown should it fail to fulfill
its obligations.386 The Syliboy Court noted the subterfuge in this approach several decades
later.
Having called the agreement a treaty, and having perhaps lulled the Indians into
believing it to be a treaty with all the sacredness of a treaty attached to it, it may
be the Crown should not now be heard to say it is not a treaty. With that I have
nothing to do. That is a matter for representations to the proper authorities -representations which if there is nothing else in the way of the Indians could
hardly fail to be successful.387
The upshot was that in the 19th century Ontario‘s desire to control its territory without an
encumbrance that might result from an extinguishment of aboriginal title undermined the idea
of legally enforceable aboriginal title and treaty rights. The notion that a provincial Crown
lands and authority were ―equal‖ to those of the federal government necessarily led the courts
to the conclusion that federal action by way of treaty or fiduciary obligations could not
burden s. 109 Crown land without provincial consent. In this sense, the provinces were equal
sovereign members in the Canadian federation, a constitutional position explicitly embraced
endorsed by the Privy Council in Maritime Bank of Canada (Liquidators of) v. ReceiverGeneral of New Brunswick.
The object of the [British North America] Act [1867] was neither to weld the
provinces into one, nor to subordinate provincial governments to a central
authority, but to create a federal government in which they should all be
represented, entrusted with the exclusive administration of affairs in which they
had a common interest, each province retaining its independence and autonomy.
That object was accomplished by distributing, between the Dominion and the
provinces, all powers executive and legislative, and all public property and
revenues which had previously belonged to the provinces….388
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Wesley, supra note 165 at 344. McGillivray, J. in Wesley at 351 cited the Indian Annuities case when he
noted: ―In Canada, the Indian treaties appear to have been judicially interpreted as being mere promises and
agreements.‖
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Syliboy, supra note 43 at 314.
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Maritime Bank of Canada (Liquidators of) v. Receiver-General of New Brunswick, [1892] A.C. 437 at 441-2
(P.C.).
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C.

Impact of the Vindication of Doctrine of Provincial Autonomy on
Aboriginal Hunting, Fishing and Gathering

This thesis considers what might be the impact of constitutional and institutional conflicts on
the aboriginal law and doctrine. To the extent that Ontario and the provinces were successful
in the major aboriginal title and treaty cases with the federal government, many judicial
protections that might have been afforded aboriginal interests were read out of the law.
The most salient and significant feature of Canadian hunting, fishing and gathering
rights -- and aboriginal rights in general -- is their constitutional protection by s. 35. Yet when
reviewing the generally protective post-1982 decisions, one can see the impact of the earlier
decisions and the subsequent vindication of the doctrine of provincial autonomy and its
subsequent incorporation into the jurisprudence. As Justice Binnie noted:
The Constitution Act, 1982 ushered in a new chapter but it did not start a new
book. Within the framework of s. 35(1) regard is to be had to the common law
("what the law has historically accepted") to enable a court to determine what
constitutes an aboriginal right.389
The impact of these earlier decisions and the great constitutional battles which were fought
over aboriginal rights has led to significant differences in the Canadian doctrine of hunting,
fishing and gathering rights from the doctrine of common law aboriginal title and legal
doctrine in the United States. First, while the rights are considered ―inherent,‖ because the
historic occupation, use, and possession of the territory gives rise to inherent rights not
derived from Canadian law, the tribes do not possess the inherent right to self-government
nor residual inherent sovereignty. The assertion of British sovereignty, The Royal
Proclamation, 1763 and the subsequent accession to that sovereignty by the provinces and
the federal government exhausts all sources of authority in Canada. Group rights or collective
rights, such as language rights remain premised on liberal individualism while the federal
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Mitchell, supra note 167 at para. 115, Binnie J. concurrence.
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structure, including the provincial override of Charter rights in s. 33 ensures that the
provinces and the federal government remain the only ―collective‖ and inherent sources of
authority. Second, aboriginal rights to use land for hunting, fishing and gathering are not
parasitic upon aboriginal title while the content of aboriginal title is generally equated with
hunting, fishing and gathering rights. This has been characterized by the Court as recognition
of the distinct aboriginal nomadic lifestyle and an acceptance of cultural distinctiveness as a
generative source of legally efficacious rights within Canadian law. However, it is arguably
the result of the peculiar separation of federal and provincial authority. As the province held
the proprietary interest in the land, and federal authority was limited to legislation over the
tribes, the conceptual necessity of tying hunting, fishing, and gathering rights to aboriginal
title disappeared. The rights can extend to territory over which the tribe did not have common
law aboriginal title because aboriginal title need not be legally cognizable. The basis of the
right is not dependant on title and possession of a particular tract of territory but the
historically vague obligation of the Crown to provide for aboriginals and allow them to
secure food. The now constitutionally protected s. 35 aboriginal rights, although grounded on
the one hand in aboriginal culture and law, and aboriginal occupancy and use of particular
territory on the other, nevertheless continue the non-territorial nature of aboriginal hunting,
fishing and gathering rights. This is a significant departure from the doctrine of aboriginal
title and the jurisprudence in other jurisdictions. In other states, an aboriginal right to hunt
and fish is generally parasitic upon a finding of aboriginal title. Third, the constitutional
protection and content of aboriginal rights and treaty rights are the same. Treaty obligations
relating to hunting, fishing and gathering rights with aboriginals are obligations of the
―Crown‖ and therefore are binding on the provinces. Yet since the ―interest‖ that the federal
government extinguishes in a treaty only includes those burdens on Crown title relating to
―hunting grounds‖, the scope of a treaty obligation is only enforceable, if at all, on those
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range of activities. These activities are the same activities that constitute common law
aboriginal title. Any other treaty obligation which touches a proprietary interest of the
province would be ultra vires of the federal government and non-enforceable against the
province without provincial consent.390

VI.

Conclusion

Until recently there has been less judicial input in the development of aboriginal law in
Canada than in the United States. Nevertheless, since 1982 the courts have played a
paramount role in elaborating the existence, content and scope of the rights. With the
significant constitutional change that accompanied the Constitution Act, 1982 the courts have
established and elaborated significant protections for aboriginal usufructuary rights.
At crucial times in Canadian political history, disputes between the federal and
provincial governments have created the opportunity for the effectuation of aboriginal rights
either in the political process or in the courts. Indeed, ss. 25 and 35 are bound up in the
political and legal efforts of First Nations to have their rights recognized as the Canada and
Quebec were embroiled in the Sovereignty-Association dispute. This federal conflict, which
involved differing conceptions of national sovereignty and territorial and non-territorial group
and individual rights, enabled aboriginal leaders to achieve significant constitutional
recognition for First Nations in the new constitutional polity.
In the first great constitutional battles between the federal government and the
provinces concerning the nature of the Canadian federation, First Nations were not directly
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Similarly Lord Haldane‘s understanding of usufructuary rights in Amodu Tijani would be precluded as an
element of a treaty extinguishing aboriginal title unless a provinces consented to the invasion of the pre-existing
proprietary rights. Lord Haldane noted: ―Their Lordships think that the learned Chief Justice in the judgment
thus summarised, which virtually excludes the legal reality of the community usufruct, has failed to recognize
the real character of the title to land occupied by a native community. That title, as they have pointed out, is
prima facie based, not on such individual ownership as English law has made familiar, but on a communal
usufructuary occupation, which may be so complete as to reduce any radical right in the Sovereign to one which
only extends to comparatively limited rights of administrative interference.‖ Amodu Tijani, supra note 154 at
409.
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involved. But the disputes over aboriginal treaties and aboriginal title included issues such as
sovereignty and land which were fundamental to the colonial project. As the federal
government and Ontario fought over which level of government would be integral to ―nationbuilding‖ in Canada, the courts were called upon to decide the issue which in turn forced
them to assess the legal status of aboriginal rights in the Canadian legal system. The
affirmation of the doctrine of provincial autonomy led to a depreciation of aboriginal interests
and limited their judicial efficacy.
Yet federal government in the seminal aboriginal cases before the Privy Council and
lower courts, was neither seeking to vindicate aboriginal‘s pre-existing rights nor was it
asserting that aboriginal treaties fettered it with legally enforceable obligations. It sought to
have the rights recognized so it could control and appropriate aboriginal resources on the
basis of its own institutional prerogatives and nation-building program. Nevertheless, with
subsequent judicial vindication of the doctrine of provincial autonomy, the institutional
interest in and the capacity for making aboriginal rights judicially efficacious disappeared.
For example, in the Indian Annuities case, a different Privy Council holding, which would
have ruled that the 1850 treaties were enforceable against the province, could potentially have
led to a later finding that a treaty was legally enforceable against the federal government as
both the provinces and the federal government are embodiments of the same Crown. In any
event, to find as the Privy Council did in the case that a treaty is a ―personal obligation‖ of
the governor, in order to preserve an ostensible constitutional balance set forth in the doctrine
of provincial autonomy, renders aboriginal interests more precarious if not arguably nonexistent. At the same time, a opportunity to re-assert either common law aboriginal title
(which had been transformed in St. Catherine’s Milling but which remained efficacious
across the empire) or treaty rights by a court seeking to vindicate a governmental right
disappeared -- because neither the provinces nor the federal government were ever in the
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position where a judicial vindication of an aboriginal interest would have such broad
constitutional consequences. Finally, as evidenced by the NRTAs and other federal policies,
it is likely that the judicial vindication of aboriginal rights supported by federal authority
would have been more protective of aboriginal rights because, unlike a sub-national
government which often has an institutional interest in extending its singular jurisdiction
throughout its territory, a national federal government is more amenable to a plural legal
environment provided it does not threaten its jurisdiction and sovereignty.
At the same time, the various decisions did suggest that the federal government had
some limited legal obligations to uphold tribal possessory interests, albeit they were
conceptualized as fiduciary-like. This seemingly imprinted the idea of fiduciary obligation
more strongly within Canadian jurisprudence and has led to an expansive scope for legal
claims based on fiduciary obligation and the use of ―honour of the Crown‖ as an interpretive
principle. In this sense, the conflicts themselves, and the weight given to aboriginal interests
by the courts laid the basis for the later recrudesce of aboriginal title and treaty jurisprudence
which commenced in the 1960s.
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Chapter Five New Zealand
I.

Introduction

This thesis argues that judicially protected aboriginal or treaty rights have been profoundly
affected by non-aboriginal disputes over the constitution and the nature of the national polity.
The determination of the nature and quality of indigenous legal interests and entitlements
involved fundamental questions of land ownership, secure legal title for settler alienation, as
well as governmental priority and competence within the larger colonial state. Judicial
resolution of these non-aboriginal conflicts was often crucial to the vindication of indigenous
rights within the new state. If not for these disputes, court decisions and common law
doctrine solicitous of indigenous interests based on idea of indigenous occupancy, use and
possession of their territory, as well as the creation of law based on colonial and imperial
policy -- which incorporated notions of indigenous sovereignty and supported pluralist legal
relations -- would have been discarded by the courts. The courts, despite their genuflections
toward aboriginal rights and a fiduciary concern for aboriginal welfare nevertheless embraced
the logic of the Eurocentric ―conquest as discovery‖ thesis articulated by Chief Justice
Marshall in Johnson v. M’Intosh and/or otherwise extinguished aboriginal rights as the
colonial state and society moved toward a more positivistic notion of national sovereignty in
the 19th century.1
New Zealand in its formative constitutional period had fewer disputes regarding its
constitutional or institutional structure that might have led a group to champion Maori legal
rights in order to vindicate their own claims. The idea of Maori sovereignty and fee simple
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The seminal American Indian cases Johnson v. M’Intosh 21 U.S. (8 Wheat.) 543 (1823) [M’Intosh]; Cherokee
Nation v. Georgia 30 U.S. (5 Pet.) 1 (1831) [Cherokee Nation]; and Worcester v. Georgia 31 U.S. (6 Pet.) 515
(1832) [Worcester] written by Chief Justice Marshall were known and cited by New Zealand jurists as well as
the Privy Council. For a discussion how this reading of Johnson v. M’intosh was used by the American states to
press their claims for complete jurisdiction over Native Americans within their territory and a concomitant
narrow reading of federal authority over them see Lindsay G. Robertson, Conquest by Law: How the Discovery
of America Dispossessed Indigenous Peoples of Their Lands (New York: Oxford University Press, 2005).
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ownership of their territory was probably never accepted by Imperial Britain, the New South
Wales government which initially governed the islands or the separate colony of New
Zealand. In any event, except for some speculators, missionaries (who had purchased land
prior to 1840) or humanitarians, the position had little political or public support either in
London or New Zealand, particularly after the New Zealand Company reached an agreement
with Imperial authorities which entitled it to one acre of land for every four pounds it had
expended on colonization.2 The historical context of R. v. Symonds3 and the retention of
Maori affairs by the Governor Gore Browne after responsible government was granted in
1854 did have the potential to create institutional and constitutional conflict similar to that in
North America. However, unlike the more particular debate regarding statutorily created
governmental institutions for Maori and the need for a land court, colonial disagreements
concerning the respective rights of the Crown and Maori to possess and use land took place
within a relatively narrow ―frame of reference.‖4
The inability or unwillingness of imperial officials to actually oppose settler policy
toward the Maori on the ground, the Land Wars -- which reinforced the colonial
government‘s determination to deny juridical status and de jure sovereignty to Maori -- and
the colonial commitment to amalgamation made the numerous disagreements over Maori
policy more a matter of form than substance.5 The colonial settlers and imperial officials
generally subscribed to liberal political philosophy and did not fundamentally disagree with
the allocation of authority or separation of powers set forth in the Constitution Act 1852, the
colony‘s relationship with Great Britain, the constitutional doctrine of parliamentary
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Prior to this agreement the Company asserted that the Maori both ―owned‖ their territory and had the
contractual capacity to alienate it. Michael Belgrave, Historical Frictions Maori Claims and Reinvented
Histories (Auckland: Auckland University Press, 2005) at 67-9.
3
R. v. Symonds, [1847] N.Z.P.C.C. 387 (N.Z.S.C.).
4
N.Z., Crown Law Office, The Origins of the Native Lands Acts and Native Land Court by Donald M.
Loveridge (Wellington: Crown Law Office Report, 2000) at 233.
5
Keith Sinclair, The Origins of the Maori Wars, 2nd ed. (Wellington: New Zealand University Press, 1961) at
96.
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sovereignty and the relationship of that sovereign power with Maori. The constitutional and
institutional disputes which did arise, such as between the provinces and the national
government, did not implicate tikanga Maori, or treaty or common law rights whose
vindication by the courts would have served either provincial or national interests. Indeed, the
context for these disputes disappeared when local control over Maori affairs was granted in
1863 and when the provinces were abolished in 1876.
The New Zealand colonists sought to obtain and secure land titles for economic
development and minimize the ability of Maori to resist land alienations. The principle of
individualization of land title as enacted by Native Lands Acts in the 1860s though premised
on Maori ownership of all the territory, served to transform Maori tenure and extinguish
Maori customary rights. Any tenure transformation was deemed to extinguish whatever
territorial and non-territorial usufructuary rights that might otherwise legally burden the
territory by virtue of the Treaty of Waitangi, the particular deed of cession, or common law
aboriginal title.6 Combined with increasingly accepted Darwinian notions relating to
European cultural and racial superiority, the colonial judiciary became reluctant to look
behind governmental policy, broadly construe statutory references favourable to Maori, or
recognize common law rights when Maori interests were litigated. Where the courts (either
colonial or the Privy Council) occasionally found in favour of Maori interests, legislation was
usually enacted eliminating the favourable judgment - or the decision was simply ignored.7

6

The Maori and English language versions of the Treaty of Waitangi can be found in Claudia Orange, The
Treaty of Waitangi (Wellington: Allen & Unwin New Zealand Limited in association with the Port Nicholson
Press, 1987) at 257-9.
7
For example, the Privy Council in Nireaha Tamaki v. Baker, [1901] A.C. 561 (P.C.) [Nireaha Tamaki] held
that aboriginal rights not only ―legally‖ exist where the have not been legally extinguished, but that they can be
a basis for judicial proceedings and rule of decision. In Hohepa Wi Neera v. Bishop of Wellington, (1902) 21
N.Z.L.R. 655 (N.Z.C.A.) the Court of Appeal distinguished Nireaha Tamaki and re-asserted the rule that the
judiciary could take no cognizance of Maori customary right where a Crown grant has been issued. The
Legislature dealt with the same issue through the Native Land Act 1909. The 1909 Act set forth a series of
provision which severely restricted the ability of Maori to have their customary title recognized by the courts.
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Under these circumstances, one could expect little judicial protection of aboriginal
possessory interests, either at common law or through the Treaty. The courts as agents of
colonization -- which used the law and rule of law as the preferred mechanism for
incorporating indigenous peoples into the Empire -- would assist in the task of settlement.
Usufructuary rights, as one component of indigenous possessory interests potentially contrary
to economic development, would simply be extinguished or be dramatically curtailed in the
face of settler penetration and the development of the colonial state. Reinforcing this impetus
was the early acceptance of the ―declaratory theory‖ of law by the New Zealand courts which
presumed that judges had no law-making function. Rather they were simply to declare,
clarify and apply existing rules and were bound by the unambiguous wording of statutes.8
The deference was part of a constitutionalism which theorized an omnipotent legislature
whose totalizing presence in the constitutional system substantially restricted the courts
ability to exercise a more rigorous oversight of individual and common law rights because of
separation of powers considerations. At the same time, the deference served the legislative
interests of the colonial state vis-à-vis the Maori. A unitary constitutionalism necessarily
excludes other more plural forms of authority which could incorporate Maori juridical
capacity; and dictates that any judicial recognition absent explicit statutory mention or
―entrenchment‖ of Article Two of the Treaty of Waitangi is a legal impossibility.
This Chapter will discuss the legislation and judicial decision-making regarding
Maori hunting, fishing, and gathering rights in New Zealand. It will not directly discuss
general Maori rights to manage hunting, fishing and gathering resources and other taonga
according to their traditional cultural practice or tikanga Maori. These claimed and exercised
management rights, often at variance with current conservation and preservation management

8

Peter Spiller, ―The Courts and the Judiciary,‖ in Peter Spiller, Jeremy Finn & Richard Boast, A New Zealand
Legal History, 2nd ed. (Wellington: Brookers Ltd., 2001) 187 at 188-9.
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practice used by the state and fish and game councils, are incorporated into the guarantee of
rangatiranga found in Article Two of the Treaty. 9 It will argue that the interests guaranteed
Maori under the Treaty of Waitangi or at common law aboriginal title were either ignored or
reconceptualized through various and sundry legal legerdemain as the colonial state
crystallized. This process completely obliterated customary usufructuary interests on dry
land. All contemporary Maori rights to hunt and gather on land in a manner not afforded the
rest of the population are due to statute. The New Zealand state was less focused on legally
eliminating Maori interests in inland waterways, the foreshore and the marine fishery. The
subsequent assertion of state possessory interests in these areas has led to some of these
residual Maori interests being recognized by the courts and in statute. As such the legal
defeasement of Maori interests has not been as complete as the hypothesis of the thesis would
suggest. In part this has been the result of Maori political pressure and the recognition that
Maori had unique needs and a singular place within the polity. Nevertheless it is also because
the New Zealand judiciary (including the Privy Council), despite its commitment to the
declaratory theory of law and parliamentary sovereignty, with its concomitant total
extinguishment of Maori possessory interests, has been seemingly unable to dispense with its
institutional function and potentially protective methodologies when confronted with the
historical fact of the Treaty, common law and treaty law precedent as well as numerous
legislative and political references to the Treaty.
The affect of these various elements is difficult to measure but even where the logic
of the law and the interest colonial state coincided, such as in the seminal case 1877 decision
9

See New Zealand Maori Council v. Attorney-General, [1994] 1 N.Z.L.R. 513 (P.C.). The principles of
management and consultation have been established in Waitangi Tribunal, legislation, and in various policy
statements relating to resource management and national parks. Rather this chapter will discuss the effectuation
of rangatiranga (such as it is incompletely reflected in the legislation) as it relates to judicial decisions as well as
specific legislation and regulation such as the Fisheries Act 1996 or the Fisheries (Kaimoana Customary
Fishing) Regulations, S.R. 1998/434 (1998). I will also not discuss specific hunting, fishing or gathering
activities that may be afforded specific iwi and hapu as part of the Treaty Settlement process. See also Shane D.
Wight, Graham Nugent and Hori G. Parata, ―Customary Management of Indigenous Species: A Maori
Perspective‖ (1995) 19 New Zealand Journal of Ecology 83.
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Wi Parata v. The Bishop of Wellington, Maori possessory and use interests were recognized - if only by negative implication. As attitudes towards Maori, the Treaty and rights have
changed this legal detritus has been refashioned in recent decades by the courts in such cases
as Te Weehi v. Regional Fisheries Officer, Huakina Development Trust v. Waikato Valley
Authority, Te Runanganui o Te Ika Whenua Inc Society v. Attorney-General, and Ngati Apa v.
Attorney-General.10 These developments have been examined by legal scholars through the
lens of ―treaty-jurisprudence‖ and ―common law‖ jurisprudence. However, it appears that
these developments in aboriginal jurisprudence are simply a continuing manifestation of the
partial incorporation of the Treaty into New Zealand law.

Maori Hunting, Fishing, and Gathering Rights in New Zealand
Jurisprudence
II.

A.

Maori Approaches to Hunting and Gathering

Historically, Maori exploited much flora and fauna.11 They possessed a detailed and intimate
knowledge of the ―lifecycles and seasonal patterns of fish birds plants and their overall
environment‖.12 While generalization can be problematic as to uses, and the law varied
among iwi and hapu, there were several common elements in Maori customary law and
practice which regulated hunting and gathering.
First, Maori related to their environment in a holistic manner which was incompatible
with European conceptions of exclusive ownership and economic development.13 For
example, the Waitangi Tribunal in the Whanganui River Report noted that the tribe and the
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Wi Parata v. The Bishop of Wellington, (1877) 3 N.Z. Jur. (NS) 72 (N.Z.C.A.)[Wi Parata]; Te Weehi v.
Regional Fisheries Officer, [1986] 1 N.Z.L.R. 680 (H.C.) [Te Weehi]; 10 Development Trust v. Waikato Valley
Authority, [1987] 2 N.Z.L.R. 188 (H.C.) [Huakina]; Te Runanganui o Te Ika Whenua Inc Society v. AttorneyGeneral, [1994] 2 N.Z.L.R. 20 (N.Z.C.A.); Ngati Apa v. Attorney-General, [2003] 3 N.Z.L.R. 643
(N.Z.C.A.)[Ngati Apa].
11
Maori customary hunting rights generally concern birds because prior to European contact only mammals
Aotearoa had had were three species of native bats and the koire rat.
12
Cathy Marr, Robin Hodge & Ben White, Crown Laws, Policies, and Practices in Relation to Flora and
Fauna, 1840-1912 (Wellington: Waitangi Tribunal, 2001) at 37.
13
Ibid. at 41-2.
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British fundamentally conceived of the river in different ways. The tribe understood the river
to be tupuna or an ancestor which was an indivisible life entity.14 As an indivisible entity or
life source the idea that the river bank, water course and water could be parcelled up for
exclusive use or alienated was anathema to Maori. This worldview justified customary rules
and practices that regulated the taking and the harvest of flora and fauna.15
Second, the interconnected worldview informed the use of key Maori legal concepts
such as mana (prestige and authority), utu (equal return or reciprocal exchange) and tapu
(power of the gods in identifying those places, people and things where the ancestors were
present in the world which in turn conditions uses) that regulated natural resource use across
the community‘s rohe.16 As Solomon notes:
There were rights and obligations in relation to the taking of resources for human
sustenance. So before a tree was taken from the domain of Tane, karakia must be
said and permission sought from the deity of the forest for the taking of one of his
children…Creatures of the sea and the landscape were imbued with special
powers to guard over the people and the resources.17
The rules were crucial in establishing who held particular harvesting rights and the amounts
and species harvested as well as set forth the necessary local presence and level of
exploitation which must occur to maintain ahi ka (to keep one‘s rights warm).18 At another
perhaps more political level the relationships laid bare how the concept of kaitiakitanga was
implicit within rangatiratanga such that modern uses sanctioned by the Crown which have
been destructive to particular areas are a major source of Maori grievance.
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New Zealand: Waitangi Tribunal, Whanganui River Report (Wai 167) (Wellington: GP Publications, 1999) at
36-47.
15
N.Z, Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy (Wai 1071) (Wellington:
Legislation Direct, 2004) at 4-13.
16
A Glossary of Maori words is attached at the end of this thesis.
17
Maui Solomon, ―The Wai 262 Claim: A Claim by Maori to Indigenous Flora and Fauna: Me o Ratou Taonga
Katoa‖ in Michael Belgrave, Merata Kawharu & David Williams, eds., Waitangi Revisited Perspective on the
Treaty of Waitangi (Oxford: Oxford University Press, 2005) 213 at 219-20.
18
Ann Parsonson ―The Challenge to Mana Maori‖ in Geoffrey W. Rice, ed., The Oxford History of New
Zealand, 2nd ed. (Oxford: Oxford University Press, 1992) 167 at 170-1.
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Third, Maori resource exploitation was premised on community ownership, harvest
and use of natural resources. Possession and resource entitlements were justified by use.19
Contemporary uses were supported by reference to whakapapa, particular uses by ancestors,
and ongoing present-day relationships.20 As community resources, control and access to them
was rarely absolute and use varied with relationships across individuals, hapu, and iwi. Hapu
use rights across different resources often overlapped with use rights held by other hapu
within the larger tribe. At the hapu and individual level, use rights were analogous to a
license or profit à prendre that allowed a holder to exploit a particular resource at a particular
time. ―In practice,‖ the Waitangi Tribunal states, ―no person or group at any level [individual,
hapu, iwi] could act without considering the interests of the other two, or at least not without
the risk of losing possession of what they had.‖21
Fourth, harvesting activities were timed and designed to maintain sustainable resource
exploitation while maximizing the food harvest. Sustainable resource exploitation arose due
to Maori conceptions about the inter-relatedness of the natural environment and the spiritual
world that in turn delineated the rules and obligations concerning resource use. Use was not
to impair the continued existence of the resource. For example, Ngati Koata oral traditions
state that only the outer leaves of flax plants may be taken to ensure the continued health of
the plant while stipulating that excess plant material should always be returned to the
harvesting site for fertiliser.22 The robustness and diversity of fauna and flora in the islands,
in part facilitated by these management practices, created the impression among the colonists
that the resources were more abundant then they in fact were.
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Geoff Park, ―Effective Exclusion? An Exploratory Overview of Crown Actions and Maori Responses
Concerning the Indigenous Flora and Fauna, 1912 – 1983 (Wellington: Waitangi Tribunal 2001) at 390-1.
20
Waitangi Tribunal, Whanganui River Report, supra note 14 at 31.
21
Ibid. at 29-30
22
Marr, supra note 12 at 40.
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Maori approaches to wildlife and natural resource regulation were contrary to
Western notions of ownership and common law harvest rights. This is not to say that these
approaches were unrecognisable to the settler mind. At the time the blending of protection
and utilization was also found in the European game hunting tradition. Rather the idea of
overlapping use rights and the legal relationships Maori ascribed to use and possession were
radically different.23 As such, Maori legal entitlements to various uses were not ―ignored‖ per
se -- rather the Crown seemingly recognized them (and incorporated them into state law) as
part of their supersession. Ultimately, the Crown‘s adoption of the doctrine of feudal tenures
and its political commitment to the complete extinguishment of aboriginal title and
usufructuary rights, either through pre-emptive sale to the Crown or by way of the Maori
Land Court, proved incapable of accommodating continued Maori use rights under tikanga
Maori.24 Strictly defined proprietary lines with the concomitant sets of exclusive,
contractually defined or common law rights and uses replaced Maori communal tenure and
overlapping use rights defined by tikanga Maori.

B.

Regulation of Hunting and Gathering

The history of the legal supersession of Maori customary law, aboriginal common law,
statutory and cession specific entitlements is a story that is being told elsewhere. Research
associated with the ongoing Wai 262 Claim relating to indigenous flora and fauna currently
before the Waitangi Tribunal has been particularly important. Suffice to say that present-day
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Paul Star, ―Native Bird Protection, National Identity and the Rise of Preservation in New Zealand to 1914‖
(2002) 36 New Zealand Journal of History 123 at 129.
24
This commitment of course may not have been shared by Maori sellers, particularly in Crown pre-emptive
purchases. The authors of Crown Law, Policies, and Practices in Relation to Flora and Fauna, 1940-1912
analyzed 923 deeds between the Maori and the Crown from 1840 to around 1870. Of these deeds 189 had no
qualifier whatsoever (either common law phrases or specific references to flora and fauna) but the remainder
had some type of qualification whereby the Maori expressly transferred to the Crown a specific incident of title - be it timber, cultivations, vegetation, general land or surface, water, fishing and coastal, birding, and
subsurface rights. The authors conclude that the deeds support the idea that Crown purchasing activity sought to
completely extinguish native title. However they point out that 55 percent of the deeds analyzed contained no
specific references to flora and fauna, raising the possibility that Maori may have thought they were simply
granting the purchaser a right of occupation.
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Maori use entitlements and judicial determinations of state-sanctioned indigenous use rights
have been for the most part derived from statutory enactments and regulations rather than the
common law or treaty jurisprudence. With these statutory enactments, the Crown has vested
itself with the exclusive right to conserve and protect all native and non-native flora and
fauna. Despite their continuing political and legal assertions of prior use rights based on precolonial possession of Aotearoa, Maori have availed themselves of the various statutory
provisions that provide for traditional uses.25 These uses remain important for the materials
and sustenance as well as part of a wider Maori cultural identity; where traditional uses of
natural resources for food, weaving, carvings and implements assist in maintaining
relationships with ancestors.26
Colonial regulation of flora and fauna under the Constitution Act 1852 began
relatively early. Consistent with common law notions relating to wild animals and
governmental sovereignty (deemed to be consistent with Article 1), the colonial government
simply assumed that it held the ―power‖ and ―right‖ to regulate the taking of flora and fauna.
For example, the Preamble to the 1864 Wild Birds Protection Act (which amended an earlier
1861 Act) simply asserted that ―it is expedient further to provide for the Protection of certain
Wild Birds of the colony‖ when it established a limited hunting season for various imported
and indigenous birds. Reinforcing the assumed power over Maori activities was the
presumption that that the Crown, as holder of radical title over all land in New Zealand could
extinguish customary title or set aside land for any purpose whatsoever; appropriations that
were increasingly undertaken to protect scenery and indigenous bio-diversity from the end of
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For a compilation of harvested materials in 1997 see New Zealand Conservation Authority/Te Pou Atawhai
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the 19th century. 27 In addition, land conveyances from Maori (including seizures under the
New Zealand Settlements Act 1863) to the government were deemed to extinguish whatever
usufructuary rights that might otherwise burden to the territory by virtue of the Treaty, the
particular deed of cession, or common law aboriginal title.
Paralleling these ―extinguishing‖ conveyances was the transformation of Maori tenure
by the Native Land Court. An order from the Court vested the applicant(s) and deemed
owners with absolute unencumbered title -- free from any other beneficial interest or common
law or treaty-guaranteed usufructuary rights. Fee simple Maori owners then assumed all
common law resource harvesting rights in common with all other citizens. So totalizing was
the idea of extinguishment that it occurred even where the fee simple owners were
themselves beneficial owners on behalf of other Maori or where the conversion of title
occurred in an area set aside as a native reserve.28 Crown title, when granted (with or without
explicit extinguishment of any usufructuary right) was deemed to extinguish whatever use
rights which may have burdened the land.29 Where there might be an issue of whether the
extinguishment of native title was done according to statute, Wi Parata held that the court
had no jurisdiction to look behind any Crown grant to determine whether native title had been
extinguished -- a rule codified in s. 86 of the Native Land Act 1909.30
Initially regulation and protection did not apply to indigenous species. Statutory
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In this chapter the terms ―customary title‖, ―Maori proprietary interests‖, ―native title‖ and ―aboriginal title‖
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Inspector of Fisheries v. Ihaia Weepu and Another, [1956] N.Z.L.R. 920 (N.Z.S.C.) [Weepu].
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Wi Parata, supra note 10; The Privy Council in Nireaha Tamaki v. Baker, supra note 7 held that because the
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provisions. In Hohepa Wi Neera v. Bishop of Wellington, (1902) 21 N.Z.L.R. 655 (N.Z.C.A.) the Court of
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The Native Land Act 1909 s. 86 states ―No Crown grant, Crown lease, or other alienation or disposition of land
by the Crown, whether before or after the commencement of this Act, shall in any Court or in any proceeding be
questioned or invalidated or in any manner affected by reason of the fact that the native Customary title to that
land has not been duly extinguished.‖
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protection was provided only to certain ―acclimatized‖ species.31 Traditional Maori food
sources were unprotected and could be harvested by either Maori or settlers. However as
settlers transformed the landscape and ecosystem through bush clearing, pastoralism,
agriculture and the introduction of exotic species by the end of the 19th century, the Crown
enacted laws that restricted or prohibited the taking of various indigenous birds.32 Territory
was also designated as reserves where no hunting or gathering was permitted. These reserve
areas were often populated or used by Maori who were forced to relocate but were unable to
shift their harvest activities to other areas because of an expanded settler ownership and
population.
Although not opposed to conservation measures, Maori vigorously objected to the
extended protection and expanding refuges as abrogating their Treaty rights. They pointed
out that much of the wildlife population decline was attributable to clearing the bush for
settler agriculture. They noted the historic success Maori had had in maintaining populations,
the continued strength of native bird populations where extensive Maori use continued, such
as the Ureweras, and the disproportionate effect hunting prohibitions had on Maori.33
Beneath these Maori protestations against absolute preservation of indigenous species
was a cultural conflict over how fauna and flora should be utilized. Maori practice combined
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The Animal Protection Act 1861 gave protection to 11 introduced bird species (all from the British Isles)
except during an established hunting period. The Salmon and Trout Act 1867 was enacted to protect newly
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utilization with protection, a practice which was paralleled by the European game hunting
tradition and the rising early 20th century conservation ethic. Initially the Maori opposition to
absolute use prohibitions was not necessarily considered inappropriate to Pakeha.34 However,
in response to dramatic falls in certain species, usually the result of bush clearing, stoats,
weasels, and settlement, the settler populations began to be opposed to the harvest of any
indigenous species notwithstanding Maori objections.
State regulation of fauna and flora continued to expand in the 20th century. The
Animals Protection and Game Act 1921 extended regulatory protection to most indigenous
and introduced wildlife. The Act expanded the list of indigenous species that were absolutely
protected to include species such as the kereru whose continued use was considered to be of
importance to Maori. The Wildlife Act 1953 by s. 57(3) vested all wildlife in the Crown and
largely abrogated all remaining common law rules relating to hunting.35
Today, New Zealand wildlife legislation is premised on four major principles. First,
when the Crown acquired sovereignty it acquired radical title to all territory. This title was
burdened by Maori customary title, which included use rights. These use rights were parasitic
upon the underlying Maori customary title such that extinguishment of that title, either by
purchase, conquest, seizure or by operation of the Native Land Court extinguished any use
rights. Second, the Crown assumes that ―English law rules, doctrines and presumptions will
apply unless Maori can prove customary associations and entitlements.‖ 36 Third, the
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Star, supra note 23.
Section 28 of the Animals Protection and Game Act 1921 granted acclimatisation societies ―the property in all
animals in the possession or under the control‖ of the society. These proprietary interests extended to game fish,
game birds and introduced game mammals such red deer. The societies received income from license fees and
fines. They employed rangers with the power to search and seize game and prohibited tackle, nets or guns. The
1921 Act clarified an arrangement which had been in practice since the 1860s. Ross Galbreath, Working for
Wildlife a History of the New Zealand Wildlife Service (Wellington: Bridget Williams Books and Historical
Branch, Dept. of Internal Affairs, 1993) at 113-44.
36
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guarantees to Maori in Article Two are limited by ―the public interest‖ as defined by the
Crown. As such, the Treaty is understood by the Crown to only have reserved Maori
customary title to the foreshore, riverbeds, and lakebeds insofar as this ownership was
consistent with other public values such as the rights of navigation, common rights to the
fishery, and management and control for conservation and preservation purposes. As Crown
has sought to protect indigenous flora and fauna by extending legislation originally intended
for introduced species, Maori access to them became heavily regulated or prohibited.37
Fourth, Maori use rights did not extend to introduced species or to natural resources not
exploited by the Maori in 1840.
The principle statute which protects and regulates the taking of flora and fauna is the
Conservation Act 1987 as amended.38 The Act establishes the Department of Conservation
(DOC) and delimits DOC‘s authority to manage natural and historic resources. All major
statutes relating to taking of flora and fauna (i.e. Wildlife Act 1953, Marine Mammals
Protection Act 1978, Native Plants Protection Act 1934, and Reserves Act 1977) are
governed by its general provisions. With the included statutes the Act covers most plants,
land animals, aquatic life and freshwater fish. Maori natural resource use and interests are
relatively strongly acknowledged in the Act. Section 4 states: ―This Act shall be interpreted
and administered as to give effect to the principles of the Treaty of Waitangi.‖ It also
provides for the preparation, approval and review of Conservation Management Plans and
Strategies, which may make provision for Maori access to traditional resources in the area
covered by the plan.
Whether s. 4 provides Maori with substantive harvesting and use rights remains
unclear. On one hand, in Ngai Tahu Maori Trust Board v. Director-General of Conservation
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the Court of Appeal held that s. 4 should not be narrowly construed and the Department must
take into consideration the interests of affected Maori groups when issuing whale-watching
permits under s. 6 of the Marine Mammals Protection Act 1978.39 On the other hand, the
courts have held that s. 4 does not give general consultation or management rights to affected
Maori groups,40 nor does it allow the court to incorporate Maori use rights into the
Freshwater Fisheries Regulations 1983.41
Nevertheless the Conservation Act 1987 does provide for some Maori exploitation
albeit with the approval of the Crown. In administering the Act DOC has established a
general policy toward customary use of protected plants, animals and fish (except
commercial fisheries). The use of ―traditional materials and indigenous species‖ is to be
authorized on a case-by-case basis. Governmental approval may be obtained if the activity:1)
is ―consistent with all relevant Acts and regulations (including fisheries legislation)
conservation management strategies and plans;‖ 2) is ―consistent with the purposes for which
the land is held‖; 3) is representative of an established tradition of such customary use at the
location where the use is to be carried out, and 4) does not affect the preservation of the
indigenous species at the location where the use is to be carried out.42
Section 53 of the Wildlife Act 1953 also allows the Minister to authorize the taking or
killing of wildlife for certain purposes. These purposes can include traditional or cultural uses
and can include the harvest of such things as feathers and bones as well as killing.43 Under
this section Maori continue hold traditional rights to harvest muttonbirds in certain areas and
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[1995] 3 N.Z.L.R. 553 (N.Z.C.A.).
Ngatiwai Trust Board v. New Zealand Historic Places Trust, [1998] N.Z.R.M.A. 1 (H.C.)
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on certain islands.44 They may also utilize bones and feathers from protected species provided
they are taken from found carcasses.
C.

The Foreshore45

Prior to the Foreshore and Seabed Act 2004 contending legal claims over the title and use of
the foreshore by Maori and the Crown were legally unsettled but ignored in practice.46 The
Crown‘s claim to the area was weak but Maori claims were likewise not entirely vindicated. 47
Nevertheless the very uncertainty was construed in favour of the Crown. In the 1963 decision
In Re Ninety Mile Beach the Court of Appeal, observing that Maori could not be implicitly
deprived of property rights by legislation, nevertheless held that unless the Land Court
stipulated that the foreshore was included within an issued title to adjacent dry land, Maori
customary title was extinguished and the Crown owned the foreshore.48 The 2003 Court of
Appeal decision Ngati Apa v. Attorney-General overruled Ninety Mile Beach and held the
common law presumption that aboriginal possessory interests ended at the high water mark
did not apply in New Zealand. Yet, the Court also noted that Maori ownership of the
foreshore was both unproven and may have been extinguished in any event.49 The decision
provoked a political firestorm and led to the enactment of the Foreshore and Seabed Act
44
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2004 which extinguished customary title to the foreshore while establishing a statutory
regime for Maori to exercise various usufructuary and guardianship activities. However, the
Act delineates relatively onerous standards which claimants must meet in order for uses to
receive statutory protection as well as severely restricting the range of allowable activities.
Historically Maori extensively used the foreshore and there is little doubt that tikanga
Maori possessory interests extended out from dry land to include the area.50 The area had
both a practical (fishing and gathering) and a spiritual relationship to various coastal iwi and
hapu.51 They utilized the tidal zone for fishing (including staking nets and traps and
emplacing associated structures), the collection of shellfish and seaweed, hunting seabirds,
using sand and stones, grounding waka as well as other activities. They imposed rahui to
protect various natural resource stocks and for other reasons, such as prohibiting harvests
from areas where an individual had drowned. The use and property rights were often
―complex, contested and overlapping‖.52 It is possible that the foreshore was not ―owned‖ in
the same way from place to place, but certainly the English common law idea that the
foreshore was governed by a different ―set‖ of legal rules regarding ownership and other
interests, was not accepted.53
When the Colonial Office retracted the 1846 instructions to have the colony assume
ownership of unoccupied or ―waste‖ lands in favour of Governor Grey‘s alternative to
recognize Maori possessory rights while extinguishing them through purchase ahead of the
frontier, the extent of the Maori title subject to pre-emption was not addressed.54 There is
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evidence that Crown officials, including Donald McLean, believed that a valid deed of
cession would extinguish property rights on the foreshore; suggesting that the government
may not have assumed it owned the foreshore unless title on contiguous land was also
extinguished.55 Some pre-emption deeds include references to coastal waterways.
Nevertheless, commencing in 1854 the Crown began to grant areas of the foreshore, which
suggests that the government assumed that the foreshore belonged to the Crown by common
law.56 The Harbours Act 1878 provided that ―no part of the shore of the sea‖ could be
conveyed or granted without a special act of the general assembly.57
After the passage of the Native Lands Acts in 1862 and 1865 the issue whether the
foreshore was land owned under tikanga Maori, (and in spite of continuing assertions of
ownership and non-alienation by Maori) devolved into a question of whether the Native Land
Court had jurisdiction over an application that included the foreshore. In Kauwaeranga Chief
Judge Fenton of the Native Land Court recognized the unsettled status of the area but
declined to absolutely vest the claimed foreshore in the Maori claimant. He instead found that
they held ―the exclusive right of fishing upon and using for the purpose of fishing‖ in the
area.58 However Fenton‘s order, which prevented the Maori from obtaining ―absolute
propriety of the soil‖ below the surface, was influenced by the potential for gold beneath the
claimed Thames foreshore.59 In 1872 the Colonial Legislature enacted legislation suspending
the Court‘s jurisdiction below the high water mark thus excluding other claims in the Thames
area. In 1883 the Native Land Court in Parumoana held that the Ngati Toa applicants were
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57
The Harbours Act 1878, s. 147. This provision was incorporated in later legislation and was a major statutory
basis for Crown claims in to foreshore to assert its right to the foreshore and extinguish any potential Maori
possessory claims and to deny jurisdiction to the Maori Land Court to investigate titles below the high water
mark.
58
The Kauwaeranga Judgment is found in A. Frame ―Kauwaeranga Judgment‖ (1984) 14 V.U.W.L.R. 227.
59
Ibid. at 245. See also Fergus Sinclair, ―Kauwaeranga in Context” (1999) 29 V.U.W.L.R. 139.

308

―entitled not to the land but to a right [of] fishery.‖ Later instances involving foreshore claims
included Awapuni Lagoon in Gisborne, Napier‘s inner harbour (Te Whanganui-a-Orotu) and
in Northland. In the Northland claim Ngakororo the Native Appellate Court did not
distinguish between an investigation of the foreshore and the adjoining land. The Court
wrote:
The Native Land Court‘s decision as to whether these mud flats are papatupu land
must rest upon findings of fact. Just as in the investigation of title to customary
land, it is necessary for the claimant‘s to establish their right, and this is done by
showing that the land has descended to them from a tribal ancestor and has been
in continual occupation of the claimants and their predecessors prior to 1840 and
down to the date of investigation.60
Nevertheless, there were few claims which led to judicial decision and those that were
decided were inconclusive. No doubt the meagre record was in part because Maori claimants
felt that the chances of vindicating their claims were rather thin; or perhaps it was because
ownership of the foreshore was not a highly salient issue given the common law rights
afforded the general population, specific legislation affording Maori some use rights, and the
limited extent fee simple title to the area was in fact granted by governmental bodies to
private individuals or entities. When the issue arose, government policy was simply to
remove the issue from the Native Land Court where the claim was disputed, actively dispute
claims before the courts, extinguish claims to particular areas through legislation and/or
purchase those areas where a successful claim might be brought to avoid adverse precedents.
In Ninety Mile Beach the issue of whether the Maori Land Court had jurisdiction to
investigate the foreshore and issue freehold order to the beach was squarely before the Court
of Appeal. In 1957 the Maori Land Court had awarded title of a portion of Ninety-Mile
Beach to Te Aupouri and Te Rawara. The Crown appealed. It argued that the Court had no

60

Ngakororo case (1942) 12 Auckland NAC 137 quoted in Richard Boast, Foreshore and Seabed (Wellington:
LexisNexis, 2005) at 66.

309

jurisdiction because the foreshore had been Crown property since 1840 by common law. The
Supreme Court by Justice Turner ruled in favour of the Crown but not on the basis of its
common law claim. Instead it held that the Maori Land Court lacked jurisdiction because
Maori common law possessory interests had been extinguished by the Crown Grants Act
1908 and the Harbours Act 1950.61 The Court of Appeal affirmed. It disagreed with the
Crown‘s argument that the Crown owned the foreshore by virtue of the common law when it
assumed sovereignty and instead held that the Crown‘s radical title subject to Maori use and
occupancy rights. Prior to the extinguishment of the use and occupancy rights, the Crown had
established a mechanism in the Native Land Acts to transform the rights into freehold title.
As such, neither the jurisdiction of the Maori Land Court nor the scope of Maori possessory
interests was necessarily limited to dry land. Nevertheless where title to the land adjacent to
the foreshore had been investigated and the Land Court did not specifically include the
foreshore in the issued title, Maori customary title in the area was extinguished.62 The
foreshore not included in the freehold order ―remained with the Crown, freed and discharged
from the obligations which the Crown had undertaken when legislation was enacted giving
effect to the promise contained in the Treaty of Waitangi.‖63 Thus the Maori Land Court did
have the jurisdiction to investigate the foreshore but once land adjacent to the area had been
investigated, Maori customary title or use rights to the area as a separate legally defined area
were extinguished.
Even though the result of Ninety-Mile Beach was not necessarily novel and had
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practical appeal, the reasoning of the Court was increasingly seen as unsatisfactory.64 In part
this was because of re-invigorated ideas regarding the application of the common law
doctrine of aboriginal title in New Zealand. In the 2003 case Ngati Apa the Court of Appeal
overruled Ninety-Mile Beach. While ostensibly the issue before the Court was whether the
Maori Land Court had jurisdiction to investigate the foreshore and seabed in the Marlborough
Sounds, the decision held that the foreshore and seabed across the country could potentially
be Maori customary land and consequentially freehold land -- a potentiality long since
discounted by the Crown, especially in light of the holding in Ninety Mile Beach. It held that
while in specific circumstances Maori customary title to the foreshore had been extinguished,
there was not general statutory extinguishment of Maori title over the entire foreshore.
Without a general statutory extinguishment of Maori customary title to the foreshore, Maori
claimants were free to apply to the Maori Land Court for an investigation of customary title
which could potentially lead to the issuance of a freehold order to the area.65
The potentially broad reach of Ngati Apa caused the Labour Government to quickly
enact general legislation extinguishing Maori customary title to the foreshore and seabed in
the Foreshore and Seabed Act 2004.66 Section 13 of the Act vests ―the full legal and
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beneficial ownership of the public foreshore and seabed‖ in the Crown as ―its absolute
property.‖67 It restricts the jurisdiction of the High Court to hear aboriginal and treaty rights
claims to the area and eliminates the jurisdiction of Maori Land Court to investigate the title
or issuing vesting orders for any land in the foreshore except in accordance with the Act. At
the same time, the Act set forth various procedures whereby Maori claimants can establish
use rights provided the uses fell within the definitions provided by the statute.
Under s. 33 of the Act a Maori claimant can ask the High Court for a finding that they
hold ―territorial customary rights‖ to a particular area of the foreshore. Territorial customary
rights are further described as ―a customary title or and aboriginal title that could be
recognized at common law‖68 which is founded on the exclusive use and occupation of a
particular area and would have entitled the group to exclusive occupation and use of the area
but for the Act.69 The Act further outlines that ―exclusive‖ use and occupation by the
claimant group must be ―without substantial interruption in the period that commenced in
1840‖ until 2004.70 Other factors include whether the claimant group has had title (and
continues to have title) to a significant part of the land adjoining the area since 1840 and
whether it controlled the entry of non-group members to the area. Finally, the use and
occupation of the land must be related to physical activity. The Act states ―no account may be
taken of any spiritual or cultural association with the area, unless that association is
manifested in a physical activity or use related to a natural or physical resource.‖71
Once the court finds that a claimant group holds customary rights to the territory
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under s. 33, the applicant may enter into negotiations with the government to establish a
foreshore and seabed reserve. If negotiations are successful, the reserve established need not
be approved by the court. Conversely upon the application of an applicant group the court
may require the group, local councils, the Attorney-General and the Minister of Maori Affairs
to propose a charter to administer the proposed reserve area which it will then review.72 If the
Court is satisfied the proposed charter meets all the statutory requirements under ss. 41 and
42, the court must the set apart and establish a reserve.73 While Crown ownership, public
access and navigation rights continue in the area the designated, the reserve itself is to be
designed ―to acknowledge the exercise of kaitiakitanga by the applicant group over the
specified area of the public foreshore and seabed.‖74 The charter-established board of the
reserve must then prepare a management plan for the area. The management plan must be in
accordance with Part II of the Resource Management Act 1991 (RMA) and must be
consistent with the New Zealand Coastal Policy Statement. Provided the plan does not affect
navigation and access rights it may limit resource usage in the area. However, the regulation
of any fishing activity under the Fisheries Act 1996 and the Treaty of Waitangi (Fisheries
Claims) Settlement Act 1992 cannot be affected by the reserve.
The Act also establishes a procedure for the recognition of ―non-territorial‖ customary
rights by way of a customary rights order application in the Maori Land Court.75 This order
protects uses in an area over which the applicant group did not historically achieve the
requisite exclusive occupation to establish customary title but where their historic activity
was of such a nature that the group could be deemed to hold some lesser usufructuary
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interest. Section 50 of the Act establishes the criteria necessary for a customary rights order.
In order to achieve statutory recognition the customary activity:
1) ―Is, and has been since 1840, integral to tikanga Maori;
2) ―Has been carried on, exercised, or followed in accordance with tikanga Maori in a
substantially uninterrupted manner since 1840,‖ in the application area;
3) Continues to be carried on, exercised, or followed in the same area of the public
foreshore and seabed in accordance with tikanga Maori;‖
4) ―Is not prohibited by any enactment or rule of law;‖ and
5) ―[H]as not been extinguished as a matter of law.‖76
Once a customary rights order is obtained from the Maori Land Court the claimant can carry
out the customary activity under sections 17A and17B and Schedule 12 of the RMA. This
allows for commercial activities and excludes the operation of the s. 17A(1) of the RMA ―if
the exercise of a recognised customary activity exceeds the scale, extent, or frequency
specified for the activity under the customary rights order.‖77 The holder of the order may
exercise the use rights and limit or suspend the activity if the restriction(s) are in accord with
tikanga Maori.
Whether the customary rights regimes created under the Act are sufficiently robust to
provide adequate redress to Maori, or how these uses will interact with the RMA as well as
other legislation which regulates the area is beyond the scope of this discussion.78 I will
venture only two general observations. First, the idea that separation of Maori use rights can
be bifurcated into territorial and non-territorial rights adhering to an area because of the
claimant‘s inability to substantiate aboriginal title has been introduced into New Zealand by
the Act. Previously only the 1986 Te Weehi decision and the much earlier 1870
Kauwaeranga case have suggested that Maori customary title could be disaggregated in such
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a manner. McHugh argues that Chief Judge Fenton‘s 1871 Kauwaeranga decision, which
held that the claimant Maori held a right of fishery in the foreshore with no possessory
interest in the land itself as well as the attendant shifts made in Native Land Court jurisdiction
after the decision is evidence that the Native Land Court and the Maori participants fully
understood and recognized that all Maori customary possessory interests were not always
equivalent to full beneficial interest in land or a freehold.79 For McHugh, this historically and
―legally correct‖ ―bundle of rights‖ understanding of aboriginal title, provides the possibility
that various uses rights associated with aboriginal title may not have been fully extinguished
when that title was purchased by the government or transformed through Native Land Court.
Te Weehi similarly turns on the idea that Maori could exercise various usufructuary rights
despite aboriginal title territory either not existing in its full beneficial sense or where it has
been extinguished. However, the decision has had limited precedential effect.80
Presumably the Act enacted the two categories because it was felt that some
applicants under the statutory scheme set forth in s. 33 would be unable to sustain a claim for
aboriginal title -- and to this extent the Act is ―more‖ solicitous of Maori usufructuary rights
over the foreshore. However, both s. 33 and s. 50 considerably raise the bar for the
determination of various rights over the standard presumed in Ngati Apa. On one hand,
aboriginal title claimants must contend with the onerous common law exclusivity
requirements. These requirements may or may not be important under a tikanga Maori
analysis which the Maori Land Court would have undertaken prior to the Act. Moreover,
even if customary title is found by the High Court, the claimant group does not obtain full
beneficial use of the land. On the other hand, the determination of a use right under the
statute is unnecessarily burdened through the inclusion of ―cultural salience test.‖
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Incorporating Canadian case law, the Act limits the scope of claimed aboriginal rights by
providing protection only for those activities that have some central cultural meaning to the
claimant.81 The high ―cultural‖ component for the establishment of a customary rights order,
which equates statutory rights with cultural practices is not only unduly restrictive in the
context of the Act but introduces a new cultural meaning test into the law. If applied to other
areas, this test may in fact limit the reach of tikanga Maori and Maori input in a variety of
decisions. While there are some instances in Canada where the cultural requirement has
expanded the range of protected activities, it has more often been used by Canadian and
Australian courts to deny various use rights typically associated with aboriginal groups
because the protected activities did not have the requisite core or central meaning as a
cultural practice.82 Thus the seeming genuflection in the direction of aboriginal legal systems
and cultural norms has in practice created onerous legal and evidentiary burdens for
aboriginal claimants. The Supreme Court of Canada has recently lessened the cultural
requirement.83 Indeed, the cultural requirement found in the Act, which gives legal protection
only to those practices which are central or at the core of a group‘s culture, has significant
definitional (Whose culture and what is the practice?) historical and developmental (How
close must a claimed modern-day exercise of a right be to a historic practice?) as well as
cultural (The determination of what is central in a culture is itself an culturally-bound
analysis.) problems. While the Maori Land Court has an extensively developed jurisprudence
involving tikanga Maori it is unlikely to be able to avoid the difficulties inherent in applying
such a standard.
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Second, ss. 33 and 50 make reference to common law aboriginal title and aboriginal
rights. Given the actual paucity of such common law jurisprudence in New Zealand, one
wonders what ―common law‖ will actually apply. The language of the statute suggests that
the legislature has established a legal regime based on an amalgam of Canadian and
Australian aboriginal common law. Nevertheless, as Prof. McNeil points out in his seminal
study of common law aboriginal title, the various common law jurisdictions where settlers
now form a majority of the population have significantly different legal and evidentiary
approaches to common law aboriginal rights.84

D.

Maori Subsistence and Commercial Marine Fishing

Unlike hunting and gathering where the extinguishment of aboriginal title and the attendant
parasitic usufructuary rights were relatively straightforward from the Crown‘s perspective,
customary fishing rights have presented a different set of issues.
Maori were already expert and engaged in both subsistence and commercial fishing
prior to European settlement.
[A] vast amount of thought and study was devoted to the habits and movements
of different kinds of fish. Fishing grounds at sea were located in the course of
time and marked down by taking cross bearings with landmarks ashore. Ingenuity
and skill was displayed in solving local problems and utilizing local raw material
in their solution. No Maori threw a baited hook into the sea or set a trap on
chance but knew definitely the kinds of fish he was after and the time and place
where he would meet with success.85
Shellfish and fish life were important to the Maori culture and economy. For the most part the
exploiting groups had managed to preserve and conserve the resource despite extensive
exploitation. Like land, fishing grounds were included within a particular tribal asset base as
defined by traditional possessory rights. Recognizing the problems inherent in the translation
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of Maori legal concepts such as rangatiratanga and taonga into English legal concepts, the
Waitangi Tribunal has noted ―in British legal language [the tribes] owned their tribal land and
sea fisheries.‖86
Each Clan had its own fishing grounds, and any trespass thereon led to trouble.
They were assigned special names, and when folk went out afishing they located
the taonga ika or fishing ground, by lining objects on land, hill peaks,
promontories trees etc. Two of such lines were utilized, the intersection of which
marked the location of the ground.87
The mana or authority over waterways, swamps, and the foreshore were not dependant upon
a group holding possessory interests and customary rights over adjacent land.88
Sea and foreshore products were exchanged or traded by groups living close to the
shoreline with inland groups. William Colenso a 19th century European observer of Maori
life, wrote in 1868:
Dried sea-fish, or dried edible sea-weed, or shark oil, or karaka berries, would be
given by natives living on the sea coast to friendly tribes dwelling inland; who
would afterwards repay with potted birds, or eels, or hinau cakes, or mats….89
The general principle of these ―gift-exchanges‖ was probably governed by the tikanga Maori
concept of utu -- for every gift given -- a gift would be given in return. While an exchange
governed by utu was not dependant upon the value of the goods, expectations of the certain
values involved in the exchange were likely to be influenced by past transactions and the
social value of continuing reciprocity.90
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After the Treaty was signed in 1840 Maori continued to extensively utilize foreshore,
in-shore, and offshore fishing resources. European technology added little to the high level of
their fishing technology, methods, and biological knowledge except for the adoption of metal
barbs and hooks and European ship technology.91 In the far north the Waitangi Tribunal
found that between 1840 and 1870 Western development and trade were ―grafted‖ onto
traditional fishing practices by the Muriwhenua iwi.92 The colonists, concentrating on
agriculture, pastoralism, gold mining, and logging showed little interest in exploiting marine
and freshwater resources. Thus as settlement increased, commercial exploitation by Maori
increased. The tribes supplied nearly all of the fish to Auckland and many towns depended on
local Maori for their fish supply. 93 For example, when John Mansfield established a canning
plant in 1883 at Helensville he reported that there was ―no systematic fishing by white folks‖
in the area.94 According to the Waitangi Tribunal by the mid-1860s Ngai Tahu commercial
fishing extended 20 to 30 miles offshore.95
As the Land Wars flared in the 1860s and racial attitudes between Maori and the
settlers hardened, Maori were subject to increasingly discriminatory legislation. In 1863 the
colonial legislature and executive assumed responsibility for Maori affairs.96 The settlers,
now a majority of the population, began to compete with Maori commercial fishing. At the
same time, Maori fishing, which was a hapu based activity, diminished because of population
decline and breakdown of tribal structures as well the dispersal of tribal members due to
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insufficient tribal land and fishery reserves.97 As in-shore fisheries became less productive,
the tribes also lacked the capital to purchase boats and equipment better suited to deeper
water fishing.
The colonial state also started regulating fisheries. The early statutes and regulations
established a basic regulatory regime to manage the fishery. The system sought to conserve
the fishery through licensing requirements and the imposition of various controls relating to
the equipment, fish size, and closed seasons. Initially, hook and line fishing and common law
private fisheries were exempted, but Parliament later required various licenses for these
activities as well.
The regulatory framework impacted on the already declining Maori fishing activities
in four major ways. First, in spite of the Article Two guarantee to Maori of exclusive
possession of their fisheries, state regulation assumed that the colonial state had absolute
regulatory authority over all fisheries and ownership of all tidal land as defined by English
common law. The presumption further stipulated that Maori fishing rights, like the other
aboriginal rights discussed above, were non-severable from land held under customary title
such that they were extinguished upon issuance of a Crown grant.98 After the grant was
issued, the aboriginal rights were replaced by statutory and common law rights held by the
private owner of the land, unless there was a specific reservation in the land transfer or where
there was express legislation regulating the fishery. In The King v. Joyce this rule was
outlined by Justice Williams.
A suggestion has been made that the terms of the Treaty of Waitangi, which
guaranteed to the Natives their fisheries as well as possession of their lands,
showed that it could not have been the intention of the Crown to grant the beds of
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streams. But land is not granted by the Crown until the Native title to such land,
which the Treaty of Waitangi had guaranteed, has been extinguished by purchase
or otherwise. If it could be shown that in any particular stream the Native rights
of fishing had not been ceded by the Natives, although the land on each side of it
had been ceded, the presumption in that case might well be excluded. But in
general where a block of land having streams on it is ceded by the Natives to the
Crown, in which streams before the cession of the Natives were accustomed to
fish, the right of fishery would be ipso facto extinguished.99
Where the common law did not clearly secure Crown control, such as in respect to lakebeds
and non-navigable rivers, it was modified by legislation or by agreement.100
Second, Crown regulation also assumed that the Treaty was not sufficient in itself to
create judicially enforceable rights. The guarantee of exclusive and undisturbed possession of
fisheries set forth in the Article Two provided neither a Maori harvest entitlement nor did it
provide for customary fishing activities without express legislative authorization.101 The
willingness of a court to find a legislative recognition or grant of a treaty right was rather
narrow. For example, neither the statutory mention of the Treaty in s. 8 of the Fish Protection
Act 1877 (which stated ―[n]othing in this Act shall be deemed to repeal, alter, or affect any of
the provisions of the Treaty of Waitangi‖ or ―take away, annul or abridge‖ any of the rights
secured Maori by the Treaty)102 nor the 1885 regulations promulgated pursuant to the
Fisheries Conservation Act 1884 (which provided ―These regulations shall not extend or
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apply to any Maori‖);103 nor s. 77(2) of the Fisheries Act 1908 (which stated ―nothing in this
Part of this Act [Part I sea fisheries] shall affect any existing Maori fishing rights‖)104 were
considered to be a sufficient legislative recognition of Article Two fishing rights.105 In
Waikpapakura v. Hempton the Court of Appeal held s. 77(2) did not afford the requisite
statutory recognition to Maori fishing rights. It concluded that Maori fishing rights were
incapable of recognition in a court of law absent such statutory recognition. Before the
Waikpapakura Court, Solicitor-General J.W. Salmond set forth the Crown‘s position on
fisheries law as it had been understood in the previous 50 years. Salmond argued:
The plaintiff‘s claim is for a non-territorial fishery in the tidal waters of the
Crown. The [tidal] land has belonged to the Crown since the Crown came to New
Zealand. The principle that tidal waters belong to the Crown is in force here
unaffected by the Treaty of Waitangi or Native land legislation. Native customary
title is limited by high water-mark, and does not include tidal waters. It is illegal
for the Crown to make a grant that would interfere with the public right of fishing
and navigation….There can, therefore, be no territorial fisheries in the sea. Apart
from legislation the Treaty of Waitangi is merely a bargain binding upon the
conscience of the Crown and is not a source of legal rights. There is no legislation
giving to Maoris the right to fish in non-territorial waters. The only customary
right recognized in the Native legislation is Native customary ownership of land.
The Native Land Court has no jurisdiction to ascertain the title to incorporate
hereditaments…Section 77, subsection 2, of the Fisheries Act 1908…is merely a
saving clause and does not create rights.106
Third, fishing legislation assumed that the adoption of English legislation and English
common law as it related to fisheries in New Zealand narrowed the scope of Maori fishing
rights, both as rights arising from possession of the shoreline and as non-territorial rights.107
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On one hand, the courts recognized that local circumstances, including Maori practices or
customs and usages led to different rules. In Baldick v. Jackson,108 for example, Chief Justice
Stout held that contrary to English law, whales in New Zealand were never considered Royal
fish. Moreover, a claim to whales based on the Royal prerogative against the Maori would
have no validity because they were accustomed to engage in whaling and the Treaty
―assumed that their fishing was not to be interfered with….‖109 On the other hand, where
common law rules presumably would have upheld exclusive Maori claims to a fishery or a
right of soil over which water flowed (arising from customary practice or as confirmed by the
Treaty of Waitangi) the judiciary limited the scope of the common law rule. For example, in
the 1871 Kauwaeranga judgment Chief Judge Fenton refused to follow English common law
and hold that the Maori claimants in the case, who possessed their territory in a manner
factually similar to the possession of oyster beds in England which had enabled English
claimants to secure title there, were not entitled to a fee simple grant in the foreshore.110 In
contrast to the Kauwaeranga judgment, where the Native Land Court disaggregated common
law rights to frustrate Maori claims to the foreshore, the Court of Appeal In Re the Bed of the
Wanganui River held that riparian owners along the Wanganui river were entitled to the
common law presumption ad medium filum because ―the conception of separate ownership of
the bed to a river, distinct from that of the banks, is one not met with in Maori legal
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philosophy.‖111 Thus even in absence of the common law presumption of riparian ownership
extending out to mid-stream, tribal claims to retain ownership based on un-extinguished
native title would have been defeated.
Finally, despite the existence of Maori commercial fishing, legislation assumed that
all Maori fishing was non-commercial and geared only toward subsistence and cultural (e.g.
hui or tangihanga) activities. These subsistence rights did not extend to non-native species
such as salmon and trout. The reason for the subsistence limitation differed among policymakers and across time: racial animus after the wars, the increased European disdain for all
things Maori, attitudes towards the purportedly ―primitive‖ stage of Maori society and the
communistic nature of Maori land tenure, liberal notions concerning the benefits of equal
treatment under the law and the desirability of amalgamation all played a part.
The first fisheries legislation of any type was the Oyster Fisheries Act 1866. The Act
provided for the commercial leasing of oyster beds, allowed for the enclosure of oyster beds
(without Maori permission despite their claims to the foreshore) and sought to encourage
artificial propagation. There was no Parliamentary provision for Maori use. However several
years after the passage of the Act in debate concerning new fisheries legislation, it was noted
in Parliament that an exclusion from the Oyster Fisheries Act 1866 for Maori subsistence
purposes had been made.112 Later legislation provided for the setting aside of oyster beds in
the vicinity of Maori settlements for their exclusive use or exempted them from the regulation
when gathering for food.113 The protective language found in s. 8 of the Fish Protection Act
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1877, while quite broad seems to have been similarly limited to subsistence harvesting.114 On
June 8, 1880 Attorney-General Whitaker, while moving for second reading on a new
consolidated fishing bill [ultimately enacted in 1884] stated that he wished to re-visit s. 8 of
the 1877 Act, which he noted, exempted ―any aboriginal native taking fish for his own use.‖
115

He felt the exemption should not extend to ―fish which the Europeans had introduced into

the colony.‖116 During the ensuing discussion no member disputed Whitaker‘s
characterization of the section and there was no reference to Maori fishing in the Fisheries
Conservation Act 1884. However regulations promulgated pursuant to the Fisheries
Conservation Act 1884 adopted Whitaker‘s suggestion differentiating between indigenous
and introduced species.
Nothing in these regulations shall be deemed to prevent any Maori from taking
oysters or indigenous fish (exclusive of seals and other amphibious mammalia)
for consumption by himself and family, and not for sale. Nor shall they extend, or
apply, to the taking of indigenous fish with rod and line.117
The Oyster Fisheries Act 1892 allowed for the dedication of beds to be used exclusively by
Maori ―for their own food‖ and allowed for regulations ―preventing the sale by Natives of
any oysters from such beds.‖118 When the Sea-Fisheries Act 1894 replaced the previous 1887
and 1884 Acts the regulations which exempted Maori subsistence use promulgated under the
1884 Act were not repealed and continued in force.119 Similarly the Maori Councils Act 1900
provided that a Maori council, subject to the Governor‘s approval, could regulate ―all oyster-
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beds, pipi-grounds, mussel-beds, and the fishing-grounds used by the Maoris or from which
they procure food‖ provided that the Council by-laws did not conflict with general fishing
laws.120 Legislative provisions prohibiting the sale of shellfish and seafood enforced the
subsistence aspect of reserved fishing rights.121
After the passage of the Fisheries Act 1908 the idea that Maori fishing rights were
limited to subsistence activities continued. The Fisheries Amendment Act 1923 continued to
allow for the setting aside of tribal lands or water ―situated in the neighbourhood of any
Maori pa or village‖ for subsistence.122 The provision was included in subsequent legislation
and regulations until repealed by the Fisheries Act 1983.123 On inland lakes the assumption
was seemingly the same.124 For example, s. 14(2) of the Native Land Amendment and Land
Claims Adjustment Act 1922 preserved the right to catch indigenous fish in Lake Taupo as
part of the settlement where the Crown assumed ownership of the lake bed.
The subsistence presumption was modified somewhat by recognition that additional
harvest was allowable for hospitality purposes. The 1986 Fisheries (Amateur Fishing)
Regulations exempt various the harvesting restrictions for fish, aquatic life, or seaweed when
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the harvest is used in a hui or tangi.125 These 1986 regulations controlling harvesting can be
augmented where a Maori community has established wider customary fishing opportunities
through various legislative provisions enacted in the 1990s such as a taiapure (coastal
fisheries in areas of special traditional significance to iwi that are under community
management authorized by statute) or mataitai (customary fishing areas established by
regulation).126
Maori commercial fishing remained small after the decline in the 1870s. Until the
1960s commercial fishing (which after 1885 largely excluded Maori) concentrated on bottom
dwelling fish and served the local market.127 The small vessels in the in-shore fishery (over
the continental shelf up to 200 meters or out to the territorial sea boundary) were not suited
for deep-sea fishing. Outside of the three-mile territorial sea, and 12 nautical mile fishing
zone (established in 1965) harvesting was carried out mainly by foreign vessels.
The small-scale nature of the fishing industry was initially supported by the local
orientation of the small independent fishers, distance from export markets, and lack of
investment. Prior to 1937 there were few restrictions on entry into the fishing business.128
Even at this low level of exploitation some over-fishing and market distortion were apparent.
In an effort to ameliorate market problems and to conserve the resource, limitations were
placed on various areas, fishing methods and the number of export and commercial fishing
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permits. The closed licensing regime reinforced customary local practices in each port.129
Despite the extension of jurisdiction to 200 miles, the 1980s saw continued low catches
across a growing number of traditionally exploited species and an increased catch in less
familiar ―low value‖ species, cost inflation, and overcapitalization. As stated by the Ministry
of Agriculture and Fisheries (MAF) before the Waitangi Tribunal.
The decline in the yields of the major species placed many fishermen and fishing
communities under financial pressure. Coastal communities heavily dependent on
fishing became at risk. Recreational and traditional and Maori fisheries began to
suffer as the fishery resource became further depleted.130
The Fisheries Act 1983 was enacted to address this decline by providing for Fisheries
Management Plans (FMPs) and restructuring the licensing regime in an effort to reduce inshore fishing by reducing the number of fishers.131 The Act cancelled the permits of part-time
fishers and continued the 1982 moratorium on the issuance of new commercial licenses in the
inshore.
As initially proposed, the 1983 Fisheries bill repealed the Fisheries Act 1908 and with
it s. 77(2) but contained no equivalent provision.132 However, after vigorous criticism from
the New Zealand Maori Council and Maori members of Parliament, the bill was amended to
contain several provisions that the Government contended were protective of Maori interests.
The Director-General of Agriculture and Fisheries was required to consult with Maori users
when promulgating a FMP, one of five members of the Fisheries Authority (which would
review license applications and objections to fishery management plans) would be appointed
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after consultation with the New Zealand Maori Council, and regulations continued to allow
Maori to take extra shellfish for tangi and hui. Most significantly s. 88(2) which provided
―Nothing in this Act shall affect any Maori fishing rights‖ replaced more restrictive language
in the initial bill. Nevertheless Maori remained dissatisfied at the failure to recognize the
Treaty and the discretionary nature of Maori representation and consultation rights.
Moreover, they argued that provisions seeking to reduce the number of part-time fishers
disproportionately affected remaining Maori harvesters.133 In submissions before the
Waitangi Tribunal in the Ngai Tahu Inquiry, MAF admitted the extensive cancellations of
commercial permits held by part-time fishers as defined by the statute significantly affected
Maori involvement in the fishing industry.
The FMPs envisioned by the Fisheries Act 1983 were never really implemented. After
the 1984 election, MAF suggested that the industry embrace a Quota Management System
(QMS) and Individual Transferable Quota (ITQs) in both in-shore and deep-water fisheries.
This approach, implemented in the Fisheries Amendment 1986, sought to manage the fishery
by allocating individual quotas to fishers that could then be traded or leased. In contrast to
traditional regulations, which sought to limit the harvest through various input controls
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(restrictions on fishing methods, timing of seasons and areas), ITQs allocate the allowable
catch among harvesters as a form of individual harvesting rights.134 They were initially
determined on the basis of the full-time fisher‘s best average catch over the two best years of
1982, 1983 and 1984; and were allocated in perpetuity. In addition, they were to be a
property right to harvest (as opposed to ownership of the fish) a certain amount of fish. As a
form of property, the quotas could be sold and purchased, leased, used as security and
inherited. Where the total allowable commercial catch was too large and the quotas needed to
be reduced by Crown action, the Crown would need to pay the owner fair compensation.135
The QMS, which created and allocated perpetual property rights in the fishery to a
significantly smaller number of fishers than had existed prior to 1982, angered many Maori.
Since the foundation of New Zealand, the state had refused to recognize any exclusive Maori
right to exploit the marine fishery. This refusal was based on public policy and the common
law premise that all individuals, Maori and Pakeha alike, have a right to fish below the high
water mark. However, the QMS which in effect ―fenced the watery common‖ undermined
whatever legitimacy the common law rule may have had while foreclosing the settlement of
any inchoate property or use rights that may arise by virtue of the Treaty.136 Maori did not
object to the introduction of a property rights regulatory regime in principle because they
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could see the advantages such a system had for the environment.137 However, it was
perceived that Maori fishers had already been disproportionally affected by the moratorium
on in-shore licenses and the exclusion of part-time fishers.138 These excluded fishers were not
eligible for a quota allocation.
At the same time, the vesting of property rights in the fisheries, seemingly without
consideration of Maori interests or claims to the fishery, appeared to be a prima facie
violation of the Treaty of Waitangi. In June 1985 the former Minister of Maori Affairs Matiu
Rata lodged a claim before the Waitangi Tribunal on behalf of five (initially three)
Muriwhenua iwi (Ngati Kuri, Te Aupouri, Ngati Kahu, Ngai Takoto and Te Rarawa). He
alleged among other things:
[T]hat the Ministry [of Agriculture and Fisheries] acting on behalf of the Crown
has failed to meet its obligation in the terms of the Treaty of Waitangi by
presuming that all our customary and traditional fishing rights and interests
[have] been completely extinguished.139
Because of the importance of the issue and the determination of the Government to
implement the QMS, the Waitangi Tribunal severed the Muriwhenua tribes‘ fishing claims
from their other land claims.140 In 1988 it issued its fisheries report where it held that ―[t]he
Quota Management System, as currently applied, is in fundamental conflict with the Treaty‘s
principles and terms….‖141 It found that the Muriwhenua tribes‘ full possession of the
territorial sea and fishing activities, which extended outward 12 miles from the shore, had
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been restricted and impinged upon by Crown action. This failure to protect their interests
prevented the Maori from developing new technology, exploiting new species in deep water
areas and expanding access to markets, leading to a decline of Maori fishing. It further
challenged the long held notion that Maori fish harvesting was only for subsistence. For the
Tribunal, indigenous culture and tradition is not a stultifying force, but a progressive one as
the historical record evidenced indigenous change at the time of European penetration.
[M]aori tradition does not prevent Maori from developing either their personal
potential, or resources, for traditionally Maori were developers. In terms of the
equipment at their disposal they substantially modified the natural environment.
There was considerable adaptation and development when Maori first arrived
here and Maori adopted with alacrity to new development forms when Europeans
first came. It is the inherent right of all people to develop their potential.142
Despite a recommendation by the Tribunal to not proceed with quota allocation, the
Crown proceeded with the implementation of the new regulatory regime for the 1986 fishing
year. Regulators did not see any relevance or relationship between Maori claims and the new
ITQ system. In 1987 the government intended to add additional species to the system.
Because of this Maori Council, Ngai Tahu, Muriwhenua, and Tainui applied in separate court
actions for an interim declaration to prevent the further allocation of quota in species not then
covered.143 They argued that further additions to the QMS would affect their fishing rights
contrary to s. 88(2) and prejudice their claims currently before the Waitangi Tribunal. In
October and November 1987, Justice Greig granted injunctions preventing MAF from further
allocations and additions to the QMS covering Muriwhenua‘s northern fishing grounds, the
whole of the South Island and most of the remaining coastline of the North Island. He noted
that the tribes had ―provided a sufficient ground to show…a recognizable claim in the form
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of a proprietary claim or an interest and right‖ in their fishing areas that are in ―conflict‖ with
the proposal to expand the species in the QMS.144 ―It is arguable,‖ he continued, ―that the
actions of the Minister would affect Maori fishing rights contrary to s. 88(2) and that there
was no or no sufficient allowance made for such rights.‖145
1.

Legal Developments and the Maori Fishery

At the same time the Maori opposition to the QMS was being fought out in public and in
Parliament, the courts were articulating the basis of a new relationship between Maori and the
Crown. Based on evolving attitudes towards the Treaty and the common law (and arguably
the role of the courts as a separate branch of government charged with protecting rights),
these developments added considerable uncertainty to the implementation of the new
fisheries legislation. The decisions also expanded the relatively narrow jurisprudential
approach historically taken by the judiciary toward Maori in common law and treaty claims;
while adding a new constitutional dimension (from the non-Maori perspective) previously
lacking in Treaty jurisprudence.
In New Zealand Maori Council v. Attorney General the Court of Appeal expanded the
interpretive impact of the historic treaty process and delineated a set of substantive
obligations within the statutory reference in State-Owned Enterprise Act 1986 to the
―principles of the Treaty‖. With President Cooke also questioning (in obiter) the precedent of
the Privy Council‘s decision in Hoani Te Heuheu Tukino v. Aotea District Maori Land
Board146 (which held that without statutory rights Maori could not rely on the treaty in the
courts), the unanimous Court conceptualized Maori-Pakeha relations as a partnership within
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which the Crown owes fiduciary-like obligations to the Maori partners.147 While the Court
tied this good faith aspect to the ―principles of the Treaty‖ set forth in s. 9 of the Act, as well
as the Treaty of Waitangi Act 1975, the reasoning and language used suggested a broader
application. In part the wider approach to the Treaty was anticipated by the Court because of
its willingness to understand the Treaty as a ―living instrument‖ relating to fundamental
rights. These fundamental rights developed in tandem with international human rights
norms.148
The 1987 New Zealand Maori Council case, particularly the judgment of Cooke P.,
hinted that the Treaty of Waitangi Act 1975 was a general statutory incorporation of the
Treaty, but ultimately grounded the decision on the language of s. 9 of the State-Owned
Enterprise Act 1986. However Justice Chilwell in Huakina Development Trust v. Waikato
Valley Authority suggested a potentially broader approach. 149 He held that the Treaty, as an
extrinsic contextual interpretive aid, could provide implied procedural and substantive
content to legislation without a specific statutory reference.150
[T]he authorities also show that the Treaty was essential to the foundation of New
Zealand and since then there has been considerable direct and indirect recognition
by statute of the obligations of the Crown to the Maori people….There can be no
doubt that the Treaty is part of the fabric of New Zealand society. It follows that
it is part of the context in which legislation which impinges upon its principles is
to be interpreted when it is proper, in accordance with the principles of statutory
interpretation, to have resort to extrinsic material.151
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Alternatively, where a statute was silent on the Treaty but analogous legislation mentioned
Treaty principles or suggested/implied an intention to preserve Maori values, the
consideration of those values, either procedurally or substantively, would be necessarily
included in the administrative process.152
The potentially more expansive interpretation of the Treaty, the common law and
Maori values in New Zealand Maori Council and Huakina Development Trust gave
additional salience to the 1986 decision Te Weehi v. Regional Fisheries Officer. As
mentioned above s. 88(2) of the Fisheries Act 1983 provided ―Nothing in this Act shall affect
any Maori fishing rights.‖ This statutory provision was similar in form to s. 77(2) of the
previous Fisheries Act 1908 (which stated ―nothing in this Part of this Act [Part I sea
fisheries] shall affect any existing Maori fishing rights‖) that the Fisheries Act 1983 replaced.
However, the Waikpapakura v. Hempton Court had held that s. 77(2) was merely a
declaratory clause -- it conferred no legal rights and had no legal efficacy. In Te Weehi v.
Regional Fisheries Officer, Justice Williamson took a different approach and held that s.
88(2) allowed Maori to collect a limited amount of undersized shellfish for ―immediate
eating‖ notwithstanding other regulations imposing minimum size requirements.153
Tom Te Weehi was a member of the Ngati Porou tribe who was collecting paua on
Motunau Beach, an area traditionally used by the Ngai Tahu tribe. At the time (1984), Ngai
Tahu did not have any proprietary right to land on the foreshore. Two fisheries officers
inspected Te Weehi‘s bag and found that 46 of the 49 paua he had gathered were undersized.
Te Weehi claimed that he had the permission of an Ngai Tahu elder and was collecting the
shellfish in a customary Maori way under the Fisheries Act 1983. The Court held that Maori
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customary fishing rights had not been extinguished by statute and that the ―right to take
shellfish from the sea along the foreshore need not necessarily relate to ownership of the
foreshore.‖154 The existence of the Maori customary fishing right then was a ―lawful
excuse‖155 for not complying with the Act‘s size requirements.
The significance of Te Weehi was not limited to the Fisheries Act 1983; it provided
another legal ground for the ongoing debate regarding issues of appropriation and the
extinguishment which accompanied the resurgence of Maori claims in the 1970s.156
Nevertheless it had some particularly important impacts on the ongoing disagreement
between Maori and the Crown over the implementation of the Quota Management System.
First, it revived the Anglo-American doctrine of common law aboriginal title in New Zealand
law. This doctrine was enunciated in the 1847 case R. v. Symonds and by the Court of Appeal
In Re “The Lundon and Whitaker Claims Act, 1871”157 but was subsequently abandoned in
1877 Wi Parata decision. Consistent with the common law aboriginal rights doctrine as it is
generally understood in Canada and the United States, Justice Williamson held that such
rights may not necessarily be extinguished by extensive regulation or a statutory framework
which assumes an implied extinguishment. The rights included tribal usufructuary rights to
harvest paua, and do not exclude the possibility that Maori had legally cognisable use rights
in the foreshore and fisheries absent statutory recognition. Second, it weakened the longstanding rule that Maori customary use rights were co-extensive with Maori customary land
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tenure.158 Prior to Te Weehi, the general rule was that where Maori tenure was transformed,
either by cession, purchase, confiscation, conquest or the operation of the Land Court, the
customary use rights were extinguished. Justice Williamson however recognized a category
of customary rights not based on ownership of territory or a claim of proprietary interest.
Harvest rights over this area, contrary to the common law property rules, need not be
exclusive. Finally, because the reasoning did not exclude the possibility that s. 88(2) could
include substantive statutory rights, (rather then simply indicating an intention to preserve unextinguished common law rights) and it raised the possibility that Maori use rights could
extend beyond the bundle of traditional ―uses‖ usually understood as ―aboriginal rights‖ in
common law. Given the ―non-territorial‖ nature of the rights in question, a more expansive
statutory determination of what constituted Maori rights heightened by the possibility that s.
88(2) could be interpreted as an incorporation of the Treaty of Waitangi; a possibility
mentioned by Justice Greig in his 1987 decision granting the injunction to Ngai Tahu.159
It was not put to me during the course of the hearing, but there may be an
argument that that specific and direct provision might be treated as the carrying
into municipal law of the Treaty obligation, thus making the right under the
Treaty obligation enforceable directly, but that is a digression and I not making
any decision even on a limited basis on that.
2.

Treaty of Waitangi (Fisheries Claims) Settlement Act

The successful injunctions against further issuance of quota, the 1988 Muriwhenua Report,
the uncertainty over the extent of Maori non-territorial rights due to Te Weehi, New Zealand
Maori Council, and Huakina Development Trust combined to place significant pressure on
the Labour Government to eliminate the uncertainty which now gripped the fishing industry.
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There was generally strong backing for the QMS but its effectiveness was threatened by the
inability to continue with planned allocations and add new species. Politically, fishing
industry groups opposed Maori claims. They argued that the fishery, unlike land, had not
been confiscated, and was held in trust for all New Zealanders. It cited the danger of
establishing fishing rights based on racial criteria. While the industry did not object to Maori
harvesting for subsistence and cultural reasons within relatively restricted areas, it considered
the creation of special or preferential Maori ownership or access to the commercial fishery to
violate equality rights.160 These claims were picked up by the National Party opposition and
were shared by many members of the House. Indeed, the Labour Acting-Prime Minister
Richard Prebble introduced a bill to extinguish all Maori Rights to the fishery.161
As the Labour Government had committed itself to the idea that the Treaty of
Waitangi was a founding document of constitutional significance and had enacted legislation
enabling the Waitangi Tribunal to review Crown actions since 1840, it chose to negotiate
with Maori. Soon after the Justice Greig‘s 1987 injunction decision, the Government and the
New Zealand Maori Council set up a Joint Working Group to report on ―how Maori fisheries
may be given effect, conservation and management of fisheries in the interim, and a timetable
for the transition process.‖ The committee, however, was unable to reach an agreement on
several major matters.162 The Palmer Labour Government nevertheless proceeded to
introduce legislation without agreement amongst the parties. After extensive changes to the

160

―Reaction to Maori Fishing Proposals‖ Sound Archives MR 880922 online: Radio New Zealand
<http://www.radionz.co.nz/popular/treaty/events-1980s>.
161
While Prime Minister Geoffrey Palmer was out of New Zealand in the winter of 1989, Acting Prime Minister
Richard Prebble introduced a bill proposing the complete extinguishment of all Maori rights to the fishery. P.G.
McHugh, ―Aboriginal Title in New Zealand: A Retrospect and Prospect‖ (2004) 2 New Zealand Journal of
Politics and International Law 139 at 148-9.
162
The Maori and Crown members were unable to agree in the Joint Working Group. A major difference was
that Maori members insisted that Maori were entitled to the 50% ownership, management and control of the
fishery. The Joint Working Group on Fisheries consequently issued two reports. The two reports can be found in
The New Zealand Law Commission, The Treaty of Waitangi and Maori Fisheries A Background Paper, No. 9
(Wellington: New Zealand Law Commission, 1989) Appendix E.

338

proposed legislation before the Select Committee the Maori Fisheries Act 1989 was enacted.
163

The Maori Fisheries Act 1989, which the Waitangi Tribunal later characterized as a
―breakthrough‖ toward recognition of Maori Treaty fishing rights,164 established the Maori
Fisheries Commission. The Commission was to facilitate the entry of Maori into the
commercial fishing industry. It would receive quota from the Crown of 10% of the total
allowable commercial catch (transferred in four equal annual instalments) which were to be
split equally between iwi and a Commission-owned company, Aotearoa Fisheries Limited.
The Act also brought rock lobster into the QMS, provided for the establishment of
taiapure,165 and made a payment of $10 million to the Commission to assist Maori fishing. At
the same time, to facilitate further discussions during the transition period prior to a
permanent allocation of monies and quota to individual Maori groups under the Act,166 the
Crown and the Maori plaintiffs agreed to adjourn the earlier litigation before Justice Greig
pending the resolution of various interlocutory appeals. Despite these steps however, the
Crown moved forward with its appeal to discharge Justice Greig‘s interim injunction.
In Te Runanga o Muriwhenua Inc. v. Attorney-General the Court of Appeal
considered the Maori Fisheries Act 1989 as it related to Justice Greig‘s 1987 injunction
decision (Wellington CP 553/87) as well as various interlocutory decisions made by the High
Court in April, June and August 1989 in the suits filed under s. 88(2).167 Significantly, the
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Court of Appeal used Muriwhenua to embrace the idea that the common law doctrine of
aboriginal title and the Treaty of Waitangi implicate a ―rights-based‖ jurisprudence similar to
other human rights jurisprudence found within the New Zealand legal system and delimited
the basic legal parameters relating to the nature and extent of Maori fishing rights under the
Treaty of Waitangi and at common law.
While it was strictly unnecessary for the Court of Appeal to pronounce on these
matters, (the issues were yet to be fully litigated before the High Court) President Cooke‘s
judgment rejected the Crown‘s argument that Maori had no common law or treaty rights to
the marine fishery. Rather he intimated that the issue of existence of Treaty and aboriginal
rights as they related to sea fishing was relatively settled in New Zealand law.
Neither the Tribunal‘s reports, nor the Law Commission paper, nor the other
materials can be conclusive. The Crown and the fishing industry are fully entitled
to call evidence to rebut or qualify their effect. Nevertheless it may be that the
works of the Tribunal and the Commission, perhaps with the support of a
selection from the other evidence presumably available, will be enough to
establish, with sufficient particularity, at least a prima facie case as to the general
nature and extent of Muriwhenua fishing rights and practices before the Treaty.
Let it be repeated that evidence introduced by the defendants would also have to
be weighed in reaching a final, balanced assessment. All these of course are
primarily questions for the Court of trial, the High Court.168
President Cooke continues:
While this Court cannot at the present stage rule on questions of law that are not
before us for decision and have not been fully argued, there is clearly a real
possibility that the view of the law, and in particular Maori customary fishing
rights, provisionally taken by Greig J will prove to be right. The judgment of
Williamson J in Te Weehi v Regional Fisheries Officer [1986] 1 NZLR 680
points in the same direction.169
Despite the precatory nature of the Court‘s language, the Court‘s positive comments about
Justice Greig‘s decision and Te Weehi are striking when contrasted with Waipapakura v.
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Hempton, on which both the Crown and fishing industry intended to rely on as authority for
the proposition that Maori had no legal claim to the sea fishery. The Waikpapakura Court had
rejected the idea that either a statute or the Treaty (assuming that it had ―the effect of a
statute‖) provided for ―the creation or recognition of territorial or extra-territorial fishing
rights‖.170 This case, the Court of Appeal stated, was of ―dubious authority‖171 particularly in
light of the Privy Council‘s later decision in Amodu Tijani v. Secretary, Southern Nigeria.172
In Tijani, the Privy Council had held ―a full native title or usufruct‖ survived a cession of
sovereignty.173 The usufruct does not owe its existence to any Royal proclamation, statute or
executive order and burdens the radical title of the Crown until lawfully extinguished. 174
The pre-existing nature of the aboriginal legal rights, the Muriwhenua Court
continued, gives rise in certain circumstances to a fiduciary duty towards ―the holders of such
rights in dealings relating to their extinction.‖ 175 The Court found that this duty was
consistent with the approach taken in the 1987 New Zealand Maori Council176case which
held that the principles of partnership and fiduciary responsibility was bound up in the
―principles of the Treaty‖ set forth in s. 9 of the State-Owned Enterprises Act 1986. The
application of these principles to Maori fishing rights under s. 88(2) means ―[i]n principle the
extinction of customary title to land does not automatically mean the extinction of fishing
rights.‖177 Indeed, Cooke wrote, when considering the continued existence of marine fishing
rights, the case for non-extinguishment may be even stronger. As such, there ―may‖ have
been no statutory extinguishment of Maori marine fishing rights, and s. 88(2) ―is indeed a
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statutory preservation and protection of them.‖178
Given that s. 88(2) incorporated at least some portion of the Treaty, and New Zealand
Maori Council held that the Treaty is a ―living instrument and has to be applied in the light of
developing national circumstances‖,179 the Court suggested three factors that need to be
considered regarding the content and scope of the reserved or un-extinguished rights. First,
the Court suggested that the trial court must determine the content and scope of the reserved
right in the depleted resources in light of the Maori ―expectation was that non-Maori fishing
would not unduly impinge‖ upon their fishing activities without ―a prior arrangement or
agreement, or unless those interests were clearly waived.‖ Second, the lower court would
need to consider how and if Maori fishing rights have changed because of technological
developments, which have enabled the deep-water fishery to be extensively exploited. This
analysis involves standard causal legal analysis but also includes counterfactual juridical
historicizing premised on the idea that all cultures have the right to develop or evolve. It
would only minimally involve the sort of traditional aboriginal rights analysis used by courts
-- that aboriginal rights extend only to those activities undertaken by the occupying tribes at
some specified date (either the assertion of sovereignty or contact) and aboriginal
―possessions‖ extend only in those areas where the activities were exclusively conducted -- to
determine the content and scope of the rights. The Waitangi Tribunal had found in the
Muriwhenua Fishing Report that Crown actions had excluded Maori from the fishing
industry and had prevented them from participating in the developing non-traditional deepwater fisheries. However, it concluded that had Maori been allowed to develop they would
have naturally and eventually exploited these resources. Third, because Maori rights are not
absolute and immutable and Pakeha and Maori always shared the resource, the determination
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of the rights involves ―balancing and adjusting‖ of the respective interests to take ―into
account the realities of life in present-day New Zealand.‖ In this situation:
The High Court Judges, in applying s 88(2) of the Fisheries Act, may find that the
question becomes whether the provisions of the Maori Fisheries Act 1989 are a
sufficient translation or expression of traditional Maori fishing rights in presentday circumstances.
The Muriwhenua decision together with the approaching end of the transition period
in October 1992 caused uncertainty in the industry and created the impetus for continued
negotiations between the Crown and Maori.180 Negotiations for a final settlement continued
after the new National Government assumed office in November 1990. Pakeha nervousness
increased with the issuance of the 1992 Ngai Tahu Sea Fisheries Report.181 The report
outlined much broader Maori property, use and development rights over a much larger area
(most of the South Island and the whole of the adjacent continental shelf) than the 1988
Muriwhenua Fishing Report. Moreover, it reaffirmed that the QMS was ―in fundamental
conflict with the terms of the Treaty and Treaty Principles.‖182
The opportunity for a complete settlement presented itself when Sealord Products
Ltd., which held a large amount of quota as well as a significant catching and processing
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capacity became available for purchase.183 After negotiations between the Maori Fisheries
Commission and the Government, the issue was resolved with the final settlement for all
Maori commercial fishing claims in a 1992 Memorandum of Understanding (executed by six
Maori negotiators and the Government in August 1992 and followed in September by a Deed
of Settlement.
Not all Maori groups were happy with the settlement.184 They sought to have it set
aside in Te Runanga o Wharekauri Rekohu Inc v. Attorney-General [Sealords].185 In Sealords
the petitioning parties were iwi representatives opposed to the Deed of Settlement.186 They
challenged the authority of the Maori representatives to sign the settlement and legality of the
deed under the Treaty. After Justice Heron of the High Court rejected the application for an
interim order preventing the agreement from being implemented in legislation, both the
claimants and the Crown appealed to the Court of Appeal. 187
The Court of Appeal affirmed the lower court‘s judgment dismissing the Maori
claimants‘ requests for an injunction and allowed the Crown appeal dismissing the entire
cause of action. The judgment, written by President Cooke, is somewhat oblique and
meandering, but it significantly advances the idea that there may be judicially enforceable
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fiduciary obligations within the context of Maori-Crown relations. President Cooke began by
observing that recent case law regarding the Maori-Crown relationship (including
Muriwhenua) held that the Treaty of Waitangi creates ―an enduring relationship of fiduciary
nature akin to a partnership, [with] each party accepting a positive duty to act in good faith,
fairly, reasonably and honourably towards each other.‖188 According to the President, case
law in Canada (Sparrow) and Australia (Mabo II)189 had reinforced this understanding.
―Clearly,‖ he notes, ―there is now a substantial body of Commonwealth case law pointing to
a fiduciary duty.‖190 In New Zealand, ―the Treaty of Waitangi is major support for such a
duty.‖191 Moreover the duty is evolving as international and domestic appreciation of
indigenous aspirations develops and Crown powers and responsibilities in particular
circumstances present themselves.
President Cooke further held that the fishing settlement embodied by the deed, despite
its shortcomings was ―thoroughly consistent‖ with a solicitous approach to Maori rights
recognized by Muriwhenua, other New Zealand case law, and foreign case law. ―[T]he rights
of indigenous peoples are entitled to some effective protection and advancement.‖192 Under
the circumstances, the willingness of the Crown and Maori representatives to arrive quickly
at some mutually beneficial arrangement that would effectuate the evolving Maori interest in
the commercial fishery was an opportunity, the failure of which to take ―might well have
been inconsistent with the constructive performance of the duty of a party in a position akin
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to a partnership.‖193
Against this backdrop of the evolving fiduciary relationship, Cooke observed that the
complaint by the plaintiff iwi that the deed, which purported to be a settlement of behalf of all
Maori, extinguished ―all commercial fishing rights and interests‖ perhaps had some force. 194
However, noting that time was of the essence in the transaction, and relying on
representations by the Crown as well as Maori negotiators, the Courte accepted that the deed
was non-binding. In any event the word ―Maori‖ as used in the deed related only to those
groups whose representatives were either expressly or impliedly authorized to execute the
document.195 ―All that can safely be said,‖ wrote the Court, ―is that the deed was negotiated
by some responsible Maori leaders and has significant Maori support but also significant
Maori opposition.‖196 In any event (and curiously), the Deed of Settlement is non-binding
because it is in fact not an ―agreement‖ but rather a discretionary undertaking by the Crown.
The true position is that the Maori negotiators did not ask for any agreement by
the Crown to that effect: the Crown has indicated that in return for the benefits to
be conferred on Maori under the deed it will introduce legislation as outlined in
cl 3.5: Maori who are parties to the deed have impliedly agreed that this would be
reasonable.197
Nevertheless, for the Sealords Court the issue of whether the Deed of Settlement was binding
or whether Maori representatives had authority or if there was significant support or
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opposition to the proposal among Maori was in the final analysis immaterial -- the Crown
could proceed with legislation implementing the deed in any event. The plaintiff iwi, fearful
of the legal extinguishment of their customary and treaty protected fishing rights by way of s.
5.1 of the deed, sought the Court to enjoin the Crown from introducing legislation giving
effect to the deed as provided for under s. 3.5.198 The Court, reflecting underlying separation
of powers concerns, held that it simply has no authority to prevent legislative proceedings.
There is an established principle of non-interference by the Courts in
parliamentary proceedings. Its exact scope and qualifications are open to debate,
as is its exact basis. Sometimes it is put as a matter of jurisdiction, but more often
it has been seen as a rule of practice….However it be precisely formulated and
whatever its limits, we cannot doubt that it applies so as to require the Courts to
refrain from prohibiting a Minister from introducing a Bill into Parliament.199
This principle of non-interference is related to the idea that within a representative
government there is an implied right to freedom of expression within the legislature. This
right suggests that the courts may neither prevent nor compel any measure from being placed
before the legislature for consideration. ―[P]ublic policy requires that the representative
chamber of Parliament should be free to determine what it will or will not allow to be put
before it‖200-- and the Crown ministers should remain free to determine what they intend to
place before the house in line with their notions of the public interest. Rather than enjoining
the presentation of a bill, the appropriate time for challenging a Parliamentary act in court is
after its enactment.
Moreover, despite the ideas concerning freedom of expression or principles of
representative democracy, the nature of the agreement and Parliamentary sovereignty
nevertheless trumps any effort by the courts to interfere. First, parliamentary sovereignty
precludes the imposition of judicial remedies where Parliament chooses to act. Second,
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because of the subject matter of the deed, it is a ―compact of a political kind‖ it cannot have
any ―legal‖ effect. Were it to have legal effect, the subject matter and appropriateness of the
transaction would nevertheless be a political question with which the courts should not
interfere, reflecting a judicial deference to Parliamentary prerogatives as well as
Parliamentary sovereignty. Paradoxically, this non-legal nature of the agreement in turn
prevents the deed from repealing the Treaty of Waitangi as alleged by the plaintiffs.
[A] nation cannot cast adrift from its own foundations. The treaty stands.
Parliament is free, if it sees fit, to repeal s 88(2) of the Fisheries Act and to make
other legislative changes envisaged in the deed. Parliament was free to do so
before the deed and remains free to do so afterwards. Whatever constitutional or
fiduciary significance the treaty may have of its own force, or as a result of past
or present statutory recognition, could only remain.201
The decision was quickly followed by the Treaty of Waitangi (Fisheries Claims)
Settlement Act 1992 which implemented the September Deed of Settlement. The statute had
five major components. First, it provided that Maori would be allocated 20% of any quota for
new species brought into the quota system after 1992 in addition to the 10% of earlier
introduced species as previously provided in the 1989 Act. It also declared all previously
allocated quota valid. Second, the Crown would provide the Maori Fisheries Commission
with $150 million to enable it to purchase 50% of Sealord Products Ltd. and further develop
Maori participation in the industry. Sealord held approximately 27% of allocated quota at the
time. Third, s. 88(2) of the Fisheries Act 1983 was repealed. Fourth, the Act bound the
Crown to introduce legislation and regulations providing for customary non-commercial
Maori fishing rights ―to the extent that such food gathering is neither commercial in any way
nor for pecuniary gain or trade.‖202 Fifth, it extinguished any and all Maori claims in respect
to commercial fishing and declared: ―The obligations of the Crown to Maori in respect of
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commercial fishing are hereby fulfilled, satisfied, and discharged.‖203 Further it discontinued
certain proceedings regarding fishing issues and denied jurisdiction to any court or tribunal to
inquire into the validity of the Deed of Settlement.204

New Zealand Constitutionalism, Aboriginal Rights and Treaty
Jurisprudence
III.

Philip Joseph has observed that ―New Zealand is the acme of legislative supremacy‖ with no
fundamental laws and entrenched bill of rights. 205 This centralized Austinian conception of
parliamentary sovereignty, as noted by President Cooke:
[M]ust cover power in the Queen in Parliament to enact comprehensive
legislation for the protection and conservation of the environment and natural
resources. The rights and interests of everyone in New Zealand, Maori and
Pakeha and all others alike, must be subject to that overriding authority.206
Within this system of governance the courts function as a check upon executive action; but
there is no possibility of judicial review based on entrenched constitutional standards.
Provided a valid statute is explicit, the courts are bound to enforce it regardless of prior
legislation or the common law. 207
Given this unitary constitutionalism and the provisions of the English version of
Article One of the Treaty of Waitangi it is unsurprising New Zealand has seen fewer
examples of judicial recognition and protection of indigenous hunting, fishing, and gathering
activities than Canada and the United States. This lack of judicial protection has been the
result of the courts‘ refusal to take notice of the Treaty and formulate some type of reserved

203

Ibid. s.9(b).
This discontinuance of litigation in the Act was not as draconian as it would appear because the Plaintiffs to
the discontinued litigation were the Maori who negotiated the Memorandum of Understanding and the Deed of
Settlement.
205
Philip A. Joseph, Constitutional and Administrative Law in New Zealand, 3rd ed. (Wellington: Thomson
Brookers, 2007) at 498.
206
Ngai Tahu Maori Trust Board v. Director-General of Conservation, [1995] 3 N.Z.L.R. 553 at 558
(N.Z.C.A.).
207
―[T]he constitutional position in New Zealand . . . is clear and unambiguous. Parliament is supreme and the
function of the Courts is to interpret the law as laid down by Parliament. The Courts do not have a power to
consider the validity of properly enacted laws.‖ Shaw v. Commissioner of Inland Revenue (1999) 3 N.Z.L.R.
154 at 157 (N.Z.C.A).
204

349

rights doctrine which would have supported some Treaty guarantee,208 and their refusal to
provide judicial protection for common law aboriginal title or effectuate express reservations
in favour of Maori in various pre-emption deeds.
The unitary notion of legislative sovereignty and lack of judicial protection for Maori
is surprising in that British imperial policy and the Treaty of Waitangi seemed to have been
premised on exactly the opposite intention.209 In part perhaps the failure can be attributed to
the contradictions inherent in the colonial project which introduced a type of schizophrenia
into the law. The tensions inherent within the imperialist project were exacerbated by the use
of cultural and linguistic categories that included contradictory segregationist and universal
moral and legal premises which were used to characterize indigenous peoples and colonial
interaction with them.210 At various times and places, the tribes were characterized as
―partners,‖ ―states‖ or ―nations‖ recognizable under international law, dangerous enemies and
helpful allies, ―domestic and dependant nations‖ under the ―pupilage‖ of the settlers, and
bands of ―small and petty‖ savages. The changing dialogue and characterizations were further
confused as the various symbolic acts and legal mechanisms used to interact with Maori were
often inconsistent with the dominant racial and cultural attitudes of the colonizers; found for
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example, in Lord Normanby‘s dispatch to Captain William Hobson ordering him to sign a
treaty with the Maori.
We acknowledge New Zealand as a sovereign and independent state, so far at
least as it is possible to make such acknowledgement in favour of a people
composed of numerous, dispersed, and petty tribes, who possess few political
relations to each other, and are incompetent to act, or even or even deliberate in
concert.211
The categories were further confused by the differing attitudes and policies sanctioned by
London in the early years of the colony.
To a certain extent the historical and legal contradictions have been mediated by the
construction of a settler state narrative which emphasizes the acquisition of representative
institutions and responsible government within a benign highly centralized system of
governance. This foundation myth includes the idea that the government has pursued a
consistent policy of protecting Maori and giving them all their rights as contemplated under
the Treaty -- even though the state essentially marginalized them in practice.212 Part of the
myth also includes a strong ―amalgamationist‖ ethic, which insists that Maori should be made
equal in all respects to Europeans. The ethic contributed to the ongoing resistance toward the
legal recognition of Maori customary use rights or continuing the territorial and governmental
―separateness‖ of iwi.213 It also included notions of Pakeha cultural superiority, which
depreciated Maori customary use claims to plants, animals and fisheries where Parliament
extended protection over native species in the name of conservation and preservation.214
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Unitary constitutionalism and equality of rights across the races was antithetical to
separate Maori assertions of right under the Treaty but also supported the objective of the
perceived need to establish clear alienable land title for economic development.215 First,
equality of rights and the underlying liberalism that justified that equality became the basis to
reject any recognition of Maori interests that would entail legal encumbrances upon Crown
title and land alienation. According to Ward, from the 1860s the policy of equality was one:
[O]f the strongest currents in Maori policy for the remainder of the century; a
reaction alike against control of Maori affairs by the Governor, against the
provision of special machinery for Maori affairs in the form of an elaborate
Native Department, and against such centres of residual Maori authority as the
Runanga.216
The underlying conceptions of liberalism differed across policy-makers and over time, but
there was unanimity (even in the face of Maori protest and growing evidence of Maori
impoverishment due to the loss of land) on the need for the complete extinguishment of
Maori title.
Maori land policy was a battleground between competing political and economic
ideas….Underpinning the policy debate, such as it was, were two competing
strands of nineteenth-century Anglo-American liberalism. On one hand there was
the individualist liberalism of the mid-century which emphasized clear private
property rights, equality of opportunity, free trade and the minimalist state – all
central tenets of mid-Victorian political economy. The Native Land Act of 1862
and 1865 were a product of this frame of mind….However in the later nineteenth
century the so-called ‗New-Liberalism‘ developed in Britain and echoed strongly
in Australia and New Zealand. The New Liberalism emphasis on the importance
of state action in the promotion of economic development, mediation between
employers and unions, factory inspection, state education and at least a basic level
of social protection in the form of old age pensions….This stance…was
accompanied by a growing belief that Maori land acquisition could not be left to
the private sector but needed to be controlled or even monopolized by the
State.217
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Second, Maori claims to various rights under the Treaty or insistence on common law
rights were considered an unacceptable ―threat‖ to state authority. In the 19th century Maori
objections to settler policy and assertions of right under the Treaty potentially had military
implications and after the Land Wars, often entailed civil disobedience. From this
perspective, subsisting Maori customary interests in territory, rangatiratanga and tikanga
Maori (as a Treaty right and as evidence of dependant residual sovereignty) and separate
―non-common law‖ usufructuary rights over ceded land, continuing either as part of the
―state‖ legal system or as an alternative source of authority, were an unacceptable challenge
to the colonial state and the colonial project.218 The characterization was the prism through
which the colonists viewed such events as the land wars and the Kingitanga movement. As
Claudia Orange explains:
That the question of sovereignty was the critical point of difference between the
races had been widely acknowledged in New Zealand. As Frederick Weld, Native
Minister in the Stafford Ministry, put it, the government was determined to assert
British sovereignty, whereas it was clear that WiremuTamihana ‗meant most
distinctly a Maori nationality.‘ To Weld, this would spell ruin because the King
movement ‗combination‘ would block the expansion of law and order, a result
that would ruin Maori progress too. Many members of the Assembly shared
Weld‘s view. Like Weld, they were convinced that history showed the need to
impose supremacy over native races by force. The ‗inevitable hour of conflict
must come,‘ warned C.W. Richmond; ‗it was one of the necessities of
colonization.219
At the same time the settlers were rejecting alternative pluralist conceptions of
constitutionalism in the face of the Maori military and political threat, the quasi-federal
arrangement established by the 1852 Constitution was seen as unable to mobilize and focus
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the limited resources of the colony toward development. While the provinces had originally
enjoyed a high standing, they were increasingly unable to fulfil their ambitious
developmental policies and many became mired in debt. The debt problems and provincial
efforts to control national policy were considered by many to be detrimental to the
formulation and implementation of necessary national policy. They were abolished in 1876.
The abolition of the provinces foreclosed the opportunity for a more pluralist
constitutionalism with a more activist judiciary policing the boundaries between various
levels of government. It reinforced the growing notion that the national legislature was the
sole repository of governmental authority in the colony. While not truly federal, the
provincial system allowed for the existence of local power centres reflecting local cultural,
economic and political circumstances. The diffusion and fragmentation of authority it
engendered in practice could have led to a more pluralist federalist system of power-sharing
which in turn could have more easily accommodated the establishment of Maori Districts
under s. 71 of the Constitution Act 1852. However, by the end of the 1880s, unitary
conceptions of state power essentially prevailed.
Judicial decisions implicating Maori possessory interests and the Treaty reinforced the
centralizing and totalizing development of the colonial state. The courts evolved a circular
jurisprudence that disregarded Maori common law possessory interests and the Treaty as a
matter of law. First, it asserted that the Crown held both imperium and dominium over all the
territory despite Maori customary interests and the Treaty. As such, Maori claims directed at
the Crown about whether customary title had been extinguished were a contradiction in terms
and not amenable to legal inquiry. Second, the courts had no jurisdiction to entertain claims
of Maori title or rights either at common law or by way of the Treaty. Common law claims
could not be entertained because Maori customary rights, while analogous to common law
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rights, did not carry with them the necessary attributes or incidents of title which could allow
a court to enforce them.220 Due to these differences and failure of the courts to describe the
scope and content of customary rights, any reference in statute to a customary right would
arguably be only declaratory mention of the pre-existing non-customary rights. As such the
statute referring to the treaty or common law rights arguably retained by Maori would create
no rights or entitlements.221 In any event, the Maori common law rights, based on the doctrine
of common law aboriginal title in New Zealand were not in fact ―rights‖ in that they neither
created a duty on the Crown nor could the courts recognize the right or hold the Crown to
account. Similarly a Treaty claim could not be secured because the Treaty had not been
implemented in statute, as required by constitutional law, as an international treaty. In any
event, even if the Treaty could legally ―secure‖ or guarantee any rights, these rights were
equivalent to common law rights or the equivalent statutory entitlements amenable to the
entire population unless a statutory exemption explicitly and specifically carved out a right or
activity to be reserved for Maori. As if this analysis was not sufficient to destroy the legal
efficacy of the document, the Maori signatories had no contractual capacity to either cede
territory or reserve rights in international or municipal law. Third, any usufructuary rights
were always parasitic on underlying customary title, regardless of the actual content of the
possessory and use interests such title contained. As mentioned above, the interests were
therefore entirely extinguished with the transformation of Maori tenure by the Land Court or
with a sale to the government.
These constructs continue to inform common law and Treaty jurisprudence today. It
was not until Te Weehi that the courts recognized any un-extinguished usufructuary rights
based on aboriginal title or held that such title could be disaggregated into territorial and non-
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territorial components. Nevertheless the potentially open-ended approach to Maori customary
use rights taken by Justice Williamson in Te Weehi has not been extended to other harvesting
activities and was subsequently limited to include only indigenous species harvested in 1840
in Taranaki Fish and Game Council v. McRichie.222 While the historical existence of the
Treaty has been a primary reason for the ongoing treaty settlement process which offers
modest compensation for historical grievances, the settlements have neither led to a broader
judicial role for interpreting the Treaty nor have they incorporated the Treaty into the legal
system. Legislative largesse and political calculation, not legal compulsion has been the
drivers of the settlement process. Other Maori possessory interests were either ignored, or in
those situations where Maori title may have been vindicated in such a way as to provide for a
right of fishery, as in case Tamihana Korokai v. Solicitor-General, the Crown has settled and
avoided any judicial decision which it presumably could not control.

A.

Aboriginal and Treaty Rights in Symonds and Wi Parata

Given the legal schizophrenia of the colonial project and the underlying political, economic
and philosophical opposition to common or Treaty law that may have been solicitous of
Maori ―separateness‖ and possessory interests, judicial enforcement of the Treaty or common
law in a manner similar to the American or Canadian jurisprudence would have been
unlikely. The law and policy had neither the necessary internal logic to sustain a more
pluralist approach nor were the courts sufficiently separated from the colonial project to
vindicate Maori rights. Indeed without any constitutional, institutional or elite disputes
involving the legal character or content of Maori interests, whose vindication one way or
other might establish the precedent for judicial protection, the case law and policy regarding
Maori common law or Treaty entitlements became a sort of pas de deux between the colonial
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courts and the legislature as to which branch of government would avoid effectuating any
alternative interests that would challenge the unitary notion of state sovereignty and the rush
toward economic development.
It need not have been so. The 1847 decision R. v. Symonds where the Court held that
Maori possessory interests were to be respected not only ―on moral grounds‖ but also
deserved ―judicial support on strictly legal grounds‖ outlined a basis for ongoing judicial
protection of Maori customary rights. It also exhibited the type of conflict which this thesis
argues could provide the opportunity to courts to incorporate customary interests into the
municipal legal system. Yet despite Symonds iconic status in the annals of common law
aboriginal rights, the Court‘s support for Governor Grey‘s reversal of Governor Fitzroy‘s
earlier pre-emption waivers in favour of a renewed pre-emptive purchasing policy laid the
basis for the later Wi Parata decision; the judgment turns as much on the idea that Governor
Fitzroy was acting ultra vires of his authority and his fiduciary duty to the Maori as there are
judicially protected Maori common law rights to land. 223
The Symonds Court linked the pre-emption waiver and extinguishment of native title
with a broad notion of the colonial project. The Crown, according to the Court, ―enjoys the
exclusive right of acquiring newly found or conquered territory, and of extinguishing the title
of any aboriginal inhabitants….‖ Under these circumstances individuals can take no title
because any acquisition of new territory ―vests in the Crown.‖224 This Crown interest can
only be conveyed by letters patent under the public seal of the colony. Thus the waiver of
pre-emption in effect was not simply an issue of the executive acting outside of his Royal
Instructions and under Land Claims Ordinance 1841 but a violation of idea that the Crown
did not have the exclusive authority to convey land and establish a colony. As for the Maori,
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exclusive pre-emption was a ―practice certainly far more conducive to the security of native
rights‖225 and is part of the duty of ―guardianship‖ which ―necessarily arises out of‖ the
―peculiar‖ relationship and ―out of our obvious duty of protecting them….‖226 As such the
individuals who directly purchase Maori possessory interests are in a sense usurping the
colonial project and leaving it to the vagaries of the market, which operates in a manner
antithetical of Maori interests. As Chief Justice Martin observed:
[C]olonization is a work of national concernment, a work to be carried on with
reference to the interests of the nation collectively; and therefore to be controlled
and guided by the Supreme Power of the nation.227
This language is similar to the language later used in Wi Parata when the Court discussed
whether the Maori retained any rights under the Treaty. If land acquisition and
extinguishment of customary title was too important to be left to the market, it was also too
important to be left to Maori. Should the courts recognize Maori legal rights, the scope and
direction of national development could be adversely impacted where the Crown sought to
extinguish those rights -- a fear voiced by Chief Judge Fenton in Kauwaeranga.228
Perhaps more significantly for the development of the law is that the Symonds Court
used language that equated Treaty guarantees with common law rights. As common law
rights the Treaty rights were not sui generis (and thus capable of being accorded legal
solicitude or heightened judicial protection) but were rather subject to the ordinary
constitutional priority. Moreover, the presumption that common law rights applied in all
circumstances was heightened notwithstanding the local conditions. This is apparent in
Justice Chapman‘s failure to mention Worcester v. Georgia (which was extensively covered
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in Chancellor Kent Commentaries cited by the Court) and his seeming misreading of
Cherokee Nation v. The State of Georgia. Rather than reading Cherokee Nation as a treaty
law and jurisdictional case which the Cherokee in fact lost and which was later partially
reversed by Worcester, Justice Chapman opines that the United States Supreme Court ―threw
its protective decision over the plaintiff-nation, against a gross attempt as spoliation; calling
to its aid, through every portion of its judgement the principles of common law‖ in the
decision. From this perspective, common law fiduciary protection was simply not effectuated
due to higher level constitutional prohibitions under Article III of the American constitution.
The Treaty of Waitangi represented an analogous incorporation of common law principles
into the New Zealand legal system. ―In solemnly guaranteeing the Native title, and in
securing…[the] pre-emptive right, the Treaty of Waitangi, confirmed by the Charter of the
Colony, does not assert either in doctrine or in practice anything new or unsettled.‖229 It
follows that the rights guaranteed in Article Two could not independently change the nature
of the common law rule centralizing pre-emption in the Crown (as urged by the claimant),
because it was in fact no more than a declaration of the common law.
[T]he adoption of a more righteous and a wiser policy towards the Native people
cannot furnish any reason for relinquishing the exercise of a right adapted to
secure a general and national benefit. This right of the Crown, as between the
Crown and its British subjects, is not derived from the Treaty of Waitangi; nor
could that Treaty alter it.230
With this language the Symonds Court, while holding that Maori interests were to be legally
protected, eliminated the idea that an analysis of the intentionality of the treaty parties, or an
analysis of the Maori language version of the Treaty in light of the treaty terms used legally
mattered. The Treaty was declaratory of common law rights and common law categories.
Thus differences in language between the common law rule and the Treaty terms itself (the
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contention that the Maori signatories conveyed under the Treaty only the ―first offer of the
land‖) was ―philological rather than legal.‖231 Treaty law and common law are equivalent.
If the dicta in Symonds can be considered an accurate expression of the law at the
time, it can justly be cited as a strong exposition of the doctrine of common law aboriginal
title. While courts ―could take no notice of any title to land not derived from…colonial
government‖ they were required to protect ―lesser‖ occupancy interests.232 However it is
questionable whether the decision actually recognized Maori customary interests as common
law interests where the Crown was one party to the suit or where the defendant had Crownissued title. As a feigned case it turned more on the prerogative of the Governor or the
statutory authority to waive pre-emption and convey land without the public seal of the
colony. Indeed, given the Court‘s reluctance to determine the content of customary title as
incorporated into the common law, describing it as ranging from ―so high a nature as an
actual seisin in fee…[to] a mere possibility of seisin‖ and the concomitant emphasis on the
necessity that the sovereign have a ―right of control‖ to undertake land appropriation for
colonization; a project described by Chief Justice Martin as ―a work to be carried on with
reference to the interest of the nation collectively; and therefore to be controlled and guided
by the Supreme Power of the nation‖,233 the Court subordinates customary title to the
overriding interests of the Crown. Moreover, despite the legal protection accorded customary
title in Symonds it was clear that the same judges understood that where land was concerned
the constitutional prerogative power of the Crown and Governor was quite broad. For
example, the same Justices Chapman and Martin held in the 1848 case R. v. Taylor that the
Governor must have the prerogative right to recognize and extinguish particular customary
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interests to particular parcels of land as part of his authority to grant land.234 For the Taylor
Court ―[t]he granting power is part of the royal prerogative lawfully delegated to the
governor‖ and the prerogative power ―cannot be taken away or limited, except by the express
words of an Ordinance or statute.‖235 Where a claim for customary title was made based on
common law aboriginal title it is arguable that a New Zealand court, even at the time of
Symonds, would rule that such title remains a legal burden when the Executive decides to
issue title under the public seal of the colony.
Nevertheless protective common law rules found in American and British precedents and
policy, whether or not formally incorporated into the colony were not the only basis for
Maori claims. The Treaty, which had been repeatedly reaffirmed by the Crown, also provided
the basis for legal recognition of Maori customary rights. Moreover, the American precedents
upon which a Treaty claim could be based were stronger and not easily ignored. Even though
Chief Justice Marshall wrote in the 1825 case Johnson v. M’Intosh that the tribes were ―the
rightful occupants of the soil, with a legal as well as just claim to retain possession of it, and
to use it according to their own discretion‖236 he reaffirmed the principle that discovery gives
title to the discovering colonial power. With Discovery doctrine aboriginal ―rights to
complete sovereignty, as independent nations, were necessarily diminished.‖ In
circumstances where the sovereign has conveyed land that might be subject to a subsisting
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aboriginal interest Marshall simply held that ―the validity of the titles given [by either the
Crown, its grantees and the United States] has never been questioned in our Courts.237
However, subsequent Marshall opinions suggested a different relationship when there was a
treaty between the colonizing nation and the aboriginals. These cases suggested that the nonEuropean treaty signatories, whose legal interests would otherwise be governed by the law of
the colonizing nation under the Discovery doctrine, could stipulate to continue to be governed
by their own law and secured in their pre-existing possessory interests as a matter of
municipal law.238 A treaty is binding wrote Chief Justice Marshall in Cherokee Nation
because ―[l]aws have been enacted in the spirit of these treaties‖ and the acts of the
government ―plainly‖ recognized the Cherokee nation as a state. In such circumstances ―the
courts are bound by those acts.‖239 Similarly the Treaty of Waitangi appeared to have the
force of law. Both government policy and statutory references such as the Land Claims
Ordinance 1841 or the Native Lands Act 1865 suggested legally binding Treaty obligations.
The Court of Appeal In Re “The Lundon & Whitaker Claims Act 1871” noted that the
Crown‘s ―own solemn engagements‖ led to a ―full recognition of Native proprietary right.‖240
The two lines of reasoning, one based on common law and judicial protection of
customary title and other based on the Treaty, each potentially providing a basis for the
judicial recognition of a claim that un-extinguished customary title continued to legally
encumber a parcel of land, directly confronted Chief Justice Prendergast and Justice
Richmond in Wi Parata v. Bishop of Wellington. Following the line of reasoning in M’Intosh
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and the holding of Cherokee Nation, Wi Parata held that the court had no jurisdiction to look
beyond a Crown land grant made in contradiction to an earlier Maori gift or grant because the
tribe had no prior legal possession (either at common law or recognized by Treaty) upon
which they could found a claim. 241 Unlike the Cherokee, for Chief Justice Prendergast the
Maori were ―without any kind of civil government, or any settled system of law.‖242 They
had ―no regular system of territorial rights nor any definite ideas of property in land‖ which
could be understood by the ―Courts of a civilized country.‖243 Because there was neither law
nor a system of territorial rights, there were no possessory rights that could be recognized
under the common law. At the same time the lack of a legal system precluded the existence of
a ―body politic‖ which could have entered into the Treaty, even if that body could have
reserved any legal interests. In such circumstances ―the so-called treaty merely affirms the
rights and obligations which, jure gentium, vested in and devolved upon the Crown under the
circumstances of the case.‖244 From this perspective neither the common law or the Treaty as
a statement of the common law nor the Treaty as an agreement under international or
domestic law legally supported Maori assertions of possession and use. The Crown, Chief
Justice Prendergast concluded is the sole arbiter of its own justice on issues of Maori
customary title or the Treaty.
With this reasoning the Wi Parata Court disclaimed any jurisdiction to determine the
existence or non-existence of un-extinguished customary title. The Crown‘s authority to
extinguish native title under the prerogative power was not subject to judicial review.
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B.

The Transformation of Aboriginal Treaty Rights and Aboriginal Rights and
the Partial Implementation of the Treaty

Wi Parata removed the issue of customary rights from the purview of judicial inquiry and
highlighted the centralizing tendencies of New Zealand jurisprudence. With the stroke of a
pen, the Chief Justice eliminated Treaty guarantees and common law aboriginal claims for
the sake of separation of power principles and judicial deference to the executive. It has been
criticized for its seeming dismissal of common law rights mentioned in Symonds. For
example, Brookfield argues that Wi Parata and the continued adherence to the holding in
subsequent case law occurred because New Zealand judges either ignored imperial
constitutionalism or ―misunderstood the law.‖245
However the ambiguities and flux in the law, the contradictions of the colonial
project, the prevalent positivist notions of sovereignty and legal rights and the lack of any
group or institution within society to benefit from the vindication of a common law or Treatyguaranteed right against the Crown suggests that Prendergasts‘s reasoning was not a simple
misunderstanding. Such criticism misconstrues the law in a colonial context as it relates to
the original aboriginal inhabitants.246 First, the idea that there existed common law rights in
New Zealand analogous to those in North America,(or more specifically the United States
because the issue remained unsettled in British North America until the 1888 St. Catherine’s
Milling case) is probably over-estimating the legal effect of Symonds in light of the broad
construction of the prerogative power or narrowness and relative inefficacy of the ―aboriginal
rights doctrine‖ in the British settler colonies at the time. Other than Symonds, In Re “The
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Lundon & Whitaker Claims Act 1871” and the Kauwaeranga case there was no New Zealand
case law which supported the idea that Maori have common law proprietary interests or that
there were common law uses which could be disaggregated from underlying possession and
continue to exist apart from the underlying ownership. Indeed the only time the content of
native title was considered, in Mangakahia v. New Zealand Timber Co. the Court ruled that
the ―attributes and incidents of a holding in fee simple according to English law‖ do not
―attach to an ownership according to native custom.‖247 In any event, even the most solicitous
common law approaches cited in Symonds and Wi Parata, such as that laid down by Justice
Baldwin in 1835 American case Mitchel v. United States,248were subject to statutory
modification and extinguishment. The ―common law of England‖ and the provisions for the
extinguishment of customary title rules did not incorporate Maori rules into the municipal
legal system in a permanent way. Common law rules and the Discovery doctrine merely held
that the rule of decision would be the municipal law of discoverer. And these rules continued
to be legally susceptible to replacement under accepted constitutional law processes.
Second, the idea that the Treaty actually created legal ―obligations‖ as opposed to
being simply a memorial of future fair treatment was generally not subscribed to by the
colonial leadership of the day, regardless of whether the Treaty was understood as a treaty of
cession or otherwise. Since the earliest days of the colony the Treaty had always been treated
with ambivalence and the opinion that it was merely a ―praiseworthy device‖ to pacify Maori
and get their peaceful acquiescence to the imposition of British had a lot of support.249
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Third, the contradictions among the Treaty articles provided a clear basis for the court
to conclude that sovereign colonial power could extinguish all Maori right, title and interest.
Presuming that an analysis concluded that the Maori signatories were sovereign or held
sufficient imperium over their territories to be capable of entering into a cession, the
assumption of sovereignty in Article One and the guarantee of equal citizenship in Article
Three, coupled with a the growing consensus that the colonial legislature was the sole
repository of sovereignty within the colony, provided an alternative set of policy and
precedents which pointed away from the idea of a legally binding Treaty.250
Fourth, judicial precedent and governmental policy incorporated the idea that
aboriginal state relations were not exclusively legal or entirely amenable to judicial resolution
-- a quality which can be easily subsumed by separation of power principles within a unitary
constitutional system. To the colonial and imperial governments, the political problem of
pacifying and amalgamating Maori in light of the treaty guarantees was not considered a selfcontained legal problem -- nor was it defined as such by Maori. As mentioned above, Maori
political power included the threat of military action or disruptive civil disobedience. MaoriSettler relations were political and legal but in specific circumstances the relationship went
simply beyond the courts -- a position to which Chief Justice Marshall in Cherokee Nation
noted even in the more solicitous legal environment of America.
In considering this subject, the habits and usages of the Indians, in their
intercourse with their white neighbours, ought not to be entirely disregarded. At
the time the constitution was framed, the idea of appealing to an American court
of justice for an assertion of right or a redress of wrong, had perhaps never
entered the mind of an Indian or of his tribe. Their appeal was to the tomahawk,
or to the government. This was well understood by the statesmen who framed the
constitution of the United States, and might furnish some reason for omitting to
enumerate them among the parties who might sue in the courts of the union.251
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The notion of the non-existence of Treaty rights or common law proprietary rights
based on the incommensurability of customary rights with common law categories and their
related rights to hunt, fish and gather effectively ended the common law doctrine of
aboriginal rights in New Zealand jurisprudence until it resurfaced in Te Weehi. However, at
the beginning of the 20th century the underlying rational for the non-recognition of Treaty
rights changed when the Legislature enacted s. 14 of the Sea-fisheries Amendment Act, 1903
(re-enacted as s. 77(2) of the Fisheries Act 1908) and the Privy Council challenged the idea
that the courts had no jurisdiction to review issues based on statutory references to native title
in Nireaha Tamaki v. Baker and Wallis v. Solicitor-General.252 In Nireaha Tamaki Lord
Davey ruled that the Supreme Court had jurisdiction to entertain questions about the
existence or extinguishment of Maori customary title.
Their Lordships think that the Supreme Court are bound to recognise the fact of
the "rightful possession and occupation of the natives" until extinguished in
accordance with law in any action in which such title is involved, and (as has
been seen) means are provided for the ascertainment of such a title. The Court is
not called upon in the present case to ascertain or define as against the Crown the
exact nature or incidents of such title, but merely to say whether it exists or
existed as a matter of fact, and whether it has been extinguished according to law.
If necessary for the ascertainment of the appellant's alleged rights, the Supreme
Court must seek the assistance of the Native Land Court; but that circumstance
does not appear to their Lordships an objection to the Supreme Court entertaining
the appellant's action. Their Lordships, therefore, think that, if the appellant can
succeed in proving that he and the members of his tribe are in possession and
occupation of the lands in dispute under a native title which has not been lawfully
extinguished, he can maintain this action to restrain an unauthorized invasion of
his title.‖ 253
In Wallis the Privy Council appeared to hold that the Treaty of Waitangi had the force of law
per se as it related to customary title.
As the law then stood under the treaty of Waitangi, the chiefs and tribes of New
Zealand and the respective families and individuals thereof were guaranteed in
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the exclusive and undisturbed possession of their lands so long as they desired to
possess them, and they were also entitled to dispose of their lands as they pleased,
subject only to a right of pre-emption in the Crown. It was not until 1852 that it
was made unlawful for any person other than Her Majesty to acquire or accept
land from the natives (15 & 16 Vict c 72, s 72).254
In light of these developments, the courts reasserted their lack of jurisdiction to
protect customary rights but in doing so shifted away from the idea that the interests were
incapable of recognition in the common law. Rather they acknowledged the idea that the
Treaty recognized certain rights but asserted that the requisite statutory implementation had
not incorporated them. Reacting to Nireaha Tamaki the Court of Appeal in Hohepa Wi Neera
v. Bishop of Wellington addressed the issue of native customary title.255 Clearly concerned
about issues of clear title within the colony, Chief Justice Stout seized on the fact that the
Privy Council affirmed the ruling in Wi Parata.
The important point in that decision bearing on this case seems to me to be that it
declares that Wi Parata v The Bishop of Wellington was rightly decided though it
disapproves of certain dicta in the judgment. It affirms that the Supreme Court
has no jurisdiction to annul the grant for matters not appearing on its face, and
that the issue of a Crown grant implies a declaration by the Crown that the Native
Title has been extinguished.256
The Court concluded that the Privy Council did not overturn the rule that the court had no
jurisdiction over questions of native title and that a Crown grant ―is conclusive evidence that
any Native rights then existing in the land had been ceded to the Crown….‖257 However, the
Court departed from Wi Parata in the sense that it recognized native customary title existed
until it was extinguished by Crown action.
Section 77(2) of the Fisheries Act 1908 which stated ―nothing in this Part of this Act
[Part I sea fisheries] shall affect any existing Maori fishing rights‖ presented a similar
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problem in that it appeared to be a ―savings‖ clause rather than an ―enacting‖ clause.258 As
the Privy Council had noted previously, statutory references to Maori rights had to mean
something. As such, the contention that no rights existed that could be recognized could not
be argued -- to avoid being superfluous the clause had to ―save‖ something. In Waikpapakura
v. Hempton the Crown argued instead that the statute conferred no fishing rights, not because
the rights did not exist, as suggested in Wi Parata, but because the clause was ―declaratory‖ - it was simply recognition of the fishing rights Maori may have had prior to the assumption
of sovereignty and the regulation of the fisheries.
Approaching the section from this perspective led the Waipapakura Court to adopt a
―statute-based‖ approach. Thus, it was not that customary rights did not exist or were not
reserved by the Treaty; rather s. 77(2) did not afford the requisite statutory recognition to
Maori fishing rights.259 This rule was consistent with the deferential status of courts accepted
by Prendergast and was generally in congruence with New Zealand‘s developing Austinian
constitutionalism. Thus legislation relating to transformation of Maori communal tenure, such
as the Native Lands Act 1865 as well as other legislation dealing with Maori land was
necessarily understood to be a partial statutory implementation of the Treaty. As Justice
Turner stated In Re the Bed of the Wanganui River:
Upon the signing of the Treaty of Waitangi, the title to all land in New Zealand
passed by agreement of the Maoris to the Crown; but there remained an
obligation upon the Crown to recognise and guarantee the full exclusive and
undisturbed possession of all customary lands to those entitled by Maori custom.
This obligation, however, was akin to a treaty obligation, and was not a right
enforceable at the suit of any private persons as a matter of municipal law by
virtue of the Treaty of Waitangi itself. The process of recognition and guarantee
was carried into effect by a succession of Maori Land Acts.260
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The process was restrictive and transformative in that the applicant‘s broad nebulous and
often communist possessory and use interests (from the colonial law perspective) were
winnowed down to accord with English legal estates. The legislation awarded and protected
Crown title to all land the Maori had possessed in 1840 as well as allowed for the recognition
of heretofore non-recognizable customary incidents of title. That these ―other incidents‖ of
title and uses ceased to exist upon issuance of title did not offend either the Treaty or the
common law because they were not in any event capable of recognition without
transformation. The award of the ―whole legal fee‖ or for ―all practical intents and purposes,
private property‖ to the applicant was a superior legal estate to customary title. The
subsequent merger of customary uses with common law uses was therefore part of the
exclusive and undisturbed possession guaranteed in the Treaty.261
Adopted by the Privy Council in Hoani Te Heuheu Tukino v. Aotea District Maori
Board the statute-based approach was the basis for the continued refusal of the courts to
enforce Article Two of the Treaty despite the numerous implicit references to the Treaty in
regulation and statute. Except where the dispute involved factual issues regarding the
conversion of native title to through the Land Court, the courts continued to use the statutebased approach as precedent for denying legal efficacy to statutory references to the Treaty,
as well as references to use rights either impliedly or directly referenced in the Treaty, such
as the right to fish in a customary manner.
Aboriginal rights jurisprudence returned with Te Weehi which established the
distinction between customary rights to use a territory when the underlying customary
ownership has been transformed into Crown title. As customary use rights had previously
been deemed to be extinguished or merged into common use rights, the distinction articulated
by Justice Williamson had potentially far reaching implications. First, aboriginal customary
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rights are cognizable within the domestic state system. They are analogous to state law but
have their own force and define their own content. Second, it understood that rights to land
and possessory interests were more disaggregated than previously accepted. This ―bundle of
rights‖ approach to use rights and possessory interests could potentially reconcile assertions
of public power and Maori interest in various uses and over areas such as the foreshore.262
Third, given that use rights and possession of land is disaggregated, the doctrine suggests that
different uses may not have been extinguished even though native title or other possessory
interests or rights may have been. Fourth, the approach allows for the possibility that various
groups enjoyed different uses over the same parcel of land, providing the opportunity for uses
to be recognized where aboriginal title cannot be established. Fifth once established, the
courts necessarily need to assert their jurisdiction to determine whether the requisite intent or
action by the state had extinguished a particular use and judicially protect those unextinguished rights.
Te Weehi and subsequent decisions such as Te Runanganui o Te Ika Whenua Inc
Society v. Attorney-General have been understood by legal scholars and the courts as the reestablishment of the common law doctrine of aboriginal rights.263 They are potentially a step
away from orthodox Austinian constitutional theory toward an ―indigenization‖ of New
Zealand constitutionalism.264 Nevertheless as attractive this interpretation may be it appears
that the recrudescence of common law aboriginal doctrine is better explained as being a
partial incorporation of the Treaty law standards from other jurisdictions into a ―new‖
aboriginal rights doctrine. Indeed, the ―doctrine of aboriginal rights‖ as understood by New
Zealand courts, particularly as it relates to the determination of extinguishing events along
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with comments by President Cooke regarding compensation for the extinguishment
seemingly incorporates Treaty law standards into the doctrine of common law aboriginal
rights sub silento.265
For example, the Court of Appeal in Ngati Apa sets a relatively high standard for
extinguishing customary title. ―While the content of customary property differed in other
colonies‖ Chief Justice Elias writes:
[T]he principle of respect for property rights until they were lawfully
extinguished was of general application. In New Zealand, as is explained below,
land was not available for disposition by Crown grant until Maori property was
extinguished. In the North American colonies land occupied or used by Indians
was treated as vacant lands available for Crown grant.266
While ―[p]roperty rights may be abrogated or redefined through lawful exercise of the
sovereign power‖267 customary title can only be extinguished by the ―crystal clear intention‖
of Parliament which ―would need to be demonstrated by express words or at least by
necessary implication.‖268 Customary title moreover is presumed to exist and the burden of
proving extinguishment lies with the Crown. Paradoxically, this approach is in a way
consistent with the overruled Ninety-Mile Beach decision where that Court observed that that
Maori may not be deprived of their customary title ―by a side wind.‖269
The Ngati Apa Court observed that this extinguishment standard is shared across
those British colonies which were occupied by aboriginal peoples prior to the assertion of
sovereignty and in the United States. However, a closer look at the analogous law suggests
that the high standard is not a common law standard at all but a treaty law standard based on
the entrenched constitutional status of treaties in the United States or aboriginal rights in
Canada. As the American 7th Circuit Court of Appeals noted in Lac Courte Oreilles Band of
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Lake Superior Chippewa Indians v. Voigt:
The primary relevance of the distinction between aboriginal rights of use and
treaty-recognized usufructuary rights…lies in the degree of explicitness required
to abrogate such rights.270
The United States Supreme Court in United States v. Dion stated this standard: ―Congress can
abrogate an Indian treaty right by expressing that intention clearly and plainly.‖271 In contrast
to treaty-preserved rights, the extinguishment of aboriginal title may be accomplished either
directly or by various Congressional actions implying an intention to extinguish aboriginal
title. The United States Congress can ―extinguish aboriginal title at any time and by any
means‖ and extinguishment may be explicit or implicit but must involve in some sense an
exercise of governmental authority adverse to the tribal right of occupancy.272 Similarly in
Canada prior to 1982 the federal government could extinguish aboriginal title by implication.
Canadian law presumed extinguishment by operation of law where a statute or regulation
expresses an intention to exercise a complete dominion over the territory and activities of a
band.273 After 1982 the clear and express standard and the presumption against
extinguishment found in American treaty jurisprudence was adopted by Canadian courts to
protect the new constitutional status of aboriginal rights under ss. 25 and 35 of the
Constitution Act, 1982.274
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IV.

Conclusion

All Maori usufructuary rights to hunt, fish and gather in a manner different from the rest of
the population are the result of Maori obtaining recognition of various special uses in statute.
There are limited judicially-created aboriginal rights or Treaty rights. Nevertheless, there are
certain fundamental principles which have informed Maori usufructuary rights as set forth in
the various statutes and regulations. First, Maori are recognized as having pre-existing
propriety rights subject to the Crown‘s right of extinguishment. Extinguishment must be clear
and plain and cannot be implied. Second, continuous regulation by the Crown can extinguish
rights. Third, the rights do not extend to exotic species. Fourth, mahinga kai are considered
taonga under Article Two of the Treaty. Fifth, the Crown has the right and obligation to
preserve indigenous species for Maori under Article One of the Treaty. Sixth, the Crown‘s
rights and obligations to preserve indigenous species is restrained but not blocked by Article
Two of the Treaty and the Crown must make a good faith effort to ensure that Article Two
rights to toanga are capable of being exercised, if only in a limited way. Seventh, The
Crown‘s ability to absolutely protect species supersedes any Article Two taonga rights. 275
The rights secured by Maori in legislation, particularly in the area of traditional and
commercial fisheries, are not insignificant. Paradoxically when compared to the United States
and Canada, the rights are both more secure -- because they are often enacted in legislation -and less secure -- because Parliament has historically been willing to legislate them away or
limit the jurisdiction of the courts to adjudicate Maori claims when Maori interests have
collided with other national interests. Like the other states, Maori hunting, fishing, and
gathering rights remain subject to complete extinguishment by the legislature. As evidenced
by the hasty passage of the Foreshore and Seabed Act 2004 this undeniable legal power is
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seemingly less constrained by constitutional and institutional factors. Moreover, the
continuing controversy over the status of the Treaty of Waitangi regarding the nature
(constitutional, legal, or political) and content of Treaty obligations creates a palpable sense
that policies which either secure traditional use rights or use culturally sensitive
implementation strategies are vulnerable to short term political machinations or shifts in
public opinion.
The institutional and historical constraints reinforce the ongoing jurisprudential and
constitutional controversy within which usufructuary hunting, fishing and gathering rights are
contested in the constitutional and political milieu. The legal justifications for these rights
continue to be perched uneasily between Treaty of Waitangi jurisprudence and the common
law doctrine of aboriginal rights. Treaty jurisprudence, which has arisen due to the political
salience accorded the Treaty among Maori and in the polity more generally, continues to be
informed by Wi Parata and the Privy Council‘s 1941 decision Hoani Te Heuheu Tukino v.
Aotea District Maori Board. In Wi Parata the Court characterized the cession of sovereignty
found in Article On as a ―simply nullity‖ and held that the rights and guarantees set forth in
the Article Two were legally unenforceable absent statutory recognition under the ―Act of
State doctrine.‖ The Privy Council in Te Hoani Tukino disagreed with the Wi Parata Court
about the contractual capacity of the Maori chiefs but agreed that Treaty rights were
unenforceable in domestic law absent statutory recognition.276 In spite of these earlier
decisions, courts in the past few decades have found that the Treaty forms an interpretive
backdrop when construing legislation that implicates interests encompassed by the treaty
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terms and principles.277
Aboriginal rights jurisprudence, which originated in Symonds starts from the premise
that Maori law and custom continued after the assertion or transfer of sovereignty to Great
Britain and that Maori property rights were not inconsistent with radical title in the Crown.278
To the extent that common law rights have not been replaced by legislation they survive. In
Wi Parata, Chief Justice Prendergast‘s positivist mischaracterization of Maori law and
society incorporated British constitutional norms but excluded Maori law and property rights
because he held New Zealand to be a ―settled‖ colony under British imperial constitutional
law.279As a ―settled‖ colony, aboriginal law and rights were deemed to be either non-existent
or superseded immediately upon the first settler setting foot in the ―empty‖ territory. While
the Privy Council noted in 1903 that ―it is rather late in the day‖ to argue that ―there is no
customary law of the Maoris of which the Courts of Law can take cognizance‖ New Zealand
courts did not reapply the aboriginal rights doctrine until it resurfaced in the 1986 Te Weehi
case.280 Since Te Weehi the courts have been (at the rhetorical level at least) more willing to
recognize and protect un-extinguished aboriginal rights in specific circumstances.281
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However, as New Zealand law has presumed that Maori use rights are co-extensive and
parasitic upon Maori customary land title, which has for the most part been extinguished, the
scope of the rights available under common law aboriginal title may be limited.
The fact that the Courts have had minimal input into the ongoing articulation of Maori
aboriginal rights suggests an underlying consensus which has historically underlain the
articulation of Maori rights (either at common law or as a Treaty claim) in New Zealand‘s
pragmatic constitutional and political system. In one sense, this is the result of the attitude the
courts took towards the settlement process during the nineteenth century. In another sense, it
is because the underlying political and constitutional conflicts in New Zealand never set forth
a dispute whose legal resolution would have enabled a non-Maori group to benefit from a
Maori claim to land or rangatiranga. At various times early missionaries, the New Zealand
Company, the Colonial Office, anti-war campaigners such as former Attorney General
Swainson, Missionary Octavius Hadfield and the Governor articulated policies and
envisioned legal rights for Maori tribes. But the logic of imperial and national control
essentially eliminated the possibility of legally efficacious Maori rights or the creation of
separate Maori districts (where Maori law and custom were to prevail) under s. 71 of the
1852 Constitution in the drive toward a positivist unitary national polity.282 In consequence or
as part of this process, the courts and the political establishment continued to deny standing
and enforceable legal rights where a Maori claim was based on the very idea of aboriginality

Supreme Court of Canada has had occasion recently to consider the content of customary property interests in
that country. It has recognised that, according to the custom on which such rights are based, they may extend
from usufructuary rights to exclusive ownership with incidents equivalent to those recognised by fee simple
title[footnotes omitted].‖ Ngati Apa, supra note 10at para. 31
282
In 1884 When King Tawhiao presented the petition to the Colonial Secretary in London for the establishment
of native districts under the Constitution Act 1852 the response from the colonial government by Premier and
Attorney General Sir Robert Stout indicated that colonial government‘s unwillingness to proclaim districts was
based on the Imperial Parliament‘s intention that ―the section should be only used for a short time and under the
then special circumstances of the colony.‖ He pointed out that Maori would be entitled to form local
communities under various local government acts and that the operation of the Native Land Acts eliminated the
need for special areas. N.Z., Waitangi Tribunal: The Kaipara Report (Wai 674) (Wellington: Legislation Direct,
2006) at 350-2.

377

and pre-existing sovereignty; judicial resolution of these claims, either based on the treaty or
common law with its attendant consequence for their status of aboriginal claims never
occurred.283 Rather to the extent that Maori rights embodied in the Treaty or in the common
law were a legal constraint upon the colonial government, settlers sought to circumvent them
generally ascribing to the idea that they were in some sense a vestige of imperial control and
an impediment to the formation of the national state.284 From this perspective the Native
Land Court is not only a method of transforming Maori tenures and freeing the land market
but a method of eliminating any vestiges of Maori customary title to consolidate the land
tenures and land regulation in a new national state.
Similarly the courts have had little to do with the idea that the Treaty limits or
conditions the sovereign authority of the Parliament and these limitations are not to be
equated with the conventional or constitutional limitations posited by Westminster
constitutional theory. From this perspective, Treaty jurisprudence presumes that the Treaty‘s
endorsement of rangatiratanga is a guarantee to Maori of sovereignty and/or governmental
authority and autonomy in some sense analogous to Crown sovereignty; the New Zealand
state is the product of a political bargain that necessarily guaranteed the continued existence
of tribal authority and customary rights. 285
Instead the Court‘s have underpinned the legal justification for legislative supremacy.
Yet such constitutional heights for the legislature is not a ―natural‖ result of legislative
development within the colonial state but the unfolding of a relatively deep constitutional
consensus about the necessity of a strong unitary national state -- despite alternative models
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that might be fashioned from imperial Britain, other colonies, Maori or the provinces. This is
not to say that the Maori presence and the rights claimed under the Treaty of Waitangi or
―preserved‖ under the doctrine of aboriginal title had no effect on the constitutional
development; they arguably reinforced the centralizing tendencies implicit in the Westminster
system. The Maori presence and settler/Pakeha resistance to Article Two led to a strong
emphasis on Article One and Article Three which provided the basis for an evolving liberal
constitutionalism unencumbered by the legacies of collective rights and inherent inequalities.
So strong is this underlying sentiment that in Sealords (which has been considered a high
point of Maori Treaty and common law jurisprudence) the Court of Appeal held that the
Deed of Settlement based on an earlier agreement with Maori representatives was nonbinding because it was in fact not an ―agreement‖ at all --- but is instead a discretionary
undertaking by the Crown.286For the Sealords Court the issue of whether the Deed of
Settlement was binding, whether Maori representatives had authority or whether there was
significant support or opposition to the proposal among Maori was, in the final analysis
immaterial -- the Crown could proceed with legislation implementing the deed in any event.
Parliamentary sovereignty precludes the imposition of judicial remedies where Parliament
chooses to act.
Yet the story can never be so simple. It appears from the discussion of usufructuary
rights and the case law on customary title that significant aspects of what is today considered
―common law aboriginal title‖ in New Zealand are in fact treaty law jurisprudence borrowed
from Canada and the United States. Included in this ―treaty law‖ is the rule that Maori
customary rights must be explicitly extinguished and that Maori possessory interests extend
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beyond the dry land and to fisheries. In this sense, the issues of the extent of jurisdiction of
the Native/Maori Land Court and the Maori interest in marine and fish water fisheries is a
discussion concerning the implementation of the Treaty. Perhaps these departures from
traditional common law priority and the totalizing incorporation of customary interests in
state law are the result of the changing human rights discourse which has occurred in New
Zealand since the 1960s. Whether the voluminous legislative recognition of Maori rights will
force the courts to re-visit the issue of whether the Treaty has been at least partially
implemented, and whether this partial implementation is sufficient for the incorporation of
the Treaty as a whole into the legal system is best left for another day.
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Chapter Six Conclusion
In the 19th century it became generally accepted by the English settlers and the Americans
that their continued economic and political progress was antithetical to the continued
presence of indigenous political and economic forms. The totalizing logic of colonialism and
imperialism worked to undermine the laws and policies more solicitous of indigenous rights
which had been recognized in the early phase of settlement. As Weaver puts it:
Law and culture – embracing appropriation of sovereignty, the exercise of
governmental pre-emption, a weighing of military costs, a model of civilization
that put European agriculture at its pinnacle, and the ideals of material
improvement – fashioned a cognitive framework for acquisition.1
Within this totalizing framework, informed by increasingly racialist views and unitary ideas
of national sovereignty, indigenous peoples were presented the option of either assimilation
or extinction. Aboriginal legal orders and indigenous collective existence, which posited
alternative sources for legitimacy and justification for governmental authority, were
unacceptable; the national liberal state, whether deriving authority and sovereignty directly
from the people or from sub-national units of government that in turn owed their sovereign
nature to popular consent, would control all aspects of internal and external sovereignty.
Yet contrary to the totalizing logic of imperialism and colonialism this ―framework
for acquisition‖ did not completely submerge those laws and policies that recognized
indigenous possessory and use interests across the territory they used. Legally efficacious
indigenous possessory interests to hunt, fish and gather in a manner not accorded other
citizens have survived in all the nations under consideration in this thesis.
It is apparent that why and how these rights exist and are articulated in the states
today have in large part been determined by constitutional conflicts over the nature and
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meaning of the constitutional polity among the settlers where these conflicts required the
courts to vindicate or entrench indigenous juridical existence and possessory interests in the
course of deciding a dispute. In Canada and the United States aboriginal rights were
advocated by one level of government against another in the attempt to extend or preserve
their perceived constitutional prerogatives and jurisdictional competence. As both levels of
governments grounded their existence and actions in a conscious act of nation-building -- a
process intimately intertwined with larger issues of territory, self-government, community,
diversity and sovereignty -- the tribes‘ pre-existing occupation of North America and the
unique legal and constitutional arrangements which arose from their presence were
necessarily entangled within the new constitutional and political disputes of the developing
state. In the United States, the United States Supreme Court construed the prior occupancy
and possession of territory and the federal policy of treating with tribes as juridical equals as
underlining the federal claim of pre-eminent sovereignty within the American federal system.
In Canada, the Privy Council in St. Catherine’s Milling, as part of its general jurisprudence
which re-interpreted the centralizing thrust of the Constitution Act, 1867 in favour of more
provincial authority, refused to recognize aboriginal possessory interests as legally
efficacious -- a position argued by the federal government. Subsequently the Canadian courts
ignored or narrowly construed aboriginal common law rights and refused to enforce treaties
absent statutory implementation. Treaties and aboriginal rights only became judicially
protected due to the constitutional innovations which resulted from constitutional battles
between Quebec and the federal government in the 1970s and 1980s.
In contrast New Zealand did not have these types of constitutional and institutional
conflicts. The settlers and imperial officials generally agreed on the underlying liberal
philosophy and the allocation of authority or separation of powers set forth in the
Constitution Act 1852 based on British constitutional forms. The constitutional and
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institutional disputes which did arise did not implicate tikanga Maori, or treaty or common
law rights whose vindication by the courts would have served non-Maori interests. As such
aboriginal rights in general, and hunting, fishing and gathering rights in particular, derive
from statute. There are few examples of judicial recognition and protection of aboriginal
common law rights or any rights guaranteed under the Treaty of Waitangi. Nevertheless, it is
apparent that New Zealand courts have not been able to completely embrace the logic of
colonialism and parliamentary sovereignty. Values ―internal‖ to the law, which are in many
ways antithetical to the colonial impetus behind much of the law and policy relating to Maori,
have enabled Maori to preserve some of their customary possessory interests and use rights,
if only because of legislative responses to judicial decisions.
The idea that hunting, fishing and gathering rights are affected by larger constitutional
issues provides an insight into legal process as well as providing alternative explanations for
the manner in which courts have addressed these issues and how the doctrine of aboriginal
rights/title developed. First, the continued persistence of these rights in court decisions and
rhetoric suggests that values internal to the law, such as the relational and normative
component of the rule of law and judicial decision-making and the use of doctrinal paradigms
to organize and justify judicial decisions is an important public component of legal decisionmaking. This is at odds with those analyses which posit that law is so imbricated with the
institutional prerogatives of the national state and the socio-economic dominance of the
settlers that it can never be ―neutral‖ in any sense. 2 Yet it is clear that the surviving elements
of hunting, fishing and gathering rights in legal doctrine suggest that the law was not simply
another device used by the British, Americans and settlers to impose their authority and
control upon indigenous groups. As the law is relational it was also a medium by which and

2

See for example Susan F. Hirsch and Mindie Lazarus-Black, ―Introduction Performance and Paradox:
Exploring Law‘s Role in Hegemony and Resistance,‖ in Susan F. Hirsch and Mindie Lazarus-Black, eds.,
Contested States Law, Hegemony and Resistance (New York: Routledge, Inc., 1994) 1.
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through which various state institutions and peoples interact with each other and the state
interacts with groups and individuals. While law does impose control and structure
relationships, it also provides a mechanism whereby certain groups can resist the imposition
of the very authority the law seeks to buttress, or paradoxically increase the very state
authority they sought to oppose. From this perspective the law and legal doctrine are both
sources of conflict and a mechanism to manage conflict in the society at large. In order to
facilitate this Janus-like relationship law and the legal system are in this sense ―autonomous,‖
and Simpson‘s ―good and compelling‖ reasons which he argues are needed to justify judicial
decisions are necessary to mitigate the connection between social and political imperatives
and legal effectuation.
Second, due to the tension between the idea that indigenous peoples have various
―group rights‖ and/or juridical equality with the national state and its underlying liberal ethos,
usufructuary rights have for the most part been restricted to ―traditional‖ activities. As the
courts have used this ―traditionalist‖ approach to define the existence, content and scope of
the rights as well as reconcile them with the rights of other citizens, the potential for an
expansive construction of indigenous use rights and the concomitant expansive use of judicial
power is curtailed. Yet, the approach mistakenly assumes tradition and traditional activities
were static or homogenous, ignores the idea of agency or the bargaining aspect in the treaty
process, and assumes that regardless of the historical period and the cultural, commercial, and
subsistence practices of the tribe, indigenous peoples had no desire to amass wealth because
to do so would be ―untraditional.‖ This culturally proscribed limitation on the harvest applies
to subsistence activities and extends to those few instances where there has been a judicial
recognition of commercial rights, either as a ―traditional activity‖ or as a modern
manifestation/evolution of a traditional activity.
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Third, the idea that there was a general doctrine of common law aboriginal rights
which was legally efficacious without the institutional conflicts discussed above as Slattery,
McHugh and Brookfield argue is questionable in light of the paucity of case law prior to the
20th century.3 Rather than a coherent set of principles and rules to be enforced by the courts,
there was a vague notion that indigenous people had various claims, indeed ―rights‖ to the
territory they occupied and used, and that the government had an inchoate obligation to
prevent the wholesale dispossession of these peoples by individual settlers. These claims and
obligations were not ―legal‖ despite being incorporated into the imperial policy, nor did they
bind the Crown or national authorities. Common law rights solicitous to indigenous peoples
and treaty rights bargained between indigenous peoples and imperial or colonial authorities
were only incorporated into the state legal system, i.e. became judicially recognized and the
rule of decision, where their legal vindication also advanced some other non-aboriginal,
usually governmental, interest. Because constitutional and governmental structures varied
and because judicial self-understandings of how settlement was to proceed and how the
national polity was to exist differed, each state thus exhibits different permutations on the
more general common law doctrine of aboriginal rights as it exists today.
Finally, it suggests that constitutional innovation, not simply incremental judicial
decision-making within the confines of a legal doctrine, will be necessary if the nations wish
to fully address some of the historic grievances of indigenous people. The centralizing and
totalizing claims of the unitary euro-centric state authority have not sat comfortably with
alternative pluralistic notions of law and authority advocated by indigenous groups. It is
particularly salient in hunting, fishing and gathering disputes because for indigenous groups

3

See e.g. Brian Slattery, ―Understanding Aboriginal Rights,‖ (1987) 66 Canadian Bar Review 727.
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these issues are often about asserting their ―sovereignty rights at the ‗grass roots‘ level.‖4
This tension is evident even in some of the more celebrated cases within the jurisprudence.
Integrating indigenous entities and individuals within the polity profoundly implicates the
foundational myths and the skeleton of principles which structure the polity, leading to issues
which are, in many ways, non-justiciable. For indigenous groups to obtain full recognition of
their ―sovereignty rights‖ it will be necessary for the larger polity to revaluate how rights in
general are understood and enforced by the judiciary within the polity; how alternative levels
of government and sources of law interact with one another; and how the separation of
powers and sovereignty are conceived of within the legal and political system -- issues which
are best left for a public debate and conciliation.

4

Anthony G. Gulig and Sidney L. Harring, ―Symposium ‗An Indian Cannot Get a Morsel of Pork…‘ A
Retrospective on Crow Dog, Lone Wolf, Blackbird, Tribal Sovereignty, Indian Land, and Writing Indian Legal
History,‖ (2002) 38 Tulsa L. Rev. 87 at 102.
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GLOSSARY
hapu
hui
iwi
kai
kaitiaki, kaitiakitanga
karakia
kawanatanga
Mahinga kai
mana
mana taonga
mana tupuna
matauranga Maori
mauri
pakeha
rahui
rangatiratanga
raupatu
rohe
take
tangihanga
tapu
taonga
tikanga
tino rangatiratanga
tupuna (tipuna)
utu
wairua
waka
whakapapa

tribe or sub-tribe
meeting(s)
people, tribe(s)
food
guardian or trustee, guardianship or trusteeship
invocations
governance
place(s) where traditional foods were gathered
customary authority
authority from treasured artefacts
ancestral authority
maori cultural knowledge
life principle
Non-Maori New Zealanders
prohibitions(s) imposed over the taking of
resources
chieftainship, customary authority, sovereignty
conquest, confiscation
region, tribal district
issue, claim
funeral rituals
under spiritual restriction, sacred
tangible and intangible treasure
customary rights and duties
unqualified chieftainship, paramount authority
ancestor
maintaining balance
spiritual balance
canoe(s)
genealogy, to layer

Source: Michael Belgrave, Merata Kawwharu & David Williams, Waitangi Revisited:
Perspectives on the Treaty of Waitangi (South Melbourne, Vic.: Oxford University Press,
2005) 394-6.
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