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Abstract  

The End of Life Choice Act 2019 (EOLCA) may be considered a challenge to the supreme status of the 

sanctity of human life.1 By the EOLCA, Parliament has acknowledged, and the people have concurred, that 

assisted dying is permissible if: (i) a competent person requests it, (ii) that they have a terminal illness likely 

to end their life within six-months, and (iii) they experience unbearable suffering that cannot be relieved in a 

manner they consider tolerable.2 Consequently, persons suffering unbearably from a grievous and 

irremediable psychiatric illness cannot access assisted dying to end their suffering. The exclusion occurs, not 

just by application of the eligibility criteria but, is also Parliament's express intention.3 The author argues that 

the EOLCA unlawfully discriminates against people with psychiatric illnesses in contravention of the New 

Zealand Bill of Rights Act 1990. The author posits that if the primary justification for assisted dying is to 

relieve suffering, then there is no justification for Parliament to exclude people with unbearable suffering 

from a psychiatric illness. The author achieves this position by rebutting core assumptions about psychiatric 

illnesses that constitute a cultural narrative of suffering. Consequently, the author demonstrates that there are 

no legal or ethical reasons to exclude people with unbearable suffering from a psychiatric illness from assisted 

dying in New Zealand.

 
1 

Airedale NHS Trust v Bland [1993] AC 789 (HL), at [826] [Bland Case] per Hoffman LJ.  
2 End of Life Choice Act 2019, s 5(1). 
3 

Section 5(2)(a).  
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Introduction  

On 7 November 2021, the End of Life Choice Act 2019 (EOLCA) will commence following the 

binding referendum required to affirm that it could. In total, 65.1% of electors, the author among 

them, supported the EOLCA coming into force.4 Consequently, after three legislative attempts to 

permit assisted dying,5 and an unsuccessful challenge of its prohibited status in the High Court,6 

soon assisted dying will be lawful in New Zealand.  

This thesis is concerned with the scope of assisted dying. Specifically, that the EOLCA does not 

allow people with a grievous and irremediable psychiatric illness to access it; however, before 

introducing why that is a problem, two contextual matters must first be clarified: what is assisted 

dying under the EOLCA, and who can receive it. 

A: Assisted dying? 

Assisted dying under the EOLCA covers two distinct procedures by the following definition:7 

assisted dying, in relation to a person, means— 

(a) the administration by an attending medical practitioner or an attending nurse 

practitioner of medication to the person to relieve the person’s suffering by hastening death; 

or 

(b) the self-administration by the person of medication to relieve their suffering by 

hastening death 

When read in combination with the other prerequisites of the EOLCA,8 the first limb of the 

definition constitutes active voluntary euthanasia (AVE) and the second physician-assisted suicide 

(PAS).  

 
4 End of Life Choice Act 2019, s2(1). See “2020 End of Life Choice Referendum Declaration of Official Results” (6 

November 2020) New Zealand Gazette, 2020-au5132. 
5 Paul Bellamy and Alex MacBean Assisted Dying: New Zealand  (Parliamentary Library Research Paper, 2018/06, 

27 February 2017), at 1. 
6 Seales v Attorney-General [2015] NZHC 1239, [2015] 3 NZLR 556. [Seales]. 
7 End of Life Choice Act 2019, s4 defines each of “assisted dying” and “medication”, the latter being a lethal dose 

when provided in assisted dying. 
8 Sections 5 and 6. 
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AVE is euthanasia that is administered to a person voluntarily.9 It has been described as ‘a mode 

of dying rather than killing’10 which is appropriate as the direct transaction of euthanasia is an easy 

death.11 The translation is derived from the ancient Greek words “eu” (good) and “thanasia” 

(death).12 However, an easy death is only the desired outcome; the reasons it is sought are mercy, 

compassion, or beneficence, as highlighted in the modern definitions of euthanasia.13 Importantly, 

AVE is distinct from other forms of euthanasia not covered by the EOLCA or considered in this 

thesis, namely: non-voluntary active euthanasia,14 passive euthanasia,15 and involuntary active 

euthanasia.16 Because AVE would constitute culpable homicide in New Zealand, the EOLCA 

provides specific immunity from prosecution to a medical or nurse practitioner who performs it in 

accordance with that Act.17 

PAS, the second limb of assisted dying, is assisted suicide where the person providing assistance 

is a medical or nurse practitioner.18 PAS occurs when a medical or nurse practitioner provides the 

necessary means, information, or both to enable a person to perform suicide while aware that that 

patient may commit suicide.19 While there has been law reform in New Zealand to abolish suicide 

and attempted suicide as crimes, Parliament has retained the prohibition on aiding and abetting a 

 
9 

The Crimes Act 1961, s 63 expressly provides that no person in New Zealand can consent to their own death, and 

anyone who is a party to their death does not escape criminal liability. However, the End of Life Choice Act 2019, 

s37(5) would grant criminal immunity provided the death has occurred in compliance with that Act.  
10 Paul Carrick, H Tristram Engelhardt Jr and Stuart F Spicker (eds) Medical Ethics in Antiquity Philosophical 

Perspectives on Abortion and Euthanasia (Reidel Publishing Company, USA, 1985) at 130. 
11 

At 127.  
12 

Emily Jackson and John Keown Debating Euthanasia (Hart Publishing, Portland, 2012) at 1. 
13 

Bryan A Garner (ed) Black’s Law Dictionary (11th ed) at 696 “[Euthanasia is] the practice or an instance of causing 

or hastening the death of a person who suffers from an incurable or terminal disease or condition, especially a painful 

one, for reasons of mercy”.  
14 

Occurs if a person did not consent to another ending their life because they cannot or are considered incapable of 

consenting. See PJ Downey “Euthanasia: Life Death and the Law” [1995] NZLJ 88 at 90.  
15 

Occurs through the omission or removal of life-prolonging or life-sustaining treatment for which such omission or 

removal is likely to hasten a person's death. See Gwen Sayers “Non-Voluntary Passive Euthanasia: The Social 

Consequences of Euphemisms” (2007) 14 EJHL 221 at 221. See also Pieter Admiral “Active Voluntary Euthanasia” 

in A.B Downing and Barbara Smoker (eds) Voluntary Euthanasia: Experts Debate the Right to Die (Peter Owen 

Publishers, Great Britain, 1986) at 190.  
16 Occurs where a person is capable of consenting but has not, or has either expressed a will to live, or has objected to 

the action. See Janet Anderson-Bidois “Voluntary Euthanasia: A Legal Perspective” (Master of Laws, thesis, 

University of Auckland, 1998) at 7.  
17 

End of Life Choice Act 2019, s37(5). 
18 

Section 20 governs the administration of assisted dying. It makes clear that the assistance can be from both a medical 

or nurse practitioner, those terms being defined in section 4 of the Act. 
19 

Garner, above n 13 at 1662. 
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suicide.20 Accordingly, the EOLCA does not abolish assisted suicide. Instead, a medical or nurse 

practitioner who provides PAS benefits from the same immunity afforded to a medical or nurse 

practitioner who provides AVE under the EOLCA.21  

There is significant debate on whether assisted dying is ethical and whether the EOLCA should be 

law. Much of that debate turns on the limits of autonomy and the interpretation of compassion, 

mercy, and beneficence. The debate takes the form of a tension between the sanctity of human life 

and the individual determination of life quality. Many of the 39,159 written submissions to the 

Justice Select Committee grappled with that tension.22 The EOLCA sides with the latter. This is 

illustrated in the definition of assisted dying above, as the objective in each limb of that definition 

is to ‘relieve suffering by hastening death’. The tension is clearly demonstrated by the juxtaposition 

of the submissions on the EOLCA and the referendum result. The Committee observed that 90% 

of the 36,700 written submissions with an identifiable view were opposed to assisted dying,23 

siding with the sanctity of human life. By contrast, the strong support for assisted dying in the 

referendum suggests that quality of life is more important to New Zealanders.  The debate may be 

ongoing but for New Zealand and this thesis it is assumed that assisted dying is ethical if provided 

to eligible persons under the EOLCA; but who is eligible? 

There are three core eligibility criteria to be considered an “eligible person” and be permitted to 

access assisted dying under the EOLCA.24 A person must:25  

1) competently request assisted dying; 

2) suffer from a terminal illness that is likely to end their life within six-months; and  

3) experience unbearable suffering that cannot be relieved in a manner they consider tolerable.  

 
20 

The Criminal Code Act 1893, s192 listed aiding, abetting, counselling or procuring suicide as an offence punishable 

by life imprisonment. These offences have been carried through revisions of the criminal statute into the Crimes Act 

1961, s179 which imposes a punishment of up to 14 years’ imprisonment. Note that it is a separate offence punishable 

with up to three years’ imprisonment to counsel, incite or procure that another commit suicide even if that other does 

not actually carry it out. 
21 End of Life Choice Act 2019, s37(5). 
22 End of Life Choice Bill (269-2) (select committee report) at 9. 
23 

At 10. 
24 

End of Life Choice Act 2019, s5(1). 
25 Sections 5(1)(c), (e) and (f). 
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These align with the stated purpose of the EOLCA, being to give eligible persons the option of 

lawfully requesting medical assistance to end their lives.26 In addition to the above, other 

substantive and procedural criteria must be satisfied before assisted dying can be administered.  

Significantly, the EOLCA specifies three points of exclusion that expressly prevent a person from 

being eligible. One of those points of exclusion is if a person seeks assisted dying “by reason only 

that the person is suffering from any form of mental disorder or mental illness.”27 The combined 

effect of the terminally ill criterion and express exclusion is that people who have unbearable 

suffering from a psychiatric illness cannot be relieved of their suffering by assisted dying.  

New Zealand’s approach to limit assisted dying to people who are suffering at the end of life is 

consistent with law reform in Australia,28 the United States of America,29 and Canada. In 

particular, the reform in Canada was necessary following the unanimous decision of the Supreme 

Court of Canada (SCC) in Carter No 3.30 The federal law change came in 2017,31 a year after 

Québec Province permitted terminally ill Québecers access to assisted dying.32 However, the 

Netherlands,33 Belgium,34 and Switzerland,35 allow assisted dying to people who have unbearable 

suffering but are not terminally ill. Critically, the Canadian Federal legislature is in the final stages 

of authorising an amendment to its assisted dying laws to also allow non-terminal persons access 

to assisted dying.36 Reform was triggered by the September 2019 Québec Superior Court case of 

 
26 Section 3. 
27 Section 5(2)(a), Note under subparagraphs (b) and (c) respectively, a person is also disqualified from being eligible 

if they seek assisted dying solely because of a disability or because of advanced age.  
28 Voluntary Assisted Dying Act 2017 (VIC), and Voluntary Assisted Dying Act 2019 (WA). 
29 For example: Dying for the Terminally Ill Act 2019 (New Jersey), Maine Death with Dignity Act 2019, Our Care 

Our Choice Act 2019 (Hawaii), the D.C. Death with Dignity Act 2017 (District of Columbia), the End of Life Options 

Act 2016 (California), End of Life Options Act 2016 (Colorado), Patient Choice at the End of Life Act 2013 

(Vermont), Washington State Death with Dignity Act 2008, and the Oregon Death with Dignity Act 1997. 
30 Carter v Attorney General 2015 SCC 5, [2015] 1 SCR 331 [Carter No 3]  
31 An Act to amend the Criminal Code and to make related amendments to other Acts (medical assistance in dying) 

RS C 2017 c-46, s241.1. 
32  An Act Respecting end-of-life care S Q 2014 c 2, s26. 
33 Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2002. 
34 Belgium Law on Euthanasia 2002. See also Maurice Adams and Herman Nys “Comparative Reflections on the 

Belgium Euthanasia Act 2002” (2003) 11 Medical Law Review 353, at 353. 
35 Article 115 of the Swiss Penal Code of 1942. Note that in Switzerland AVE is illegal (Article 114). For a helpful 

overview of the Swiss approach to PAS see Georg Bosshard “Switzerland” in John Griffiths, Heleen Weyers and 

Maurice Adams Euthanasia and Law in Europe (Hart Publishing, Portland, 2008) 463, at 468. 
36 Bill C-7, An Act to amend the Criminal Code (medical assistance in dying). See also Joan Bryden “Government 

agrees mentally ill should have access to assisted dying - in 2 years” (23 February 2021) The Canadian Press, 

https://www.cbc.ca/news/politics/maid-bill-senate-amendments-1.5924163  

https://www.cbc.ca/news/politics/maid-bill-senate-amendments-1.5924163
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Truchon.37 The practical significance of Truchon to the EOLCA is that it explains why it is 

discriminatory to exclude people with unbearable suffering from non-terminal illnesses from 

assisted dying.   

B: The problem – a narrow view of suffering. 

Despite the precise drafting in the EOLCA of its purpose and who is eligible for assisted dying, 

the implied intention of that Act is to provide a lawful process to relieve a person of their 

unbearable suffering when that person is facing imminent death.38 Behind the eligibility criteria 

must rest fundamental principles that operate to justify assisted dying that displace the sanctity of 

human life, which would otherwise prevent it. The author suggests those principles are respect for 

autonomy and the virtues of mercy, compassion, and beneficence, which allow the quality of life 

to prevail over the sanctity of it.  

Currently, only unbearable suffering from a terminal illness likely to end a person's life within six-

months, justifies the sanctity of human life yielding to the quality of life. However, the fundamental 

principles above go beyond imminent death situations and are context specific. For example, what 

if a person had a psychiatric illness that:  

1) caused them constant mental pain or crippling anxiety, which they experience as 

unbearable; and  

2) was treatment-resistant, that is that no available therapeutics resolved its effects in a 

manner tolerable to that person.  

In that situation, assisted dying is unavailable. Instinctively that may feel right and applying the 

EOLCA it certainly is. Nevertheless, if one applies the fundamental principles mutatis mutandis, 

the instinctive response becomes less certain. The reasons for the instinctive response might be 

because people with psychiatric illnesses are considered vulnerable; that their experience is only 

temporary; their experience is bearable; that they are incompetent to seek assisted dying; or a 

 
37 Truchon v Procureur général du Canada, [2019] QJ No 7750 (QCCS). [Truchon].  
38 

The intention is implied because the express purpose of the EOLCA as set out in section 3 is to provide a lawful 

process for terminally ill eligible persons to lawfully access medical assistance to end their lives and to provide a 

lawful process for doing so. By operation of the definition of assisted dying and the eligibility criterion of unbearable 

suffering, the implied intention is established.  
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combination of each. To the author, all of the above influence the instinctive response, which 

Hewitt has called a cultural narrative of suffering.39 It is clear that this cultural narrative shaped 

the EOLCA but is it fiction, or does the cultural narrative provide sound reasons to confine what 

it means to suffer unbearably to terminally ill people?  

This thesis critically examines whether, and if so in what circumstances, assisted dying should be 

available in New Zealand to persons with a psychiatric illness that causes unbearable suffering 

which cannot be relieved by treatment tolerable to them. For ease of reference the above is referred 

to as psychiatric assisted dying, or P-AD. The author hypothesises that, if relief of unbearable 

suffering through assisted dying is the intention of the EOLCA, then it is irrelevant that the 

suffering is from a psychiatric illness that cannot be relieved in a manner satisfactory to the person. 

In that situation, the sufferer is in the same position as an eligible person under the EOLCA but is 

denied assisted dying to relieve their suffering. Accordingly, the EOLCA discriminates against 

persons with psychiatric illnesses in contravention of the New Zealand Bill of Rights Act 1990 

(BORA). 40  

A declaration of incompatibility issued by the Human Rights Review Tribunal that the EOLCA 

discriminates against people with a psychiatric illness would not permit P-AD or affect the 

EOLCA.41 A declaration merely obliges the Minister of Justice to report the declaration to 

Parliament and to present advice on how the government proposes to respond.42 The response may 

be to do nothing. Accordingly, a declaration of incompatibility would be toothless. Similarly, a 

declaration of inconsistency issued by the High Court that the EOLCA unlawfully discriminated 

in contravention of BORA would be equally toothless.43 New Zealand’s constitutional 

arrangements mean that only Parliament can change the EOLCA; no rights-consistent 

interpretation could be given to the EOLCA that would accommodate P-AD.44 Thus, the author 

 
39 Jeanette Hewitt “Why are people with mental illness excluded from the rational suicide debate?” (2013) 36 Int J 

Law Psychiatry 358, at 360.  
40 Section 19(1). See also Human Rights Act 1993, s 21(1)(h)(iii). 
41 Human Rights Act 1993, s92J(2). The possible ground for the discrimination argument under the HRA-93 is that 

by not allowing people with psychiatric illnesses to access assisted dying, the legislative branch, through the EOLCA, 

is denying access to a service (s44(1)) on a prohibited ground of discrimination. Note that a declaration requires the 

unanimous agreement of the tribunal per s92J(3). 
42 Sections 92K (1) and (2). 
43 Attorney-General v Taylor [2018] NZSC 104, [2019] 1 NZLR 213 at [121] per Elias CJ. See also Attorney-General 

v Taylor [2017] NZCA 215, [2017] 3 NZLR 24 at [109].  
44 New Zealand Bill of Rights Act 1990, s6. See Quilter v Attorney-General [1998] 1 NZLR 523 at 527 and 529 (CA) 

[Quilter].  
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puts the case directly to Parliament. The intended outcome is to show Parliament that: (i) 

discrimination cannot be justified without adopting the cultural narrative of suffering; (ii) the 

narrative is erroneous, forcing some people to choose between enduring suffering, undergoing 

unacceptable treatment or performing amateur suicide; and (iii) the ethical and policy justifications 

for assisted dying apply equally to P-AD. Consequently, the status quo is unacceptable.  

The structure of the analysis is that Part I establishes the framework of the discrimination argument 

in clear positive law terms. In the proceeding BORA analysis, applying Truchon, the author 

explains how Parliament relied on the cultural narrative when it excluded P-AD, and that it would 

do so again when explaining why the differential treatment is permissible. Specifically, based on 

the EOLCA, Parliament would argue that:  

1) Terminally ill people are facing imminent death so there is minimal harm to the sanctity of 

human life by allowing assisted dying for them.  

2) To allow P-AD would be incompatible with suicide prevention and unjustifiably devalue 

the sanctity of human life. 

Beneath the above and the cultural narrative that they represent are rebuttable assumptions about 

psychiatric illnesses. The author’s retorts of those assumptions are respectively within Parts II to 

IV. Accordingly, the analysis shifts from a strict BORA critique to a review of the sociological 

underpinnings of how broader society and Parliament view people with a psychiatric illness 

through the cultural narrative of suffering.  

Part II establishes that psychiatric illnesses can be described as grievous and irremediable medical 

conditions (to adopt the Canadian phraseology). Some people with a psychiatric illness, who meet 

those elements, are in the same position as a person with a terminal illness - from the perspective 

of medicine’s ability to provide an acceptable quality of life. Part III explains that medicine’s 

fidelity to the Cartesian separation of mind and body, coupled with the way people communicate, 

together account for why society and Parliament have difficulty understanding suffering from a 

psychiatric illness. Importantly, it explains that a psychiatric illness can cause a person to suffer 

intolerably, resulting in motivation to seek P-AD.  
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Part IV addresses competence; in particular, demonstrates that a person with a psychiatric illness 

could make an informed decision about P-AD applying the competence test in the EOLCA. It 

draws an analogy with the right of people with psychiatric illnesses to refuse life-saving medical 

treatment and suggests there is an implied presumption of competence that the cultural narrative 

does not displace. It then explains why P-AD can be a rational decision, when rationality is not 

conflated with reasonableness. Consequently, Parts II to IV demonstrate to Parliament why the 

cultural narrative is erroneous and forces a cruel choice upon some people. 

Each of the assumptions relates to the broader policy and ethical arguments surrounding P-AD. 

With the cultural narrative rebutted, Part V explains that the core ethical and policy arguments 

justifying assisted dying for terminally ill people apply equally to P-AD. Specifically, the author 

suggests that a combination of respecting autonomy and observing the principle of beneficence are 

the ethical foundation of the EOLCA, and logically do not exclude P-AD. The author then 

distinguishes suicide from P-AD to refute the suggestion that P-AD is incompatible with suicide 

prevention by explaining there is no risk of suicide contagion and the practical limits of hope. The 

author discredits the empirical slippery slope (that P-AD will result in homicide) as there is no 

evidence to support it. Finally, the author explains why the logical slippery slope, the argument 

that as a matter of consistency, allowing P-AD means people with disabilities and existential 

suffering ought to be permitted to access assisted dying, is not a concern. In reality, consistency is 

what this thesis asks of Parliament and is why the author says the EOLCA discriminates.
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Part I: Discrimination Against Psychiatric Illnesses. 

It bears repeating that neither Carter [No 3] nor the federal legislation excludes people with 

a psychiatric condition from requesting and being granted medical assistance in dying like 

any other Canadian who meets the legislative requirements. These people are, therefore, 

eligible, regardless of their official diagnosis.45 

Obiter dicta of Justice Baudouin in Truchon.  

This Part makes the case that the EOLCA unlawfully discriminates against people with psychiatric 

illnesses, a specific prohibited ground of discrimination (BORA section 19).46 It begins by defining 

and contextualising the term psychiatric illness. Next it explains the EOLCA’s interconnected 

history Canadian law reform, introducing the significant Truchon decision. Following which, the 

author assesses the EOLCA’s limitation on BORA section 19, explaining why it trespasses on that 

guaranteed right. It introduces the specific assumptions within the cultural narrative, and why they 

cannot be relied upon in a free and democratic society (BORA section 5).47  

1.1: Psychiatric illness? 

The EOLCA does not use the term psychiatric illness. Instead, section 5(2)(a) which excludes P-

AD references mental illness and mental disorder. There is no definition of either term in the 

EOLCA. Since the Mental Health (Compulsory Assessment and Treatment) Act 1992 (MHA-92), 

legislative drafting has tended to use mental disorder, not mental illness. Nevertheless, the “or” in 

the EOLCA suggests that mental illness and mental disorder are distinct. Is there a relevant 

difference between mental illness, mental disorder and psychiatric illness? 

The statute books have used various terms to capture events that constitute a person being mentally 

ill, but each defined term merely alludes to a general definition of mental illness yet never offers 

 
45 Truchon above n 37, at [421]. 
46 New Zealand Bill of Rights Act, s19(1) See also Human Rights Act 1993, s21(1)(h)(iii). 
47 New Zealand Bill of Rights Act 1990, s5. 
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one.48 The reason for the lack of a definition is likely because there is none, as Lord Lawton 

articulated: 49 

The words [mental illness] are ordinary words of the English language. They have no 

particular medical significance. They have no particular legal significance. How should a 

Court construe them? The answer in my judgment is… that ordinary words of the English 

language should be construed in the way that ordinary, sensible people would construe 

them. 

Applying the codified version of his Lordship’s test, the plain and ordinary meaning of mental 

illness is a disease or sickness affecting the mind.50 What, then, is the definition of a mental 

disorder? 

The MHA-92 defines when a person has a mental disorder.51 However, the definition is merely a 

convenient legal term.52 Furthermore, the convenience of the term goes beyond legislation. Mental 

disorder is used as the catch-term, not definition or diagnosis, in the two primary classification 

systems in psychiatry: The World Health Organization’s International Statistical Classification of 

Diseases and Related Health Problems (ICD10), and the American Psychiatric Association’s 

Diagnostic and Statistical Manual of Mental Disorders (DSM-5).53  

The Human Rights Act 1993 (HRA-93) does not define psychiatric illness and would appear to be 

just another convenient legal term intended to take on its plain and ordinary meaning. Thus, 

psychiatric illness is a synonym for mental disorder and mental illness. Because there is no 

universal or clinically significant definition of mental illness, mental disorder, or psychiatric 

illness, a general definition that holistically captures these terms is required. James Durham 

provides one such definition: “A medical disorder whose manifestations are primarily signs or 

symptoms of a psychological (behavioural) nature, or if physical, can be understood only using 

 
48 John Edwards “Legal Consequences of Mental Illness” [2008] NZLJ 428 at 431. Some examples: “mental 

impairment” (Electoral Act 1993, s3(1)), and “unsound mind” (Partnerships Act 1908, s38(a)).  
49 W v L (mental health patient) [1973] 3 All ER 884 (QB), at 719, as cited in Christopher Ruthe “Volition - the rotten 

apple?” (1997) 2 BFLJ 129 at 130. 
50 Interpretation Act 1999, s5(1). 
51 Mental Health (Compulsory Assessment and Treatment) Act 1992, s 2. 
52 Re H [1996] NZFLR 998 (FC), at [1001]. 
53 Council of Canadian Academies, 2018. The State of Knowledge on Medical Assistance in Dying Where a Mental 

Disorder Is the Sole Underlying Medical Condition. Ottawa (ON): The Expert Panel Working Group on MAID Where 

a Mental Disorder Is the Sole Underlying Medical Condition, at 6. [CCOA Report]. 
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psychological concepts”.54 In this thesis, a reference to mental illness, mental disorder, or 

psychiatric illness is to Durham’s definition. What does that definition look like in the real world? 

It is important to remember that P-AD concerns people, not philosophical abstractions. To 

reinforce this, the author introduces Adam and Emily, whose authentic experiences of unbearable 

suffering from psychiatric illnesses will be referred to at different points in this thesis. Adam lived 

in Canada and was, before his suicide in April 2016, twenty-seven. He had been diagnosed with a 

number of psychiatric illnesses, but his primary diagnosis was Somatic Symptom Disorder (SSD). 

SSD is a psychiatric illness, which has been shown to significantly impact the quality of life of 

patients, increasing in its effect as the number of somatic symptoms and the disproportionate 

thoughts, feelings and behaviours accumulate.55 Adam described his SSD and his desire for an 

assisted death as follows:56 

If I am sitting here silently, although I would be mind numbingly bored, my pain would 

probably be at the lowest level, if not at one of the lowest levels that I am going to 

experience throughout that day. [However,] if I pulled out a book and started reading, 

within five minutes the pain in my head would be so aggressive, I would have to stop 

reading and go and do deep breaths somewhere.   

For some, Adam’s diagnosis of SSD gives credence to his experience because it accounts for his 

suffering. However, because SSD is a psychiatric illness, and the pain symptoms are physically 

unexplained, it generally becomes difficult for most people to comprehend his experience as real. 

Consequently, they will not understand Adam's desire for an assisted death. This is likely because 

the cultural narrative directs them that Adam’s experience is not authentic, exaggerated or only 

temporary. Adam could not access assisted dying in Canada at the time of his death and he 

committed suicide to end his suffering.  

In contrast to Adam, Emily, was the subject of a controversial film documenting her assisted 

dying.57 She was twenty-four when she was granted assisted dying and twenty-six when it was 

 
54 James Durham “The Gravely Inadequate Definition of a Mentally Ill Person” in the Mental Health Act (New South 

Wales) 1983”, (1988) 22 ANZJP, at 43. 
55 Joel Dismadle and others “Somatic Symptom Disorder: An Important Change in DSM” (2013) 75 J Psychosom Res 

223, at 227. 
56 BBC Stories “I Have a mental illness, let me die - BBC Stories” (video, 19 July 2017) viewed on YouTube 

www.youtube.com  
57 The Economist “24 and ready to die” (video, 10 November 2015) viewed on YouTube www.youtube.com   

http://www.youtube.com/
http://www.youtube.com/
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administered.58 Emily sought, and was granted, assisted dying because of unbearable suffering 

from treatment-resistant depression (TRD). She was diagnosed with depression at twelve, had 

undergone numerous therapies and tried a variety of medications in order to treat her depression. 

None had dramatically improved her condition.  She had unsuccessfully attempted suicide twice 

and actively self-harmed. Emily describes her experience over a number of video recordings:59 

I have had enough of all of this, it feels like nothing gets to me anymore, it's like I am dead 

inside. I don’t want to live a lie, and make things up. I've tried, I really tried, but I just can't, 

it just keeps feeling empty whatever I do and pointless. I can’t even look forward in time 

because I can’t picture myself anywhere in what kind of position, wherever with whoever, 

I don’t see it at all… It feels like there is a monster behind my ribcage, constantly trying to 

get out. Cutting [self-harm] makes you feel like you can calm it down and banging your 

head against the wall makes you think that you can beat it, but even slamming and hitting 

can’t stop it. And then to get up from a puddle of tears and carry on takes a lot of f[******] 

courage to do. That's the hardest part, picking yourself up every time, when you know five 

minutes later it will be back…. That’s what makes it unbearable. 

Emily could receive assisted dying because P-AD is lawful in Belgium, where she lived. Though 

Emily’s TRD drastically impacted her quality of life, and she felt the physical effects of her 

emotions, the source of her unbearable suffering, like Adam, was from a psychiatric illness not a 

terminal illness. Throughout this critique of the cultural narrative, reference is made to Adam and 

Emily to ground the discussion.  

1.2: Canada’s influence on New Zealand. 

Carter No 3 instigated federal law reform on assisted dying in Canada through the SCC’s 

declaration of inconsistency. The SCC made the declaration because the prohibitions on assisted 

dying unlawfully violated the applicants guaranteed right to life, liberty, and security afforded to 

them by the Canadian Charter.60 The SCC fundamentally rejected the “cruel choice” that was 

imposed on those living with intolerable suffering from an irremediable medical condition but 

 
58 When the date and time came for injection, Emily decided that she did not wish to receive the AVE at that time. 

She continued to live for another 2 years before requesting AVE again.  
59 At 2 minutes 30 seconds.  
60 Canadian Charter of Rights and Freedoms, pt 1 of the Constitution Act 1982, being Sch B to the Canada Act 1982 

(UK), cl 7. 
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could not be assisted to die to end their suffering. Accordingly, the SCC held that the prohibitions 

were:61 

Void insofar as they prohibit physician-assisted death for a competent adult person who 

(1) clearly consents to the termination of life; and (2) has a grievous and irremediable 

medical condition (including an illness, disease or disability) that causes enduring suffering 

that is intolerable to the individual in the circumstances of his or her condition. 

Carter No 3 sent ripples worldwide, spurring Lecretia Seales, a terminally ill lawyer in New 

Zealand, to act. She brought an (ultimately unsuccessful) action in the High Court for declaratory 

relief to lawfully receive an assisted death; 62 alternately for confirmation that New Zealand’s 

prohibitions on assisted dying unlawfully interfered with some of her BORA rights.63 Justice 

Collins declined to issue the declarations despite Lecretia’s tragic circumstances.64 The decision 

in Seales was rightly decided, and the reasons why it differs to Carter No 3 are not relevant. What 

is relevant, is that Lecretia brought the cruel choice to the public’s attention. Her actions 

encouraged Parliament to consider and ultimately enact, the EOLCA, following the path set by 

Canada’s legislatures in response to Carter No 3, discussed now.  

The SCC suspended its declaration to allow federal and provincial legislatures opportunity to 

accommodate assisted dying.65 At a federal level, an exemption to the Canadian Criminal Code 

was enacted (C-14).66 To benefit from the exemption, a person must have met all the eligibility 

criteria and followed the safeguard procedures in C-14. The core eligibility criteria are: that a 

person has a grievous and irremediable medical condition; freely requests assisted dying; and gives 

informed consent, after being informed of alternatives to relieve their suffering. 67 

 
61 Carter No 3 above n 30, at [1] to [4] and [127]. 
62 Seales above n 6, at [5] and [6].  
63 At [10]. 
64 At [12] and [13]. 
65 Carter v Canada (Attorney General) 2016 SCC 4, [2016] 1 SCR 13 at [7]. [Carter No 4]. The extension excluded 

Québec Province.  
66 Above n 31. 
67 Section 241.2. The safeguard procedures are procedural requirements. They require (among other items) two written 

opinions from independent medical or nurse practitioners confirming that the person meets all the eligibility criteria, 

and that before administration the person gives their express consent. C-14 imposes a default cooling off period of ten 

clear days but a shorter period is permitted in limited circumstances.  
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The eligibility requirements in Carter No 3 were clear, and by design, broad. The SCC made sure 

that the criteria went beyond people who were terminally ill.68 However, C-14 includes a definition 

of “grievous and irremediable medical condition” which significantly narrows Carter No 3. That 

definition is:69 

(2) A person has a grievous and irremediable medical condition only if they meet all of 

the following criteria: 

(a) they have a serious and incurable illness, disease or disability; 

(b) they are in an advanced state of irreversible decline in capability; 

(c) that illness, disease or disability or that state of decline causes them enduring 

physical or psychological suffering that is intolerable to them and that cannot be 

relieved under conditions that they consider acceptable; and 

(d) their natural death has become reasonably foreseeable, taking into account all 

of their medical circumstances, without a prognosis necessarily having been made 

as to the specific length of time that they have remaining.  

[Emphasis added] 

Requiring a naturally foreseeable death (NFD) means that the intolerable suffering of persons who 

are not on a trajectory towards death cannot access assisted dying to relieve their suffering. That 

outcome conflicts with Carter No 3, prompting the challenge of C-14 in Truchon, along with 

Québec province's Act Respecting End of Life Care (S-32).70  

S-32 permitted assisted dying for eligible Québecers. It received Royal Assent on 5 June 2014, 

seven months before the SCC’s declaration in Carter No 3. Accordingly, S-32 was not a response 

to Carter No 3.71 The eligibility criteria of S-32 was, in substance, the same as that under C-14. 

Nevertheless, prior to 11 March 2020, S-32 insisted (among other requirements) that a person who 

 
68 Carter No 3 above n 30, at [127]. 
69 An Act to amend the Criminal Code and to make related amendments to other Acts (medical assistance in dying) 

RS C 2017 c 46, s 242.1(2). 
70 An Act Respecting end-of-life care S Q 2014 c 2, s26. 
71 Truchon above n 37, at [120].  
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requested assisted dying be “at the end of life”.72 The criteria in C-14 and S-32 were considered 

necessary to protect vulnerable people, such as those with a psychiatric illness, from a premature 

death.73 However, as foreshadowed, Truchon made crucial findings on the constitutionality of 

some of the criteria and opened the possibility for P-AD in Canada.  

Truchon was brought before the Québec Superior Court by two disabled people (Mr Truchon and 

Ms Gladu). They were separately denied assisted dying because their deaths were not NFD (per 

C-14), and they were not at the end of life (per S-32).74 In other words, they were not terminally 

ill. Justice Baudouin found that the NFD requirement was incompatible with Carter No 3 and the 

Canadian Charter.75 Specifically, the provision was void as it violated the plaintiffs’ Canadian 

Charter Right 7 - life, liberty, and security;76 as well their right to equal treatment (Canadian 

Charter Right 15).77 She also found that the requirement “to be at the end of life” under S-32, 

violated Canadian Charter Right 15. Importantly, she held that the infringements were not in 

accordance with the principles of fundamental justice and were not justifiable in a free and 

democratic society. Consequently, the provisions were unconstitutional and of no effect; issuing 

declarations of invalidly and granting the plaintiffs individual constitutional exemptions to access 

assisted dying.78  

Truchon primarily focused on Canadian Charter Right 7. However, the analysis by Justice 

Baudouin provides an insightful backdrop around the NFD requirement. More importantly, it 

colours the subsequent consideration of Canadian Charter Right 15 – why requiring a terminal 

illness was discriminatory. The author relies on the principled reasoning in Truchon, extending it 

to those with unbearable suffering from a psychiatric illness but who are excluded by the eligibility 

criteria of the EOLCA. It is not necessary to explore the Court’s reasoning now, only to note its 

significance in returning to SCC’s intention that assisted dying not be confined to the suffering 

 
72 An Act Respecting end-of-life care S Q 2014 c 2, s26(3). Following the decision in Truchon, the requirement “to 

be at the end of life” lapsed. 
73 Truchon above n 37, at [143]. 
74 At [35] and [69]. 
75 At [501]. See at [503] “The applicants' burden of proving that their section 7 and 15 Charter rights have been 

infringed is not lesser simply because the impugned provisions are not in perfect harmony with Carter”. 
76 The Court held that the NFD criterion of C-14 violated both Canadian Charter Rights 7 and 15, but only found that 

S-32 violated Right 15, The Court did not think it necessary to analyse whether S-32’s requirement to be ‘at end of 

life’ also violated Right 7 (at [764]). However, given that the Court was comfortable stating that the S-32 requirement 

was stricter than NFD, it would not be difficult for a subsequent court to conclude that it did. 
77 At [765]. 
78 At [12], and [764] to [768]. 
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experienced from a terminal illness but the more general “grievous and irremediable medical 

condition”.  

The judicial balancing of core interests in Carter No 3, and the consequential criminal law reform 

of C-14, together had a significant role in shaping the EOLCA; David Seymour, the EOLCA’s 

sponsor made that clear.79 Canada’s influence is most evident in the Bar-1 version of the EOLCA. 

In that version, a person could be eligible for assisted dying if (amongst other criteria) they suffered 

from; (i) a terminal illness likely to end their life within six-months; or (ii) a grievous and 

irremediable medical condition. In both cases, the person had to consent to assisted dying and 

experience unbearable suffering that could not be relieved in a manner tolerable to them.80  

Despite its initial resemblance to Carter No 3, the legislative process did make several mechanical 

changes to the EOLCA. The most significant were the removal of the grievous and irremediable 

medical condition criterion and the addition of the express exclusion of persons with psychiatric 

illnesses. However, those alterations did not come from the Justice Select Committee. Instead, 

David Seymour put them to the House.81 Discussing this, he made it clear that “grievous and 

irremediable” was well defined by Canadian jurisprudence and that its removal was only to ensure 

that the EOLCA made it through Parliament, stating: 82  

I still think, and always will believe, that it is a good criterion for somebody to access 

assisted dying… I've heard from people on both sides of the House, to my left and my right, 

and I accept that this Parliament does not want to pass a bill with that criterion in it. It's 

with some regret, I have to say. 

The author agrees with Mr Seymour. Nevertheless, the enacted form of the EOLCA cannot escape 

its Canadian lineage and the breakthrough of Truchon. Ultimately, rather than use the SCC’s 

language then dramatically narrow its effect through a definition, as C-14 did, the EOLCA cuts to 

the chase: Parliament will only allow assisted dying to relieve unbearable suffering where the 

sufferer has a terminal illness likely to end their life within six-months. The fear for many in 

Parliament was the term “grievous and irremediable” was too broad to allow where death was the 

 
79 (26 June 2019) NZPD 739 12338. 
80 End of Life Choice Bill 2017 (269-1), cl 4. 
81 Supplementary Order Paper 2019 (259) End of Life Choice Bill 2017 (269-3) cl 2A, 4(1)(c), and 4(2) 
82 (31 July 2019) NZPD 739 12808. David Seymour responding to Nick Smith. 
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consequence.83 Brett Hudson’s speech discussing the changes highlights the concerns with the 

criterion; that it would be left to the Courts to determine its scope, and was depriving Parliament 

of the “absolute certainty” that those suffering from a psychiatric illness, disability, or the effects 

of age could not receive assisted dying.84 The result of Mr Seymour’s reluctant changes, and Mr 

Hudson’s fears, is that Parliament could not have been more clear on when unbearable suffering 

could be relieved by an assisted death. However, as the author will now explain, the consequence 

of clarity was cruelty and unjustified discrimination.   

1.3: The case for reform to broaden assisted dying. 

Before the author puts forward his argument, it is essential to briefly explain the principles of 

establishing an unlawful breach of BORA Section 19.  First, a person must show that the relevant 

“act done” was by one of the branches of government, or person performing public function, and 

infringes BORA.85 Prima facie if there is an infringement, one must explain how the infringement 

limits the right or freedom; if it does, then the onus would normally shift to justify the limitation. 

Specifically, the State must show that the limitation is compatible with BORA section 5, i.e., 

“prescribed by law and can be demonstrably justified in a free and democratic society”. 

The approach to BORA section 5 is to apply the Canadian Oakes test for breaches of the Canadian 

Charter, which has the same textual requirement.86 The New Zealand Supreme Court has affirmed 

that approach and accepted the restatement of the Oakes test by the SCC in R v Chaulk, reproduced 

below:87  

1) The objective of the impugned provision must be of sufficient importance to warrant 

overriding a constitutionally protected right or freedom; it must relate to concerns which 

are pressing and substantial in a free and democratic society before it can be characterized 

as sufficiently important. 

 
83 (13 December 2017) NZPD 726 1037. 
84 (31 July 2019) NZPD 739 12800. 
85 New Zealand Bill of Rights Act 1990, s3. See also Dr A S Butler and Dr P Butler Laws of New Zealand Limiting 

Rights in the New Zealand Bill of Rights Act 1990: Applying Reasonable Limits (online ed) at [55]. 
86 R v Oakes [1986] 1 SCR 103, at [68] to [71] (SCC) [Oakes]. 
87 R v Hansen [2007] NZSC 7, [2007] 3 NZLR 1 at [63] [Hansen]: Citing, R v Chaulk [1990] 3 SCR 1303 at 1335 

(SCC). 
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2) Assuming that a sufficiently important objective has been established, the means chosen to 

achieve the objective must pass a proportionality test; that is to say they must: 

a) be ‘rationally connected’ to the objective and not be arbitrary, unfair or based on 

irrational considerations; 

b) impair the right or freedom in question as ‘little as possible’; and 

c) be such that their effects on the limitation of rights and freedoms are proportional 

to the objective. 

In Hansen, Justice Tipping astutely observed that it must be presumed that Parliament turned its 

mind to whether the limitation of a BORA right is justified when legislating. As such, some 

deference is due to Parliament when interpreting BORA section 5. He opined that BORA section 

5 is as much an “instruction to Parliament as it is to the Courts”. Accordingly, part of the Court’s 

role must be to check that Parliament observed BORA section 5 “but with some inherent room for 

parliamentary appreciation”.88 Deference affirms Parliament’s role as the representative body 

whose majority decisions are the essence of democracy.  

Nevertheless, one must be wary of the tyranny of the majority, hence the licence in BORA section 

5 to assess whether or not a limitation is justifiable to answer the question “how far is the majority 

able to go in legislating to restrict the rights and freedoms of minorities?”.89 The author agrees, 

Parliamentary sovereignty is at the heart of our democratic and free society. When questioning the 

actions of the democratic body to limit a BORA right or freedom, one must give weight to the fact 

that the majority has agreed to it, but how much weight? Again, Justice Tipping provides 

authoritative guidance. In his view:90 

There is a spectrum which extends from matters which involve major political, social or 

economic decisions at one end to matters which have a substantial legal content at the other. 

The closer to the legal end of the spectrum, the greater the intensity of the Court’s review 

is likely to be.  

 
88 Hansen above n 87, at [105] and [106]. 
89 At [107]. 
90 At [116]. 
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Ultimately, a reviewing Court’s function is to consider Parliament’s assessment of the limitation, 

and the Court must be satisfied that Parliament appreciated the fact that the action taken does limit 

a BORA right or freedom. If the review has to “intensely” consider Parliament’s appreciation, then 

less weight will be given to the presumption that Parliament properly assessed the limitation.91 As 

noted, no rights-consistent interpretation could be given to the EOLCA to permit P-AD by any 

reviewing Court, and any declaration of inconsistency issued by it would not cleanse the EOLCA 

of any discriminatory effect. Accordingly, the author conducts the BORA section 5 assessment 

applying the judicial tests. The consequence is that it demonstrates that Parliament did not fully 

appreciate the extent the EOLCA would discriminate against people with a psychiatric illness.  

The foregoing are the broad principles dealing with an alleged breach of BORA, but in addition to 

those, the Courts have developed guidance where the allegation is a breach of BORA section 19 

i.e., the right to freedom from discrimination. Unlike other jurisdictions, New Zealand does not 

have volumes of cases addressing claims of discrimination. Instead, there is only a handful of 

decisions on how to approach the issue. The most comprehensive come from the Court of Appeal’s 

statements in each of: Quilter, Atkinson,92 and Ngaronoa.93 The Supreme Court has also 

considered the issue of discrimination but in the context of an employment claim brought under 

the HRA-93.94 

In Quilter, Justice Gault stated that in a regulated and diverse society differentiation is not always 

discrimination. He posed a preliminary question in the following statement:95 

It is necessary to distinguish between permissible differentiation and impermissible 

differentiation amounting to discrimination. This is a definitional question and is to be 

considered before any issue of the possible application of s 5 of the Bill of Rights Act arises. 

Discrimination generally is understood to involve differentiation by reference to a 

particular characteristic (classification) which characteristic does not justify the difference. 

Justification for differences frequently will be found in social policy resting on community 

values. [Emphasis added] 

 
91 At [124]. 
92 Ministry of Health v Atkinson [2012] NZCA 184, [2012] 3 NZLR 456 at [55] [Atkinson]. 
93 Ngaronoa v Attorney-General [2017] NZCA 351, [2017] 3 NZLR 643 at [106] [Ngaronoa]. 
94 Air New Zealand v McAlister [2009] NZSC 78, [2010] 1 NZLR 153. 
95 Quilter above n 44, at 527. 
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Justice Thomas in Quilter suggested that after determining the permissibility of the differentiation, 

the legal test was whether the distinction is based on the personal characteristics of the individual 

or group which has the effect of imposing burdens, obligations, or disadvantages on that individual 

or group which are not imposed on others.96 In essence, that test mirrors the two stage test that 

Justice Baudouin applied in Truchon.97 In Atkinson, the Court of Appeal reiterated and clarified 

Justice Thomas’ test:98 

1) Is there differentiation on a prohibited ground? 

2) Whether the person or group is being treated differently to another person or group 

in comparable circumstances? 

Ultimately, the Court of Appeal in Atkinson opined (and endorsed in Nagorno) that:99 

Differential treatment on a prohibited ground of a person or group in comparable 

circumstances will be discriminatory if, when viewed in context, it imposes a material 

disadvantage on a person or group differentiated against. 

Having clarified what is required to establish a breach of BORA section 19, the author now 

explains why the EOCLA satisfies the tests.  

(a): Rights infringement analysis.  

The offending act is by the legislature and occurred by the enactment of specific eligibility criteria 

for assisted dying that discriminate against persons with unbearable suffering from a psychiatric 

illness. The criteria discriminate by:100 

1) Requiring that a person have a terminal illness likely to end their life within six-months to 

be eligible for assisted dying. 

2) Automatically deeming persons with unbearable suffering from a psychiatric illness not   

eligible for assisted dying. 

 
96 At 532. 
97 Truchon above n 37, at [643]. 
98 Atkinson above m 92, at [55] and [60]. 
99 At [109] and [136]. See also Ngaronoa above n 93, at [118]. 
100 End of Life Choice Act 2019, ss5(1)(c) and 5(2)(a). 
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For ease of reference, 1) and 2) above are referred to as (the Offending Criteria). Accordingly, the 

first elements of the BORA infringement test are satisfied because the legislature limits a 

fundamental right. The right to freedom from discrimination is crucial to our society, as Justice 

Thomas stated in Quilter:101 

It is a truism to point out that in a free and democratic society every individual is important. 

Each individual is distinct and unique. Their personal characteristics are of infinite variety 

and diversity. Some characteristics may appear perplexing, and even peculiar, to the 

comfortable and advantaged. So long as human beings live and breathe their differences 

will persist. But there is an ever-present danger that these differences will result in 

discrimination unless full recognition of the importance of the individual is accommodated 

in the laws of the land. [Emphasis added] 

In Truchon a similar approach to the principles resting “behind the facade of similarities and 

differences” was applied to the question of discrimination by Canadian assisted dying laws. 102 The 

plain and real effect of the Offending Criteria is that it allows the EOLCA to draw two 

differentiations. Specifically, (i) a differentiation on the source of unbearable suffering; and, (ii) 

on the characteristic of having a psychiatric illness. Each differentiator is related because a 

person’s unbearable suffering is caused by their psychiatric illness, which by its nature does not 

place them on a trajectory close to death. Similar arguments were made by the plaintiffs in 

Truchon.103 However, are the differentiations permissible or impermissible, answering Justice 

Gault’s preliminary question?  

The broad assumption by Parliament would be that the Offending Criteria are permissible because 

narrowing assisted dying to people who are already dying presents less of a risk to the vulnerable 

(i.e., those with a psychiatric illness, the disabled and the elderly) and therefore to the sanctity of 

human life.104  

 
101 Quilter v AG, above n 44, at 527. 
102 Truchon above n 37, at [642]. See also Andrews v Law Society of British Columbia [1989] 1 SCR 143 at [171] 

(SCC). 
103 Truchon at [654]. 
104  (31 July 2019) NZPD 739 12784. Per Simon O’Connor “if we are to provide the right for some, we must always 

make sure that the most vulnerable are protected and that no mistakes are going to be made”. 
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In Truchon, Justice Baudouin found the idea that a person was vulnerable solely by being a 

member of a particular class of persons (collective vulnerability), was wrong. Instead, she thought 

vulnerability should be determined individually. The focus ought not to be on a person’s 

membership to a supposed vulnerable class, but on the individual’s capacity to understand and 

consent in a free and informed manner to an assisted death because of their suffering.105 This was 

because everyone could, at some point in their life, be considered vulnerable.106 Consequently, 

Justice Baudouin elevated the individual's autonomy to determine how to deal with their 

unbearable suffering above the collective value derived from the sanctity of life. Applying 

Truchon, differentiation on the basis of having a psychiatric illness assumes a priori that the person 

is vulnerable and is to be protected from a premature death.  

Parliament appears to have suffered the same misconception with its approach to psychiatric 

illnesses as the Canadian legislatures. This is evident by the deliberate narrowing of eligibility to 

include the Offending Criteria.107 What emerges from the legislative history of the EOLCA is that 

allowing assisted dying in the narrowed circumstance was intended to reduce the erosion of the 

sanctity of human life. On face value, the differentiations would appear permissible because 

Parliament does have a duty to protect the vulnerable and uphold the sanctity of human life. Thus, 

limiting assisted dying to persons already dying minimally erodes the sanctity of human life 

because the focus shifts from stopping death to how and when should death occur.108  

The key words are “how” and “when”. If there remained no legal avenue to be assisted to die, 

terminally ill people with unbearable suffering would be left to face the cruel choice. In New 

Zealand, that choice was brought to public attention following Seales. Parliament accepted that 

only it could change the law to prevent the cruel choice, following the prods from Justice Collins 

and the public.109 Ultimately, what got Parliament to permit assisted dying was the above 

perception of limited erosion to the sanctity of human life. As such, Parliament thought it 

permissible to differentiate through the Offending Criteria because the suffering from a psychiatric 

 
105 Truchon at [252]. 
106 At [249].  
107 Above n 84. 
108 

(31 July 2019) 739 NZPD (End of Life Choice Bill – In Committee Part 1, Hon. Louisa Wall). 
109 

Seales above n 6, at [13]. 
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illness did not outweigh the sanctity of human life. However, there is a fundamental flaw in the 

foregoing which makes the differentiations impermissible.  

Parliament cannot uphold the sanctity of human life as a reason why P-AD should remain excluded 

(directly and indirectly by the Offending Criteria) when the EOLCA yields to the principles 

supporting quality of human life by relieving the unbearable suffering of people who are terminal. 

What justifies assisted dying has nothing to do with “how” or “when” one dies. Instead, it is about 

how you relieve unbearable suffering. Consequently, there must be something about the suffering, 

or nature of a psychiatric illness, to distinguish them from the unbearable suffering from a terminal 

illness for the differentiation to be permissible. 

Parliament may suggest that there is a difference in the experience between the conditions. 

Fundamentally, the Offending Criteria represent a continuation of the scientific model of medicine 

that operates on the foundational separation of mind and body. The model is traced to René 

Descartes and is also known as Cartesian dualism.110 Cartesian dualism accepts as true that which 

is observable. Currently the EOLCA conforms to Cartesian dualism by allowing assisted dying 

only when there is observable pathology likely to end an eligible person’s life. In that narrow 

situation, if the person has unbearable suffering because of their pathophysiological condition, that 

experience is real and can justify the decision to seek assisted dying. This is an example of 

physicalism, because only physical suffering is real, as all suffering is physical.111  Within 

Cartesian dualism psychiatric illnesses would not be considered a legitimate reason to receive 

assisted dying because it affects the mind. Consequently, because the suffering experience from a 

psychiatric illness cannot be verified by an observable source, its authenticity, and the requestor’s 

competence, are in question. Under this explanation, Parliament would suggest the differentiations 

are permissible because suffering from a psychiatric illness is not real and therefore cannot 

outweigh the sanctity of human life. In Part III, the author rejects the relevance of Cartesian 

 
110 

Peg O’Connor “The Cartesian mind in the abused body Dissociation and the mind–body dualism” in Lisa 

Folkmarson Käll (ed) Dimensions of Pain: Humanities and Social Science Perspectives (Routledge, New York, 2013) 

72, at 73. 
111 

Hewitt above n 39, at 359. See also Daniel Stoljar, “Physicalism”, The Stanford Encyclopaedia of Philosophy 

(Winter 2017 Edition), Edward N. Zalta (ed.), URL = 

<https://plato.stanford.edu/archives/win2017/entries/physicalism/>. 
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dualism to the issue of suffering and the idea that it is lesser to the suffering at the end of life. For 

now, it is enough to say that it would be wrong for Parliament to rely on Cartesian dualism. 

The EOLCA addressed the cruel choice described in Carter No 3 and faced by some terminally ill 

people, by providing a lawful mechanism to be relieved of that suffering. If the Offending Criteria 

are maintained, some people with unbearable suffering from a psychiatric illness that cannot be 

relieved in a manner tolerable to them, will face a similar cruel choice but be denied assisted dying. 

Those people must choose between enduring their suffering (with no foreseeable end), continuing 

with treatment that is unacceptable to them, or ending their life. It is arguable that this a more 

severe version of the cruel choice because death is not imminent, the suffering from a psychiatric 

illness may last a lifetime. Justice Scalia made a similar observation in Washington v Glucksberg 

“the patient who has ten years of agony to look forward to has a more appealing case than the 

patient who is at the threshold of death”.112   

For completeness, it would be entirely inappropriate for Parliament, or any supporter of the status 

quo to suggest, as was argued in Truchon, that there is no impermissible differentiation because a 

person with unbearable suffering from a psychiatric illness could just commit suicide, or end their 

life by refusing nutrition and hydration.113 Justice Baudouin rightly described that reasoning as 

“repugnant”, and completely missing the point: 

What they [the plaintiffs] are truly seeking is for the law to recognize equally the suffering, 

dignity and, ultimately, the autonomy of people like themselves who have grievous and 

irremediable medical conditions, without hierarchy and regardless of whether or not death 

is imminent. 

Furthermore, just because there are alternative means to end the suffering does not make the law 

non-discriminatory.114 If Parliament maintains the Offending Criteria, it will be rejecting the cruel 

choice for some New Zealanders, while simultaneously imposing it on others under the 

misunderstanding that the differentiation between terminal cases and those with a psychiatric 

illness is permissible. For the reasons above, the differentiation is impermissible because people 

 
112 Oral argument of Washington v. Glucksberg 521 U.S. 702 (1997), at 26:23, as cited in Candice Player “Death with 

Dignity and Mental Disorder” (2018) 60 Ariz L Rev 115, at 117. 
113 Truchon above n 37, at [657] and [658]. 
114 

At [660] and [661]. See also Lavoie v Canada [2002] 1 SCR 769 at [5] (SCC). 
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with psychiatric illnesses are not all vulnerable, and their suffering can place them in the position 

of facing the cruel choice. However, does that constitute discrimination? 

The first question in the Atkinson test asks: is the differentiation on a prohibited ground? There is 

no question that the Offending Criteria satisfies this element. The prohibited grounds are imported 

into BORA section 19 from the HRA-93. One of the prohibited grounds is disability, which 

expressly includes “a psychiatric illness”.115 The requirement for a person to be terminally ill 

implicitly differentiates against people with a psychiatric illness because their condition does not 

place them on trajectory towards imminent death. The express exclusion of P-AD excludes people 

with psychiatric illnesses who seek assisted dying because they have a psychiatric illness. Clearly 

that differentiates on a prohibited ground.  

The second question from Atkinson asks; are persons with a psychiatric illness being treated 

differently to another group of people in comparable circumstances? Naturally, this leads to an 

inquiry into whether the Offending Criteria imposes “a material disadvantage” on people with 

psychiatric illnesses; as was proposed in Nagorno. The comparator group here are people with 

unbearable suffering from a terminal illness likely to end their life within six-months. The material 

disadvantage for people with unbearable suffering from a psychiatric illness, is they do not have 

the option of being relieved of their suffering through an assisted death. The flow on consequence, 

as noted, is that the Offending Criteria forces the cruel choice on those with a psychiatric illness 

but not those who are terminally ill.  

Parliament, and supporters of the status quo, may argue that the comparator group is people with 

non-terminal disabilities: Compared to that group, the Offending Criteria do not treat people with 

psychiatric illnesses any differently. In Truchon, the Attorney-General of Québec attempted to 

argue that there was no comparator group because the “at the end of life” criterion of S-32 was an 

“evolving” standard that would be assessed in each application for assisted dying in light of their 

specific diagnosis.116 Justice Baudouin rejected that argument. She found that the criterion drew a 

distinction on the type of illness and the suffering experienced, stating:117  

 
115 Human Rights Act 1993, s21(1)(h)(iii). 
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The Québec legislature provided people who are dying with the right to receive medical 

aid in dying primarily to relieve their suffering, not because they are dying… In the absence 

of suffering, medical aid in dying is not care. [Emphasis added]. 

Assisted dying is the final treatment to allow people to escape their unbearable suffering; it is not 

about giving them the option of death, for death’s sake, or because they have a right to die. Justice 

Baudouin opined that requiring a terminal illness fails to accommodate situations where a person 

is suffering unbearably from an illness that is untreatable but not life-threatening. Accordingly, 

requiring a terminal illness “obscures the issue of suffering”.118 She concluded that the Canadian 

assisted dying laws conferred an advantage on the terminally ill, affording them the option of 

lawfully receiving assisted dying to relieve their suffering but denied it to those who are also 

suffering but not at the end of life.119  

The analysis in Truchon applies to the Offending Criteria. The objective of the EOLCA is to 

provide eligible people a lawful process for being assisted to end their life to relieve their suffering. 

Currently, the EOLCA does exclude people with unbearable suffering from a non-terminal 

disability. Thus, on face value there is no “material disadvantage” to people with a psychiatric 

illness compared to that group. However, to the author non-terminal disabilities are not the 

comparator group, and it is a weak argument to suggest that they are. Psychiatric illnesses are 

within the same group they are supposedly being compared to because a psychiatric illness is a 

form of non-terminal disability. Even if, for argument’s sake, psychiatric illnesses were separated 

into a stand-alone group, the position is still dubious: People with non-terminal disabilities are also 

discriminated against by EOLCA eligibility criteria for the almost identical reasons that are 

suggested make it discriminate against psychiatric illnesses. Parliament cannot rely on 

discrimination against people with a non-terminal disability as a justification. In light of the 

purpose of the EOLCA, the correct comparator group, following Truchon, is people with 

unbearable suffering who can access assisted dying i.e., people with unbearable suffering who are 

terminal with only six-months to live. Truchon demonstrates why requirements such as the 

Offending Criteria do provide some people with unbearable suffering an advantage and conversely 
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others with a material disadvantage. For the foregoing reasons, the EOLCA discriminates against 

people with a psychiatric illness in contravention of BORA section 19.  

(b): BORA section 5 analysis. 

Whether the discrimination can be accepted by Parliament and society, turns on whether it is 

prescribed by law and demonstrably justifiable in a free and democratic society. Accordingly, 

Parliament ought to explain why, on the balance of probabilities, the interference with BORA 

section 19 satisfies BORA section 5. 120  

The first requirement is that the limitation be prescribed by law. The Offending Criteria form part 

of the EOLCA, a duly enacted and assented to statute. That requirement is accordingly satisfied. 

The next question asks; is the limitation demonstrably justified? As noted, the approach to this is 

to follow the SCC’s restated Oakes test. The first task is to identify the objective of the Offending 

Criteria that must be of sufficient importance to warrant interference with BORA section 19. Then, 

in light of that objective it must be demonstrated that the Offending Criteria; (i) is rationally 

connected to the objective; (ii) interferes with BORA section 19 as little as possible; and (iii) that 

excluding P-AD is proportional to the objective.  

The objective of the Offending Criteria is clear from Parliamentary debates and the thousands of 

submissions to the Justice Select Committee. In the departmental report from the Ministries of 

Justice and Health on the Bar-1 draft of the EOLCA (which included the grievous and irremediable 

optional criterion), the Ministries observed that the primary concern from the public was that 

grievous and irremediable was too vague.121 This reflected the desire of Mr Hudson and members 

of Parliament noted earlier, namely the expectation of no judicial interpretation and absolute 

clarity. The departmental report provides some helpful insight into the public’s feelings on the 

EOLCA, which no doubt influenced Parliament. In particular, it shows that the reason clarity was 

sought was because it was assumed that psychiatric illnesses were “temporary”,122 “not a 

legitimate reason to be assisted to die”,123 and affected decision making capability.124 Each of these 

 
120 

Oakes above n 86, at [67].  
121 Ministry of Justice and Ministry of Health “Departmental Report End of Life Choice Bill” at [166]. 
122 At [189]. 
123 At [190]. 
124 At [200]. 



 

~ 28 ~ 

 

fears was present in the majority of submissions against the EOLCA.125 Critically, they echo the 

reasons why Parliament thought it necessary to implement the Offending Criteria and why the 

differentiation was permissible i.e., psychiatric illnesses render a person vulnerable to assisted 

dying. As noted, this idea of Collective Vulnerability relies on the cultural narrative of suffering.  

In Truchon, the objective of the NFD criterion was almost identical to the Offending Criteria, to 

protect vulnerable people by preventing errors when assessing requests for assisted dying.126 As 

noted, Justice Baudouin rejected Collective Vulnerability because it ignored the individual 

suffering experience when faced with a grievous and irremediable medical condition. 

Nevertheless, it cannot be denied that the objective of protecting vulnerable people is of sufficient 

importance to prima facie warrant overriding BORA section 19 as it applies to psychiatric 

illnesses. Everyone benefits from Parliament taking a cautious approach to the vulnerable siding 

with the sanctity of human life. That is because we never know if it could be us on the sharp end 

of a freely administered lethal dose. However, the author also rejects Collective Vulnerability 

because he believes it is misinformed by the cultural narrative. 

Dissecting the cultural narrative reveals that it consists of assumptions about psychiatric illnesses 

and how they affect people. The assumptions are:  

1) Psychiatric illnesses are temporary. Because psychiatric medicine does not identify the 

pathophysiology of most psychiatric illnesses, it cannot be said that psychiatric illnesses 

are grievous and irremediable because there is no pathology to correct (the Treatment 

Assumption).  

2) The suffering experience from a psychiatric illness:  

a) is different from the suffering from a terminal illness because it is from the mind; 

and  

b) not real or is exaggerated because psychiatric illnesses do not have a 

pathophysiological source;  

 
125 End of Life Choice Bill (269-2) (select committee report) at 23. 
126  Truchon above n 37, at [556]. 



 

~ 29 ~ 

 

(the Suffering Assumption).   

3) Psychiatric illnesses render a person incapable of appreciating their options and consenting 

to assisted dying because the desire for death is itself a symptom of the psychiatric illness. 

Consequently, their illness would deprive the person of the mental capacity to make an 

informed competent decision incompetent, and that P-AD is not a rational response to the 

suffering from a psychiatric illness (the Competence Assumption).  

Each of the above is respectively rebutted in Parts II to IV. Nevertheless, at this stage what the 

author wishes to convey is that if Parliament posits that the discrimination by the Offending 

Criteria is justified because it protects vulnerable people from assisted dying, one or more of the 

above assumptions must be correct. As will be explained, it is not clear that any are. Furthermore, 

whether the assumptions are correct also has bearing on the other elements of the BORA section 

5 analysis. 

The Oakes Test is to determine if there is a rational connection between the Offending Criteria and 

the objective of protecting vulnerable people from assisted dying. The Offending Criteria 

individually constitute a prohibition on P-AD. As the objective of the Offending Criteria is to 

protect vulnerable people from assisted dying, and assuming that the cultural narrative is correct 

to treat persons with psychiatric illnesses as vulnerable, then there is a rational connection. In 

Truchon, Justice Baudouin determined that the NFD criterion was tantamount to a prohibition. She 

relied on Carter No 3 where the SCC found prohibition on assisted suicide to be a rational means 

of achieving an objective such as protecting the vulnerable.127 Accordingly, the Offending Criteria 

has a rational connection to its objective because no person with a psychiatric illness can receive 

P-AD. Nevertheless, is the prohibition status minimally impairing? 

The minimal impairment inquiry seeks to establish that exclusion of P-AD by the Offending 

Criteria “is the least drastic means of achieving the legislative objective” in light of its interference 

with BORA section 19.128 Fundamentally, if any of the assumptions about psychiatric illnesses are 

correct, it would be difficult to conceive of an action other than prohibition which could achieve 

the objective.  

 
127 

At [613] to [615]. See also Carter No 3 above n 30, at [100]. 
128 Carter No 3 above n 30, at [103]. 



 

~ 30 ~ 

 

The author suggests that the Offending Criteria are not minimally impairing because they allow 

the idea of Collective Vulnerability to override a person’s informed autonomous decision not to 

suffer from their psychiatric illness. However, the impetus of the assumptions also applies to 

decisions about lifesaving medical treatment. The statement of the SCC, endorsing the trial judge’s 

finding in Carter No 3 as to why concerns about vulnerability, competence and coercion do not 

support a prohibition on assisted dying, captures why the prohibition of P-AD through the 

Offending Criteria is not minimally impairing:129 

Vulnerability can be assessed on an individual basis, using the procedures that physicians 

apply in their assessment of informed consent and decisional capacity in the context of 

medical decision-making more generally. Concerns about decisional capacity and 

vulnerability arise in all end-of-life medical decision-making. Logically speaking, there is 

no reason to think that the injured, ill and disabled who have the option to refuse or to 

request withdrawal of lifesaving or life-sustaining treatment… are less vulnerable or less 

susceptible to biased decision-making than those who might seek more active assistance in 

dying. The risks that Canada describes are already part and parcel of our medical system. 

In Truchon, Justice Baudouin came to the same conclusion about the probation imposed by the 

NFD criterion. She accepted that medical practitioners could properly identify concerns of 

individual vulnerability.130 Furthermore, she made an astute observation “possible errors can also 

exist for a dying person and are, therefore, not exclusive to people whose death is not reasonably 

foreseeable”. 131 

The author agrees; there is no reason to think that had Parliament enacted the EOLCA’s Bar-1 

eligibility criteria, which included the “grievous and irremediable medical condition” criterion, 

that Parliament could not have achieved its objective while not being discriminatory. Accordingly, 

the author will proceed in the balance of this thesis on the basis that the EOLCA’s eligibility 

criteria for assisted dying restored the option of “grievous and irremediable medical condition” 

and removed the exclusion of P-AD. However, before proceeding on that basis, we must consider 

if the cost of limiting BORA section 19 by the Offending Criteria outweighs the beneficial effect 

 
129 At [115]. 
130 Truchon above n 37, at [689]. 
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of the law in terms of the public good.132 In other words, is the prohibition on P-AD by the 

Offending Criteria proportional to its objective of protecting vulnerable people?   

Whether the Offending Criteria has a prophylactic benefit that justifies limiting BORA section 19 

is ultimately a policy decision. Parliament, as the decider, needs to be satisfied that every person 

with unbearable suffering from their grievous and irremediable psychiatric illness is a vulnerable 

person. If they are not, then Parliament, through the Offending Criteria, requires every such person 

to accept their intolerable circumstances. For the author, it is cruel and unfair to insist that these 

people endure their suffering.  

In Truchon, Justice Baudouin found the NFD criterion deprived people of the ability to choose not 

to suffer through an assisted death.133 In effect, the NFD criterion required them to face the cruel 

choice. Canada argued that the public good outweighed the plaintiffs’ Canadian Charter rights 7 

and 15 because the NFD criterion:134  

1) Avoids devaluing the lives of people with disease and disability. 

2) Is consistent with suicide prevention. 

3) Is a backstop to prevent vulnerable people who may be coerced into seeking assisted dying 

or perceive themselves as a burden.  

In response, the plaintiffs’ position was simple: The benefits are insignificant compared to their 

real suffering. Justice Baudouin agreed. She found that the hypothetical benefits to society in 

limiting access could not overcome the plaintiffs’ present and authentic suffering. Justice 

Baudouin’s reasons are compelling and directly transferable to the plaintiffs’ discrimination claim. 

She found that the NFD criterion:135  

4) Deprives certain people from exercising their autonomy to make the choice to end their life 

to escape their suffering, when and how they choose. 
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5) Forces the cruel choice upon certain people which “denies them their right to a dignified 

and serene death”. 

6) “[F]orces these persons to continue a life that no longer has any meaning for them, in 

conditions they consider undignified and at the cost of intolerable suffering. In so requiring, 

the state sends them the message that the expression of their wishes and their devastating 

suffering are neither important nor considered”. 

Accordingly, although the NFD criterion of C-14 was well intended (protecting vulnerable people 

from a premature death), Justice Baudouin found it unlawfully breached Canadian Charter Right 

7 and was void. Because she had found the NFD criterion was void, she did not consider whether 

“at the end of life” criterion of S-32 also unlawfully breached that Canadian Charter Right 7. 

Furthermore, she applied her analysis on Canadian Charter Right 7 equally to the issue that both 

C-14 and S-32 denied the plaintiffs’ equal treatment as guaranteed by Canadian Charter Right 15. 

136   

Regarding Canadian Charter Right 15, Justice Baudouin found that the NFD and “at the end of 

life” criterions of C-14 and S-32 were not proportionate to their respective objectives of; protecting 

vulnerable people; and respecting the dignity and autonomy of persons at the end of life,137 because 

they failed to recognise the unbearable suffering experienced by some people, not at the end of 

life. In doing so, those criterions did not treat such people equally. That was because the criterions 

denied non-terminal people assisted dying to relieve them of their suffering.138 Thus, C-14 and S-

32 also unlawfully breached Canadian Carter Right 15.  

On face value, the same conclusion is reached regarding the EOLCA. The Offending Criteria deny 

people with unbearable suffering from a grievous and irremediable psychiatric illness the 

opportunity to be relieved of their suffering through an assisted death. The Offending Criteria 

disproportionately interfere with the sufferer’s autonomy; forces upon them the cruel choice; and 

affirms the discriminatory assumptions of the cultural narrative. The author does not wish to 

castigate Parliament for being cautious, it is noble not to devalue members of the community who 
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suffer with a psychiatric illness. However, the Offending Criteria are not proportionate to the 

objective of protecting vulnerable people because not every person with a psychiatric illness is 

vulnerable, and it cannot be an acceptable position that it is okay that those who are not, must 

continue to suffer or take matters into their own hands.  

The declarations of invalidity issued by Justice Baudouin were initially stayed until 11 March 

2020.139 Interestingly, there was no appeal by Canada or Québec. Instead, on 24 February 2020, 

the Canadian Federal government tabled an amendment bill (C-7) that proposed to (among other 

amendments):140  

1) Allow assisted dying where death is not NFD.  

2) Require 90 clear days between from the start of a request for assisted dying (in the case 

where death is not NFD) and administration of assisted dying. 

However, because of the Coronavirus pandemic, and the proroguing of parliament, C-7 was 

delayed. As at the date of this thesis, C-7 is yet to have its third reading in the Senate but is expected 

to pass in early 2021. As for S-32, the Québec legislature did not propose any amendments, rather 

it allowed the “at the end of life” criterion to fall away after 11 March 2020.  

The changes to Canadian law are some of the practical reasons why Truchon is significant, but the 

impact of the decision goes far beyond law reform in Canada. Specifically, Truchon represents a 

return to the broad principles determined in Carter No 3 which attributed higher weight to the 

autonomy of individuals to address their unbearable suffering, whatever the basis of that suffering, 

over paternalistic principles that value the sanctity of human life. Accordingly, Truchon 

authoritatively questioned and refuted the assumptions embodied in the cultural narrative of 

suffering that confined assisted dying to where death is imminent because of a terminal illness. 

Truchon is a persuasive authority that has cleared the way for a meaningful debate on those 

assumptions which influenced the EOLCA. The proceeding parts of this thesis now have that 

debate. 
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Part II: Treatment Assumption.  

The cost of protecting a minute proportion of cases determined to be irremediable who can, 

in fact, achieve lasting remission is an excessively high one, which seems prima facie 

difficult to defend.141 

The Treatment Assumption holds that because psychiatric medicine does not identify the 

pathophysiology of a psychiatric illnesses, it cannot be said that psychiatric illnesses are grievous 

and irremediable as there is no pathology that medicine can correct. If the Treatment Assumption 

is correct, then Parliament could argue that despite the EOLCA’s discriminatory treatment, the 

overall policy objective of protecting vulnerable people and the sanctity of human life is not 

displaced by limiting BORA section 19. However, if the Treatment Assumption is erroneous, as 

this Part discusses, it should not be relied upon as part of the BORA section 5 justification. 

Accordingly, the starting point must be to determine whether psychiatric illnesses are medical 

conditions. If they are, then what constitutes a grievous and irremediable medical condition, and 

can a psychiatric illness be determined as such? 

2.1: Are psychiatric illnesses medical conditions? 

The Alberta Court of Appeal in Re EF briefly considered this question when deciding whether the 

SCC intended persons with a psychiatric illness to be eligible for assisted dying. The Court 

concluded that there was no express reason not to include psychiatric illnesses as medical 

conditions and granted assisted dying because of her psychiatric illness. 142 The Court in Re EF 

had a simple legal task, did the SCC exclude psychiatric illnesses? It did not. However, are 

psychiatric illnesses broadly considered medical conditions?  

From a scientific perspective, what are (if any) the pathophysiological reasons behind most 

psychiatric illnesses is yet to be understood entirely.143 For example, why does Adam experience 

a burning pain from his SSD when there is no objectively identifiable source. Uncertainty contrasts 

 
141 William Rooney, Udo Schuklenk, and Suzanne van de Vathorst “Are Concerns About Irremediableness, 
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with the clarity of pathology. Without that critical hard science connection between presented 

symptoms and pathology, the method of diagnosing a psychiatric illness turns on understanding 

what the patient’s symptoms mean, as opposed to what a test shows, opening the possibility for 

misdiagnosis.144 Nevertheless, the Courts have rejected the argument that medical practitioners 

cannot identify whether or not a person has, or is affected by, a psychiatric illness.145 This is 

significant as it supports the premise that psychiatric illnesses are medical conditions. Does the 

general public view psychiatric illnesses as medical conditions? 

To most people, the answer is yes. Nearly everyone will have a story of a family member, a friend, 

or know of someone treated for a psychiatric illness. The severity of the illness can range from 

mild depression to schizophrenia and everything in between. The scale of psychiatric illnesses and 

mental distress is significant; each year, they affect about one in five New Zealanders.146 

Recognition of the pervasive and indiscriminate nature of psychiatric illnesses is not new, nor is 

the fact that psychiatric illnesses are stigmatised.147 The vital backdrop to the current public 

perception and understanding is developing the explanatory model of psychiatric illness.148  

The explanatory model of psychiatric illnesses is attributed to ongoing modern enlightenment. The 

developments in neurobiology have suggested that many psychiatric illnesses derive from 

underlying biological variation.149 What started this biological psychiatry was the serendipitous 

discovery in the 1950s that a medication used to treat surgical shock had highly positive outcomes 

for psychiatric patients.150 It was this chance discovery of effective medication “that brought 

science to psychiatry”.151 Since then, medical science has postulated endless hypotheses as to the 

pathology of psychiatric illnesses. The cumulative effect of psychogenic medication and published 

 
144 CCoA Report above n 53, at 38. 
145 Carter No 3 above n 30, at [116], Truchon above n 37, at [416], and Re EF above n 142, at [62]- [63].  
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scientific interest is that it suggested to people that psychiatric illnesses are medical, not social 

problems. Before these developments, the perception of people with psychiatric illnesses was:152 

[That they were] responsible for their disorders: because of poor character or lack of moral 

backbone, people with disorders like schizophrenia and major depression choose to have 

their mental illness and are to blame for the symptoms and the disabilities that result.  

The above is a formative part of the Suffering Assumption. Nevertheless, the increased 

neurobiological knowledge has attempted to water down views of psychiatric illnesses by taking 

responsibility off the person and attempting to attribute it to some underlying biological cause.153 

However, the Suffering Assumption maintains that some responsibility rests with the sufferer not 

to try a new treatment or retry failed treatment because there is nothing physiologically stopping 

them from getting better.   

The explanatory model’s intention was twofold: (i) describe the potential biological characteristics 

that might cause a psychiatric illness; and (ii) destigmatise. The explanatory model equates 

psychiatric illnesses with other medical conditions and has become an axiom to achieve its 

intentions.154 However, some, like psychiatrist Thomas Szasz and legal academic Steven Ericson 

have argued against the explanatory model. They say that psychiatric illnesses are not medical 

conditions, supporting the Treatment Assumption.155  

Szasz wrote extensively about psychiatric illnesses and coined the phrase “the myth of mental 

illness” in 1961.156 Fundamentally, for Szasz, psychiatric illnesses are used to explain unwanted 

behaviour through transformative medicalisation. Szasz believed that without the marker of 

pathology, psychiatric illnesses are not medical conditions. Instead, they are simply proclamations 

by medical practitioners and a form of social control.157 The transformation started with the 

popularization of Freudian psychoanalysis, which brought psychiatry out of the institutions and 

into the communities making it acceptable for anyone to seek out the profession’s wisdom.158 With 

 
152 Patrick Corrigan and Amy Watson “Stop the Stigma: Call Mental Illness a Brain Disease” (2004) 30 (3) 

Schizophrenia Bulletin 477, at 477. 
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medical practitioners the evaluators of behaviour, medicine seeks to explain the pathology behind 

the behaviour to treat psychiatric illnesses. However, for Szasz, there is only ever a suggestion of 

association, no clear biological proof that unwanted behaviour is more than just that.159 

Szasz’s concern might appeal to some, but it is hard to argue that modern New Zealand society 

would agree that psychiatric illnesses are merely forms of social control and not medical 

conditions. Indeed, that should not be part of Parliament’s explanation for supporting the 

Treatment Assumption; that would undermine the Government’s wellness approach to health. 

Behind the wellness approach is the inclusive definition of health used in the preamble to the 

World Health Organisation (WHO) constitution: Health is “a state of complete physical, mental 

and social well-being and not merely the absence of disease or infirmity”.160 The WHO definition 

is referenced in the Ministry of Health’s New Zealand Health Strategy.161 Accordingly, the 

Government has accepted psychiatric illnesses as medical conditions in its policies. Thus, 

Parliament must accept that psychiatric illnesses are medical conditions. 

2.2: Can psychiatric illnesses be ‘grievous and irremediable’? 

The Canadian cases have elucidated guidance on this phrase. Nevertheless, the Treatment 

Assumption's core concern is that a psychiatric illness is temporary and therefore could not be 

irremediable because it does not have any pathophysiological pathology to correct. Because of the 

focus on the pathology, the Treatment Assumption is intertwined with the Suffering Assumption. 

However, the author attempts to separate the questions that arise out of each assumption; for the 

Treatment Assumption, they are what is grievous, and are psychiatric illnesses always temporary. 

Justice Perell of the Ontario Superior Court considered a grievous medical condition was one that 

greatly or enormously interfered with the quality of a person’s life.162  In Re EF, the Alberta Court 

of Appeal agreed with Justice Perell’s test, and with the lower Court’s conclusion that a psychiatric 

illness could be grievous, it did not matter that a person “is diagnosed using the DSM-5”.163 

 
159 At 72. 
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Accordingly, the legal test in Canada to determine whether a psychiatric illness is grievous is to 

establish that it greatly or enormously interferes with the quality of life for the person seeking 

assisted dying. There is no reason not to use the Canadian test in New Zealand, especially if the 

eligibility criteria of the EOLCA included the non-discriminatory “grievous and irremediable 

medical condition” criterion as the author suggested it should. 

The word irremediable is defined as “impossible to cure or put right”.164 Whether or not a 

psychiatric illness is curable goes to the heart of the Treatment Assumption – are psychiatric 

illnesses temporary? Current medical opinion appears firm; psychiatric illnesses cannot be 

irremediable. The Canadian Psychiatric Association, the American Psychiatric Association, and 

the Royal Australian and New Zealand College of Psychiatrists each take that position and are the 

reason why they do not support P-AD.165 This position is formed on the understanding that because 

psychiatric medicine does not identify the pathophysiology of most psychiatric illnesses (in 

diagnosis or treatment), they cannot be irremediable as medicine does not know what it is curing.166 

There is no universally agreed medical definition of cure, but it is understood in terms of 

medicine’s ability to address the disease’s biological characteristics or condition (symptoms) 

affecting the patient (its pathophysiology).167   Essentially, the logic is that for a psychiatric illness 

to be irremediable, it is necessary to have an objective indicator that treatment is not working. 

Despite the foregoing, it is impossible to say with certainty that a psychiatric illness will respond 

to some therapy or treatment and thus be cured. The same argument applies to many terminal 

illnesses. However, because there is an observable indicator to account for the person’s experience 

in the latter case, non-response to treatment can be objectively confirmed as irremediable. 

Accordingly, the argument that psychiatric illnesses cannot be irremediable turns simply on the 
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fact that physiologically there is nothing wrong, and with time and repeated attempts at treatment, 

a person will be cured. That is the foundation of the Treatment Assumption.  

Denying P-AD until medicine understands the pathophysiological causes of psychiatric illnesses 

to cure the same is, as noted, to force those who suffer now to face the cruel choice. In Re EF, the 

Alberta Court of Appeal made clear that psychiatric illnesses that cause great suffering, which 

current medicine cannot address, do force a cruel choice unless assisted dying is available.168 

Accordingly, how can Parliament support the Treatment Assumption if it perpetuates the cruel 

choice, especially when there is a well-established relationship between suicide and psychiatric 

illness?169 In 2014, two psychiatric illnesses alone (major depressive disorder and bipolar mood 

disorder) were attributed as the main drivers underlying aproximately 60% of the estimated 

800,000 annual suicides globally.170 One reason might be because irremediable is incorrectly 

assumed to be a synonym of terminal illness, and terminal illness aligns with the concept of futility 

of treatment. 

Futile medical treatments are those which are incapable of achieving the purpose for which they 

are, or would be, administered.171 The narrow view of futility has developed in the Courts to be 

something more holistic by considering whether the treatment would bestow a benefit or would be 

unduly burdensome on the patient.172 The literature and case law on futility is vast, but for the most 

part, they are concerned with a handful of medical situations concerning almost entirely somatic 

conditions. Accordingly, it is understandable why the Treatment Assumption considers psychiatric 

illnesses as temporary compared to a terminal illness. Also, the concept of futility does not readily 

apply to psychiatric illnesses because each treatment that is administered in good faith to treat a 

psychiatric illness would not be futile, applying the typical meaning of that term. This is because 

treatment could be capable of achieving its purpose. However, psychiatry has developed specific 

terms to use when a psychiatric illness persists despite treatment.173  

 
168 Re EF above n 142, at [37]. 
169 Geneviève Arsenault-Lapierre, Caroline Kim and Gustavo Turecki “Psychiatric diagnoses in 3275 suicides: a meta-

analysis” (2004) 4(37) BMC Psychiatry 1, at 6. 
170 Udo Schuklenk and Suzanne van de Vathorst “Treatment-resistant major depressive disorder and assisted dying” 

(2015) 41 Journal of Medical Ethics 577, at 578.  
171 Robert Young, Medically Assisted Death (Cambridge University Press, online version, 2007) at page 29. 
172 Shaun Pattinson, Medical Law and Ethics (5th ed, Thomson Reuters, London, 2017) at 528. 
173 CCoA Report above n 53, at 70. 
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Treatment-resistant appears to be the most prevalent term to capture psychiatric illnesses that are 

futile for all intents and purposes. This is because clinical depression is the most common form of 

psychiatric illness, and between 20% and 30% of all people suffering from clinical depression 

suffer from a treatment-resistant variety (i.e., TRD).174 Treatment resistance in psychiatric illnesses 

occurs if the following interventions have been proven ineffective: all applicable and regular 

medications; psychotherapeutic treatments; and social interventions.175 This is the standard applied 

in the professional guidance on P-AD in Belgium.176  From a practical perspective, there is little 

to distinguish treatment resistance from irremediable. The problem of equating treatment 

resistance with irremediable is pseudo-resistance. 

Pseudo-resistance questions whether the ineffectiveness of the treatment for a psychiatric illness 

is because of one or more of the following factors:177   

1) Inadequate duration or dose of treatment.  

2) Misdiagnosis.  

3) Comorbidity of psychiatric illnesses  

If pseudo-resistance is correct, then after adjusting treatment to account for the above factors, 

treatment-resistant psychiatric illnesses would no longer be, and the Treatment Assumption would 

be correct. However, addressing each factor does not guarantee that a psychiatric illness would be 

significantly reduced or cured. One study showed that almost 40% of patients with depression did 

not achieve remission despite long-term, high-quality psychiatric treatments.178 Accordingly, some 

persons suffering from a psychiatric illness will be treatment-resistant, and in the author’s view, 

irremediable. Terminology aside, the common thread is that there is always a judgment about 

 
174 G Souery Papakostas, and M Trivedi “Treatment-resistant depression” (2006) 67(6) Journal of Clinical 

Psychiatry 16 at 22. 
175  R Berghmans, G Widdershoven, and I Widdershoven-Heerding “Physician-assisted suicide in psychiatry and 

loss of hope” (2013) 36 International Journal of Law and Psychiatry 436, at 440.  
176 Monica Verhofstadt and others “Psychiatric patients requesting euthanasia: Guidelines for sound clinical and 

ethical decision making” (2019) 64 International Journal of Law and Psychiatry 151, at 151. Note in Belgium, medical 

practitioners report assisted deaths to the Federal Control and Evaluation Commission (FCEC) which verifies that the 

correct procedures were followed, and statutory criteria were met for each case of assisted dying. 
177 Maurizio Fava “Diagnosis and definition of treatment-resistant depression” (2003) 53 (8) Biological Psychiatry 

649, at 651 and 652. 
178 A Fekadu and others “Prediction of longer-term outcome of treatment-resistant depression in tertiary care” (2012) 

201 The British Journal of Psychiatry 369. As cited in Rooney above n 141, at 329.  
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treatment prospects. As one commentator has put it, “assessing irremediableness is to perform a 

cost-benefit analysis of given treatments on a case-by-case basis, making medical decisions based 

on the statistically likely outcome”.179 Accordingly, whether psychiatric illnesses are treatment-

resistant and thus irremediable turns on the specific ideological approach applied to the cost-

benefit analysis; physiological or qualitative.180   

A strictly physiological approach focuses only on the treatment’s likely ability to reduce the 

psychiatric illness symptoms. However, some treatments might greatly impact a person’s quality 

of life. That is why in Carter No 3, the SCC made clear that irremediable did not require a person 

to undergo treatments not acceptable to them.181 Judgements about the quality of a person’s life 

require a qualitative assessment, something that is not new to modern medicine, as determining 

what is in the patient’s best interest is always central.182 However, what is the appropriate 

weighting between those two enquiries when applied to psychiatric illnesses? 

Medical practitioners will default to the physiological approach when assessing whether a 

psychiatric illness is irremediable over a qualitative approach because the former is objective. 

Furthermore, the objectivity is believed to protect persons with psychiatric illnesses who are more 

likely to, from a qualitative perspective, consider treatment as pointless and their psychiatric illness 

as irremediable. The sufferer may be affected by previously failed treatment experiences or 

treatment that has not improved their quality of life to a personally satisfactory level.183 The science 

supports the sufferer’s appraisal; “prospects diminish with the number of prior unsuccessful 

treatments”.184 Recent studies of the Maudsley staging method indicated that a higher score is a 

strong indicator of future treatment-resistance.185 Assessment tools could give some objectivity to 

the assessment but will not be 100% accurate.186 Nevertheless, medical practitioners will continue 

 
179 Rooney above n 141, at 330. 
180 Robert Young, Medically Assisted Death (Cambridge University Press, online version, 2007) at page 31. 
181 Carter No 3 above n 30, at [127]. 
182 Bland above n 1, at [867] per Geoff LJ. 
183 Michael Cholbi “The terminal, the futile, and the psychiatrically disordered” (2013) Vol 36 (5-6) International 

Journal of Law and Psychiatry 498, at page 501 
184 Rooney above n 141, at 329. 
185 Abebaw Fekadu, Jacek Donocik, and Anthony Cleare “Standardisation framework for the Maudsley staging 

method for treatment resistance in depression” (2018) 18 (100) BMC Psychiatry 1, at 2.  
186 Rooney above n 141, at 330. 
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to favour determining a medical condition as irremediable based on physiology, but that approach 

is flawed for two reasons. 

First, the physiological approach ignores the fundamental question; is a continued treatment in the 

person’s best interests? Whether or not there is a body of medical opinion supporting continued 

treatment is irrelevant if treatment is not in the patient’s best interests.187 For a competent person, 

the decision is rightfully theirs and will turn on their qualitative assessment of life living with their 

psychiatric illness and any treatment side effects.188 Notably, the type of illness affecting the 

quality of life is immaterial.189 Furthermore, as Carter No 3 made clear, the patient does not need 

to exhaust their treatment options. This thinking is similar to Belgium’s approach to P-AD. In 

Belgium, the sufferer decides that their suffering is persistent and unbearable because of their 

medically hopeless situation, which does not require exhaustive treatment. In Belgium, the medical 

practitioner’s role is to confirm the qualitative assessment.190 That differs from the approach in the 

Netherlands, where P-AD is also permitted. In the Netherlands, if a person suffering from a 

psychiatric illness has refused a “reasonable treatment” that from a physiological assessment might 

benefit them, then they will be denied P-AD.191  

If New Zealand followed the Netherlands, then we would punish the person for exercising their 

right to refuse medical treatment by taking away an assisted death option. This is a contradiction 

because we would permit a person with cancer to refuse chemotherapy and not necessarily deny 

them assisted dying.192 Likewise, we would allow a competent person to refuse artificial nutrition 

and hydration and not intervene to stop their death. In both cases, the physiological assessment of 

treatment would likely show a high improvement rate, yet still, we would assist, or at least allow, 

the person to die. Accordingly, though the Netherlands’ requirement seems prudent, it circles back 

 
187 Jonathan Herring and Jesse Wall (eds) Landmark Cases in Medical Law (Hart Publishing, Oxford, 2015) at 103.  
188 New Zealand Bill of Rights Act 1990, s11. 
189 Justine Dembo, Udo Schuklenk, and Jonathan Reggler ““For Their Own Good”: A Response to Popular Arguments 

Against Permitting Medical Assistance in Dying (MAID) where Mental Illness Is the Sole Underlying Condition” 

(2018) 63(7) The Canadian Journal of Psychiatry 451, at 453. 
190 Maurice Adamas and Herman Nys “Comparative Reflections on the Belgium Euthanasia Act 2002” (2003) 11 

Medical Law Review 353, at 366. 
191 Regional Euthanasia Review Committees, Euthanasia Code 2018: Review Procedures in Practice, at 43. A English 

copy of the Code can be accessed at Euthanasia Code 2018 | Publication | Regional Euthanasia Review Committees 

(euthanasiecommissie.nl). 
192 Candice Player “Death with Dignity and Mental Disorder” (2018) 60 (1) Arizona Law Review 115, at 150.  

https://english.euthanasiecommissie.nl/the-committees/documents/publications/euthanasia-code/euthanasia-code-2018/euthanasia-code-2018/euthanasia-code-2018
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to a discrimination issue based on questionable logic unless the assumption in the cultural narrative 

of suffering is deployed. 

The second reason why physiological assessments are flawed, is because they rely on statistical 

extrapolations. There are significant issues with relying on statistics when determining if a 

person’s medical condition is irremediable:193 

1) Sample size: If the sample is too small then it is difficult to extrapolate meaningful analysis, 

likewise if the sample is large it will have to remove certain individual variations, as the 

statistical extrapolation will generally miss important specifics about an individual. 

2) Determining threshold: How many failed attempts at a particular treatment before that 

treatment had a successful outcome, for that treatment to be considered a success?  

3) Determining a successful outcome: Is a slight improvement sufficient or is more significant 

relief required? Furthermore, what if the successful outcome caused severe side effects that 

greatly impacted the quality of the person’s life, is it still successful? 

The above applies equally to a somatic medical condition when assessing whether it is 

irremediable. A further issue with statistical extrapolation is that there will always be miracle cases 

where a person who has been treatment-resistant takes a turn for the better through chanced therapy 

or medication. Nevertheless, those miracle cases are the exception, not the rule. The tyranny of the 

few is a real concern for P-AD. Commentators who support P-AD, the author included, do not 

deny that potentially a person eligible for P-AD might improve by some miracle treatment, or by 

chance, start to respond to the prescribed treatments or therapies.194 However, they would be an 

exception, and more importantly, holding out for a miracle in every case would deny the critical 

element that a person is still experiencing suffering caused by their psychiatric illness. 

The reality is that public policy always looks to the overarching rules, not the exceptions.195 At 

this moment in time, there are patients with treatment-resistant psychiatric illnesses who can 

rightly be described as having irremediable medical conditions but are excluded from assisted 

 
193 Young above n 171, at 35 to 37. 
194 Rooney above n 141, at 330 to 331. 
195 Matthew Ponsford “Chronic, Irremediable Depression Constituting Mental Disability: Expanding Legal Rights to 

Euthanasia in Canada” (2018) 82 (2d) Supreme Court Law Review 237, at 277. 
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dying. It seems unjust to force those people to wait for relief that may never come (following the 

physiological approach) while at the same time allowing patients with somatic medical conditions 

that medicine right now cannot address to access assisted dying. As Adam put it, “it’s not the 

sufferers’ responsibility to wait for modern medicine to develop to an appropriate level”.196 If it 

were the sufferers’ responsibility, then that would either deny that psychiatric illnesses are medical 

conditions or cause suffering worthy of an assisted death. In either case, the person with an 

irremediable psychiatric illness would appear not free from the cruel choice if the Treatment 

Assumption is accepted. However, how has the grievous and irremediable criterion been 

interpreted? 

The SCC initially suspended its declaration of inconsistency for twelve months but extended this 

for four months. Notably, the majority granting the extension also granted a constitutional 

exemption to the class of people who met the eligibility criteria of Carter No 3.197 Between 

February and May 2016, a handful of patients made applications to Superior Courts around Canada 

for orders confirming that they were eligible for assisted dying. Those cases confirmed that 

grievous and irremediable does not require every treatment option to be exhausted.198 Furthermore, 

even where there is a remote chance of improvement or improvement from treatment, but that 

treatment was no longer acceptable to the patient,199 does not make the medical condition 

remediable.200 In Re IJ, Justice Perell made clear that a medical condition does not have to be 

terminal to be irremediable.201 Nevertheless, only Re EF addressed whether a psychiatric illness 

could be irremediable. 

The applicant for assisted dying in Re EF was a 58-year-old woman diagnosed with severe 

conversion disorder. Conversion disorder is a psychogenic movement disorder but is 

 
196 Wency Leung “As a person with mental illness, here’s why I support medically assisted death” (8 May 2016) The 

Globe and Mail, <www.theglobeandmail.com>. 
197 Carter No 4, above n 65, at [7]. 
198 HS (Re), 2016 ABQB 121 [2016] A.J No 197 at [116]. See also AA (Re) 2016 BCSC 570 [2016] BCJ No. 696 at 

[28]. Interestingly, the applicant had sought a six-month window to access assisted dying, but the Judge found that 

such a window would be inconsistent with the requirement that her suffering is intolerable. A.A accordingly sought a 

shorter window, which was accepted at [31] - [33]. 
199 HH (Re) [2016] BCJ No. 1113, 2016 BCSC 971 at [32] to [42] [Re HH]. 
200 Patient v Canada (Attorney General) 2016 MBQB 63, [2016] MJ No 86 at [79].  
201 Re IJ above n 162 at [6] and [18].  
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fundamentally a psychiatric illness.202 Because of her condition, she suffered from involuntary 

muscle spasms in her face, head, and shoulders. The spasms caused her severe and constant pain 

and migraines. Also, her eyelids had shut, rendering her virtually blind. She also had sleeping 

problems and significant muscle atrophy because of poor eating triggered by digestive discomfort. 

The final effect was that she had become non-ambulatory.203 Because of these afflictions, she 

applied to the Alberta Court of Queen’s Bench for an order confirming that she was eligible under 

Carter No 3. Justice Bast MR was satisfied she did and made the order.204 However, because 

conversion disorder was a psychiatric illness, the decision was appealed by the Attorney-General 

of Canada and the Attorney-General of British Columbia.205 

The relevant issue heard before the Alberta Court of Appeal was whether conversion disorder was 

grievous and irremediable.206 The Alberta Court of Appeal emphasised that the cruel choice 

existed whether a person’s grievous and irremediable medical condition was terminal or not.207 

The Court held that a psychiatric illness could be the basis for an exemption for assisted dying, 

stating:208 

The criteria in paragraph 127 [of Carter No 3] and the safeguards built into them are the 

result of the Court's careful balancing of important societal interests with a view to the 

Charter protections we all enjoy. Persons with a psychiatric illness are not explicitly or 

inferentially excluded if they fit the criteria.  

With it established that P-AD was permissible under Carter No 3, the Court then turned to the 

issue of whether conversion disorder could be irremediable. Critically, the Court found that this 

was a question of fact and evidential burden. The Attorney-General of Canada argued that a 

psychiatric illness would be established as irremediable only if a report from a psychiatrist with 

expertise in the psychiatric illness who has examined the person states that; (i) the illness was 

irremediable; and (ii) that no further treatment options, acceptable to the individual, were 

 
202 Timothy Nicholson, Jon Stone, and Richard Kanaan “Conversion disorder: a problematic diagnosis” (2011) 82 J 

Journal of Neurology, Neurosurgery and Psychiatry 1267, at 1267. 
203 Re EF above n 142, at [7]. 
204 At, [9]. 
205 At, [10]. 
206 At, [11] and [12]. 
207 At, [37] and [40]. 
208 At, [59]. 
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available.209 Justice Bast in the lower Court had rejected that requirement because the evidence 

established that the applicant’s conversion disorder was irremediable. That evidence highlighted 

that the applicant had suffered from conversion disorder for more than nine years, had seen several 

specialists, and tried multiple treatments; none had changed her symptoms. The medical 

practitioner willing to administer her assisted dying believed no treatment options would 

meaningfully reduce her symptoms. Furthermore, the evidence included an expert opinion on 

conversion disorder, which explained that “the longer the symptoms persist, the worse is the 

prognosis”.210 The Alberta Court of Appeal agreed and dismissed the appeal because the 

applicant’s conversion disorder was irremediable.211  

Accordingly, Re EF is a persuasive judicial authority that the SCC did not want to exclude broad 

classes of people from assisted dying just because they belonged to a potentially vulnerable class 

of society. That approach to individual, rather than collective vulnerability, was central to the 

findings in Truchon. Re EF also authoritatively demonstrates that whether or not a psychiatric 

illness can be irremediable is fundamentally a question of fact to be established by the evidence 

on how the condition has affected the individual. That endorses the qualitative approach to 

determining if a psychiatric illness is irremediable and in turn casts the Treatment Assumption into 

doubt. 

 
209 At, [60]. 
210 At, [61] to [64]. 
211 At, [66], [67] and [69]. 
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 Part III:  Suffering Assumption. 

Physical suffering is seen as something concrete, frequently attributable to a clearly 

definable cause, often observable and therefore understandable and worthy of compassion 

[...] Our understanding of pain is however to some extent constructed socially, in that we 

adopt a cultural narrative of suffering that is based on non-clinical notions of the rightness 

of courage and stoicism (and where the end points of these should be).  

Jeanette Hewitt.212 

Hewitt’s observations capture the dualist separation of mind and body, which underscore the 

Suffering Assumption. The consequence of this duality is that it attempts to justify the 

discrimination of persons with psychiatric illnesses. The Suffering Assumption holds that the 

suffering experience from a psychiatric illness is: (i) different from the suffering from a terminal 

illness because it is from the mind; and (ii) not real or is exaggerated because psychiatric illnesses 

do not have a pathophysiological source. 

 If the Suffering Assumption is correct, a person with a grievous and irremediable psychiatric 

illness will not experience unbearable suffering that cannot be relieved in a manner that they 

consider tolerable.213 In this Part, the author argues that the Suffering Assumption is erroneous 

because it primarily relies on medicine’s scientific model. That model, traced to René Descartes 

(Cartesian dualism), makes viewing suffering from non-somatic sources untenable.214 The 

difficulty of medicine to understand the origins of psychiatric suffering has trickled into how 

society views people with psychiatric illnesses resulting in the Suffering Assumption. Thus, as 

Sullivan states:215  

Our social response to suffering and disability always includes an assessment of 

culpability. Is the poorly functioning person an innocent victim of disease or damage? Or 

is this dysfunction a result of a failure of will or a weakness of character? 

 
212 Hewitt above in 39, at 360.  
213 End of Life Choice Act 2019, s5(1)(e). 
214 Peg O’Connor “The Cartesian mind in the abused body Dissociation and the mind–body dualism” in Lisa 

Folkmarson Käll (ed) Dimensions of Pain: Humanities and Social Science Perspectives (Routledge, New York, 2013) 

72, at [73]. 
215 Mark Sullivan “Finding Pain Between Minds and Bodies” (2001) 17 The Clinical Journal of Pain 146, at 147. 
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However, the author argues that the experience of unbearable suffering is inherently an individual 

determination and beyond the objectivity of medicine and society. Thus, the Cartesian dualist ideas 

frustrate the concept of unbearable suffering because they focus only on the physical and objective 

explanations for the suffering experience, which, for most psychiatric illnesses, are not known or 

may not exist. More importantly, as Cassell has rightly observed, the Cartesian dualism ignores 

the facets of personhood and can be a source of suffering in and of itself. This is because assigning 

the person to the category of the mind diminishes the person from reality within medicine’s 

domain.216 

Accordingly, this Part begins with the author’s reply to the Suffering Assumption. Then it explores 

what constitutes unbearable suffering caused by a psychiatric illness and whether the experience 

differs from the suffering of a terminally ill person. This part demonstrates that the sufferer must 

determine whether they have unbearable suffering, which includes rejecting treatments that are 

intolerable to them. Thus, it is irrelevant what the source of the suffering is, and psychiatric 

illnesses must have parity with terminal illnesses when determining unbearable suffering. 

Consequently, the Suffering Assumption should not form part of any justification for the limitation 

on BORA section 19 towards persons with psychiatric illnesses.   

3.1: Reply to the Suffering Assumption. 

The author rejects the Suffering Assumption because it is based on false premises leading to the 

position that the experience of unbearable suffering from a grievous and irremediable psychiatric 

illness would not satisfy the relevant EOLCA criterion “experiences unbearable suffering that 

cannot be relieved in a manner that the person considers tolerable”. The suffering attributed to a 

psychiatric illness is often described as worse than that from a somatic source, from the sufferer’s 

perspective. Mee and others observed that suffering from a psychiatric illness was a recurring 

feature in suicide notes from the Loss Angeles County Coroner’s Office.217 The nature of suffering 

from a psychiatric illness is considered below in 3.2, but if it were not debilitating, why would a 

person be motivated to end their life to stop experiencing it? 

 
216 Eric Cassell “The Nature of Suffering and the Goals of Medicine, Loss” (1998) 8 (1-2) Grief & Care 129, at 131. 
217 Steven Mee and others “Psychological pain: A review of evidence” (2006) 40 Journal of Psychiatric Research 680, 

at 681. 
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Despite the significant impact of suffering from a psychiatric illness, many medical practitioners 

and society view this suffering very differently from suffering where there is a somatic source. 

The primary reason, introduced earlier, is social assessments of culpability of a person suffering 

from a psychiatric illness that by default judge the character of a sufferer rather than empathise 

with them. These assessments are grounded in moral assessments of how one should react to a 

particular set of circumstances and are informed by medicine’s fidelity to Cartesian dualism, which 

dismisses suffering from no observable pathology.218 Specifically, when there is no 

pathophysiological explanation for a person’s feelings or behaviour, they are judged as weak, 

dramatic, or attention-seeking.219 These assessments come from and promulgate the perceptions 

manifested in the Suffering Assumption and link back to the Treatment Assumption. 

Although Cartesian dualism creates perceptions about psychiatric illnesses resulting in the 

Suffering Assumption, how humans interact also plays a role. Society has always struggled to 

understand and account for the behaviour and feelings of persons living with psychiatric illnesses. 

Before the explanatory model (See 2.1), the suffering experienced was explained and treated by 

religion. However, as religious influence diminished, it was replaced by the scientific model of 

medicine, which is grounded in Cartesian dualism, altering the way we communicate and 

understand one another’s pain and unpleasant experiences. The notion of seeing is believing is an 

apt reflection of this. Often, we require physical evidence or an explanation supported by physical 

evidence for a claim to be believed. If believed, we might be inclined to call it true. If something 

is true, we might then describe it as knowledge or that we know something.220  

For example, currency has value because we are told that it represents something tangible, like a 

stockpile of gold at Fort Knox. However, if we have not seen the gold, or images and confirmations 

 
218 Note: I am not suggesting that medical practitioners are callus, far from it. What I wish to make clear is that the 

scientific model distorts their assessment of whether the patient is accurately describing their experience. For example, 

if a tumour were pressing on a nerve and the patient complained of terrible pain in her back, the medical practitioner 

can deduce, based on what they can see in a computerised tomography scan and what they know about the physiology 

of the nervous system, that the tumour is the source of the pain. In that case, the complaint is understandable and 

authentic. Conversely, if a patient were to present with the same pain but did not have any tumour or other anatomically 

remarkable issue the medical practitioner would be sceptical that what they describe as ‘pain’ is authentic. It might be 

understandable, but unless it is understandable and accepted as true, it alters how the medical practitioner treats them. 
219 R Kendell “The distinction between mental and physical illness” (2001) 178 The British Journal of Psychiatry 490, 

at 492. 
220 Edmund L Getti “Is Justified True Belief Knowledge?” (1963) 23 (6) Oxford University Press on behalf of The 

Analysis Committee 121, at 123.  
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from people who contemporaneously corroborate that there is gold at Fort Knox, we might not say 

that is true or that we have the knowledge to support our belief that the U.S. dollar is worth 

something.221 The author does not propose to discuss the epistemological theories behind this but, 

acceptance of unbearable suffering as true, and therefore worthy of compassion - to use Hewitt’s 

phrasing, ultimately turns on what evidence we have to support the belief.  

In the case of psychiatric illnesses, the ability to supply supportive evidence (beyond symptom 

presentation) is difficult. Thus, sufferers of psychiatric illnesses must attempt to convince others 

that they are suffering unbearably another way. As will be explained, building on Ludwig 

Wittgenstein’s work, one way is to use a metaphor. Take Emily’s description of her TRD “It feels 

like there is a monster behind my ribcage, constantly trying to get out”. We can only imagine what 

that may feel like, but it must be excruciating. What if the metaphor were more grounded? If we 

know, Emily had broken both her legs and ankles in a severe car crash, and she described the 

suffering from her TRD as worse than her accident. In that case, we might accept her sincere 

assessment because she has an objective reference point. However, language only goes so far in 

countering Cartesian duality’s influence on society and the moral assessments of psychiatric 

suffering. As Sullivan observes:222  

Sincerity may not be the gold standard for “true” pain behaviour that we think it is. We do 

not simply rely on accurate self-observation; checking and negotiating with others is 

necessary. A similar point can be made concerning our knowledge of others’ pain. I do not 

validate pain behaviour by confirming its equality with a pain sensation. I have no access 

to the other’s sensation. I validate pain behaviour if it has a comprehensible place within a 

wider social context.  

Sullivan is correct. Because of Cartesian dualism’s embedded influence, society will still require 

objective evidence to confirm that Emily’s experience is accurate to rebut the Suffering 

Assumption. Without a physiological explanation to provide an acceptable justification for the 

experience, the sincerity of the suffering experience cannot be comprehended by society nor a 

medical practitioner. The only way forward is to question “the Cartesian distinction between res 

 
221 In 1974, as a result of mounting public and political pressure, US Senators and selected media were shown some 

of the gold reserve at Fort Knox because there was a belief that there was no gold at all. There was potential for the 

belief the U.S. dollar had no value https://www.youtube.com/watch?v=snSAE5wmGeE at 2 minutes 56 seconds. 
222 Sullivan above n 215, at 154. 
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cogitans and res extensa” but to do so will require a structural reshaping of medical science and 

psychology.223 That is beyond this thesis, but what does the Cartesian dualism mean for P-AD and 

establishing that psychiatric suffering can meet the EOLCA unbearable suffering criterion? For 

the Suffering Assumption, it means that unbearable suffering from a psychiatric illness cannot be 

established. The author disagrees. 

3.2: Can there be unbearable suffering from a psychiatric illness?  

Under the EOLCA, a person must experience unbearable suffering that cannot be relieved in a 

manner that the person considers tolerable. This criterion is present in the Netherlands,224 and 

Belgium,225 each of which allows P-AD. However, defining unbearable suffering is problematic, 

as Dees and others describe in the context of the Netherlands’ legislation:226 

Compared with the other legal requirements, unbearable suffering is difficult to assess. 

Unbearable suffering has not yet been defined adequately and views on the concept are in a 

state of flux. Patients, physicians, members of the assessment committees, as well as the 

general public, politicians, philosophers, theologians, and ethicists constantly add their own 

perspectives to the discussion about unbearable suffering. 

Assisted dying in the Netherlands, like the EOLCA, is primarily focused on relieving unbearable 

suffering. The focus on suffering traces back to the recognition of assisted dying in the Dutch 

Courts in 1974.227 Eventually, the Courts developed the defence of necessity to allow medical 

practitioners to perform assisted dying where there was a voluntary and well-formed request and 

unacceptable suffering.228 By 1994, the Supreme Court of the Netherlands confirmed that only the 

severity of the suffering mattered, not the cause. The 1994 case concerned a psychiatrist, Dr 

Chabot, who assisted his patient to end her own life because she had unbearable suffering from 

 
223 Noelia Bueno-Gómez “Conceptualizing suffering and pain” (2017) 12(7) Philosophy, Ethics, and Humanities in 

Medicine 1, at 2. 
224 Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2002. 
225 Belgium Law on Euthanasia 2002. See, Maurice Adamas and Herman Nys “Comparative Reflections on the 
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her untreatable grief, which he determined could only be relieved by her suicide.229 

Chabot emphasised that relieving suffering was the central concern in assisted dying in the 

Netherlands, but it also opened the way for P-AD. For completeness, in 2002, before the Dutch 

legislation’s commencement, the Supreme Court of the Netherlands clarified Chabot; unbearable 

suffering must be from a medically classified disease or psychiatric illness.230 

The assisted dying regime in Belgium is equally focused on relieving unbearable suffering, as seen 

in the relevant criterion of Belgium legislation:231  

The patient is in a medically hopeless situation of persistent and unbearable physical or 

mental suffering that cannot be alleviated, resulting from a serious and incurable disorder 

caused by illness or accident. 

However, assisted dying in Belgium does not have the same judicial history as the Netherlands. 

Consequently, there is a lack of guidance around what unbearable suffering means and assisted 

dying’s limits both before and after the Belgium Law on Euthanasia 2002.232 The lack of guidance 

exists despite the first, and ultimately unsuccessful, prosecution in Belgium of three medical 

practitioners in January 2020 for performing P-AD. The facts of that case were that in 2010, thirty-

eight-year-old Tine Nys received AVE because of her unbearable suffering from a hopeless 

medical situation caused by her Asperger’s syndrome. This condition was diagnosed only two 

months before administration.233 Before her diagnosis, Tine had attempted suicide several times. 

Notably, she had made it clear to her general practitioner (one of the three medical practitioners 

who stood trial) that she wished to die because of her suffering. Tine’s family, who were present 

at the AVE administration, complained that Tine was suffering from depression and so could not 

have consented. They also took issue that options other than AVE were not explored to relieve her 
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suffering. Ultimately, the jury found the three medical practitioners not guilty because “they could 

not determine with certainty whether the conditions and procedures required by the law had been 

infringed”.234 The outcome, in that case, reinforces the extract from Dees earlier; it is challenging 

to assess unbearable suffering because we all have different perspectives on what it 

means.  Addressing the elements in isolation will help understand its application to persons with a 

grievous and irremediable psychiatric illness to rebut the Suffering Assumption. 

Suffering is defined as the experience of being subject to something bad or unpleasant.235 That 

definition implicitly captures the somatic form of pain experience caused by a terminal-illness but 

also captures some people's experiences with their psychiatric illness. Cassell offers a more 

technical defection of suffering:236 

[A] specific state of distress that occurs when the intactness or integrity of the person is 

threatened or disrupted. It lasts until the threat is gone or integrity is restored. Suffering is 

related to the severity of the affliction, but that severity is measured in the patient’s terms 

and is expressed in the distress they are experiencing, their assessment of the seriousness 

or threat of their problem, and how impaired they feel themselves to be. 

Breaking Cassell’s definition down, there are two substantial elements: a threat to the intactness 

or integrity of the person; and the subjective assessment of that threat. The latter goes directly to 

the question, what makes suffering from a psychiatric illness unbearable, which we will return to 

shortly. As for the former, what constitutes a threat to the person?  Pain is the prime example of a 

threat to the intactness or integrity of the person. As Biro describes, when we experience pain, we 

see it as a weapon, and “we must get away from it or shield ourselves at all costs”.237  

The connection between somatic pain and suffering is robust because it is accessible to others. We 

associate the term suffering with the experience of pain; for example, Adam has a broken leg; 

Adam says he is suffering from great pain from his injury. However, the suffering which Adam 
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describes is his interpretation of what he feels. While the origin of Adam’s interpretation is 

understandable (because we observe the break in his leg), he could also be suffering if his child 

had just died, even though Adam has no observable injury to his body.238 Is Adam’s interpretation 

that he is suffering from the death of his child wrong? For most people, the answer would be no; 

they could empathise with Adam. However, the understanding of Adam’s suffering would be 

through a metaphor with an experience that is ultimately somatic (Adam’s heart ached like his leg 

when it was broken). Accordingly, in that situation, people would be more likely to describe 

Adam’s suffering at his child’s death to be caused by ‘pain like’ feelings but not as pain. In the 

somatic sense, where is his injury? However, what if Adam described the loss of his child as 

painful? In that instance, either: 

1) Adam is incorrect to call the death of his child painful because he has no somatic origin for 

the pain; or  

2) pain can have a non-somatic origin. 

The author believes that 2) accounts for Adam’s interpretation of the experience as painful. The 

biological processes of pain are beyond this thesis, but in a 2003 study summarised by Biro, the 

parts of the brain that are stimulated by painful stimulus were equally stimulated by exclusion from 

social groups. The conclusion is that threats from a non-somatic source had the same effect on the 

suffering response.239 That accords with Sullivan’s view that the body is not the sole source of 

pain, nor is it “a simple conduit for pain messages from the site of damage to the brain”.240 This 

illustrates that suffering is more than pain; what matters are the feelings or experiences of a threat 

to the person’s intactness or integrity. 

However, because somatic pain is a clear threat, it becomes the automatic reference point for 

communicating the feeling of suffering. Thus, the default to somatic pain, coupled with Cartesian 

dualism’s influence on society, results in the Suffering Assumption’s perceptions of what causes 

suffering. Consequently, though many people will instinctively empathise with Adam, below the 

skin, they will think the suffering from his child’s death is in his mind and not real because there 
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is no pathophysiologic explanation for his suffering. Accordingly, the author now explores the 

interplay between communicating suffering and Cartesian dualism. 

The central thesis in Cartesian dualism is that suffering is an interpretation or feeling in the mind, 

separate from injury to the body. For Descartes, the body was like a machine except that we could 

perform more than one mechanical function through our mind (the soul for Descartes). Descartes' 

account of pain in the Treatise on Man reflects the mechanical analogy:241    

Suppose, firstly, that the tiny fibres which make up the marrow of the nerves are pulled with 

such force that they are broken and separated from the part of the body to which they are 

joined, with the result that the structure of the whole machine becomes somehow less 

perfect. Being pulled in this way, the fibres cause a movement in the brain which gives 

occasion for the soul (whose place of residence must remain constant) to have the sensation 

of pain. 

Descartes’ Treatise on Man does not adequately explain how the mind (for Descartes the soul) is 

separate from the body.242 Nevertheless, the consequence of Descartes’ theory was that medicine 

began to focus on the physical and observable, forming around the scientific methodology. 

Consequently, as previously stated, because most psychiatric illnesses do not have a 

pathophysiological basis; they are treated as feelings, rather than real states of being, that can 

manifest in real experiences. This sentiment is captured in the frightful words; it is all in your head. 

However, like Descartes, is medicine “so imperfect so as to be deceived all the time”.243 The author 

believes so. 

The consequence of medicine’s fidelity to the physical is that a person’s non-somatic suffering is 

subjected to the Suffering Assumption’s perceptions. The traditional medical perspective divides 

suffering into organic (linked to a source) and psychogenic (without an identifiable source).244 

However, if we maintain the “mind-body dichotomy” of Cartesian dualism, the perceptions that 
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suffering from a psychiatric illness is in the mind and not real will remain. But, as Cassell rightly 

observes:245  

Not only is such an identification misleading and distorting, for it depersonalizes the sick 

patient, but it is itself a source of suffering. It is not possible to treat sickness as something 

that happens solely to the body without thereby risking damage to the person. 

The philosopher Ludwig Wittgenstein identified a flaw in Cartesian dualism: Although pain is an 

experience, which can point to something painful, e.g., a broken leg, “the subject of pain is the 

person who gives it expression”.246 This aligns with Cassell’s definition of suffering that requires 

a threat to the person’s intactness or integrity. The experience from the psychiatric illness to be 

suffering will need to influence the person’s perceptions of future events. The only way to know 

if it does influence the person is to ask them.247 If the threat does influence a person’s perceptions 

of future events, they are giving the threat an expression. Wittgenstein’s account captures the role 

language plays in interpreting, understanding, and accepting or rejecting a person’s account of pain 

(somatic or non-somatic) that gives rise to a request for assisted dying. Sullivan, who also rejects 

Cartesian dualism,248 explains this relationship of language and pain:249 

Wittgenstein believes the pain sensation alone is not sufficient to account for our 

experience of pain. He argues that a language based entirely on private pain sensations 

could not distinguish between correct and incorrect use of pain words and would therefore 

be meaningless…. [Wittgenstein] proposes instead that pain words gain meaning as 

extensions of natural pain expressions (such as “ouch!”). 

The author agrees with Wittgenstein and Sullivan. The experience of pain and suffering is not 

strictly private; the sensations originate in the person who is feeling them, but the person needs to 

interact with others through language and experience to understand what they are feeling. Applied 

to a request for P-AD, and the process of determining whether a person has unbearable suffering, 

understanding the person’s suffering from their psychiatric illness would be complicated for the 
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medical practitioner, let alone society generally. This is because medicine uses the description of 

the pain to find the source and determine what therapeutics to provide “pain is often valued only 

insofar as it points to disease activity”.250  

As psychiatric illnesses generally do not have a pathophysiological marker to trace back to, the 

Cartesian dualist defaults to the Suffering Assumption’s perception. What is the medical 

practitioner to do when a person reports suffering but there is no pathology to explain it? Sullivan 

suggests that they must validate the claim by confirming it is comprehensible to the broader 

society.251 However, as explained above, society has been conditioned to the Cartesian dualist 

ideals, which demands observable pathology to account for the claimed experience and the 

expression of suffering given to it. Thus, the person with unbearable suffering from a grievous and 

irremediable psychiatric illness is classified as having psychogenic suffering. At best, the 

classification implies that medicine cannot explain the pain; at worst, that it is in the mind and is 

not real. In the former, “the biomedical perspective obscures the unavoidable moral element in 

pain assessment”.252 In the latter, the moral judgment is clear. 

The author proposes a different answer to the medical practitioner trying to determine if a person 

is suffering from a psychiatric illness - ask them. Their expression of the threat to their intactness 

or integrity is the authority. Cassell was correct when he said, “The only way to learn what damage 

is sufficient to cause suffering, or whether suffering is present, is to ask the sufferer”.253 The 

Cartesian dualist ideals beneath the Suffering Assumption have created a society where medicine 

focuses on diagnosing and treating the body and misses suffering. As Cassell says, “suffering is 

not only personal that is, involving the person—it is also individual”.254 The Suffering Assumption 

would allow the EOLCA to ignore individuals who are suffering from their psychiatric illness. 

That is not justifiable in a free and democratic society. Accordingly, the next question to answer 

is what makes the suffering from a psychiatric illness unbearable? 
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The ordinary definition of unbearable is ‘unable to be endured or tolerated’.255 The word is an 

adjective, and in the EOLCA, the thing that cannot be endured or tolerated is suffering. The use of 

unbearable is deliberate because unbearable more accurately captures the full spectrum of 

experiences a person may have with a terminal illness, and by extension, a grievous and 

irremediable psychiatric illness. For suffering to be unbearable, it does not have to be experienced 

for an extended period (i.e., to be endured), nor does it have to be merely unsatisfactory. It can be 

either of those or anything in between. This links to the second half of Cassell’s definition of 

suffering introduced earlier. 

At the first reading of the EOLCA, Maggie Barry commented on the term’s breadth, questioning 

what it meant and stating “it is way wide open to interpretation”.256 Barry is correct to say that the 

term is wide open to interpretation, but that does not mean that assisted dying (or P-AD) would be 

widely available. The criterion is intended to capture the personal element of what is a clinical and 

legal process. It also acknowledges the reality that there are persons who do suffer unbearably, as 

observed by Chris Bishop, also at the first reading of the EOLCA.257 Nevertheless, the Suffering 

Assumption seems to imply that the criterion is subjective and objective because of the logical 

processes used to determine if a person is suffering unbearably. Consequently, because a 

psychiatric illness cannot be objectively confirmed, it could not be accepted that a psychiatric 

illness's suffering experience was unbearable. 

On the subjective level, each person’s experience is informed by their development, identity, 

cultural background, and past experiences. As individuals, we have knowledge, beliefs, and fears 

that inform the critical value judgment required to determine that the suffering experience is 

unbearable. The significance of value judgments is that they prompt a person to pursue assisted 

dying to escape their unbearable suffering. That links back to the earlier discussion about the 

individual experience of suffering; the value judgment is their expression of the feeling that the 

 
255 Catherine Soanes and Angus Stevenson (eds) Oxford Dictionary of English (2nd ed, Oxford University Press, 

London, 2003) at 1914. 
256 (13 December 2017) NZPD 726 1035. 
257 (13 December 2017) NZPD 726 1037. “After reading the extensive evidence on this subject and talking to people 

in the community, it is clear that some people experience unbearable suffering at the end of their lives despite the best 

available palliative care.” 



 

~ 59 ~ 

 

threat presents to them. Value judgments are entirely subjective because they are neither true nor 

false in logical terms.258  

The logical decision-making process is discussed below in 4.2 regarding the Competence 

Assumption. Accordingly, at this juncture, the author simply notes that value judgments, while 

neither true nor false, are interpreted by society as reasonable or unreasonable. For Prado, a value 

judgement will be reasonable if it is supported by a “balanced consensus” that the person prefers 

P-AD to living.259 The balance is between those who agree with the value judgment and those who 

do not. A balanced consensus is required, according to Prado, to ensure that the value judgment 

does “unduly supersede the interest in continuing to live.260 It is this process that makes the 

criterion appear objective within the Suffering Assumption. The balanced consensus is similar to 

Sullivan’s suggested approach to determining suffering rejected earlier. The proceeding analysis 

of Prado’s balanced consensus also applies to Sullivan’s claim that suffering must be 

comprehensible to the broader society. 

There are issues with implementing a balanced consensus when assessing if suffering is 

unbearable. Practically, the assessing medical practitioner needs to be satisfied that the person has 

unbearable suffering that cannot be relieved in a manner the person considers tolerable. This 

objective assessment cannot be satisfied without the medical practitioner putting themselves in the 

sufferer's shoes, setting aside their thoughts, feelings, and intuitions about what they might do in 

that situation. That would be an impossible task because, as Biro explains, what is unbearable: 261 

…is perceptually inaccessible (we can’t see or touch pain [or suffering]) and because, 

unlike other inner states, it is not always linked to external objects that we can see or touch 

(like the person who makes us angry or the dog that makes us scared). 

Though it appears to be a partly objective criterion, the reality is that the balanced consensus can 

be only a sanity check on the logical procedure deployed to decide to seek and prefer P-AD because 
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the suffering is unbearable. It cannot operate on the value judgment itself. Thus, it is a tool to 

confirm competence, not suffering. The balanced consensus could not realistically account for 

every individuals' particular set of circumstances that rest behind a value judgment. Consequently, 

the perspective, which the balanced consensus supposedly gives the person, is merely a reflection 

of the majority's moral assessment of the decision. To rely on it would be to impose that morality 

on the sufferer. As such, the criterion must be assessed from the person's (subjective) perspective. 

From that perspective, the person is the authority on whether their suffering is unbearable.262 The 

Council of Canadian Academics (CCoA) recognised this position when it discussed C-14's similar 

criterion in the context of psychiatric illnesses. The CCoA said:263 

…if a patient truly believes their suffering is intolerable, and believes that existing means to 

relieve their suffering are not acceptable to them, they thereby meet the criteria for intolerable 

suffering set out in the legislation. 

For the author, medicine’s roots in Cartesian dualism is why the Suffering Assumption expects the 

unbearable suffering criterion to seek objective knowledge that a person is suffering unbearably. 

As Cassell states, objective knowledge is “considered scientific and valuable, whereas subjective 

information is considered “soft” and second-rate”.264 However second-rate it may be in medicine’s 

domain, for the reasons already stated, the unbearable suffering criterion is subjective and should 

be determined by the patient, not the medical practitioner who processes P-AD requests. Equally, 

suffering should not be subject to any moral assessment by society. 265  It would be wrong for the 

legislature to expect the unbearable suffering criterion to be objective because it would diminish 

the varied experiences of individual suffering, becoming itself a cause of suffering.266 

Nevertheless, the operation of the EOLCA requires that the assessing medical practitioners 

confirm that a person has unbearable suffering.267  However, as above, their role in this criterion 

is to question whether the person is competent to request assisted dying; it cannot be an assessment 

of the subjective state of unbearable suffering. The Netherlands’ Regional Euthanasia Review 
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Committees 2018 Euthanasia Code provides useful guidance on the unbearable suffering criterion 

of the Dutch legislation:268 

It must be palpable to the physician, also in light of what has happened so far, that this 

particular patient’s suffering is unbearable. The physician must therefore not only be able 

to empathise with the patient’s situation, but also see it from the patient’s point of view.  

Thus, the Netherlands specifically tasks the medical practitioner to look at the situation from the 

sufferer’s perspective, not medicine’s perspective. In effect, this is what the EOLCA requires. 

However, the Suffering Assumption skews the assessment, demanding objectivity. For the reasons 

already stated, medical practitioners cannot do this, they must accept the sufferers’ subjective 

assessment that they are suffering, and it is unbearable. 

The author believes that the Suffering Assumption’s expectation of objectivity is strong because 

there is overlap between determining that a medical condition (which includes a psychiatric illness) 

is incurable or grievous and irremediable, and the subjective determination that suffering is 

unbearable. The blurred line manifests in the phrase “tolerable to the person”. Understanding the 

limits of what is tolerable makes the medical practitioner’s job very complex when forming an 

opinion that a person has unbearable suffering.  

The recurrent theme in this rebuttal of the Suffering Assumption is that the medical profession has 

a bias to the physical, observable world, which prevents many medical practitioners, society, and 

consequently Parliament from making the connection between the diagnosis of a grievous and 

irremediable psychiatric illness, and the real suffering the person has because of it. The author’s 

belief is that free of that bias, the Suffering Assumption could not form part of the BORA Section 

5 justification.
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Part IV: The Competence Assumption.  

Suicide is not a novel issue. The moral and legal objections to it have been debated for 

centuries. There is a case for saying that the only proper concern of the law is to ensure 

that a person who commits suicide or tries to do so is in a position to make an informed 

and rational choice. It is the same case today as it was two millennia ago when Seneca 

described suicide as the last defence of a free man against intolerable suffering.  

 Lord Sumption. 269 

The Competence Assumption for most will appeal as the substantial reason not to permit P-AD 

and should suffice to justify the limitation on BORA Section 19 independent of the Treatment and 

Suffering Assumptions.270 The author agrees that if a psychiatric illness compromises a person’s 

competence, correspondingly, that will diminish their capacity to freely and competently decide 

to seek P-AD, utilising the competence test of EOLCA.271  

The Competence Assumption presumes a priori that every person with a psychiatric illness would 

lack the competence to make an informed decision about assisted dying. The author suggests an 

implied presumption of competence favouring all people in New Zealand exists through an 

analogy to the right to freedom of “of thought, conscience, religion, and belief”.272 The author 

posits that the onus rests on the challenger to displace competence and override an autonomous 

decision not to suffer. Notwithstanding that death will result from a completed request for P-AD, 

such a consequence is irrelevant to the assessment of competence and the rationality of the 

decision; rationality is not reasonableness.  

Part first explains that a psychiatric illness does not automatically diminish a person’s functional 

competence to make an end of life decision, touching on the thorny issue of authenticity and 

appreciation of options in requests for P-AD. Then it demonstrates why seeking P-AD can be a 

rational response to the unbearable suffering from a grievous and irremediable psychiatric illness. 

Consequently, this Part will demonstrate that Parliament should not accept the Competence 
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Assumption as a justification for the discriminatory treatment of people with psychiatric illnesses 

under the EOLCA.   

4.1: Capacity, competence & informed consent.  

The author does not contest that a psychiatric illness “significantly influences, possibly even 

determines, an individual’s view of her reality” or that it “dramatically impacts on the quality of 

life lived in that reality”. As Schuklenk and van de Vathorst rightly assert these do not directly 

address competence.273 Fundamentally, “determining competence to request physician-assisted 

suicide should be no more difficult than determining competence to refuse life-prolonging 

treatment”.274 Accordingly, the rebuttal of the Competence Assumption starts with discussing the 

right to refuse treatment.  

Everyone in New Zealand has the right to refuse to undergo any medical treatment.275 The 

consequences of exercising that right can be that a person dies.276 Importantly, having a psychiatric 

illness does not make a person incapable of exercising that right.277 Nevertheless, as Justice 

Pankhurst has stated “everyone” “is not to be read entirely literally. A person must have capacity 

and the competence to make an informed and rational decision”.278 Thus, the law allows a person’s 

decision to be overridden where their ability to make that decision is compromised by lack of 

capacity, incompetence, or is irrational.  

The author believes that right, and its caveats, must be balanced against the right to freedom of 

thought, conscience, religion, and belief. Provided none of the caveats apply to a decision, then 

the two fundamental rights work together and can result in a perfectly healthy person deciding that 

they wish to refuse nutrition and hydration and die as a consequence. The right to freedom of 

thought acts as an implied presumption of competence because it would be incompatible with it to 

assume a person was incompetent merely because one did not agree with a person’s thoughts or 

beliefs, motivating their decision to refuse treatment or consider the decision irrational. There are 
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specific assumptions of competence in the Health and Disability Commissioner’s Code of Rights 

(HDC Code), 279 and the Protection of Personal and Property Rights 1988 (PPPR).
280 Although 

there is no express presumption of competence in the MHA-92, a psychiatric illness does not imply 

incompetence, and a person must give or refuse their consent to treatment unless under stringent 

circumstances provided for by the MHA-92.281 

Consequently, where the above rights conflict is when evaluating if a person’s decision is 

compromised for lack of capacity (legal or mental), incompetence, or irrationality. Because BORA 

confers the right to refuse medical treatment, there is no issue of legal capacity. The exercise of 

that right strikes at the heart of autonomy and self-determination.282 Furthermore, it directly 

respects the bodily integrity of the person.283 The right persists regardless of “how foolish” or 

irrational the decision to exercise it may appear to a medical practitioner (and by extension) greater 

society.284 Thus, with all due respect to Justice Pankhurst, “rationality” is not a real qualification 

on that right (and by extension, a request for P-AD), because it is only ever evidence of failed logic 

to determine incompetence, as will be explained in 4.2. Thus, this leaves only mental incapacity 

or incompetence as reasons to override an autonomous decision to refuse treatment. Where there 

are no such issues, “the principle of the sanctity of human life must yield to the principle of self-

determination”.285 The broad extent of the right to refuse lifesaving treatment and its principles are 

taken as a given:286 But, how do they transfer to a P-AD request? 

Assuming P-AD was legal (negating legal capacity concerns), the Competence Assumption 

automatically presumes that a psychiatric illness would disqualify a person from seeking it because 

they lack mental capacity, are incompetent, or their decision is irrational, meaning their 
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legal analysis of medical assistance in dying for those with a mental disorder” (2018) 56(1) Alta L Rev 149, at 166. 
281 The Honourable Justice Randerson The Laws of New Zealand Legally Incompetent Patients (Online ed) at [90]. 
282 Bland above n 1, at 843. Per Butler-Sloss LJ. “The starting point for consideration, in my view, is the right of a 

human being to make his own decisions and to decide whether to accept or reject treatment, the right of self-

determination. Such a decision may be rational or irrational”.  
283 Bland above n 1, at 883. Per Browne-Wilkinson LJ.  
284 Smith v Auckland Hospital Board [1965] NZLR 191 (HC) at [219]. See also Malette v Shulman (1990) 67 DLR 

(4th) 321. Where a doctor was liable because he gave a Jewish woman a blood transfusion when she had a card 

expressly saying not to do so. 
285 Bland above n 1, at 865. 
286 For a comprehensive overview, see Scott Kim Evaluation of Capacity to Consent to Treatment and Research 

(Thomas Grisso, Alan Goldstein, and Kirk Heilbrun eds, Oxford University Press, New York, 2010) at 3. 
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autonomous decision ought to be overridden. A request for P-AD represents the inverse of refusing 

treatment – giving informed consent to life-ending treatment, but as noted, determining 

competence should be no more complicated than refusing lifesaving treatment. The significance 

of informed consent does not need to be revisited here. Nevertheless, the HDC Code requires that 

health and disability consumers give their informed consent to any treatment, including P-AD (if 

permitted).287 The HDC code further requires that the consumer have all the information that a 

reasonable consumer in their circumstances needs to make an informed choice or give informed 

consent.288  

Information asymmetry is also critical to the EOLCA competence test (explained below) and the 

administration procedures.289 It is self-explanatory why information asymmetry is vital: for a 

person to decide, they need all the information they can to evaluate what to do. The problem is that 

providing that information does not mean that it is understood, processed, and acted upon, i.e., a 

competent, informed decision. Thus, a test for competence is required. The EOLCA has a specific 

test for determining whether a person is competent, which the author believes should also apply to 

P-AD requests. The test is:290 

A person is competent to make an informed decision about assisted dying if the person 

is able to-  

(a) understand information about the nature of assisted dying that is relevant to the 

decision; and 

(b) retain that information to the extent necessary to make the decision; and 

(c) use or weigh that information as part of the process of making the decision; and 

(d) communicate the decision in some way. 

 
287 Health and Disability Commissioner (Code of Health and Disability Services Consumers’ Rights) Regulations 

1996 Sch cl 2, Right 7(1). 
288 Schedule cl 2, Right 6.  
289 End of Life Choice Act 2019, s11(2)(a).  
290 Section 6. 
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However, before explaining why a person who requests P-AD can meet that test, rebutting the 

Competence Assumption, it is first necessary to explain the conflated but distinct concepts of 

capacity and competence that sit behind the test.291  

Legal capacity in respect of the individual is the “legal power vested in an individual by law to 

make decisions affecting herself in respect of a specific activity”.292 A lack of mental capacity can 

constrain legal capacity. The EOLCA competence test reflects the four-abilities model of mental 

capacity, the abilities being: (i) the ability to understand; (ii) the ability to appreciate the 

significance of medical information; (iii) the ability to reason; and (iv) the ability to communicate 

a choice. 293 The four abilities model also mirrors the mental capacity test under section 3(1) of the 

Mental Capacity Act 2005 (UK), which had, before the EOLCA, been “implicitly” accepted by 

the High Court and used as the capacity test in section 9 of the Substance Addiction (Compulsory 

Assessment and Treatment) Act 2017.294 Accordingly, “mental capacity must be defined as the 

presence of those abilities” which creates a link between mental capacity and competence: 295 But 

what is the link?  

As Bielby explains, there are two types of competence: (i) agency competence and (ii) task-specific 

competence. The former is necessary for the latter. Agency competence concerns a person’s ability 

to “act voluntarily for freely chosen purposes... [which] entails an ability to… value and pursue 

the necessary means to those purposes”. Task-specific competence concerns the ability “to perform 

or participate in a specialised activity successfully”. Bielby further explains that task-specific 

competence is divided into two categories, demonstrative (passing a test) and presumed (reaching 

the age of majority).296 The overlap between mental capacity and demonstrative task-specific 

competence is the link between capacity and competence. Bielby does have an issue with 

approximating the concepts because of how it operates when a substitute person takes up legal 

 
291 Philip Bielby “The conflation of competence and capacity in English medical law: A philosophical critique” (2005) 

8 Medicine, Health Care and Philosophy 357, at 362. 
292 At 359. Bielby divides legal capacity into two, first-person and delegated. 
293 Player above n 192, at 139.  
294 Alison Douglass “Rethinking necessity and best interests in New Zealand mental capacity law” (2018) 18 (1) 

Medical Law International 3, at 12. Citing All Means All above n 276, at [17]. 
295 Bielby above n 291, at 360. 
296 At 358. See also Age of Majority Act 1970, s4(1). 
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capacity for another.297 Nevertheless, he concedes that demonstrative task-specific competence 

could be the test for mental capacity, just called a different name.298  

For the author, Bielby’s concession captures how the EOLCA was intended to determine whether 

a person can decide for death. The objective of the EOLCA coupled with the implied presumptions 

of competence under BORA means that the majority of people, including those with a psychiatric 

illness, will have agency competence to request P-AD. However, that does not mean the majority 

will possess the demonstrative task-specific competence (aka the mental capacity) embodied by 

the EOLCA test to make an informed decision that they prefer P-AD to continued life. 

Nevertheless, some people with a psychiatric illness can satisfy the EOLCA test, as is now 

explained. 

The author prefaces the following with the caveat that he is not a psychiatrist or medically trained. 

The test’s application to a P-AD request is high level and intended to demonstrate that the 

Competence Assumption is not tenable. The first and second limbs of the EOLCA test relate to 

the person’s ability to “understand information about the nature of assisted dying that is relevant 

to the decision”. The author interprets this to require two specific understandings; (i) prognosis of 

their psychiatric illness and what other options for treatment are available (including the risks, 

benefits, and likelihood), and (ii) the irreversible nature of P-AD if successfully administered.299 

Full and frank information is critical because a lack of understanding may lead to the false 

interpretation that the requestor has not appreciated their options.300 Asking clarifying questions 

allows the psychiatrist assessing the P-AD request to determine that the person understands their 

diagnosis (regardless of whether the requestor chooses to accept it).301  

Applying the first limb of the EOLCA test to Emily and her TRD, it does not seem to the author 

impossible for a psychiatrist to confirm that she understands she has TRD and the options other 

than P-AD. The reason for this is that empirical studies suggest that even people with 

schizophrenia, although at a higher risk of deficiencies in abilities for competence, do not 

 
297 Bielby above n 291, at 364. 
298 At 363. 
299 These are adapted from the requirements imposed on the attending medical practitioner under section 11 of the 

End of Life Choice Act 2019.  
300 See also Kim above n 286, at 85. 
301 Starson v Swayze [2003] 1 SCR 722, [2003] SCJ No 33 at [90] and [91] (SCC), per Major J.  
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automatically have “deficits in understanding, reasoning, or appreciation of a type sufficient to 

presume that the person is not able to make treatment decisions”.302 Professor Candice Player 

examined the literature and empirical evidence around the decisional capacity of people with 

psychiatric illnesses. She noted that key findings from the MacArthur Treatment Competence 

Study were that: 303  

Most patients with schizophrenia did not score below patients who had been diagnosed 

with heart disease or the non-medically ill control group…[and] most hospitalized patients 

with serious mental illness have abilities similar to persons without mental illness for 

making treatment decisions.  

Furthermore, a 2003 study comparing the impairment of competence in people with dementia, 

depression, and schizophrenia using the MacArthur Competence Assessment Tool-Treatment 

(MacCAT-T) made essential findings on the level of incompetence in depression schizophrenia.304 

Player highlights the critical finding of that study; “that 53% of patients with schizophrenia lacked 

the capacity to make treatment decisions, compared to only 20% of patients who had been 

diagnosed with depression”.305 It is essential because 47% of schizophrenia sufferers, and 80% of 

people with depression could still consent. By extension, those respective proportions could 

request P-AD. There is no reason why Emily could not be amongst that 80%. 

Understanding is only part of the EOLCA test. The second limb of the test requires that Emily be 

able to “retain that information to the extent necessary to make the decision”. To the author, this 

is a factual matter that, in theory, is confirmed by re-inquiring with the person requesting P-AD. 

That is the procedure required by the EOLCA of a request by a terminally ill person.306 Similarly, 

the fourth limb, which concerns a requestor's ability to communicate a decision for P-AD, should 

not be controversial. People with a psychiatric illness, in most cases, have no difficulty 

communicating their preferences. In the case of a request for P-AD, they have already 

communicated a preference. That leaves just the third limb to consider. 

 
302 Berghmans above n 175, at 438.  
303 Player above n 192 at, 141 to 142. 
304 J Vollman and others “Competence of Mentally Ill Patients: A Comparative Empirical Study” (2003) 33 

Psychological Medicine 1463, at 1468. 
305 Player above n 192 at, 142. 
306 End of Life Choice Act 2019, s 12. 
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The third limb of the EOLCA test concerns the ability to “use or weigh that information as part of 

the process of making the decision”. The third limb captures the requestor’s ability to appreciate 

the information and reason with it, which goes directly to the four abilities model of mental 

capacity. On face value, a person who requests P-AD has performed these tasks by seeking an 

assisted death for their situation. However, the Competence Assumption insists that the nature of 

psychiatric illnesses warp a person’s appreciation such that a request for P-AD is not theirs; it is 

the illnesses. In other words, the request is not authentic.307 

Appreciation is about understanding what the person believes concerning the information obtained 

and retained (limbs 1 and 2 of the EOLCA test). In other words, the person must demonstrate they 

have applied the facts disclosed to them to their situation.308 The practical questions to assess a 

requestor’s appreciation are: does the person acknowledge (i) that they are suffering from a 

psychiatric illness, and (ii) the consequences of the psychiatric illness and potential treatment 

options for their situation.309 The purpose of understanding the person’s beliefs is to determine if 

they have any “delusional or bizarre beliefs about the potential value, or lack of potential value, of 

the treatment [or P-AD]”.310 It is helpful to apply the above to an example.  

Emily is diagnosed with TRD. This was communicated to her, as well as the following treatment 

options (including the risks and chances of success for each): 

1) Intensive behavioural therapy; 10% chance of improving symptoms over two years. 

2) A mixture of pharmacological therapies; 20% chance of improving symptoms but can 

cause weight gain, drowsiness and clouded thinking. 

3) Electroconvulsive therapy; 50% chance of completely removing symptoms but is an 

invasive procedure with a 30% chance of remission in two years, and the possibility of memory 

loss or heart issues. 

 
307 Hewitt above n 39, at 363. Cited by Tanner above n 280, at 167.   
308 Kim above n 286, at 22. 
309 At 23. Citing Thomas Grisso and Paul Appelbaum Assessing Competence to Consent to Treatment: A Guide for 

Physicians and other Healthcare Professionals (Oxford University Press, New York, 1998) at 45 to 49. 
310 Grisso above n 309, at 117. 
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With that hypothetical information, Emily acknowledges she has TRD and that it is the source of 

her feelings and unbearable suffering. She decides to refuse options 1) to 3). Instead, Emily decides 

she will refuse nutrition and hydration to bring about her death. She believes that action is 

guaranteed to relieve her of the suffering from her TRD. She does not want to die; she wants an 

assured end to her suffering. Looking at her options, 3) gives her a real shot of remission. However, 

it carries the chance that her TRD will return. Thus, it would be difficult to call her belief 

delusional. Many will be uncomfortable because what is driving Emily’s preference for death is 

her TRD may not be an authentic representation of her desire. For the reasons below, the author 

does not agree that every P-AD request will not be authentic. 

Authenticity assumes that every person who seeks P-AD had turned their mind to a particular 

situation inconsistent with their request, and second, they would not change their mind.311 Of 

course, some people do fit that narrative, for example, a nun who develops TRD and now requests 

P-AD. That would go against her religious teachings and would appear to be the TRD altering her 

authentic values and beliefs. The nun is different from Emily because, as Tanner states:312 

There is a difference between a suicidal desire that is a feature or symptom of depression, 

and a desire for death rooted in a person's assessment of their circumstances in suffering 

from depression. 

For the nun, it would seem appropriate, based on the evidence, to decline her P-AD.  Acceding to 

her request contradicts the strong values she is known to hold, and that her request is likely a 

symptom of her TRD. However, there is nothing to say that the nun will ever regain her prior 

beliefs about death. As Schuklenk describes, “a patient’s depressed self to a large extent constitutes 

her authentic evolved self”.313 If the nun still seeks P-AD after some time and possible further 

treatment attempts, how can the assessing medical practitioner be sure if her previous views are 

her authentic views or if her new reality has changed her views about death? However, as Tanner 

rightly points out, the SCC in Carter No 3 put that issue to bed because the law already accepts 

that medical practitioners can assess authenticity in other serious decisions like withdrawing 

lifesaving treatment.314 Thus, there is no reason for an assessing medical practitioner to think that 

 
311 Kim above n 286, at 30. 
312 Tanner above n 280, at 167. 
313 Schuklenk and Vathorst above n 170, at 581. 
314 Tanner above n 280, at 169 to 170.  
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(i) Emily is not authentic in her belief that dying is what she believes is best for her because she 

wishes to escape her suffering, and (ii) that the nun has changed her values. In essence, Justice 

Baudouin came to a similar position in Truchon, stating in obiter dicta that people with psychiatric 

illnesses once assessed as competent can prefer an assisted death;315 and finding “overwhelming 

evidence” that there is no issue with the ability to determine capacity for assisted dying, regardless 

of if the person is suffering from a psychiatric illness.316 Accordingly, the issue of authenticity 

within the Competence Assumption seems, as Tanner puts it, to “indict a great deal of standard 

medical practice and the law that frames it”.317 

For the author, questioning the authenticity of a request for P-AD, because it is possible that the 

psychiatric illness is influencing the decision, is a prudent course of action to ensure the requestor 

is not forming their belief on wrong premises.318 However, that inquiry into appreciation must be 

on a case by case basis. The Competence Assumption wrongly assumes every person with a 

psychiatric illness will not make an authentic request because they are basing their decision on 

wrong premises warped by their psychiatric illness. For the reasons above, it is simply not the case 

that every person with a psychiatric illness is not being authentic. Accordingly, Parliament should 

not support the Competence Assumption on that basis; to do so would be to allow Collective 

Vulnerability to override the autonomous decisions of some people seeking P-AD to escape their 

suffering. Nevertheless, Parliament may say that seeking P-AD is an irrational decision, thus the 

Competence Assumption is still a valid reason to limit BORA section 19.  

4.2: Rational choice.  

The rationality of assisted dying has its genesis in the logic of relieving the unbearable suffering 

of a person with terminal cancer who has only six months to live. Without the option of assisted 

dying, that person is faced with the Cruel Choice. Specifically, the person is faced with the prospect 

of either:  

 
315 Truchon above n 37, at [421]. 
316 At [406]. 
317 Tanner above n 280, at 171. 
318 Harold Bursztajn and others “Beyond Cognition: The Role of Disordered Affective States in Impairing Competence 

to Consent to Treatment” (1991) 19(4) Bull Am Acad Psychiatry Law, 383 at 386. 
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1) undergoing treatment (should they wish to pursue it) that is likely to be painful and 

discomforting and is highly unlikely to cure their illness until they succumb to the illness; 

2) not undergoing further treatment but will suffer with the pain of their illness until they 

succumb to the illness; or 

3) committing a violent, lonely suicide.  

If a painless and dignified death was an option, it would appeal as the best or rational choice for 

some people.319 The EOLCA broadly represents that option. If society understands why assisted 

death might be a rational choice for a person with unbearable suffering from a terminal illness 

likely to end their life within six-months, it follows that they ought to understand why P-AD might 

be a rational choice for a person with a psychiatric illness who experiences unbearable suffering 

from their grievous and irremediable condition. Accordingly, a person with a psychiatric illness 

may view death as a rational choice to escape their suffering.320  

However, the Competence Assumption takes issue with this; why, is there something profoundly 

different?321 The fact a person requesting P-AD is not on a trajectory towards death should not be 

compelling because the EOLCA intends to respect a persons’ decision not to experience 

unnecessary suffering. Accordingly, assuming the person with a psychiatric illness can make a 

competent decision about assisted dying, which as explained above they can, then there is no 

reason not to accede to their decision. Nevertheless, the Competence Assumption includes the idea 

that P-AD could not be a rational response to unbearable suffering from a psychiatric illness. As 

will now be explained, that argument cannot be maintained.  

Siegel has suggested an issue with confining rationality to prefer assisted dying to terminally ill 

people. She believes that the problem with the paradigm case (the basis for thinking that P-AD 

 
319 Karolyn Siegel “Psychosocial Aspects of Rational Suicide” (1986) Vol. XL (3) American Journal of Psychotherapy 

405, at 408. 
320 Schuklenk and Vathorst above n 170, at 578. “While public support for the availability of assisted dying for 

terminally ill patients is at an all-time high in various Western countries, there is actually no ‘terminally ill’ clinical 

diagnosis. What supporters of this threshold criterion probably have in mind is a catastrophic illness that will 

foreseeably and in the reasonably near future kill the person requesting assistance in dying. They empathise with the 

end-of-life choices a dying patient with late-stage cancer might make, and they think we ought to respect such difficult 

decisions even to the point of providing assisted dying.” 
321 Ibid. “In the minds of many, empathy with a clinically depressed person is not different to our empathy with 

someone who just feels a bit bad”. 
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might be a rational choice) is that not every cancer patient who has a terminal diagnosis turns to 

the thought of an assisted death; in fact, very few do. The limited number of terminal cancer 

patients who seek an assisted death, according to Siegel, “calls into serious question the 

assumption implicit in the rational-suicide position”.322  

The assumption is that if assisted dying is the rational choice for the terminal cancer patient, why 

do so few seek it? The author’s immediate reply to Siegel is that the most popular course of action 

is not necessarily the only rational response. People are not robots who calculate without emotion, 

and death is the ultimate and the unknown. Accordingly, it makes sense that many terminally ill 

people will want to salvage life, a rational choice in itself. This is demonstrated by the Netherlands, 

where assisted dying is legal for terminal, non-terminal, and psychiatric illnesses, but is not often 

sought for any condition.323 Nevertheless, this does not detract from the underlying logic that a 

person with the capacity to make an informed decision might rationally see assisted dying as their 

best option.  

What Siegel’s construction appears to do is to equate rationality with reasonableness. That 

connection is not uncommon, as Prado explains:324 

When questions arise about rationality, most people think in terms of reasonable and 

unreasonable behaviour. Few think first of the standards reasoning must meet. With respect 

to choosing to die, many who participate in debate about the rightness or wrongness of... 

[choosing to die] tend to impose this common interpretation of rationality… There is a 

sense in which any drastic act is always unreasonable precisely in being drastic; and willing 

abandonment of life is certainly drastic. The proper contrast to choosing to die’s being 

rational is that the act is not rational in virtue of faulty reasoning, perversity, or pathology. 

Prado’s statement strikes at the heart of the Competence Assumption. When one thinks about P-

AD, the gut response for most is that such a drastic action must be unreasonable, as Prado suggests. 

However, if the structure of the sufferer’s assessment results in the “drawing of valid inferences 

 
322 Siegel above n 319, at 408. 
323 Regional Euthanasia Review Committees, Annual Report (2018). In 2018, assisted deaths represented 4% of the 

total deaths in the Netherlands. Of the 6,126 notified deaths, 4,013 were attributed to cancer. The next highest number 

of assisted deaths was 722 because of a ‘combination of disorders’, 382 for neurological disorders, 231 cardiovascular 

diseases, 189 pulmonary disorders, 205 multiple geriatric syndromes, 146 dementias, 155 other conditions, and 67 

psychiatric disorders.  
324 Prado above n 258, at 31. 
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from true premises” then P-AD can be a rational choice regardless of how drastic it may appear.325  

The gut response aligns with the idea that a person suffering from a psychiatric illness lacks 

capacity and fails to appreciate their options and the value of continued life. However, there is an 

essential distinction between a failure in appreciation because the logic does not compute and a 

failure because the premises or conclusions are not reasonable. If one accepts the latter, the 

sufferer’s autonomous decision is constrained by the beliefs about what is reasonable in others’ 

eyes; that is the cultural narrative of suffering. On the other hand, a failure in logic is a legitimate 

marker that a requestor may not be competent because they cannot appreciate their options (i.e., 

soft paternalism). Of course, there is a value judgment in the structured logic of weighing up 

whether or not to seek P-AD. However, that judgment must be the sufferer’s, i.e., P-AD is, or is 

not, preferable to continued suffering, potential treatment, or a violent suicide because of their 

psychiatric illness. 

For Prado, the inclusion of value judgments as a premise is a real problem for the idea that assisted 

dying can be a rational choice for a terminally ill person and, by extension, a person with a 

psychiatric illness. This is because they are necessary to prompt action. The sufferer’s value 

judgment is a problem for Prado because a value judgment "is neither true nor false but rather what 

[the sufferer] prefers".326 Accordingly, the question in considering competence to seek P-AD 

becomes whether the preference for an assisted death over continued living is understandable. For 

Prado, to answer that question requires a "balanced consensus" that the sufferer prefers P-AD.327 

The balance is between those who agree with the value judgment and those who do not and is 

required to ensure that the value judgment does "unduly supersede her interest in continuing to 

live".328 Thus, for Prado determining whether P-AD is a rational choice is not confined to the 

person's closed-circuit logic, and external perspectives accordingly constrain autonomy. However, 

it would not be appropriate to enquire if others consider the decision as understandable if the only 

concern is capacity and task-specific competence. That inquiry ought only to check the logic 

leading up to the value judgement.  

 
325 At 32. 
326 Prado above n 258, at, 36 and 54. 
327 At, 37. 
328 Ibid. In the explanation given by Prado, he focuses on the influence cultural perspectives might have on the patient's 

value judgment and so “only those who are outside it can raise many of the hard questions that need to be asked... 

[S]he needs to gain perspective on her situation.” 



 

~ 75 ~ 

 

Prado would take issue with that position because the value judgment must operate as a premise 

in the person's logical process (embodied by the appreciation limb of determining competence). 

The only way to test a value judgment, as stated, is for it to be supported by a balanced consensus 

understanding the determination. 

The author disagrees and maintains that the only concern should be whether there is a failing in 

the logic (appreciation) that may indicate that a sufferer’s preference for P-AD may not be rational, 

not an appeal to what the majority considers reasonable. Furthermore, Prado himself identifies 

issues with the balanced consensus position. First, even if there is agreement on the structure of 

the reasoning, people might disagree with the content of the premises, e.g., that TRD is not 

treatable or that suffering from a psychiatric illness is not real. Second, and at a deeper level:329 

Values and interests are not always readily separable… interests are largely determined by 

values. Therefore, the interest in continued life may in fact be properly superseded by 

values regardless of how they are viewed by those not sharing the values in question.   

The above reinforce why it is inappropriate to look beyond the logic. Accordingly, it is useful to 

set out what the structured reasoning might look like for a rational, autonomous decision to seek 

P-AD. Note, that just as there is debate about the rationality of assisted dying, there is also debate 

over what would constitute a rational assisted death.330  

First, one must understand that truth and falsity are properties of statements (premises), not 

arguments. When thinking about an argument, it is either valid or invalid. It is valid when the 

conclusion follows from its premises. To illustrate, consider the following: 

if, Premise 

P1 Depression that has not been relieved after all applicable and regular (i) 

biological treatments i.e. medication; (ii) psychotherapeutic treatments; and 

(iii) social interventions, it is Treatment Resistant Depression (“TRD”) 

+  

 
329 At, 54. 
330 Siegel above n 319, at 407. While Siegel ultimately urges against rational suicide, her construction as to what it 

might look like is sound and workable.  See also Hewitt above n 39, at 361, and Kasper Raus and Sigrid Sterckx 

“Euthanasia for Mental Suffering” in Michael Cholbi and Jukka Varelius (ed) New Directions in the Ethics of Assisted 

Suicide and Euthanasia (Springer, online, 2015) 71, at 85.  
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P2 TRD is irremediable  

+  

P3 Emily has Depression 

Therefore  

C1 Emily’s depression is irremediable  

C1 is not valid because P3 does not follow from P2 as we do not know if Emily meets P1. Emily’s 

depression (in this example) can only be incurable if we know that she has TRD.  The simple fix 

is to amend P3 to say, Emily has TRD, then C1 is valid. Establishing that Emily has TRD is a 

question of fact; if she meets the criteria suggested by P1, and P3 is amended as above, then the 

equation P1 + P2 + P3; therefore, C1 presents a valid argument. 

However, are P1 and P2 true or false? As is explored in Part II, a psychiatric illness may be 

irremediable. A debate about the irremediable nature of depression is what Prado meant by 

disagreement as to the “content” of the logic by the balanced consensus as mentioned earlier. As 

a result, we would need to amend P2 and C1 so that there is an exclusive ‘or’ to account for the 

option that TRD is either irremediable or treatable. It should be noted that the exclusive ‘or’ has 

an implicit either before the premise, meaning that TRD cannot be both irremediable and treatable 

at the same time. 

 Premise 

P1 Depression that has not been relieved after all applicable and regular (i) 

biological treatments i.e. medication; (ii) psychotherapeutic treatments; 

and (iii) social interventions is Treatment Resistant Depression (“TRD”) 

      +  

(P2a TRD is irremediable 

       or 

P2b) TRD is treatable 



 

~ 77 ~ 

 

      + 

P3 Emily has TRD 

      therefore 

(C1 Emily’s TRD is irremediable  

        or 

C2) Emily’s TRD is treatable 

The result is four possible logic constructions, but only 1 and 3 are valid, 2 and 4 are invalid.  

# Structure 

1 P1 + P2a + P3 therefore C1 

2 P1 + P2a + P3 therefore C2 

3 P1 +P2b + P3 therefore C1 

4 P1 + P2b + P3 therefore C2 

Accordingly, there must be a determination that either P2a or P2b is true. However, what is the 

truth? Let us assume that P2a is true, that is, that TRD is irremediable. The consequence is that the 

only valid argument left is structure #1. However, without a value judgement from Emily, all we 

have is a valid argument. 

To include the value judgment, another premise P0, is first required. P0 states that depression can 

cause unbearable suffering. As is explained in Part III, the experience from a psychiatric illness 

can subjectively cause unbearable suffering.331 However, because not every person with 

depression will experience unbearable suffering, it is a question of fact whether Emily is suffering 

unbearably. Again, logic requires that either Emily has unbearable suffering caused by her 

depression or she does not. Assuming Emily is suffering unbearably. To reflect this, we must 

further amend P3 to say, Emily has TRD, which causes her unbearable suffering. The next step is 

to add in the motivator.   

 
331 Bonnie Steinbock “Physician-Assisted Death and Severe, Treatment-Resistant Depression” (2017) September 

Hastings Center Report, at 32 and 39: “the suffering that patients with major depressive disorder endure is at least as 

severe as that experienced by patients with physical illness.” 
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Emily wishes for her suffering to stop, but because her TRD is irremediable, she must choose 

between continued suffering (A), a violent suicide (B), or if permitted P-AD (C), assuming. 

Emily’s value judgment is her choice; it is neither true nor false, there is just her preference. The 

consequence is that there are three valid arguments for Emily, each of which is logically sound if 

we take as true that TRD is irremediable and that Emily has TRD, which is causing her to suffer 

unbearably. Each argument should satisfy the appreciation limb of the EOLCA’s competence test.  

If there are three valid options for Emily A, B, or C, which should she choose? That is a question 

for Emily - what does she value, life with suffering or death, if death, how should it be achieved. 

Although Emily can, logically speaking, choose any of the three options, is there one that she 

should choose over the others? That is where Prado’s balanced consensus comes in. It is supposed 

to act as the rudder, steering Emily to the right choice. Should she choose an option that is not 

supported by the balanced consensus, then it would be said to be unreasonable and thus set in 

motion some interference in her decision. Of course, this does not sit with autonomy and the 

objective of the EOLCA. It is difficult to reconcile that objective of respecting autonomous 

decisions not to suffer with requiring a value judgement to be reasonable. Furthermore, doing so 

would seem to undermine the BORA right to freedom of thought and belief. The issue of rationality 

in P-AD could be criticised because it is removed from the realities of the medical practitioner 

deciding whether a person can receive an assisted death.332 However, that does not detract that P-

AD can be a logical option for some people with a grievous and irremediable psychiatric illness to 

relieve their unbearable suffering representing their authentic value judgement.333  

To summarise, the Competence Assumption fails to justify the limitation on BORA section 19 

demonstrably. As explained, people with unbearable suffering from a grievous and irremediable 

psychiatric illness do not automatically lose the capacity to make informed decisions. Though there 

can be some practical complexities in untangling the effect of a psychiatric illness on a persons’ 

ability to weigh and appreciate their options, it can be untangled if one focuses on the person’s 

logic. Fundamentally, identifying a failure in logic over an unreasonable determination is how a 

medical practitioner can assess if the preference for P-AD is rational. This is the same process used 

 
332

 Siegel above n 319, at 407. “...it is undoubtedly easier to persuade others of the inherent logic of that viewpoint 

when it is presented in abstract concepts that permit them to avoid considering the pattern of self-destructive behaviour 

and impoverished interpersonal relationships frequently characterizing the lives of those who choose suicide.” 
333

 Schuklenk and Vathorst above n 170, at 581.  
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when assessing a refusal for lifesaving treatment. With the rebuttal of the Competence 

Assumption, the author has presented to Parliament why the cultural narrative of suffering is 

erroneous. Consequently, Parliament should not rely on it to justify the Offending Criteria for 

BORA section 5 purposes. However, there are significant ethical and policy reasons both for and 

against P-AD. 
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Part V: Why Allow Psychiatric Assisted Dying?  

Those who support acceding to assisted dying requests made by competent adults (and 

possibly mature minors) for irreversible conditions that render a patient’s life permanently 

not worth living to them have good reason to support the availability of assisted dying for 

competent patients suffering from TRD or other psychiatric disease.334 

Whether Parliament should permit P-AD and whether the discrimination against people with 

psychiatric illnesses is justifiable are as much questions of ethics and policy as they are medicine 

and positive law.335 At the core of the investigation is the question: Do the ethical and policy 

reasons that support assisted dying for persons with unbearable suffering from a terminal illness 

exclude those suffering from a psychiatric illness?  The author and some other thinkers believe 

they do not.336 Accordingly, this Part first explores why that position is defendable in light 

of Truchon and building on the conclusions in the previous Parts. In particular, it applies the core 

ethical arguments that support assisted dying to a person with unbearable suffering from a grievous 

and irremediable psychiatric illness, who competently decides that they no longer want to suffer 

and prefer an assisted death. Next, it clarifies that P-AD is compatible with the core health 

objective of suicide prevention and does not create suicide contagion. It then explains why P-AD 

does not reinforce the loss of hope and is not the edge of a slippery slope. Ultimately, this Part 

demonstrates no reasonable ethical or policy distinction that Parliament could rely upon to justify 

the discriminatory status quo under the EOLCA. 

5.1: Arguments for. 

For the author’s position to hold, the ethical underpinnings which justify assisted dying in terminal 

cases must apply with equal or greater force to persons who seek assisted dying because of their 

terminal illness.337 Player, as one commentator, has taken a similar position to the author but has 

argued that the only concern should be whether the requestor is competent; if so, they should 

 
334 Schuklenk and Vathorst above n 170, at 577.  
335 Pattinson, above n 172, at 1-002.  
336 See Malcum Parker “Defending the indefensible? Psychiatry, assisted suicide, and human freedom” (2013) 36 

International Journal of Law and Psychiatry 485, at 486. See also Schuklenk above n 334, and Tanner above n 280, at 

158.  
337 Steinbock “Physician-Assisted Death and Severe, Treatment-Resistant Depression” above n 331, at 32. 
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receive P-AD.338 To arrive at that conclusion, Player suggests that three primary ethical arguments 

support assisted dying and do not exclude suffering from a psychiatric illness. The ethical 

arguments are:339 

1. The Autonomy Argument - which holds “...that competent adults should have the right to 

make important decisions about their own lives, according to their own values”. 

Accordingly, the person with unbearable suffering from a psychiatric illness who 

competently seeks P-AD should not be denied it. 

2. The Moral Equivalence Argument - which holds “... that the difference between killing and 

letting die does not itself make a difference to the moral assessment of the actions”. If 

correct, the basis for seeking assisted death does not affect the moral assessment.  

3. The Beneficence Argument - which holds that medical practitioners, in observance of a 

person’s best interests (an appeal to the ethical principle of beneficence) would be justified 

in taking more active means to provide an assisted death over allowing a patient to suffer 

through a protracted death as it is the less harmful option for the patient. 

In the author’s opinion, Player has correctly identified the ethical arguments behind permissible 

assisted dying. Her analysis goes a long way in bringing to the surface how society inconsistently 

applies them to persons seeking P-AD. The differential treatment is an extension of the cultural 

narrative of suffering, and when assisted dying could be a response to that suffering, allowing 

unfair discrimination by excluding P-AD.340 However, Player’s conclusion and focus on 

the Autonomy Argument is insufficient to ethically justify assisted dying and, by extension, P-AD. 

Similarly, the Moral Equivalence and Beneficence Arguments individually fall short of being 

convincing. However, a combination of the Autonomy and Beneficence Arguments, described by 

De Haan as the joint view of autonomy, is to the author a compelling ethical justification for 

assisted dying and P-AD.341 Accordingly, we will now consider each of the ethical arguments and 

develop Player’s position to explain to Parliament why it should amend the EOLCA.   

 
338 Player above n 192, at 161. 
339 At, 130 to 133. 
340 Schuklenk and Vathorst above n 170, at 577. 
341 Jurriaan De Haan “The Ethics of Euthanasia: Advocates’ Perspectives” (2002) 16(2) Bioethics 154, at 156. 
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Respect for autonomy would appeal as the strongest and most common argument supporting 

assisted dying and why we might permit P-AD.342 The Courts reinforce the weight of autonomy: 

“People seeking physician-assisted death do so out of deeply personal and fundamental beliefs 

about how they wish to live or cease to live”; 343 and “an individual's response to a grievous and 

irremediable medical condition is a matter critical to their dignity and autonomy”.344 The 

Autonomy Argument is the least complex of the three ethical arguments as it holds that a person 

with a psychiatric illness who competently seeks P-AD must be allowed to receive it. De Haan has 

called this the pure autonomy view, which allows P-AD to be ethical because the request “does all 

the argumentative work”.345  

The Autonomy Argument builds on the position that a person can competently refuse lifesaving 

medical treatment, regardless of their reasons, provided they have the capacity to make the 

decision. Player describes this requirement as “soft-paternalism”.346 According to Gerald 

Dworkin, soft-paternalism: 347  

Is the view that the only conditions under which state paternalism is justified are when it 

is necessary to determine whether the person being interfered with is acting voluntarily and 

knowledgeably.  

However, the EOLCA imposes stronger fetters on a request: It requires a person to be suffering 

unbearably from a terminal illness and that the reason they seek assisted dying is not because of a 

psychiatric illness. Those requirements appear to be hard, not soft-paternalism. The hard-

paternalist accepts that coercive interference with an autonomous decision may be justified even 

if a person is acting voluntarily and knowledgeably.348 Hard-paternalism is thus in tension with 

the liberal idea that there is more than one conception of a good life, or more accurately, the good 

death that a person can hold.349 Under the EOLCA, Parliament has determined that a good life is 

 
342 De Haan above n 341, at 155.  
343 HS (Re) 2016 ABQB 121 [2016] A.J No 197 at [26]. 
344 Carter No 4 above n 65, at [66].  
345 De Haan above n 341, at 162. 
346 Player above n 192, at 135. 
347 Dworkin, Gerald, “Paternalism”, The Stanford Encyclopaedia of Philosophy (Summer 2020 Edition), Edward N. 

Zalta (ed.), forthcoming URL = <https://plato.stanford.edu/archives/sum2020/entries/paternalism/>. at, [2.1]. 
348 Ibid.  
349 Player above n 192, at 130. See also Alison Holloway “What is a Good Death? A Doctor’s View” in Jon Morgan 

(ed) An Easeful Death? Perspectives on Death Dying and Euthanasia (The Federation Press, Sydney, 1996) at 39. 
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not prematurely ended because of the unbearable suffering from an irremediable psychiatric 

illness, but it could be if the source of that suffering is a terminal illness. Player would reject this; 

if the Autonomy Argument allows a competent person to refuse lifesaving medical treatment and 

a competent terminally ill person to seek assisted dying, then the hard paternalist requirements are 

just an imposition of the majority moral view about the good life. Thus, Player believes that the 

only concern should be whether a person has the capacity to make a competent decision because 

in a liberal society an individual should determine what the good life is for them.350 Following 

Player’s logic, the EOLCA should not focus on the type of medical condition behind the request 

by requiring a terminal illness and excluding people seeking P-AD.  

While this thesis has argued that the EOLCA should not arbitrarily focus on the type of medical 

condition in reliance on the assumption within the cultural narrative of suffering, contrary to 

Player, the author believes competence is necessary, but not sufficient, to act on an autonomous 

request for assisted dying, and by extension P-AD. A competent request must be motivated by 

unbearable suffering caused by an irremediable somatic or psychiatric illness. Thus, what ethically 

justifies P-AD is respecting a person’s choice to relieve their suffering by an assisted death. This 

is the joint view of autonomy which is discussed below. However, before considering that position, 

it is appropriate to first address the Moral Equivalence and Beneficence Arguments as possible 

justifications for P-AD.  

The core of the Moral Equivalence Argument is that there is no moral significance between killing 

and letting die, that is to say, “if a doctor lets a patient die, for humane reasons, he is in the same 

moral position as if he had given the patient a lethal injection for humane reasons”.351 The leading 

authority in favour of that proposition, and from whom the earlier quote comes, is the philosopher 

James Rachels. Rachels’ thesis is demonstrated by the well-known scenario of Smith and Jones. 

In the scenario, Smith and Jones will inherit a fortune if their respective six-year-old cousin dies. 

Smith sneaks into the bathroom, intending to drown his cousin and indeed drowns his cousin in 

the bath, making the death look like an accident. Jones, who also intends to drown his cousin, 

 
350 Player above n 192, at 160. 
351 James Rachels “Active and Passive Euthanasia” in Larry May and Jill Delston (eds) Applied Ethics, A Multicultural 

Approach (6th ed, Routledge, New York, 2016) 423, at 426. 
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sneaks into the bathroom but finds her already drowning in the bath, but Jones does not intervene 

before his cousin drowns. As Player writes:352  

Smith killed his cousin, while Jones merely let him die. If, by itself, the distinction between 

a killing and a letting die were morally significant, we should conclude that Jones’s 

behaviour was less morally reprehensible than Smith’s. 

For Rachels, there is no moral defence for Jones to say “I just let him drown, I didn’t kill him”, 

and this would resonate with most people. By letting his cousin drown, when he could have saved 

her without harming himself, Jones might have well held her head under the water.353  Rachels 

rightly reminds us that medical practitioners are not like Smith or Jones, they want to treat 

suffering. However, he maintains that the “bare difference between killing or letting die does not 

make a moral difference”.354  

According to Player, if Rachels is right, then there is nothing morally to distinguish the competent 

person with a psychiatric illness who refuses life-saving treatment and dies from the person with 

a terminal illness who does the same. In both cases, the medical practitioner lets them die.355 She 

suggests that the Moral Equivalence Argument ethically justifies assisted dying for terminally ill 

people because there is no distinction between killing and letting die. On that basis, she believes 

that there is no reason to prohibit P-AD because it would be absurd to allow a person with a 

psychiatric illness to refuse life-saving treatment but deny their request for P-AD.356   

However, Player does not engage the underlying moral debate. Instead, she only attempts to 

demonstrate that the Moral Equivalence Argument does not focus on the person's medical 

condition. For the author, it is not sufficient for Player to assume that just because a person with a 

psychiatric illness can competently refuse lifesaving treatment and be allowed to die, which is 

morally the same as killing in P-AD, that it is morally acceptable in either case. That is to say, it 

 
352 Player above n 192, at 131. 
353 Rachels above n 351, at 425 to 426. 
354 At, 426. 
355 Player above n 338, at 145. Player cites Bouvia v Riverside Hospital 179 Cal. App. 3d 1127, 1137 (1986)., and 

Inquest into the Death of Kerrie Wooltorton (unrep, Norfolk County Coroner’s Court, Armstrong J, 28 September 

2009).  
356 Player above n 338, at 146. See also Sascha Callaghan and Christopher Ryan “Refusing medical treatment after 

attempted suicide: Rethinking capacity and coercive treatment in light of the Kerrie Wooltorton case” (2011) 18 

Journal of Law and Medicine 811.  
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does not follow from the Moral Equivalence Argument that either killing or letting die should be 

permitted. As Rachels states, both are subject to moral appraisal.357  

Fundamentally, the author is not convinced that the Moral Equivalence Argument on its own is a 

sound basis for arguing that assisted dying should be permitted, and by extension, P-AD. It is the 

author’s opinion that there is something inherently different between the two situations of letting 

die and killing that comes with his own specific moral appraisal. Consequently, Player’s 

suggestion that P-AD should be permitted because the Moral Equivalence Argument for assisted 

dying does not exclude it is too weak to accept. The Beneficence Argument and the joint view, 

however, are more compelling. 

Beneficence and non-maleficence operate as guiding rules in medical ethics.358 Broadly, 

beneficence captures actions that seek to benefit or promote the good of others; capturing qualities 

of mercy, kindness and compassion.359 Non-maleficence captures the ideal that a medical 

practitioner should do no harm.360 The key distinction between beneficence and non-maleficence 

is the nature of the rule, specifically:361  

Rules of non-maleficence are negative prohibitions of action that must be followed 

impartially and that provide moral reasons for legal prohibitions of certain forms of 

conduct. By contrast, rules of beneficence state positive requirements of action, need not 

always be followed impartially, and rarely, if ever, provide moral reasons that support legal 

punishment when agents fail to abide by the rules. 

According to Player, the Beneficence Argument justifies assisted dying because it is the beneficent 

thing to do over letting a person suffer.362 The ethical justification extends to P-AD because a 

grievous and irremediable psychiatric illness can cause unbearable suffering. For Player, if 

suffering is subjective, then the Beneficence Argument must apply to psychiatric illnesses as 

 
357 Rachels above n 351, at 426 to 427.  
358 Tom Beauchamp “The Principle of Beneficence in Applied Ethics, The Stanford Encyclopaedia of Philosophy 

(Spring 2019 Edition), Edward N. Zalta (ed.), URL = <https://plato.stanford.edu/archives/spr2019/entries/principle-

beneficence/>, at [6.2]. 
359 At [3]. 
360Sandra Woien “Life, Death, and Harm: Staying Within the Boundaries of Non-maleficence” (2008) 8(11) The 

American Journal of Bioethics 31, at 32. 
361 Beauchamp above n 358, at [3]. 
362 Player above n 338, at 134. 

https://plato.stanford.edu/archives/spr2019/entries/principle-beneficence/
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well.363 As explored in Part III, the suffering experience is inherently subjective and does not 

require a somatic source. The suffering from a psychiatric illness “cannot be dismissed or 

downplayed as “suffering-lite” in contrast with physical suffering”.364 Thus for Player, the 

Beneficence Argument justification for assisted dying cannot exclude suffering from a psychiatric 

illness.  

However, the subjective experience is only part of the argument, the suffering needs to go beyond 

what the medical practitioner can treat, it must be irremediable. In cases where there is 

irremediable suffering, if assisted dying is viewed as the ultimate treatment option, then it may be 

the beneficent thing to do. As explained in Part II, psychiatric illnesses can be grievous and 

irremediable. Insisting that a person suffering from a psychiatric illness be denied P-AD because 

there is a possibility that medicine will someday provide effective treatment, or that the suffering 

will just get better, reasserts the Suffering Assumption and:365   

Ignores unjustifiably the high burden that is paid by patients who happen to wait 

unsuccessfully for a successful treatment that may not come about at all or that may come 

about too late for many patients to enjoy its fruits.  

We have already rebutted the Suffering Assumption but the presumption within it, that suffering 

from a psychiatric illness is less severe to that from a terminal illness, does relate to another 

dimension of the Beneficence Argument. Fundamentally, what prompts a medical practitioner to 

accede to assisted dying in the case of a terminally ill person under the Beneficence Argument is 

that assisted dying is a quick and relatively painless way to end a person’s suffering compared to 

allowing them to endure until a treatment comes, refusing lifesaving treatment or potentially 

committing a violent and lonely suicide. Rachels describes this as the “humanitarian impulse” to 

benefit others by stopping their suffering.366 Although the humanitarian impulse appears to be at 

its strongest when the sufferer is on a trajectory towards death, that is just because suffering from 

a terminal illness conforms to the Cartesian Dualist ideals as discussed in Part III. Nevertheless, 

the humanitarian impulse is activated by any present suffering, which at first sees a medical 

 
363 At 147.  
364 Tanner above n 336, at 161. 
365 Schuklenk and Vathorst above n 170, at 581. 
366 Rachels above n 351, at 424. 
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practitioner try and treat the person. Eventually, if all treatments fail, the suffering becomes 

irremediable, prompting the medical practitioner to consider assisted dying. That approach does 

not preclude P-AD; instead, the suffering from a psychiatric illness may continue for the sufferer’s 

entire life. That would be a more compelling case of suffering than a person on the cusp of death.367 

For Player, because we are motivated by the humanitarian impulse to provide assisted dying to 

reduce present suffering, and it is clear that some patients with a psychiatric illness are 

experiencing suffering that cannot be relieved presently, the Beneficence Argument does not 

exclude P-AD. The author agrees that the desire to relieve suffering must transcend the source of 

suffering. However, the Beneficence Argument does not on its own adequately explain why 

assisted dying, and by extension P-AD, are ethically justifiable. What is missing is that the sufferer 

wants an assisted death. Thus, we will now discuss the joint view of autonomy and why it provides 

a compelling ethical justification for P-AD. 

Player would reject the joint view because of the Moral Equivalence Argument. She argues that if 

we accept that a person could die as the result of refusing lifesaving treatment, we must accept that 

assisted dying is acceptable. Accordingly, whether there is treatment available to relieve the 

suffering or that there is suffering at all, should not change the outcome of a competent request for 

P-AD.368  

The author agrees that some of the principles behind accepting that a person may refuse lifesaving 

treatment and assisted dying are the same (respect for autonomy, self-determination, and bodily 

integrity) and that both permit that a person dies. However, refusing lifesaving treatment and 

assisted dying are different events, that is (as stated earlier) they have different moral appraisals. 

In assisted dying and P-AD, beneficence takes a significant role that is not necessary in refusing 

treatment cases. A person can be motivated to refuse lifesaving treatment for any reason, e.g., a 

prisoner on a hunger strike to protest supposed injustice. Whatever their reasons for refusing to 

receive artificial nutrition and hydration, it is their right.369 Thus, refusing lifesaving treatment is 

 
367 Schuklenk and Vathorst above n 170, at 558. 
368 At 151. 
369 While a person may refuse artificial nutrition and hydration because they have unbearable suffering from medical 

condition, the exercise of their right does not require us to look at their reasons only their capacity and competence to 

make the decision. See All Means All above n 276, at [44]. 
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ethically justified by the pure view of autonomy, whereas assisted dying, and by extension, the P-

AD, are ethically justified by the joint view. 

There are three reasons why the joint view, not the pure view, applies to assisted dying and P-AD. 

First, unbearable suffering caused by a terminal illness or irremediable psychiatric illness is what 

prompts the humanitarian impulse to relieve a person of that suffering, not the request for it. 

Although respecting autonomy supports acceding to a request, it is not the sole reason why assisted 

dying for terminally ill patients is permitted. Instead, it is the desire to alleviate the irremediable 

and unbearable suffering at the sufferer's request.370  

The second reason builds on the first: Assisted dying and P-AD involve another’s direct action in 

the decision to die. If the pure view is applied consistently, as Player suggests in her support for 

the Autonomy Argument, one must concede that the medical practitioner also has autonomy and 

may not agree to participate.371 The EOLCA does contemplate this by allowing a medical 

practitioner to conscientiously object.372 Should a conscientious objection be made, the objector 

must advise the person of their right to contact a replacement medical practitioner who is a member 

of the Support and Consultation for End of Life in New Zealand Group (SECNZ) who supports 

assisted dying.373 Nevertheless, this merely banks on a medical practitioner autonomously agreeing 

with assisted dying for the requestor. This is an unprincipled approach and does not account for 

why the medical practitioner would accede beyond her autonomous decision. The joint view 

provides a more satisfactory account for involving another person in the decision to die, namely 

the medical practitioners’ desire to relieve suffering through the Beneficence Argument.  

The third reason is that to focus only on competence is to value the patient’s autonomous wish, 

above all else, and allow assisted dying and P-AD to be indistinguishable from suicide. Treating 

these concepts as distinct is fundamental to the policy grounds that allow some terminally ill people 

to be assisted to die under the EOLCA. To that end, Player does not explain why P-AD and suicide 

are distinct nor address the concern that P-AD might undermine suicide prevention and cause 

 
370 Steinbock “Physician-Assisted Death and Severe, Treatment-Resistant Depression” above n 337, at 34. 
371 Richard Huxtable and Maaike Möller “‘Setting a Principled Boundary? Euthanasian as a Response to ‘Life 

Fatigue’” (2007) 21(3) Bioethics 117, at 120. 
372 End of Life Choice Act 2019, s9(1). 
373 Sections 9(2) and 25.  
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suicide contagion: That is a significant oversight. However, as is explained in 5.2 below, suicide 

is distinct from assisted dying and P-AD, and there is no risk of contagion. 

Fundamentally, if one thinks about the objectives and structure of the EOLCA, it becomes apparent 

that the joint view of autonomy is the ethical and policy justification for why it allows the quality 

of human life to prevail over the sanctity of it. The joint view does not exclude unbearable suffering 

from a psychiatric illness; it blends the Autonomy and Beneficence Arguments to respect a 

person’s bodily integrity and self-determination with the practical layer that we should not allow 

their unwanted suffering to continue. Intuitions about why the joint view may not apply to 

psychiatric illnesses rely on the cultural narrative of suffering and its assumptions, which have 

been cast into doubt by the previous parts of this thesis. Nevertheless, there remain three objections 

that we need to address to present a strong case to Parliament that it should allow P-AD.  

5.2: Arguments against. 

The first objection is a policy consistency issue. Specifically, that allowing P-AD would undermine 

suicide prevention and spread suicide contagion (Compatibility Objection). The issues arise 

because P-AD questions the taboo of suicide, which “is at odds with modern efforts at suicide 

messaging,” and allows people with suicidal thoughts not at the end of life “to identify with those 

seeking death to remedy that circumstance”.374 The Compatibility Objection problems are first that 

it erroneously assumes that suicide is the same as P-AD; the author presents two broad reasons 

why the concepts are distinct. Second, there is no evidence to support suicide contagion; thus, it is 

just a philosophical abstraction.   

The Second objection (hereinafter, Hope Objection) holds that:375 

Offering [P-AD] reinforces loss of hope and demoralization… by answering a death 

request of a psychiatric patient positively, a central therapeutic element in the doctor–

patient relationship, namely the instrument of hope, is removed. 

Supporters of the Hope Objection consider hope to be the most critical factor in any treatment, 

regardless of how many previous failed attempts there might be. When the medical practitioner 

 
374 Truchon above n 37, at [333].  
375 Berghmans above n 175, at 437.  
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hopes things will get better or that a treatment will work, they protect the sufferer from a “self-

fulfilling prophecy”.376 The author disagrees because the nature of hope does not allow a medical 

practitioner to impose it in every case. Insisting on hope when there are rational grounds to think 

there is none would continue the arbitrary discrimination of people with psychiatric illnesses by 

assuming their suffering is minor, not presently irremediable, or prevents them from being 

competent to give informed consent. 

The third objection is the slippery slope, which consists of two specific concerns that allowing P-

AD will cause. 377 First, P-AD will lead to involuntary active euthanasia (Empirical Slope); second, 

the ethical justifications for P-AD also justify assisted dying for people who are suffering from 

their disabilities or old age (Logical Slope). The author rejects the Empirical Slope because there 

is no evidence to suggest that allowing P-AD will result in the feared consequence and because 

consent and the sanctity of human life are together a conceptual barrier. Those principles are the 

cornerstone of enlightened modern society. Although consent can override the sanctity of human 

life in specific situations, it is a remote possibility that those principles would be put aside to allow 

involuntary active euthanasia. The author accepts the Logical Slope. However, that is not to say 

allowing people suffering from their disabilities or old age should be a feared outcome or is 

ethically unjustified. If the joint view of autonomy can allow P-AD, the author concedes that other 

forms of suffering should also not be automatically excluded. In reality, that is not a slippery slope 

to something bad, it is liberation from the cultural narrative of suffering. With that overview in 

mind, the author will now address each objection in turn and expand on the positions taken. 

At the core of the Compatibility Objection is the principle that suicide is something the 

Government must prevent. Traditionally, Government has used criminal law to achieve this; as 

Blackstone described, suicide is a crime against God and the King, a peculiar felony against the 

self.378 Despite the religious overtones, suicide and attempted suicide were respectively punishable 

 
376 Thomas Blikshavn, Tonje Lossius Husum and Morten Magelssen “Four Reasons Why Assisted Dying Should Not 

Be Offered for Depression” (2017) 14 Bioethical Inquiry 151, at 155. 
377 Steinbock above n 337, at 38. 
378 Sir William Blackstone, Commentaries on the Laws of England (Callaghanand Co., Chicago, 1871) Volume II, 

Book IV Chapter XIV, at 189. 
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as New Zealand crimes until 1893379 and 1961.380 The abolition of suicide and attempted suicide 

as crimes left behind aiding and abetting a person to commit suicide, still a serious criminal 

offence.381 Nevertheless, the shift of addressing suicide as a matter of health, not justice, is 

evidenced by the re-establishment of the Mental Health Commission (MHC).382 That was an 

urgent recommendation in the He Ara Oranga Report.383 In conjunction with that report, the 

Government also presented a specific policy on suicide prevention for New Zealand and formally 

established the Suicide Prevention Office as a department within the Ministry of Health.384 The 

Government’s suicide prevention strategy's primary objective, which guides the MHC and the 

Suicide Prevention Office, is to eliminate suicide in New Zealand.385  

Accordingly, if P-AD were permitted, and assuming P-AD is the same as suicide, then the 

Compatibility Objection has some logic: On the one hand, the Government would be actively 

preventing individuals with psychiatric illnesses from developing and acting on suicidal behaviour 

in light of its elimination objective, while simultaneously allowing some people because of their 

psychiatric illness to be aided in bringing about their death. That undermines its elimination 

objective. Furthermore, by seeing that in some cases suicide is acceptable, more people will 

consider pursuing it. The reply to these issues of the Compatibility Objection, is that suicide and 

P-AD are distinct, therefore allowing P-AD for people who have unbearable suffering from their 

grievous and irremediable psychiatric illness to relieve their suffering would not interfere with 

 
379 Criminal Code Act 1893 required that a criminal offence had to be one under statute, therefore the common law 

felo de se ceased to exist in New Zealand as an offence. See also Francis Boyd Adams Criminal Law and Practice in 

New Zealand (2nd ed, Sweet & Maxwell, Wellington, 1971) at 325. 
380 Attempted suicide remained a crime until the enactment of the Crimes Act 1961. 
381 The Criminal Code Act 1893, s 192 listed aiding, abetting, counselling or procuring suicide as an offence 

punishable by life imprisonment. These offences have been carried through revisions of the criminal statute into the 

Crimes Act 1961 (NZ), s 179, which imposes a punishment of up to 14 years’ imprisonment. Note that there are 

separate offences to incite, counsel, or procure that another commit suicide even if that other does not actually carry 

it out (s179(2) and (3); and to be party to a suicide pact and survive, s180. 
382 Mental Health and Wellbeing Commission Act 2020, s 7(1). Note that the Act commenced on 9 February 2021.  A 

Mental Health Commission was initially established in 1996 as a committee of the Ministry of Health and was made 

a Crown Entity under the Mental Health Commission Act 1998. The MHC (under that Act) had an initial mandate for 

five years. However, the disestablishment date was extended three times to 30 August 2015. Nevertheless, 

disestablishment was brought forward taking effect on 30 June 2012.  
383 He Ara Oranga: Report of the Government Inquiry into Mental Health and Addiction Orange Report 

Recommendations 36 to 38. 
384 Ministry of Health “Suicide Prevention in New Zealand” (press release, 10 September 2019). See also The Beehive 

“Suicide Prevention Office to drive action to save lives” (press release, 10 September 2019). 
385 Ministry of Health Suicide Prevention Strategy 2019–2029 for Aotearoa New Zealand, at 2.   
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traditional suicide prevention, nor would it encourage others to commit suicide. What distinguishes 

the two concepts? The author suggests that the following provides a framework. 

1. P-AD accepts the loss of hope of a person who has likely undergone multiple treatments 

but is still suffering unbearably from their psychiatric illness. In contrast, the person 

contemplating suicide still has much to hope for if treatment has not been seriously 

considered or attempted. Accordingly, it is not appropriate in cases of suicidal people to 

accept their loss of hope and suicide prevention techniques ought to be deployed in order 

to attempt to treat any underlying psychiatric illness and provide appropriate social 

interventions (Rational Hopelessness).  

2. P-AD, in most cases, will have reduced harm compared to suicide because:  

a. the sufferer receives a peaceful, non-violent death in a place of their choosing;  

b. the sufferer can be supported by family, whānau, and friends leading up to the 

administration; 

c. family, whānau, and friends may be less likely to experience post-traumatic stress 

or other negative effects; and  

d. family, whānau, and friends may be less likely to feel any stigma about the death; 

(Reduced Harm Factors). 

Although it may be holistically difficult to distinguish suicide and P-AD, 386 Rational Hopelessness 

and Reduced Harm Factors are the posts and rails for a dividing line as will now be explained. For 

completeness, the author’s position and analysis apply equally to distinguishing suicide from 

assisted dying in terminal cases, a position broadly held by the American Association of 

Suicidology (AAS) which states “legal physician-assisted deaths should not be considered to be 

cases of suicide”.387 Similarly, Justice Baudouin in Truchon also accepted that suicide and assisted 

 
386 Phoebe Friesen “Medically Assisted Dying and Suicide: How Are They Different, and How Are They Similar?” 

(2020) 50 (1) Hastings Center Report 31, at 31. 
387 American Association of Suicidology “Suicide’ Is Not the Same as Physician Aid in Dying” (policy statement, 30 

October 2017) at 1. Friesen also refers to this policy document (Friesen above n X, at 33).  
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dying were “two separate phenomena that belong to two different realities”.388 Rational 

Hopelessness and Reduced Harm Factors explain why suicide and P-AD are also distinct 

phenomena. 389 

The ordinary definition of suicide is “the act of intentionally killing oneself”:  Statistics New 

Zealand and the WHO apply that definition in identifying suicides.390 However, the more robust 

legal test in New Zealand is that a person dies by suicide if their death was self-inflicted with the 

intention of taking their own life and knowing the probable consequence of their actions.391 As 

Thomas Joiner illustrates, applying that definition to every act of intentional self-killing is not 

perfect; what about the jumpers from the World Trade Centre on 9/11. Applying the suicide test, 

at least some of those deaths are suicide, but we would be reluctant to call them suicides, as did 

the medical examiner who classified all deaths in 9/11 as homicides.392 The immediate reply to 

Joiner would be that those who jumped did not intentionally take their own lives. Caution should 

be taken with “intentionally” because it can be confused with the sense of culpability or 

responsibility the observer may feel attributable to the deceased. Intention can also be confused 

with motivation; what motivated the souls to jump knowing they would die was likely to escape 

the blistering heat, but that motive does not detract that they decided to jump; they choose from 

the options available to them. That is not to diminish the unthinkable situation they faced:393 

If you have ever burned your finger, you know how much that hurts and how you pull 

away. In the Trade Centre, it was such a hot fire. It was impossible to think you might 

survive. Why suffer a minute longer when it is so unbearable? It may have appeared to be 

the best thing to stop the pain, when the window is shattered and the opening is there. 

To escape unbearable suffering is one of the primary motivators for why a person might commit 

suicide, but that also applies to a person who seeks P-AD. In either case, the sufferer chooses based 

on their preference; whether it is rational will depend on the specific logic applied (see 4.2). 

 
388 Truchon above n 37, at [381]. 
389 Friesen above n 386, at 33. 
390http://archive.stats.govt.nz/browse_for_stats/snapshots-of-nz/nz-social-

indicators/Home/Health/suicide.aspx#:~:text=Suicide%20is%20the%20act%20of,suicide%20deaths%20per%20100

%2C000%20people.  
391 Re Sutherland (deceased) [1994] 2 NZLR 242 (HC) at 250. 
392 Thomas Joiner Why People Die by Suicide (Harvard University Press, London, England, 2005) at 27.  
393 Kevin Flynn and Jim Dwyer “Falling Bodies, a 9/11 Image Etched in Pain” (10 September 2004) mytimes.com, 

https://www.nytimes.com/2004/09/10/nyregion/nyregionspecial2/falling-bodies-a-911-image-etched-in-pain.html   

http://archive.stats.govt.nz/browse_for_stats/snapshots-of-nz/nz-social-indicators/Home/Health/suicide.aspx#:~:text=Suicide%20is%20the%20act%20of,suicide%20deaths%20per%20100%2C000%20people
http://archive.stats.govt.nz/browse_for_stats/snapshots-of-nz/nz-social-indicators/Home/Health/suicide.aspx#:~:text=Suicide%20is%20the%20act%20of,suicide%20deaths%20per%20100%2C000%20people
http://archive.stats.govt.nz/browse_for_stats/snapshots-of-nz/nz-social-indicators/Home/Health/suicide.aspx#:~:text=Suicide%20is%20the%20act%20of,suicide%20deaths%20per%20100%2C000%20people
https://www.nytimes.com/2004/09/10/nyregion/nyregionspecial2/falling-bodies-a-911-image-etched-in-pain.html
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Accordingly, some other distinguishing feature needs to cement that P-AD is rational to escape 

suffering, but suicide is not. For the author, two interconnected features provide that cement in 

cases of P-AD. First, the validity of hopelessness;394 second, that the desire for death is authentic 

and not ambivalent.395 

A person who is contemplating suicide views death as the only way out of their suffering. Whereas, 

if P-AD were permitted, a medical practitioner advises the requestor of all possible alternatives for 

relieving their suffering other than death. The treatment options available would likely be repeats 

of already failed treatments or a treatment that the person does not wish to undergo because of the 

potential side effects (e.g., electroconvulsive therapy), but in the discussion, some options are 

presented. Nevertheless, compared to a request for assisted dying where the sufferer has a terminal 

illness, society views the determination of hopelessness in P-AD as not valid because there is no 

advancing pathology; there is always hope. 

However, if we think about what options the person requesting P-AD has to end their suffering 

now, for some people, there is no reason to believe that hope for an effective treatment is any more 

realistic than total remission or going back in time. For the person contemplating suicide, the 

available options will depend on the nature and origin of the anguish that is driving their desire for 

death. For example, if the source of their suffering is sudden financial pressure, loss of a loved 

one, or a relationship failure, then therapy, other assistance, or even time can provide a way 

forward, hoping that it will get better is realistic. Whether or not that person has sought help will 

have a bearing on whether their assessment of hopelessness is valid. Seeking P-AD where 

treatment has been sought, or the person has had the opportunity to make an informed choice about 

their options and can do so adds validity to the hopelessness rationalised by the sufferer. The author 

is not suggesting that the person undergo any treatment, but if they have not, or refuse, that should 

raise serious red flags about the person's capacity to make a competent request regarding their 

suffering but will not deem them incompetent (see 4.1). Instead, what the author is suggesting 

might distinguish P-AD from suicide is that the person who seeks P-AD will, in almost every case, 

have attempted many treatments to stop or reduce their suffering to a bearable level or competently 

assessed why they do not want treatment. However, the person contemplating suicide is not likely 

 
394 Friesen above in 386, at 37. 
395 Schuklenk and Vathorst above n 170, at 581. 
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to have gone through this process in forming the view that their situation is hopeless and that death 

is the only way out. In the former case, hopelessness appears valid because the logic is acceptable; 

in the latter, closer scrutiny of the logic is needed before accepting the hopelessness. 

Another point to address regarding Rational Hopelessness is the idea that the person contemplating 

suicide is ambivalent, that is, “they wish to die and they simultaneously wish to be rescued”.396 

The issue of ambivalence is likely because, as Appelbaum has stated:397  

The perceived intolerability of suffering may itself be a symptom of the underlying 

disorder, rather than reflecting an independent judgment of the patient.  

Some commentators suggest that this creates a paradox: In order for a psychiatric illness to be 

irremediable, their illness symptoms would render them unable to access P-AD because the desire 

for death would be overwhelmingly attributable to the psychiatric illness.398 However, as discussed 

in 4.1, a person with unbearable suffering from a psychiatric illness does not automatically lack 

the competence to appreciate their options, including understanding the impact the symptoms of 

their illness have on their assessment of hopelessness. The medical practitioner’s role is to be alert 

to logical failures, not beliefs that seem unreasonable to them. The author concedes that this is a 

complicated task, but a skilled practitioner will decipher an authentic (however unreasonable) 

request for P-AD,399 as Schuklenk explains:400 

A TRD person’s authentic self is by necessity defined to a significant extent by her illness. 

That does not render her expressions of her views any less authentic or less plausible. Nor 

does it render them unrealistic…  and they are right to think that this will not change, based 

on everything that is known at the time of their decision-making. 

The role of hope in the treatment process and its relevance to an authentic request for P-AD gives 

rise to the Hope Objection discussed later. Nevertheless, questions of authenticity intertwine with 

the cultural narrative’s assumptions about people with psychiatric illnesses. However, if one 

 
396 Joiner above n 392, at 53. 
397 Paul Appelbaum “Physician‐assisted death in psychiatry” (2018) 17(2) World Psychiatry 145, at 146. 
398 Dembo above n 189, at 36. See also Matthew Broome and Angharad de Cates “Choosing death in depression: a 

commentary on ‘Treatment-resistant major depressive disorder’ and assisted dying” (2015) 41(8) Journal of Medical 

Ethics 586, at 587. 
399 Schuklenk and Vathorst above n 170, at 581  
400 At 580. 
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considers each assumption in isolation, as this thesis has, then one by one, the foundations of the 

cultural narrative fall, collapsing the wall of discrimination. Behind that wall are people unbearably 

suffering who have rationally determined that their situation is hopeless and that death will relieve 

them of that suffering. They are not suicidal people in crisis, they are people who no longer want 

to suffer. If, after dismantling the cultural narrative of suffering, Parliament still wishes to exclude 

P-AD because it deems them a suicide risk, then it must accept that it arbitrarily imposes a cruel 

choice on those who have authentic, non-ambivalent hopelessness. 

Reduced Harm Factors are the second element the author suggests distinguishes P-AD from 

suicide. They are less controversial and almost self-explanatory compared to Rational 

Hopelessness. Accordingly, we shall not spend long on them. Broadly, the Reduced Harm Factors 

fall into two categories, reduced harm for the person dying and survivors. Both categories separate 

suicide from P-AD. For the person dying, suicide involves self-violence (e.g., hanging, jumping, 

ingestion of poison), whereas P-AD aims for the least violent, peaceful death. The latter is better 

than the former for the person dying. One may argue that the method does not distinguish suicide 

and P-AD as it does when, for example, a terminally ill person receives assisted dying because 

they cannot physically commit the lethal act themselves. As Maher states, “no matter how you 

parse it out, people living with mental illness can swallow their own suicide pills”.401 

Distinguishing suicide from assisted dying or P-AD does not hang on the person’s ability to 

perform the lethal act; it is about the outcome.402 Suicide’s outcome is self-destruction, P-AD’s 

self-perseveration not to suffer anymore and preserve the sense of autonomy and dignity. 

If society views P-AD as self-preservation, the decision to seek it to relieve unbearable suffering 

could be understood by family, whānau, and friends as a means for the person they know to pass 

before declining into someone they no longer recognise in constant suffering. This has the effect 

of reducing the harm to the survivors because when death does occur, they are prepared for it and 

understand why it occurred. Furthermore, they can be as involved as the person suffering would 

like them to be in the process. The death by suicide, an act of self-destruction, isolates the sufferer 

from loved ones and places them at potentially higher risk of suicide themselves, as well as a 

 
401 John Maher “What Troubles me as a Psychiatrist about the Physician Assisted Suicide Debate in Canada” (2017) 

10 Journal of Ethics in Mental Health 1, at 2. As cited by Dembo above in 189, at 454. 
402 Dembo above in 189, at 454. 
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higher risk of post-traumatic stress disorder, depression, and complicated grief. That is because 

they struggle to rationalise what has happened. Also, because suicide has self-violence, which can 

be traumatic to the survivors;403 what seems to hold loved ones and society from seeing P-AD as 

self-preservation is the stigma about psychiatric illnesses preserved by P-AD's illegal status. 

Changing the legal status of P-AD in order to strengthen the distinction between suicide and P-AD 

may appear as the cart before the horse but, it would set in motion a systemic shift away from the 

perceptions of psychiatric illnesses embedded in the cultural narrative which have the effect of 

stigmatising the deceased and the survivors. If there is no longer any stigma about such suffering, 

the harm to survivors of a person who receives P-AD will be less because the death of their loved 

one is no longer a pure taboo but, as mentioned, is an understandable act of self-preservation. The 

foregoing is not to say that we should retain stigmatising behaviours towards those who die by 

suicide. What the author suggests is that P-AD would be socially acceptable if it were legal. That 

may seem trite. However, if legal, the decision of those who suffer unbearably from their 

psychiatric illness to use P-AD to relieve them of that suffering, might be viewed as rational, 

capable of co-existing with suicide prevention messaging. Nevertheless, the issue that arises from 

this is suicide contagion.    

The “contagion” is that P-AD’s availability would infect the mind of the suicidal person, 

presenting to them that their suicidal ideation (and ultimately completed suicide) is a legitimate 

option to deal with their issues. If P-AD does cause suicide contagion, then, of course, it 

undermines suicide prevention. The CCoA observed that:404   

In jurisdictions where [P-AD] is permitted, OECD data show that, on average, the non-

assisted suicide rate decreased in the Benelux countries between 1990 and 2016... There is 

no evidence of any association between the legal status of assisted dying in a country and 

its suicide rate. [citations omitted] 

Suicide contagion was also hotly debated in Truchon.405 Importantly, the expert on suicide 

contagion for the Attorney-General of Canada had to qualify that suicide contagion “is only a 

 
403 Think of the closure one may have from a funeral with an open casket, where they can see their loved one, versus 

a closed casket because of some horrid trauma to the deceased.  
404 CCoA Report above n 53, at 96.  
405 Truchon above n 37, at [322] to [338] and [353] to [357]. 
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potential harm and a hypothesis”.406 Because of the lack of empirical support for suicide contagion, 

the Halifax Group recommended that P-AD not be prohibited from Canadian assisted dying laws 

because of a hypothetical risk of suicide contagion.407 EAG, in their response to the Halifax Group, 

dismissed suicide contagion but maintained their position that P-AD should be prohibited, 

stating:408  

The real question is not about whether population suicide rates change, but about whether 

allowing [P-AD] would lead to society condoning and participating in killing people who 

we traditionally try to help stay alive through suicide prevention initiatives. 

To the author, the EAG position is about whether suicide and P-AD are distinct so that P-AD could 

be compatible with suicide prevention. What the CCoA and Halifax Group address is that there is 

no evidence to support suicide contagion. The point that emerges from the EAG position is it 

implicitly assumes that every person who has a psychiatric illness and seeks P-AD will receive it, 

i.e., suicidal people. There are broader safeguards in the legislative framework that make that 

assumption incorrect.409 Ultimately, the issues within the Compatibility Objection are together and 

individually insufficient to support confining assisted dying to terminally ill cases, which is 

consistent with what Justice Baudouin concluded:410  

There is nothing to indicate that removing the impugned [reasonably foreseeable death / 

terminally ill] requirement will lead to an increase in requests for medical assistance in 

dying, influence the suicide rate in Canada, or undermine suicide prevention efforts. 

To summarise, suicide is most certainly a tragic event. Every effort should be made to intervene 

as early as possible to prevent self-destruction, where hopelessness might be invalid. 

Notwithstanding the need for vigilance in suicide prevention, some persons whose lived 

experience with a psychiatric illness renders their desire for death and feelings of hopelessness 

valid, authentic, and non-ambivalent, separating them from the genuinely suicidal. If Parliament 

allows P-AD, the number of people who might be eligible would be minimal but a genuine relief 

 
406 At [332]. 
407 The Halifax Group. 2020. MAiD Legislation at a Crossroads: Persons with Mental Disorders as Their Sole 

Underlying Medical Condition. IRPP Report (30 January 2020). Montreal: Institute for Research on Public Policy, at 

24 and 25. 
408 EAG Report above n 165, at 18. 
409 Truchon above n 37, at [379]. 
410 At [384]. 
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to them. Because those people are distinct from the suicidal and no evidence suggests P-AD will 

make more people want to end their lives, Rational Hopelessness and Reduced Harm Factors 

present real reasons to allow P-AD. 

As noted earlier, the Hope Objection is raised to the idea of Rational Hopelessness. Where the 

former insists that hope is the key tool in treating a psychiatric illness, the latter accepts that hope 

has a reasonable limit that, when reached, allows a person with unbearable suffering to seek P-

AD. To understand why the author believes Rational Hopelessness prevails over the Hope 

Objection, we need to understand hope as a concept. The definition of hope is “a feeling of 

expectation and desire”.411 Looking deeper, the concept of hope has a “standard account” that has 

occupied analytical philosophical thought, but also specific accounts.412 The standard account is 

as follows:413 

There are two criteria which are independently necessary and jointly sufficient for ‘hope 

that’. The first is that the object of hope must be desired by the hoper… The second… is 

that the object of hope falls within a range of physical possibility which includes the 

improbable but excludes the certain and the merely logically possible. 

There are different specific theories of hope in psychiatry, but all appear to deviate from the 

standard account “by requiring a minimal probability”.414 How minimal is minimal? There is a 

minimal probability that the sun will not rise tomorrow; despite this, many would comfortably bet 

a million dollars that the sun will light up the sky tomorrow.415 The Hope Objection's minimal 

probability seems to come from the medical practitioner’s assessment of treatment success. If a 

medical practitioner can convince the person with unbearable suffering from a psychiatric illness 

that there is hope that things will get better, that person might benefit from treatment if they 

proceed with it. 416 Even if they do try the treatment, it might also fail, and in most cases, where a 

person is considering P-AD, the more likely than not outcome is that treatment will not work. 

 
411 Judy Pearsall (ed) The Concise Oxford Dictionary (tenth ed, Oxford University Press, New York, 1999) at 684.  
412 Claudia Bloeser and Titus Stahl “Hope” The Stanford Encyclopaedia of Philosophy (Spring 2017 Edition), Edward 

N. Zalta (ed.), URL = <https://plato.stanford.edu/archives/spr2017/entries/hope/> at [3].  
413 R Downie “Hope” (1963) 24 (2) Philosophy and Phenomenological Research 248, at 249.  
414 Bloeser and Stahl, above n 412, at [4]. 
415 Berghmans above n 175, at [6.6]. 
416 Emma Pleeging, Martijn Burger, and Job van Exel “The Relations between Hope and Subjective Well-Being: a 

Literature Overview and Empirical Analysis” in Applied Research Quality Life (Springer, Online, 2019). 

https://plato.stanford.edu/archives/spr2017/entries/hope/
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However, that is what the Hope Objection fights; it considers the minimal probability more 

powerful than its statistical significance. The author respects this, there is almost a magical 

property to that 0.01% chance. Nevertheless, the Hope Objection loses sight of the critical 

component, that the sufferer needs to take action in the belief that things will get better.  

Fundamentally, the Hope Objection assumes that there is some value in being hopeful and that by 

the medical practitioner being hopeful, they, in turn, make the sufferer hopeful.417 However, hope 

for what? The medical practitioner may hope that:418 

1) They have misdiagnosed the person.  

2) The person’s suffering will improve with X treatment. 

3) The person’s psychiatric illness spontaneously goes away.  

4) A “wonder pill” is developed. 

5) The person can endure their suffering until any of 1) or 4) eventuates. 

If the medical practitioner can get the sufferer to believe that any of 1) to 5) is minimally probable, 

then under the Hope Objection, that is reason enough not to allow P-AD because it is rational for 

that person to accept that even a minimal chance at something is better than no chance, which 

occurs if the person dies. It has been suggested that “what makes hope rational is the practical 

benefit of engaging in hopeful activities”.419 Intuitively, we think that continued life is a pretty big 

benefit, and in most cases, it certainly is. However, what about those people who have tried 

essentially all treatments, many of those treatments’ multiple times to no avail; they are 

irremediable (see 2.2). That person is still suffering unbearably from their psychiatric illness; 

continued life does not seem like a practical benefit, rather it is a hardship.   

When a person such as the aforementioned competently requests P-AD, insisting on continued 

treatment or holding out that it will get better assumes that the outcome “is cost-neutral or that the 

 
417 Jane M Waterworth A Philosophical analysis of Hope (Palgrave, New York, 2004) at 102. 
418 Berghmans above n 175, at [6.1] to [6.3]. See also Adrienne Martin “Hopes and Dreams” (2011) LXXXIII (1) 

Philosophy and Phenomenological Research, 148 at 152 and 153. 
419 Claudia Blösera and Titus Stahl “Fundamental Hope and Practical Identity” (2017) 46 (3) Philosophical Papers 

345, at 345.  
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cost is sufficiently minor that it ought to be borne by the patients in question”. 420 The suffering is 

real and has parity with the experience from a terminal illness as explained in Part III, it is therefore 

not cost neutral. Furthermore, as was discussed in 4.2, rational is often confused with reasonable; 

while it might seem unreasonable to some for the sufferer to let the magical 0.01% chance go in 

favour of P-AD, to the sufferer that may be what they prefer. Based on their current irremediable 

suffering, they can logically arrive at that position. The author believes that it is appropriate to call 

a limit on hope, and to respect that there can, as he suggests, be Rational Hopelessness. 

Nevertheless, Parliament may argue that to allow P-AD would push society down the slippery 

slopes. 

The Empirical Slope predicts that the eligibility criteria will eventually be eroded to the point 

where it would be acceptable to perform non-voluntary active euthanasia. Objections like this will 

fail if they cannot provide any empirical evidence for their predictions or that there is no 

“conceptual barrier to keep one from sliding down”.421 The author is not aware of any study of any 

jurisdiction in which P-AD is permitted that considers, indicates or suggests that P-AD has allowed 

non-voluntary active euthanasia. Nevertheless, some may point to the Nazi eugenics program as a 

horrific and real example of an empirical slope occurring.422 This is because the regime started 

with selective sterilization, particularly of those with mental disorders in order to eradicate 

“undesirable traits” but paved the way for the holocaust.423  

Not to diminish the horrific actions of the Nazi’s, there are three distinct reasons why forced 

sterilization is not comparable to P-AD and why it is not evidence to support the Empirical Slope. 

First, P-AD requires a voluntary competent request to die; whereas the sterilization program was 

involuntary. The latter then started in total disregard for autonomy and bodily integrity, it was thus 

not a major leap to expand that disrespect and slide to involuntary active euthanasia in the 

 
420 Schuklenk and Vathorst above n 170, at 581. 
421 C Elliott Dying rites: the ethics of euthanasia New Scientist 20 June 1992 at 27 as cited in Michael Webb The 

Politics of ‘Medicine’ in New Zealand: A Cautious Proposal for Physician Aid-in-dying (1992 - 1994) Canta LR 438 

at 454. 
422 Michael Bryant Confronting the “Good Death” Nazi euthanasia on trial, 1945–1953 (University Press of 

Colorado, USA, 2005), at 4. 
423 Irwin Hassenfeld “Doctor Patient Relations in Nazi Germany and the Fate of Psychiatric Patients” (2002) 73 (3) 

Psychiatric Quarterly 183, at 185 to 186. ‘Under Hitler’s Law for the Prevention of Progeny of Hereditary Disease 

(enacted January 1, 1934) compulsory sterilization of patients with epilepsy, schizophrenia, manic depressive illness, 

mental retardation, severe alcoholism and other persons deemed genetically inferior by the Genetic Health Court was 

permitted.’ 
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holocaust. P-AD does respect autonomy and bodily integrity; these are crucial to the joint view. It 

would be entirely inconsistent with the ethical justification for P-AD to ignore the sufferers’ 

determination not to die. Building on the ethical justification, the second reason P-AD is 

distinguished from forced sterilisation is that P-AD acts upon a voluntary request to relieve a 

person of their unbearable suffering caused by their psychiatric illness. The Nazis were motivated 

by the idea of bettering the human race under a warped sense of genetic purity imposing their view 

of which lives are worthy of life.  

The third reason why forced sterilisation is not evidence for the Empirical Slope is that the eugenics 

movement was not confined to Nazi Germany: “In fact the United States led the western world in 

involuntary sterilisation with the enactment of sterilisation laws 20 years before the Germans”.424 

Despite this, it is only in Nazi Germany where forced sterilisation morphed into legal involuntary 

active euthanasia.425 Why Nazi Germany descended into this chaos is likely attributed to the lethal 

mix of propaganda, fear, and the idea of destroying lives not worth living.426 If forced sterilisation 

is used as evidence to support the Empirical Slope, why did America not end up with a holocaust? 

For the author, the answer is because what happened in Nazi Germany was not the consequence 

of a slippery slope but the result of a delusional fire starter in a social tinder box. For the reasons 

above, there is no convincing evidence to support the Empirical Slope. As will now be briefly 

explained, there is also a conceptual barrier that would stop the feared consequence of the 

Empirical Slope.   

The conceptual barriers for P-AD are consent and the sanctity of human life. P-AD does not 

destroy the principle of the sanctity of human life, but it is an exception to it. Specifically, where 

a person has unbearable suffering from an irremediable psychiatric illness and gives their informed 

consent to assisted dying to relieve them of that suffering. Outside of P-AD (and other limited 

exemptions) the principle remains paramount. However, the point of the Empirical Slope is that 

eligibility criteria will someday fall away and the list of exceptions to the principle of sanctity of 

 
424 Susan Benedict and Jochen Kuhla “Nurses’ Participation in the Euthanasia Programs of Nazi Germany” (1999) 

21(2) Western Journal of Nursing Research 246, at 247. 
425 Hassenfeld above n 423, at 186.  
426 Benedict and Kuhla above n 424, at 247 and 248. 
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human life will undergo an “infinite regress” until the normative value of the principle is 

obliterated.427  

In theory, society may revise the eligibility criteria to no longer require that suffering be 

irremediable, increasing the number of exceptions to the sanctity of human life. However, it does 

not seem plausible that society would ever forgo the requirement that a person competently consent 

to the administration of P-AD. We all have an interest in confining the exceptions to the principle 

of the sanctity of human life; competent dissent to something that will end life preserves that 

interest. Even in situations where no informed consent could be given and death result, e.g., 

removing life-sustaining treatment for a minimally consciousness adult, the focus is on what is in 

a person’s best interests.428 In Aintree the United Kingdom Supreme Court made it clear that the 

Court is only doing what the person would do for themselves,429 starting with the presumption that 

they wish to stay alive.430 Accordingly, the Empirical Slope must fail as it has no evidence for its 

prediction and society retains the conceptual barriers of consent and the sanctity of human life. 

However, what about the logical slippery slope objection, is it also a weak argument? 

The logical slippery slope is more compelling an objection than the Empirical Slope, but that does 

not mean that there is danger in allowing P-AD. Fundamentally, this thesis utilises the same 

consistency structure for why P-AD should be allowed if the EOLCA permits assisted dying to 

relieve unbearable suffering for terminally ill people. The feared outcome of the Logical Slope is 

that if P-AD is permitted to relieve unbearable suffering from a psychiatric illness, people with 

unbearable suffering from a non-terminal disability or because of age must also be allowed to 

access assisted dying. Currently, disability or age disqualifies a person under the EOLCA.431 The 

author agrees with the Logical Slope. Much of the positive arguments put forward in this thesis 

apply to suffering from disability or age. Those exclusions are not the subject of the present 

inquiry, so it is not proposed to explore them further.  

 

 

 
427 Edward Pellegrino “Physician-Assisted Suicide and Euthanasia: Rebuttals—The Moral Prohibition Remains” 

(2001) 261 Journal of Medicine and Philosophy 93, at 98. 
428 Aintree University Hospitals v James [2013] UKSC 67, [2014] 1 All ER 573 at [9]. [Aintree] 
429 At [18]. 
430 At [35], 
431 End of Life Choice Act 2019 ss 5(2)(b) and (c). 
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Conclusion 

The EOLCA will make assisted dying lawful in New Zealand for people suffering unbearably from 

a terminal illness likely to end their lives within six months. In doing so, it will confer on eligible 

persons the advantage of a lawful process to be relieved of their suffering through an assisted 

death. The advantage is that eligible persons will not face the cruel choice and have their suffering 

experience validated. 

The Offending Criteria, inserted into the EOLCA because Parliament considered people with a 

psychiatric illness were vulnerable, invalidates the suffering caused by a grievous and irremediable 

psychiatric illness, and discriminates against persons suffering from the same. The consequence 

of treating people differently based on their suffering is, to reiterate the words of Justice Baudouin, 

that it “obscures the issue of suffering”.432 As the EOLCA intends to prevent unbearable suffering, 

it is irrelevant that suffering is from a psychiatric illness. Parliament’s policy objective of 

protecting people with a psychiatric illness from assisted dying because they are vulnerable 

obstructs the EOLCA from fulfilling its intention. However, as this thesis has demonstrated, the 

assumptions embedded in the cultural narrative which inform Parliament’s position are erroneous. 

The assumptions do not justify the unequal treatment by the EOLCA of people with a grievous 

and irremediable psychiatric illness in a free and democratic society.  

In the absence of the cultural narrative’s assumptions, Parliament cannot maintain that all people 

with a psychiatric illness are vulnerable. If Parliament continues to hold that P-AD should not be 

permitted because people with a psychiatric illness are vulnerable, then it would perpetuate the 

harmful stigma and discrimination of those people, frustrate the EOCLA, and permit the cruel 

choice.  Assisted dying is the final treatment to allow people to escape their unbearable suffering; 

society must emancipate itself from the cultural narrative and reflect upon the current inconsistent 

application of the virtues of mercy, compassion, and beneficence. Although such a task may seem 

abstract, society did it through the referendum on the EOLCA, and the author believes that with 

an enlightened view of psychiatric illnesses, society can do it again. The author acknowledges that 

 
432 Truchon above n 37, at [715]. 
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changing the way society views psychiatric illnesses will be difficult, as Justice Abbot aptly 

described:433 

Every person who has attended to the operations of his own mind must have observed how 

difficult it is to overcome preconceived prejudices and opinions, and that more especially 

in matters of sentiment and passion.  

Nevertheless, the author asks that the reader put themselves in Adam or Emily’s shoes; doing so 

will reinforce why the status quo is unacceptable and why Parliament should reconsider who is 

eligible for assisted dying in New Zealand.  

 

 

 

 

 

 

 
433 R v Fleet (1818) 1 B & Ald 379, 106 ER 140 (KB), at 142.  
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