A Reputation For Boldness: Statutory Reform of
Contract Law in New Zealand.

WARREN SWAIN

Speaking in a debate on the Contractual Mistakes Bill, the Hon Dr A M Finlay, a former Labour Attorney
General and Minister for Justice, commented that, ‘I am bound to say that the Contracts and Commercial Law
Reform Committee has a reputation for more boldness than do some of the others’.1 The Contracts and
Commercial Law Reform Committee (CCLRC) pre-dated a permanent, freestanding, Law Commission by two
decades2 but it was still not the first law reform body in New Zealand. A Law Revision Committee within the
Department of Justice was formed in 1937.3 By the 1960s there was a growing dissatisfaction with the pace of
law reform around the world and New Zealand was no exception.4 A pamphlet written by JR Hanan,5 the
Minister for Justice in 1965,6 argued that New Zealand needed to break away from English law and forge its
own way. Hanan wrote that: ‘The primary aim should be to select whatever seems best for New Zealand and
freely adapt it to our needs and desires, whether it comes from England or another country or is an original
product’.7 The CCLRC was a sub-committee of the new Law Revision Committee created in 1966. It would be
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the driving force behind a series of statutory reforms of contract: Illegal Contracts Act 1970, Contractual
Mistakes Act 1977 (NZ), Contractual Remedies Act 1979, Contracts (Privity) Act 1982. Reform of contract law
in New Zealand was carried out in a piecemeal fashion but the legislation when taken together can be regarded
as creating a partially codified law of contract in New Zealand which was recently consolidated in the Contracts
and Commercial Law Act 2017.8

MEMBERSHIP OF THE COMMITTEE

Throughout its life the CCLRC was made up of academics, lawyers from practice, and civil servants from the
Department of Justice. Their first report, Misrepresentation and Breach of Contract, was published in 1967 and
there were eight signatories. Academic lawyers have always played a prominent part in law reform in New
Zealand. The jurisdiction is a relatively small one in terms of population and one consequence is that individual
commissioners can have a disproportionate influence on reform.9 The 1937 Law Revision Committee contained
one academic lawyer and by 1965 every law faculty in the country was represented.10 Academic lawyers
continued to be prominent in the new structure. Professor Brian Coote from the University of Auckland served
on the Committee for its entire existence. He is a specialist on contract law best known for the idea that
contractual liability rests on an assumption of responsibility. 11 His book, Exception Clauses12 contributed to the
decision of the House of Lords to overturn the idea of fundamental breach.13 The second academic member of
the Committee, Professor Peter Ellinger, was, at the time based at Victoria University Wellington,14 and best
known for his work on banking law.15 In the final years of the CCLRC Professor John Burrows, of the
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University of Canterbury, replaced Ellinger. Until recently Burrows was one of the co-author of the leading
New Zealand work on contract law.16

ES Bowie QC, who was the first Chair,17 was succeeded by Sir Muir Chilwell QC in 1968. Following Chilwell’s
elevation to the Bench in 197318 Colin Patterson, who later become Chair of the Securities Commission,
Chaired the committee.19 Other practitioners sat on the CCLRC at various points. Donald Dugdale was variously
a partner at Kensington Swan, a Law Commissioner and barrister.20 John Henry and John Wallace who joined
later on were leading Auckland barristers.21 Both would both become judges.22 JR Fox practiced in
Christchurch.23 The final group were civil servants. BJ Cameron was a senior civil servant in the Department of
Justice,24 Walter Iles QC worked for Parliamentary Counsel Office and the Law Drafting Office. Along with
Coote and Dugdale, Illes and Cameron comprised the four Commissioners present through the entire life of the
Committee.

THE OPERATION OF THE COMMITTEE

Given the commissioners were part time for which they received a small daily attendance fee (originally £8) it is
remarkable that so much was achieved. 25 Four meetings a year during the first few years was typical.26 It was
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difficult to find times suited to all the members. The Committee secretary, Margaret Bryson, wrote with some
frustration in 1972: ‘Faced with our usual problems of getting people and material together.’27 That year only
two meetings of the full committee had been possible. 28 Ministry of Justice files contain numerous telegrams
cancelling meetings at the last minute. Scheduling was erratic. As the Chair’s annual report to the Minister of
Justice in 1974 makes clear, work did continue. Two sub-committees, one based in Auckland and the other in
Wellington, also worked on proposals between meetings of the full committee.29

In 1970, Chilwell asked the minister if the CCLRC might employ research assistants and special experts.30 A
report by Richard Sutton on contractual mistake was hugely influential.31 Committee members were also well
informed of developments outside of New Zealand. Patterson visited the English Law Commission in 1971 and
met with English academic and Law Commissioner Professor Gower.32 In a letter to Cameron he mentioned the
work of the Commission on a contract code, which although later published, was never enacted having fallen
foul of disagreements between the English and Scottish Law Commissions.33

THE STATE OF CONTRACT LAW IN NEW ZEALAND IN 1960s

The first general contract textbook to appear in New Zealand, in the early1960s, was based on the wellestablished English treatise by Cheshire and Fifoot.34 The fact that a New Zealand version appeared at all was a
step forward. It suggested that New Zealand contract law was beginning to assert a degree of independence. The
New Zealand editor, Jack Northey, in the preface summed up the state of play in 1960:
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New Zealand lawyers have been denied access for far too long to a comprehensive text-book on the New Zealand
Law of Contract. They have been obliged to make use of books published in the United Kingdom containing few
references to New Zealand and Commonwealth decisions… In a few instances, a book based on United Kingdom
statutory provisions can mislead the New Zealand reader.35

Almost all the authorities cited were English. This was partly balanced by the fact that there were already more
New Zealand statutes than English ones in the table of legislation: fifty-six as against thirty from the UK. In
contrast the current, 2018 edition cites an enormous number of New Zealand cases and in the twelve pages table
of statutes, UK legislation takes up less than a page.

The briefing notes provided to the Chairs of the various reform committees contained a clear statement of intent.
It was the job of the committees it was explained:
a.

To settle from time to time general programmes of law reform and allocate work to standing
committees or suggest special bodies;

b.

To review progress annually; and

c.

To add items to the programme, to alter priorities, and generally to revise [the] programme to the extent
that this is desirable or necessary.

The Chairs were also asked to ‘refer tactfully to [the] desirability of pressing ahead with all due speed.’36 The
CCLRC had a full agenda from the beginning. The projects identified at the first meeting included
misrepresentation, breach of contract, sale of goods, contractual mistake and illegal contracts. 37

The traditional approach to contract reform in New Zealand until this point was to adopt English statutes. The
Sale of Goods Act 1908 and the Frustrated Contracts Act 1944 followed this model.38 Work on the Minors’
Contracts Act 1969 and, after a much longer period, the Contractual Remedies Act 1979, was already underway
when the CCLRC took over both projects. The 1966 arrangements were in keeping with the spirit of Hanan’s
remarks of the previous year. The direction that reform of the law of contract would take was evident from the
start even though the CCLRC did no more than comment on the Bill of what became the Minors’ Contracts Act
1969.39 Two features of that Act would have echoes in later legislation. Under a heading, ‘Act to be a code’,
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Section 15(1) states that: ‘The provisions of this Act shall have effect in place of the rules of the common law
and of equity’. The second notable feature of the legislation replicated elsewhere, was the way that it gave a
court discretion in ordering relief.40 The discretion given to judges is one of the most significant and most
criticised features of the New Zealand reforms. The CCLRC may not have foreseen quite the extent to which
judges would embrace discretion. Coote as one of the original members of the CCLRC, has suggested in relation
to s 7 of the Illegal Contracts Act 1970, that ‘the choice of relief and the criteria for its application have in
practice turned out significantly different from what the reformers appear to have expected or intended.’41

ILLEGAL CONTRACTS

The modern common law on illegal contracts is highly unsatisfactory. In the debate on the Bill, Dr Finlay said
that he hoped that the Act would bring an end to the high volume of litigation.42 In the recent English Supreme
Court decision, Patel v Mirza43 Lord Toulson observed: ‘The application of the doctrine of illegality to each of
these different situations has caused a good deal of uncertainty, complexity and sometimes inconsistency’.44 The
majority on that occasion favoured a flexible approach which was informed by whether ‘it would be contrary to
the public interest to enforce a claim if to do so would be harmful to the integrity of the legal system’.45 A range
of factors were identified as relevant to this inquiry,46 but Lord Toulson, with whom Lady Hale, Lord Kerr, Lord
Wilson and Lord Hodge agreed, stressed that this did not mean that a court would act in an ‘undisciplined’
fashion. He explained that, ‘The public interest is best served by a principled and transparent assessment of the
considerations identified, rather by than the application of a formal approach capable of producing results which
may appear arbitrary, unjust or disproportionate’.47 Lord Sumption with whom Lord Clark agreed was
particularly critical of this approach which he called ‘unprincipled and uncertain’.48
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Lord Sumption mentioned the Illegal Contracts Act 1970 and observed that that it made ‘the application of the
illegality principle subject to a broad judicial discretion’.49 The approach in New Zealand requires a court to
exercise discretion in granting a remedy rather than when illegal behaviour is identified. Illegality rendered a
contract ‘of no effect’.50 Yet as a result of s 7(1) a court may grant, ‘such relief by way of restitution,
compensation, variation of the contract, validation of the contract in whole or part or for any particular purpose,
or otherwise howsoever as the court in its discretion thinks just’. In the debate on the legislation the Acting
Minister of Justice, David Thomson, noted that the court is ‘necessarily left, with a fairly wide discretion’ under
the section though it might be more accurate to describe the discretion as ‘very’ rather than ‘fairly’ wide as was
pointed out at the time.51 The CCLRC recognised that this provision might be controversial52 but pointed out
that the discretion wasn’t totally ‘untrammelled’.53 Section 7(3) lays down factors for a court to consider and
notes that in deciding not to grant relief a court may have regard to the public interest.

Under the Act a contract might be validated even if it is illegal (typically because it fails to conform with a
statute) when formed. The CCLRC explained that this provision was to cover relatively minor procedural
illegality and building permits were given as an example.54 The Act makes it possible for a court to vary or even
validate a contract. Coote has pointed out that the CCLRC expected restitution would be the normal remedy in
the face of an illegal contract and compensation would then be available when restitution was impossible.55 Yet
as Coote also concedes the main remedy in these decisions has been validation albeit often with a variation. In a
series of decisions, contracts have been validated not merely for some procedural slip but where the contract
concerned is in breach of substantive law.56 This amounts to a radical change to the existing law. It gives a judge
the power to rewrite a contract.
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In addition to its general provisions, s 8 of the Illegal Contracts Act 1970, provides for contracts in restraint of
trade. Although the CCLRC report only covered this reform briefly it involved a significant change to the
existing law. Historically most of the difficulties around restraint of trade have concerned whether a term is an
unreasonable restraint of trade and therefore renders the contract void.57 Under the Act a court is given
discretion to amend or modify a contract with the proviso that if the change ‘so alter the bargain between the
parties that it would be unreasonable to allow the contract to stand’ a court could ‘decline to enforce the
contract’.58 A court might even rewrite the terms of a contract.59

Writing in the Contract Statutes Review more than twenty years later, Professor Coote argued that ‘By and large
…the Act seems to have worked well’.60 Arguably, the main weakness of this legislation is that it is subject to
the old common law rules in defining whether a contract is illegal or in restraint of trade.61 Given much of the
former is statutory and the latter is well settled these do not present major problems for the most part. As the
first major piece of contract legislation produced by the CCLRC it set the tone for much of what would follow.
It gave judges greater discretion, particularly to alter the terms of an agreement, than they had before and they
have shown themselves to be willing to use it.

MISTAKEN CONTRACTS

The Illegal Contracts Act 1970 has caused few difficulties. The Contractual Mistakes Act 1977 remains much
more controversial. It provides a good case study of the perils of codification. The changes largely had the
support of the various District Law Societies 62 but the passage of the legislation through parliament was less
smooth. The original Bill was subject to significant amendments by the Statute Law Reform Committee.63
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Richard Prebble, an opposition Labour MP at the time, called the Bill ‘reckless’ and ‘irresponsible’.64 His main
argument was that the legislation was unnecessary. Mistaken contracts were, he argued, largely a problem of the
building industry and better solved by arbitration. He thought that the provisions were uncertain and ambiguous
and would lead to litigation.65 The subsequent history of the legislation shows him to have been right.

Contractual mistake has been a conceptual mess since the nineteenth century. Prior to the 1850s mistake was
pleaded under the general issue as a way of showing that the parties had failed to reach agreement and a
something for a jury to determine. The nineteenth century say the emasculation of juries and the emergence of a
new legal doctrine built around ideas derived from Will Theory.66 Mistake was one area of the law of contract
where legal writers were particularly influential but their solution gave rise to a number of problems. The
doctrine of mistake covers several distinct scenarios. The parties may have failed to agree because they had
made a mutual mistake. In this instance the parties make different mistakes or at cross-purposes. The better
analysis is that no contract is formed because the parties neither subjectively nor even objectively agree.67
Contractual mistake also embraces unilateral mistakes. These occur where one party knows that the other is
labouring under a mistake or where a rogue tricks someone into contracting with a false identity. 68 The final
group of cases involve a common mistake. On the surface the parties objectively appear to agree but they have
both agreed under a false premise. It was traditionally difficult to avoid contracts for common mistake because a
fundamental mistake is required.69 Other doctrines like non est factum and rectification operate around the
edges of contractual mistake.

The situations brought under the umbrella of mistake sit uneasily as a single doctrine. The old law was
unsatisfactory in other ways as well. Australian judges have sought to counter the narrowness of the doctrine of
common mistake by developing equitable mistake.70 The English Court of Appeal has refused to go down this
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route.71 Lord Phillips was critical that the same facts could lead to different outcomes in law and in equity72 and
authority to the contrary was overruled.73 In his influential report, Richard Sutton saw little merit in a parallel
equitable doctrine of mistake either because he thought it made the law unclear.74 The CCLRC agreed.75 Equity
arguably gives an untidy solution but it does at least render a contract voidable rather than void. The common
law gives an all or nothing outcome. The contract is either enforceable or void for mistake. One or both of the
parties to the supposed contract may be completely blameless. This outcome can cause difficulties for a third
party who finds that they are without good title to property that they believed was theirs because under a void
contract title does not pass. The CCLRC thought that it had found a better solution:
[R]eform must achieve a great deal more than a redefinition of mistake. It must place the emphasis upon the
remedies rather than the technical definition of mistake. Whether or not a particular mistake ought to result in
relief being given must depend in large measure, as it does now, upon the judge’s own sense of justice and
caution.76

The report went on to explain that legislation would determine whether there was a mistake; would establish a
wider range of remedies; and rather than the current fragmented doctrine would create ‘a single body of law
dealing with mistake’. The proposed range of remedies on offer was much broader than those on offer under the
existing mistake doctrines in common law or equity.

Section 6 is the core of the legislation. The types of mistake described by s 6(a) largely correspond to the
existing categories of unilateral, common and mutual mistake. Section 6(b) is an additional and novel
requirement. It requires a court to look to the substance of the contract produced by the mistake to determine
whether there is unequal value or disproportionate benefit or obligation between the parties. Finally the statute
requires a contract to be silent on the attribution of risk in the case of a mistake. Importantly this makes the Act
a dead letter in many commercial contracts because they will not be silent on the attribution of risk for mistakes.
The circumstances in which a court in its discretion may grant relief and the types of relief available are laid
down in s 7. As with the Illegal Contracts Act there is no longer an all of nothing outcome. A court can declare
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the contract valid notwithstanding the mistake or vary it. The Act, in s 8, also deals with the protection of third
parties.

David McLauchlan has described the Contractual Mistake Act as ‘conceptually and philosophically bankrupt’.77
There is enough material to fill a book, or at least a post-graduate dissertation on the problems created by the
Act.78 The problems of the legislation fall into three main categories. The first set of issues arise out of the
legislative drafting. A second group of objections concerns the application of the legislation, which in turn
relates to a third point about the status of the legislation and how it fits with the existing common law.

The Statute Revision Committee79 removed a more detailed definition of mistake from the Bill. The Act stated
in s 2(1) that ‘mistake is a mistake of fact or law’. This wording does not actually define what a mistake is but
does make clear that contractual mistake includes mistakes of law.80 The brevity of s 2(1) has caused few
problems with the exception of whether ignorance counts as a mistake.81 A second definitional gap is more
significant. In s 6(1)(a)(i) relief will only be granted for those ‘material’ unilateral mistakes of which the other
party had ‘knowledge’. Knowledge is a contested concept in private law.82 The CCLRC made clear that they
equated knowledge with actual knowledge83 and therefore constructive knowledge (what the party ought to have
known) should be insufficient to grant relief. The Court of Appeal has confirmed actual knowledge is required.84
However, some judges have adopted a very broad definition of actual knowledge, which is very little different to
constructive knowledge.85
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Conlon v Ozolins86 is undoubtedly the most controversial decision under the Act. The Court of Appeal adopted a
very expansionist view of the legislation. The defendant was an elderly widow with a poor command of English
who agreed to sell to the plaintiff some plots of land adjoining her house. She consented to sell the ‘land out
back’. Her solicitor included plots 1-4 in the conveyance. On signing the contract the defendant discovered that
her garden was included in the contract which was not her intention. She refused to convey the land. A majority
of the Court of Appeal held that there was a mistake within 6(1)(a)(iii) – namely a different mistake about the
same matter of fact or law and also met the condition that the mistake resulted in ‘substantially unequal
exchange of values’.87 Woodhouse P thought that there was a mistake about the size of the land to be sold.88
McMullin J found the mistake in the defendant believing that intending to selling lots 1 to 3 and the plaintiff in
thinking that the defendant intended to sell lots 1-4.89 Somers J dissented because he thought that there was no
mistake within the wording of the statute.

It is difficult not to agree with Somers J’s dissent. The mistake in Conlon v Ozolins can be analysed in two other
ways. Both of these fall outside the statute. On one view there was a mistake of intention because one party
intended one thing and one intended another. A mistake of this sort is not a ‘different mistake about the same
matter of fact or of law’ as required by s 6(1)(a)(iii). Alternatively there was a unilateral mistake by the
defendant about the land to be sold but this mistake was unknown to the other party and so fell outside s
6(1)(a)(i). A subsequent Court of Appeal in Paulger v Butland Industries Ltd90 has distinguished Conlon v
Ozolins. Hardie Boys J observed that Conlon v Ozolins is ‘not an authority for invoking the Act where one party
misunderstood the clearly expressed intention of the other, or where one party meant something different from
the plain meaning of his own words’.91 Two Court of Appeals interpret the legislation differently. There is as yet
no Supreme Court decision which settles whether a wide or narrow interpretation of the legislation is
appropriate.
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Conlon v Ozolins is a good example of judges not merely stretching the meaning of legislation but completely
subverting it. The facts fall outside the Act whatever sympathy one might feel with the defendant. The decision
also raises a more fundamental point about the post-Act status of the objective test and the rules of contract
formation. The outcome is difficult to square with the traditional approach to contract formation as reflected in
venerable authorities like Smith v Hughes.92 Conlon v Ozolins looks like just the kind of case that would be best
solved using the objective test of contract formation. This approach involves asking whether a reasonable person
in the position of the plaintiff would believe that the sale included all four plots of land? As a written contract
for the sale of land it is difficult to conclude, when put in these terms, that the answer can be anything other than
there was a sale of all four plots from the perspective of an objective reasonable person. It would have been
different if the plaintiff knew or ought to have known that the defendant could not have intended to sell all four
plots.93

There is a tension at the heart of the legislation about what it means to say that the Act is a code. Section 5 states
that the Act: ‘shall have effect in place of the rules of the common law and of equity governing the
circumstances in which relief may be granted’. Dugdale, himself of course, a member of the CCLRC insisted
that ‘A Code is a Code’.94 McLauchlan has consistently argued that in as far as the Act is a code it is only a code
of relief.95 As a result the existing common law principles unless they relate to relief should be unaffected. On
this view the law of contract formation is untouched. This is hardly a trivial matter because it goes to the nature
of contracts. Sutton conceded that Raffles v Wichelhaus96 was technically a decision on contract formation but
argued that it would be desirable if it were brought within the definition of mistake.97 Reconciling the doctrines
of mistake and formation in the legislation is far from easy. Formation is a question of intention and intention is
not covered by 6(1)(a)(iii). In Raffles v Wichelhaus98 one of the parties intended the contract to be performed by
a ship called Peerless and the other intended performance by another Peerless. The objective test for contract
formation provides no answer because on an objective view either party might have been right. As a result there
was no contract. The decision only falls under the Act if it is a mutual mistake of fact relating to the identity of
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the ship which arguably blurs the boundary between fact and intention. The mistake in Raffles was one of
intention the fact is merely what was intended.

One member of the CCLRC has argued that the Act was always intended to conform with the objective theory
of contract.99 This may be so but if the Act preserves the objective test it does so in name only. This is because
Conlon v Ozolins100 allowed the possibility of opening more contracts to challenge even when they satisfy the
objective test of contract formation. Such an approach sits awkwardly with s 4(2) which states that relief ought
not be granted which would, ‘prejudice the general security of contractual relationships’. While the actual
provisions on relief have given less trouble than might have been expected101 the same cannot be said of the next
statute.

MISREPRESENTATION AND BREACH OF CONTRACT

Of all of the contract reforms, the Contractual Remedies Act 1979 has had the biggest impact.102 Despite its
name the legislation was not in fact concerned with remedies in the usual sense of the term – meaning the rules
surrounding the award of damages, specific performance etc. Rather as the explanatory note to the Bill made
clear, the legislation was designed: ‘to modify the law of contract by giving substantially the same remedies for
misrepresentation inducing the making of a contract and for the repudiation or breach of a contract.’103 The
legislation took a long time to reach the statute book. A subcommittee to look into this question predated the
formation of the CCLRC. This report was partly motivated by a report in 1962,104 which led to legislation in
England in 1967.105 The main feature of the English legislation was the introduction of a new remedy of
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damages for innocent misrepresentations not incorporated as terms of the contract and not fraudulent or
negligent.106

A New Zealand report, Misrepresentation and Breach of Contract, appeared at the same time as the English
Act.107 This original report was reprinted in 1978 alongside a draft Bill and a further short report.108 It was
evident from the start that the New Zealand approach would be more ambitious than the English one yet there
was a debate within the CCLRC about how far change ought to go:
Some of us feel that what is needed is to escape altogether from traditional categories and rules that hinder the
courts in determining the true bargain between contracting parties. Others consider that these rules and these
distinctions do play a valid and useful role in the law and doubt the wisdom of dispensing with them. 109

At the heart of the subcommittee report is the startling suggestion that there was no ‘real distinction in principle’
between representations and contractual terms110 and that abolishing the parol evidence rule would eliminate the
distinction.111 Although the parol evidence rule survived, the line between representations and contract terms did
become blurred (and was even arguably for practical purposes abolished), and this was reflected in the way that
the legislation was structured.

As in many other areas that were reformed the existing law as it applied to misrepresentation was unsatisfactory.
A patchwork of remedies for misrepresentation had grown up over centuries in both law and equity. The
distinction between innocent misrepresentation giving a right to rescind and negligent or fraudulent
misrepresentation giving a right to damages was swept away by the Act. Damages became the primary remedy
for representations (including innocent misrepresentations)112 and were assessed on a contract measure even
when the basis of the claim was a misrepresentation.113 The Act also permitted a contract to be cancelled for
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misrepresentation and for repudiation as well as breach.114 It is more difficult to cancel a contract for a
misrepresentation than to rescind one. This is because the consequences of the misrepresentation were now
relevant when determining whether a contract could be cancelled. The provisions on cancellation for breach the
Act largely codified the existing law and cemented the place of Kong Fir Shipping Co Ltd v Kawasaki Kisen
Kaisha Ltd115 in New Zealand.

In Altimarloch Joint Venture Ltd v Moorhouse116 Wild J observed that: ‘what s 6 does not do is constitute the
misrepresentation a term of the contract. The section is aimed at a remedy…and not the quality of the
liability’.117 Yet the Contractual Remedies Act 1977 is a radical reform. It almost abolishes the distinction
between a representation and a term by treating the consequences of both in the same way through cancellation
and by awarding damages on a contract measure.118 This approach was not entirely out of line with other
influential voices at the time. In Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd119 Lord Denning
held that, ‘[I]f a representation is made in the course of dealings for a contract for the very purpose of inducing
the other party to act on it, and it actually induces him to act on it by entering into the contract, that is prima
facie ground for inferring that the representation was a warranty’. 120 His judgment shows a willingness to treat
representations as contract terms. Yet it is actually quite difficult to argue on principle that a contractual promise
and a misrepresentation should receive the same treatment. One obvious difference is that a representation is
actionable without consideration. It is not obvious why a gratuitous representation especially if it is innocent
should generate a right to damages. The only limit on liability for representations other than those laid down by
the Act is that it falls within the legal definition of an actionable misrepresentation.121 The different judicial
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attitudes towards imposing liability for wholly innocent half-truths122 may reflect a deeper unease about
awarding damages for misrepresentations where fault is absent.123

Three members of the original subcommittee, Cameron, Iles and Patterson, joined the CCLRC.124 One of the
driving forces behind the sub-committee report, Professor Allan, left New Zealand to become Dean at the
University of Tasmania.125 Yet despite this overlap in membership there was a clear difference of opinion
between some of those involved in the CCLRC. Dugdale and Coote certainly had some reservations about the
sub-committee report.126 The final CCLRC report represented a compromise albeit one that retained the spirit of
the sub-committee proposals.127

In common with some of the other reforms the Act gives judges discretion in granting relief following the
cancellation of a contract. Damages are preserved by s 10. These are limited by the provisions in s 9 which also
lays down additional remedies and which under s 9(2) include the award of compensation and orders for the
recovery of benefits conferred under the contract. The powers to grant relief are fettered by s 9(4)(a)-(f), s 9(5),
s 9(6). Given s 9(4)(f) allows a court to consider any matter it sees as proper it is evident that the factors set out
in the Act are not over limiting. Just as some judges have applied the Contractual Mistakes Act in an expansive
fashion so some judges have taken a broad view of this legislation.128 In Thomson v Rankin129 Cooke P said:
It is a wide jurisdiction…in exercising the jurisdiction the court may inter alia have regard to the various heads of
compensation often classified as restitution, reliance losses, or expectation losses. Further the relative
responsibility of the parties is a matter which will fall for consideration in cases where some apportionment is
just…All in all the legislature has in s 9 endowed the courts with a valuable instrument for achieving justice, of
course, on declared and rational principles which need not be trammelled by common restrictions.

122

A half-truth involves a statement which is rendered untrue as a result of the representor remaining silent
rather than a positive act on their part.
123
Contrast, Ladstone Holdings Ltd v Leonora Holdings Ltd [2006] 1 NZLR 211 (HC) with Clarkson v
Whangamata Metal Supplies Ltd (2003) HC Auckland CIV-2003-404-6869 (HC). I am grateful to Marcus
Roberts for raising these authorities with me. For a discussion of the problems of half-truths and innocent
misrepresentation which argues that the Act does cover such situations, see Rick Bigwood, ‘The Full Truth
about Half-Truths’ [2006] NZLJ 114.
124
Chairman’s note for the first meeting, Temporary 1966-69.
125
For his life see, Reginald Hiscock, ‘David Allan 1928-2006’ (2006) 18 Bond LR 1. For Allen’s views see,
David E Allan, ‘The Scope of the Contract - Affirmations or Promises Made in the Course of Contract
Negotiations’ (1966) 2 U Tas L Rev 227.
126 rd
3 Meeting, Minutes, 20 Jan 1967, Minutes/Agendas 1966-69.
127 th
4 Meeting, Minutes, 5 May 1967, Minutes/Agendas 1966-69; 1st Report (n 106) [10.1-10.3].
128
For example, Brown v Langwoods Photo Stores Ltd [1991] 1 NZLR 173, 177 (CA).
129
[1993] 1 NZLR 408, 410 (CA).

17

The legislation allows a judge to take into account the whole of the course of conduct of the parties when
awarding damages.130 A court is free to disregard the normal common law restrictions on damages in awarding
compensation under s 9.131 Some judges have used s 9 to fashion a new remedy rather than granting relief from
the consequences of the normal remedies.132 It will sometimes be more attractive for a party to seek
compensation under s 9(2)(b) than damages under s 10 especially as an award under this section allows ‘such
sum as the court thinks just’. As one of the Commissioners has pointed out these are instances when judges have
used the ‘contract statutes for the purposes of what might be characterised as judicial reform by a sidewind’.133

A CONTRACT CODE FOR NEW ZELAND

The final major contract reform, the Contracts (Privity) Act 1982 allowed a non-party to enforce a contract for
their benefit. It was similar to legislation in some Australian States134 and predated reform in England and
Wales.135 The CCLRC pointed out that barring a non-party enforcing a contract made for their benefit amounted
to a ‘frustration of contractual intentions’.136 The solution was to allow a contract to be enforceable when it
conferred a benefit on a designated third party. 137 The legislation did not allow judges the kind of broad
discretionary relief found in earlier legislation.138 Difficulties with the application of the legislation are mainly
confined to s 4 which identifies a third party beneficiary for the purposes of the Act.139 The legacy of such a
diverse body of legislation as a body of reform as whole is more difficult to assess but some themes do
emerge.140
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In 2012 the then Attorney-General published a discussion paper about codifying the law of contract in
Australia.141 These plans never came to fruition. One of the criticisms that could be made of the scheme was that
it underestimated the difficulties of codification and overstated the benefits. The New Zealand contract statutes
provide a useful case study in some of the difficulties created by large-scale legislative reform of contract law.
This kind of bold statutory reform is extremely difficult. One of the hurdles is often political.142 Time is often a
factor in drawing up large-scale codes.143 Cameron reported in 1970 that the Contractual Remedies Bill would
go before Parliament in 1971.144 In fact nearly fifteen years elapsed from the initial subcommittee report to the
statute. Reform of the rights of third party beneficiaries, which was first discussed in 1972 took almost as
long.145 Some of the blame lays with the Government legislative programmes. The way that the CCLRC worked
added to the delays. The fact that the committee members were part time and relied on reports from academics
who were not members added to the delays. 146 There were some benefits in this system as well. The continuity
of members was the obvious strength of these arrangements.

The CCLRC did not lack ambition. The Contractual Mistakes Act 1977147 was explicitly termed a code. The
Contractual Remedies Act 1979 states in relation to cancellation that the section, ‘shall have effect in place of
the rules of the common law and of equity’.148 Patterson in a letter to Cameron in 1971, described the work of
the CCLRC in these terms: ‘their general brief to codify the law of contracts’.149 Yet there is still some
ambiguity around the relationship between the old law and the statutory new. The problem can be illustrated
with reference to the rules relating to cancellation in the Contractual Remedies Act 1979.
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The provisions on cancellation mirror the common law rule in Kong Fir Shipping Co Ltd v Kawasaki Kisen
Kaisha Ltd150 but they are not identical. Courts have proved reluctant to lay down guidance.151 A less serious
breach is probably required in order to allow a contract to be cancelled than was the case prior to the
legislation.152 Yet if the new rule was a break with the past then it was not perhaps an entirely decisive one. On
some occasions the pre–Act law has been influential. In Garratt v Ikeda,153 the Court of Appeal held, that when
a right unconditionally accrued before cancellation then it was not discharged. Tipping J explained that, ‘If
Parliament had intended to change the common law in this important respect, a clear statement to that effect
could have been expected in the legislation. There is no such statement’.154 Tipping J was prepared to adopt a
narrower view of the Act than the kind that appealed to someone like Cooke P. He stressed that the discretion
under s 9 was limited in s 5 when the parties make provision under the contract. There will always be difficulties
were legislation seeks to replace a long established body of common law. It is asking a lot to expect judges to
forget a whole body of previous learning.155 Nor is a statute the end of the law making process. Even the great
Civilian Codes leave room for judicial innovation.156

In other respects the New Zealand contract legislation was a clear break with the past. This was most striking in
the way that the legislation blurred the boundary between a misrepresentation and a contractual promise almost
to breaking point. The provisions on discretionary relief are quite unlike anything elsewhere. These are the most
controversial part of the entire scheme. Provisions of this sort invite judicial activism. The contract statutes
perhaps foreshadowed the legal zeitgeist of the 1980s onwards. Some New Zealand judges have attempted to
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reject formalist reasoning and at the same time to endow the New Zealand common law with a character of its
own.157 Fairness is one value that some judges have emphasised.158

The precise meaning of fairness and any role it and discretion more broadly should play in private law
adjudication is surely contestable.159 Writing about the work of the CCLRC Sir Kenneth Keith has said that:
Depending on the subject-matter considered by the committee, the members could build up experience of recurring
issues and develop ways of approaching them. This can be seen in the work of the CCLRC on the balance between
rule and discretion in the law of contract, and the impact of the proposed changes on basic contract principle and
security of contract, particularly in the commercial area.160

A cogent criticism of the contract legislation is that the CCLRC got the balance wrong and in doing so left the
state of the law in uncertainty.161 Section 9 of the Contractual Remedies Act 1977 is particularly vulnerable to
criticism of this sort.162

Hanan would conclude his pamphlet on law reform by saying that, ‘The revision of the law is an area of human
activity where a small nation like New Zealand is under no handicap’.163 Professor Coote has denied that the
members of the CCLRC ever intended to bring about ‘revolutionary’ change.164 Certainly most of the statutes
build on ideas that were already present in the law. When set against the development of the no-fault Accident
Compensation Scheme in New Zealand the changes in contract law were much less radical.165 Yet at the same
time it doesn’t seem much of an exaggeration to say that the New Zealand contract statutes are a radical reform
done quietly. Empowering courts to grant relief when it is just to do so is quite different from a traditional view
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of contract in which a court will give effect to the intentions of the parties.166 The reforms broke down the
boundary between representations and contractual terms. In place the division between contractual rights and
remedies was also muddied. The way that relief was set up allowed a court to in affect rewrite a contract. Yet at
the same time in other respects, the intentions of the parties remained paramount as in s 5 of the Contractual
Remedies Act 1979.167 The law of mistake, illegality and third party rights were put on new footings. This might
not be quite amount to death of traditional contract law in New Zealand168 but it equally it amounts to rather
more than incremental reform.
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