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[T]o hold that Parliament intended to force the whole mass of English laws – the laws of an old and 

settled society, which may have grown out of occasions, during the long course of years, and are 

become more refined and complicated than the laws of any other country in the world – to apply all 

these laws at once to an infant community, without limitation or restraint, is a proposition much too 

inconvenient in its consequences to be perfectly just in its principle.1 

 

Forbes CJ uttered these words in a discussion about the proper application of the English Marriage Act 1823 in 

New South Wales. During the 1830s and 1840s, similar sentiments about the status of English law were also 

expressed in other contexts.2 Questions about the relevance of English common law and statute in a colonial 

setting were not novel to New South Wales3 but rather formed part of a much broader narrative about the place 

of law in the histories of empire.4 English law crossed geographical boundaries and provided a shared cultural 

link between colonies, as well as with the colonial power in London.5 At the same time, there are very real 

practical problems in the wholesale application of English law in a colonial setting. In frontier societies, 

informal arrangements, practices and customs were often more important than the common law when 

 
∗ Professor, Deputy Dean, Faculty of Law, University of Auckland.  
1 R v. Maloney (1836) 1 Legge 74, 77.  
2 Macdonald v. Levy (1833) 1 Legge 39 (loan transaction); R v. Schofield (1838) 1 Legge 97 (applicability of 
English statutes on gaming); Ex Parte Lyons (1839) 1 Legge 140 (applicability of English bankruptcy 
legislation); Ryan v. Howell (1848) 1 Legge 470 (process of distress to recover rent).  
3 The story of the relationship between England and colonial law is extremely complex and diverse even 
between geographically close colonies as is evident from the most cursory glance at America, see William E 
Nelson, The Common Law in Colonial America, 3 vols (Oxford University Press, Oxford, 2008-2013).    
4 Sally Engle Merry, ‘Law and Colonialism’ (1991) 25 Law & Society Review 889, 891 makes the point that 
‘law was central to the colonizing process but in a curiously ambiguous way’. 
5 This can be presented as a form of globalisation: Gary Magee and Andrew Thompson, Empire and 
Globalisation Networks of People, Goods and Capital in the British World, c 1850-1914 (Cambridge University 
Press, Cambridge, 2010). 



determining how business was conducted.6 There were other barriers to the application of English law as well. 

A legal system characterised by informality is unlikely to be well equipped in the task of carefully applying a 

complex body of law built up over centuries. The relationship between English and colonial law was not merely 

dictated by high ideals or, more crudely, the exercise of colonial power. Practical considerations were central, a 

fact that was accepted at the time. Sir James Stephen, who had wide experience in giving legal advice to the 

Colonial Office, observed that the laws of England ‘might be in many respects utterly inapplicable to the 

conditions of an infant settlement’ even though he regarded English law as ‘the birth right of English subjects 

which they carry with them when they quit their native land’.7  

 

In the early colony, litigation was conducted informally in the Court of Civil Jurisdiction.8 The first judges, 

David Collins and Richard Atkins, were soldiers rather than lawyers.9  We know something of what Atkins 

thought about justice through his surviving journal: 

To deal with justice with an impartial hand, to regard not the quality of the offender but the nature of 

the offence, to administer comfort and relief to the poor and helpless, and protect the hard earning of 

honest industry from the hands of rapine and oppression.10 

His rather lay sense of justice no doubt coloured his thinking, but Atkins also recognised that it was important 

for him to apply English law in New South Wales.11  

 

 
6 Peter Karsten, Between Law and Custom (Cambridge University Press, Cambridge, 2002) 297. Transactions 
which in England might be very formal such as the conveyance of land were much more informal in the colony: 
Sanders v. Jones [1814] NSWSupC 5; [1814] NSWKR 5 (6 July 1814).    
7 CO 201/195/351 ff cited by JJ Eddy, Britain and the Australian Colonies 1818-1831, The Technique of 
Government (Oxford University Press, Oxford, 1969) 24.  
8 There was an English model for this in the Court of Requests or Court of Conscience, which was found in 
some of the larger urban centres: Margot Finn, The Character of Credit (Cambridge University Press, 
Cambridge, 2003) 197-235. 
9 For the life of Collins see, JF Nagle, Collins, The Courts and the Colony (UNSW Press, Sydney, 1996). For 
the life of Atkins see, JM Bennett, ‘Richard Atkins: An Amateur Judge Jeffreys’ (1966) 52 Journal of the Royal 
Australian Historical Society 261. 
10 Journal of Richard Atkins, 1791-1810, 36, National Library of Australia, MS 4039, http://nla.gov.au/nla.obj-
570654388.  
11 In a letter to Governor King, Atkins wrote that, ‘all laws now in force in England may be, under local 
Regulations, admissible in its Colonies’ cited by Bruce Kercher, Debt, Seduction and Other Disasters (The 
Federation Press, Sydney, 1996) 3.  
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The first legally trained Judge Advocate, Richard Dore, arrived in 1798.12 With the exception of a few convict 

lawyers like the notorious George Crossley,13 litigants either represented themselves or used unqualified 

litigation agents. This meant that rather than benefiting from legal argument, the parties were largely forced to 

rely on arguments based on ‘sound equity and common sense’. Speaking in 1808, Joseph Foveaux said that: 

In a Colony so peculiarly circumstanced as this, at such an immense distance from the Mother Country, 

not enjoying the advantage of a Professional Lawyer to preside as Deputy Judge-Advocate in the Civil 

Court, and not affording the assistance of advocates, or agents regularly bred, or at all qualified to give 

advice in Legal Questions it is impossible to regulate the dealings between Man and Man by the strict 

letter of the Law, or to judge of them by any other criterion than that of sound equity and common 

sense.14     

Whilst this passage suggests that not much attention was paid to the English law of contract, Bruce Kercher’s 

study of the early colony nevertheless shows that English law was usually followed.15 He gives the example of 

the Court of Civil jurisdiction using the expectation measure in order to assess damages for breach of contract.16 

Yet even though the outcome mirrored those in England, the intricacies of legal doctrine were not considered in 

the same detail as would have occurred in the superior Westminster courts. On other occasions, New South 

Wales contract law may even have diverged from the law in England. In 1805, Atkins dismissed a claim for 

payment for items supplied in Hawkesbury at ‘exorbitant’ prices. Atkins held that the case ought to have been 

settled privately as it was ‘inconsistent with their duty…to countenance such a disproportionate mode of 

traffic’.17 The evidence is too thin to determine whether these remarks were typical, but it is possible that early 

New South Wales judges were consistently more paternalistic than their English counterparts.18 Still, this 

approach was certainly consistent with Atkins’ remarks on the nature of justice. Kercher’s study ended in 1814 

and the decades that follow remain largely unexplored. This is a significant omission, especially as colonial 

society changed quite profoundly during this period. Although it would still be a few decades before 

transportation ended, this era saw the beginnings of a free civil society in which trade became central. Part of 

 
12 For a life see, KJ Allars, ‘Dore, Richard (1749–1800)’, Australian Dictionary of National Biography: 
https://adb.anu.edu.au/biography/dore-richard-1986 ; KJ Allars, ‘Richard Dore Re-Examined’ (1964) 50 Journal 
of the Royal Australian Historical Society 117. 
13 KJ Allars, ‘George Crossley: An Unusual Attorney’ (1958) 44 Journal of the Royal Australian Historical 
Society 261. 
14 Cited by Bennett, above n 9, 270-71.   
15 Kercher, above n 11, 151-56. 
16 Kelly v. Clarkson [1813] NSWSupC 10; [1813] NSWKR 10 (12 October 1813).  
17 Anon, The Sydney Gazette, 2 June 1805.   
18 Kercher, above n 11, 148-49, 155 cites Macarthur v. Thompson [1806] NSWSupC 3; [1806] NSWKR 3 (4 
November 1806); Crossley v. Harris [1813] NSWSupC 13; [1813] NSWKR 13 (25 October 1813).  
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this process involved the emergence of a more legalistic colonial legal system that replaced the more informal 

Court of Civil Jurisdiction.   

 

                                     A NEW SUPREME COURT AND THE RISE OF LEGALISM  

    

A Supreme Court of Civil Judicature replaced the Court of Civil Jurisdiction in 1814.19 The new court was 

presided over by a judge and two lay magistrates.20 These reforms and the emergence of a more formal structure 

for litigation did not entirely dispel tensions between those who favoured the strict application of English law 

and those who thought it was more important to reflect the realities of life in the colony. The first Supreme 

Court judge, Jeffery Bent, had English precedents on his side when he closed the court and refused to sit if 

former convicts appeared before him.21 Governor Macquarie disagreed. He regarded the strict application of 

English precedent as unrealistic.22 At the same time, the spirit of the Court of Civil Jurisdiction lived on in small 

claims litigation, initially in the Governor’s Court. The court was presided over by the Deputy Judge Advocate 

and two lay members, and until 1823 it heard claims up to £50.23 

 

The early New South Wales economy was dominated by the activities of the colonial government and 

subsistence farming.24 By the second decade of the nineteenth century, entrepreneurial activity was increasing.25 

The closure of the Supreme Court for ten months during Macquarie’s dispute with Bent must have caused some 

inconvenience and, in the mind of Macquarie, eventually justified the removal of Bent in 1816.26 One of his 

replacements, Barron Field’s early reported decisions, concerned a bill of exchange. Bills of exchange were well 

 
19 For the 2nd Charter of Justice 1814, see HRA, Series 4, Vol 1, 77-94. 
20 An automatic right to appeal to the Privy Council was restricted to claims of more than £3,000, see Alex 
Castles, An Australian Legal History (The Law Book Company, Sydney, 1982) 105-106.   
21 John McLaren, Dewigged, Bothered and Bewildered British Colonial Judges on Trial, 1800-1900 (University 
of Toronto Press, Toronto, 2011) 133-35. 
22 For Macquarie’s report to London see, HRA, Series 1, Vol 8, 483-84.  
23 For a detailed account of the court, see John Burke, Governor’s Court 1814-24 (NSW Archives, Sydney, 
1979).  
24 Jan Kociumbas, The Oxford History of Australia Volume 2 1770-1860 (Oxford University Press, Melbourne, 
1992) 36-37. The government subsidy was vital to the early economy: Ian McLean, Why Australia Prospered- 
The Shifting Sources of Economic Growth (Princeton University Press, Princeton, 2012) 53-56.   
25 For accounts of some prominent merchants of the time, see DR Hainsworth, The Sydney Traders Simeon Lord 
and His Contemporaries 1788-1821 (Cassell, Melbourne, 1972); Nancy Irvine, Mary Reibey – Molly Incognita 
(Library of Australian History, Sydney, 1987).    
26 McLaren, above n 21, 137-39. See the Governor’s announcement: The Sydney Gazette, 14 Dec 1816.    



established as a form of negotiable instrument.27 Negotiable instruments of this sort were particularly useful for 

transferring wealth in the absence of cash, and they were also a good way of raising credit.28 In Jamison v. 

Throsby,29 the holder of the bill had not received due payment. Where there was a non-payment by the drawee 

of the bill, the holder had a right of action against the drawer of the bill or the indorser. The indorser, in turn, 

had a potential action against the drawer. The practical difficulty on the facts was that whilst the indorser was 

still in the colony, the drawer had departed, leaving the indorser without a realistic remedy for his losses. 

Because there was a degree of mobility in the colonial population, the outcome had some wider significance.30 

In this situation, Field J thought the loss should fall on the holder of the bill. He justified this conclusion on the 

grounds that the plaintiff’s agent had failed to give timely notice of non-payment to the indorser, which would 

have allowed them to attempt to recover against the drawer who was then still in the colony.  

 

The report of Jamison v. Throsby notes that Field J ‘cited a number of cases which had been uniformly so 

determined’. No further details were given. According to English law of the time, holders of bills were required 

to give timely notice to those who were liable on non-payment by the drawee. Failure to do so absolved the 

indorser on the grounds of laches.31 There was nothing unusual in Field J relying on English authority. By 1820, 

counsel regularly cited the English law reports during argument.32 On other occasions, Field J showed himself 

prepared to rely on both English authorities33 and legal writers.34  

 

 
27 For a discussion of this, see James Rogers, The Early History of the Law of Bills and Notes (Cambridge 
University Press, Cambridge, 1995) 170-222; W Swain, The Law of Contract 1670-1870 (Cambridge University 
Press, Cambridge, 2015) 49-60, 77-82. 
28 Frank Decker, ‘Bills, Notes and Money in Early New South Wales, 1788-1822’ (2011) 18 Financial History 
Review 74.   
29 Jamison v. Throsby [1817] NSWSupC 6; [1817] NSWKR 6 (30 June 1817).  
30 Despite the difficulties and dangers of sea travel more affluent migrants might return to Britain after a period 
in the colony:  J Jupp, ‘Waves of migration to Australia’ in J Hardy (ed.) Stories of Australian Migration (New 
South Wales University Press, Kensington, 1988) 9, 10, 12. 
31 These issues are discussed in some detail in the leading English work of the time on bills of exchange: J 
Chitty, A Practical Treatise on Bills of Exchange, Checks on Bankers, Promissory Notes, Bankers’ Cash Notes 
and Bank Notes (2nd edn, W Clarke, London,1808) 219-32.   
32 Hunt v. Loane [1820] NSWSupC 13; [1820] NSWKR 13 (30 December 1820); Piper v. Frazier [1821] 
NSWSupC 16; [1821] NSWKR 16 (21 September 1821).  
33 Terry v. Ritchie [1819] NSWSupC 4; [1819] NSWKR 4 (19 June 1819).  
34 Quoting Charles Abbot, A Treatise of the Law Relative to Merchant Ships and Seamen (E Brooke, London, 
1802) in Barnard v. Lord [1819] NSWSupC 2; [1819] NSWKR 2 (30 March 1819). 



The reported decisions from this period do not, for the most part, involve complex legal questions. Litigation 

featuring the sale of goods35 or negotiable instruments36 is typical. Some of the facts are colourful, including an 

action on a bill of lading against a cargo shipper of Hollands (a type of Dutch gin) and arrack, where the crew 

drank much of it.37 A couple of decisions ended up in the Privy Council.38 The first of these, Campbell v. Cox,39 

turned on the enforcement of a bill of exchange. The second, Henry v. Eagar,40 involved an agreement to trade 

between Eagar and King Pomare of Tahiti, which had unravelled in the face of interference from the Reverend 

Samuel Marsden on behalf of the London Missionary Society.41                 

                       

                   A SECOND SUPREME COURT AND THE ACCELERATION OF LEGALISM  

 

Recommendations by John Bigge into the colony's legal system42 led to the New South Wales Act 182343 and a 

Third Charter of Justice.44 A new Supreme Court was created with Francis Forbes as Chief Justice. Forbes 

introduced a more formal system of process and pleading than existed previously, albeit it was still less formal 

than the one used in Westminster.45 Colonial judges were prepared to disparage the use of technical procedural 

arguments against substantively valid claims.46 The main elements of English legal procedure were still present 

during this period. As Forbes CJ himself said, ‘I am no great advocate for very nice special pleading, but there 

are certain rules of pleading which must be adhered to’.47 Whilst English procedure was the default position, 

 
35 Loane v. Gunning [1818] NSWSupC 9; [1818] NSWKR 9 (1 October 1818); Kermode v. Levy [1820] 
NSWSupC 1; [1820] NSWKR 1 (25 February 1820).  
36 Piper v. Frazier [1821] NSWSupC 16; [1821] NSWKR 16 (21 September 1821); Howe v. Forbes [1823] 
NSWSupC 6; [1823] NSWKR 6 (9 December 1823).   
37 Winder v. Williams [1818] NSWSupC 15; [1818] NSWKR 15 (16 March 1818). The argument by the 
defendant that the spirits had leaked from the barrels was not accepted.  
38 Bruce Kercher, ‘Unreported Privy Council appeals from the Australian colonies before 1850’ (2003) 77 
Australian Law Journal 309, 311-12.  
39 [1822] NSWSupC 8; [1822] NSWKR 8 (16 December 1822). 
40 [1821] NSWSupC 11; [1821] NSWKR 11 (24 August 1821). 
41 There was a long history between Marsden and Eager: Andrew Sharp, The World, the Flesh & the Devil. The 
life and opinions of Samuel Marsden in England and the Antipodes 1765-1838 (University of Auckland Press, 
Auckland, 2016) 497-98, 502-503. Eager had been one of the solicitors who had been transported to the colony 
for fraud caught up in the Bent controversy.    
42 Report on the Commissioner of Inquiry on the Judicial Establishments of New South Wales, and Van 
Diemen’s Land 1823 HCPP 33.   
43 (1823) 4 Geo IV c 96.  
44 For an account of the impact of the Charter over a century on see, Hon Justice Else-Mitchell and JM Bennett, 
‘The Charter of Justice of New South Wales – Its Significance in 1974’ (1974) 48 Australian Law Journal 262.  
45 JM Bennett, A History of the Supreme Court of New South Wales (Law Book Co., Sydney, 1974) 62-64; JM 
JM Bennett, Sir Francis Forbes (The Federation Press, Annandale, 2001) 104-105; CH Currey, Sir Francis 
Forbes (Angus and Robertson, Sydney, 1968) 109-110.  
46 McFarlane v. Weller [1832] NSWSupC 73 (6 October 1832). 
47 Mossman v. Warren [1831] NSWSupC 67; (1831) NSW Sel Cas (Dowling) 27 (22 October 1831). 



those rules could sometimes be altered.48 Forbes CJ distinguished between procedure which ‘might be changed, 

or simplified’ and the rules of evidence which ‘must be the same here as those acted upon in Westminster 

Hall’.49 This approach reflects an attempt to reconcile colonial conditions with common law practice.      

 

Over time, the balance shifted, and New South Wales's legal process grew closer to the one that operated in 

England.50 This change was not universally welcomed. The Australian complained that the introduction of new 

special pleading rules ‘give rise to fertile and costly litigation’ and advocated for a return to the ‘old and simple 

rules’ devised by Forbes.51 The tension between the more relaxed legal system of the colony and the desire to 

imitate the more rigid established English rules never entirely disappeared. Legal procedure was not the only 

way in which the law in New South Wales began to resemble that in England more closely. 

 

Following the ban on former convict lawyers, Saxe Bannister, the Attorney-General of New South Wales, was 

the first non-convict lawyer to appear before the Supreme Court.52 Others soon followed.53 Dowling J was 

uncomplimentary about some of these barristers, observing that ‘[h]ad they remained in Westminster they would 

not have got powder for their wigs in half a century’.54 The legal profession was nevertheless a critical element 

in the culture of the colony.55 By mimicking England, new court buildings and events like the opening of the 

legal year and formal court dress projected the authority of the law, and by extension, the power of the colonial 

government.56 These developments also emphasised the importance of English law. 

 

Some differences remained between New South Wales and England. Civil juries were pivotal to contract 

litigation in the superior courts in England.57 Under the 1823 Act, a civil jury required an application from both 

 
48 Lord v. Kent [1830] NSWSupC 38; (1830) NSW Sel Cas (Dowling) 465 (1 June 1830). 
49 Jones v. Moore [1836] NSWSupC 18 (12 March 1836). 
50 Castles, above n 20, 190.   
51 30th September 1841. Special pleading was also controversial in England where it was said to encourage the 
use of formal objections as a delaying tactic: 1st Report of Her Majesty’s Commissioners for Inquiring into the 
Process, Practice and System of Pleading in the Superior Courts of the Common law (1851) [1389] PP vol xxii. 
52 JM Bennett, A History of The New South Wales Bar (The Law Book Company, Sydney, 1969) 33. 
53 Bennett, ibid. 34-36. 
54 JM Bennett, ‘Some Reflections on the New South Wales Bar (1969)’ in Geoff Lindsay and Carol Webster 
(eds.), No Mere Mouthpiece (Lexis Nexis Butterworths, Sydney, 2002) 62, 69.  
55 For this important point Mark Finnane, ‘Law and Regulation’ in Alison Bashford and Stuart Macintyre (eds), 
The Cambridge History of Australia. Volume 1: Indigenous and Colonial Australia (Cambridge University 
Press, Cambridge, 2015) 391, 397-98. 
56 Peter Bridges, Historic Court Houses of New South Wales (Public Works Department, Sydney, 1986).  On the 
adoption of traditional court dress in New South Wales see, Daniel Yazdani, The Habit of a Judge (Law Book 
Exchange, New Jersey, 2019) 189-95.  
57  Swain, above n 27, 24-29.  



parties as well as judicial approval.58 Juries in contract cases were not entirely unheard of, but they were 

probably not very common.59 Due to fears of a still insufficient pool of suitable jurors, the older system of 

assessors was preserved by the 1823 reforms. The two assessors, who were magistrates sitting with the judge, 

determined questions of fact in most cases.60 Three decisions from 1832 illustrate the use of assessors in 

contract litigation: to determine if a contract was performed,61 or varied,62 or whether a loan was at a fair 

interest rate.63  

 

As the free population increased, juries gained acceptance.64 Although juries became more easily available in 

the late 1820s,65 they still had to be requested by one of the parties and approved by the court. Special juries, 

including those with commercial know-how, were also now possible.66 Dowling J welcomed these reforms:  

 

In the progressive advancement of this remote settlement of the British Crown in the scale of Colonial 

importance, it is not possible to regard with indifference an event so interesting in the annals of the 

Southern hemisphere…I cannot abstain from hailing with gratulation the introduction of a system 

which places the Judges of this Court upon a proper constitutional footing with their fellow subjects in 

the sacred Temple of Justice.67       

 

Dowling J saw this change as making the colony more English. At the same time, the volume of civil litigation 

was also increasing.68 One response was through the creation of the Court of Requests modelled on its English 

namesake, which replaced the Governor’s Court for small claims up to the value of £10.69 Earl Bathurst 

 
58 (1823) 4 Geo IV c 96, s 6.  
59 Examples include: Cox v. Payne [1825] NSWSupC 17 (17 May 1825) (breach of promise of marriage); 
Clayton v. Rowe [1825] NSWSupC 25 (1 August 1825) (action for money had and received); Lamb v. Nettleton 
[1826] NSWSupC 45 (25 July 1826) (action for board and lodgings). 
60 Forbes explained this process in a letter to R Wilmot-Horton on 14th August 1824, see Bennett, above n 45, 
57.  
61 Cuthbert v. Hindson [1832] NSWSupC 67 (24 September 1832). 
62 Taylor v. Clarke [1832] NSWSupC 69 (26 September 1832). 
63 Scott v. Jones [1832] NSWSupC 63 (17 September 1832). 
64 For this story, see JM Bennett, ‘The Establishment of Jury Trial in New South Wales (1959-1961) 3 Sydney 
Law Review 463; David Neal, ‘Law and authority: The campaign for trial by Jury in New South Wales’ (1987) 8 
Journal of Legal History 107.  
65 (1828) 9 Geo IV c 83 s 8; (1829) 10 Geo IV No. 8; (1832) 2 Will IV No. 3. 
66 1832) 2 Will IV No. 3, s 23. 
67 The Sydney Gazette, 16 March 1830.  
68 HRA, Series 4, Vol 1, 751.  
69 Courts of Requests Established Act 1829 No 3 a; WHD Winder, ‘The Courts of Requests’ (1936) 52 Law 
Quarterly Review 369. 



explained in a dispatch to the Governor, Sir Thomas Brisbane, that a Court of Requests in the colony was to be 

established as a ‘means of adjusting at a small expense and with the least possible delay the causes, of a civil 

nature and of a small amount’.70 Forbes CJ would describe it as a ‘useful court’71 and it proved popular. In 

1827, for example, it was reported that 250 cases were disposed of in a single day in Sydney.72 At the first 

sitting in Parramatta in 1829, 130 cases were heard.73 The Court of Requests was closed in Sydney in 184774 but 

survived elsewhere, including Melbourne,75 until 1858.76 A wide range of low-value contract litigation was 

heard during its life, including straightforward debt actions, claims for work, hire, and cases of sale of goods.77  

 

By the 1820s there was open friction between quasi-military government values and those of a free and 

commercial society.78An elected legislative assembly was still some way off at this point.79 An increase in 

capital investment along with a growth in non-convict labour provided a platform for economic expansion.80 

Pastoral capitalism brought significant territorial enlargement beyond the coastal population centres and 

generated a buoyant land market.81 The first economic boom of the 1830s was built on the back of wool 

exports.82 A severe drought in the late 1830s, combined with a fall in the world market for wool, alongside a 

depression in England that restricted colonial investment, caused an economic collapse.83 This was so serious 

that in 1843, several banks failed, including the Bank of Australia.84 The boom and the subsequent bust 

generated the first significant body of contract litigation in the colony. One of the challenges facing these 

 
70 HRA, Series 1, vol 11, 197, 29 January 1824.  
71 Smith v. Elder [1831] NSWSupC 69; (1831) NSW Sel Cas (Dowling) 222 (22 October 1831). 
72 The Sydney Gazette, 27 February 1827; The Sydney Gazette, 13 June 1827.  
73 The Sydney Gazette (Sydney) 3 December 1829. 
74 Small Debts Recovery Act 1846 No 10. 
75 Courts of Requests Act 1847 No 35.  
76 District Courts Act 1858 No 18. 
77 ‘The Small Claims Courts in 19th Century New South Wales and Queensland’ [2016] Legal History 79-95. On 
the relationship between the Court of Requests and Supreme Court, see Briggs v. Colls [1828] NSWSupC 85 
(26 September 1828). 
78 McLaren, above n 21, 140.   
79 New South Wales Electoral Act 1851 14 Vict No. 48.  
80 NG Butlin, Forming a Colonial Economy, Australia 1810-1850 (Cambridge University Press, Cambridge, 
1994) 96-106.     
81 Kociumbas, above n 24, 119-49.   
82 Lisa Ford and David Andrew Roberts, ‘Expansion, 1820-50’ in Bashford and Macintyre, above n 55, 121, 
128-29.  
83 For a detailed account of these events, see SJ Butlin, Foundations of the Australian Monetary System 1788-
1951 (Sydney University Press, Sydney, 1968) 315-378; B Huf, ‘The Capitalist in Colonial History: Investment, 
Accumulation and Credit-Money in New South Wales’ (2019) 50 Australian Historical Studies 418, 437. 
84 RF Holder, Bank of New South Wales A History Volume One: 1817-1893 (Angus and Robertson, Sydney, 
1970) 120-128.  



judges, even if it was not always expressly articulated in this way, was to create a body of contract doctrine that 

catered to the colony's conditions whilst remaining faithful to the English common law. 

 

In England itself, the law of contract was changing in the 1820s. Legal historians have debated the extent of this 

change for decades. Some regard what occurred as involving a fundamental shift from a more equitable model 

of contract to one in which laissez-faire ideas came to dominate.85 Alternatively, rather than characterising these 

changes as a revolution, a counter view proclaimed that this is better seen as a process of evolution from the 

existing law.86 On this view, what was novel was not so much the substance of contract doctrine as the 

intellectual structure of the subject. The new approach was based on a simple idea developed several decades 

earlier by the French writer, Robert Joseph Pothier, that a contract was formed by a meeting of wills.87 Like 

many later theories of contract law, Will Theory did not wholly explain every aspect of contract doctrine. But 

what it did do was encourage a particular way of thinking about the subject, especially in seeing the law of 

contract as a coherent body of law. The appearance in 1834 of Joseph Chitty’s second edition of A Practical 

Treatise on the Law of Contracts not under Seal88 marked the beginning of a recognisably modern system of 

contract law. Chitty openly drew on the work of Pothier. But he was also writing for lawyers in real disputes, as 

he explained in his preface.89 Early colonial judges and lawyers received their legal training in England, but 

whilst they were part of the same tradition as their contemporaries in Westminster, they also operated at one 

remove. New South Wales began to take on more trappings of the English legal tradition as it developed from a 

penal colony. At the same time, the expectations of litigants and the type of litigation judges dealt with were 

quite different from those in England.  

        

                                                    CONTRACT LAW AND STATUTE LAW  

 

 
85 There is a significant literature on this topic which includes: M Horwitz, ‘The Historical Foundation of 
Modern Contract Law’ (1974) 87 Harvard Law Review 917; P Atiyah, The Rise and Fall of Freedom of 
Contract (Oxford University Press, Oxford, 1979); AWB Simpson, ‘The Horwitz Thesis and the History of 
Contracts’ (1979) 46 University of Chicago Law Review 533. 
86 This question is explored in detail in Swain, above n 27. 
87 A translation of Pothier’s work by Sir William Evans appeared in 1806, R Pothier, A Treatise on the Law of 
Obligations or Contracts, 2 vol, (A Strahan, London, 1806).  
88 (2nd edn, London, S Sweet 1834).  
89 Ibid. iii. 



Geary v. Vivian90 was the first decision in New South Wales to appear in a formal law report. A sailor, who had 

been refused shore leave, left his ship for three hours. The ship’s master argued that he had forfeited his wages 

under a contract of employment which stated that a sailor leaving the vessel without the master’s permission for 

an hour or more forfeited his wages, clothes and possessions. An earlier hearing before magistrates decided that 

the master should still pay the sailor’s wages. The sailor relied on two English statutes, the first of which stated 

that to amount to desertion, a sailor had to be away from the ship for twenty-four hours.91 The second statute 

gave magistrates the power to hear disputes relating to the seaman’s wages.92 Forbes CJ expressed ‘very grave 

doubts’93 about whether magistrates had jurisdiction over claims of this sort in New South Wales but 

nevertheless considered the case on its merits. He explained that ‘[i]n no civil contract is the obligation of 

implicit performance more necessary than in that between the master and seaman of a ship’.94 At the same time, 

he recognised that ‘it is not every act of seaman, although in contravention of his express agreement, that should 

work so large a forfeiture’.95 

 

Forbes CJ was more even-handed on this occasion than some earlier judges who had more unequivocally 

favoured the ship owners.96 More importantly, for present purposes, the outcome was also couched in more 

legalistic terms. In giving a judgment in favour of the sailor, Forbes CJ quoted the English authority The 

Minerva: ‘the Court of Admiralty will, as a Court of Equity, consider how far the engagements are reasonable or 

not, and will bear in mind the general ignorance and improvidence of seamen, and their inability to appreciate 

the meaning and effect of a long and multifarious instrument’.97 The idea that sailors were a class apart was a 

familiar refrain in England.98 The outcome of this case also demonstrates that it was possible to consider public 

policy in contract disputes in some circumstances.    

 

 
90 (1830) 1 Legge 1. The decision is also reported in The Sydney Gazette 28 Aug 1830; The Sydney Gazette 18 
Sept 1830.  
91 (1797) 37 Geo III c 73.   
92 (1819) 59 Geo III c 58.  
93 (1830) 1 Legge 1, 4.  
94 (1830) 1 Legge 1, 3. 
95 (1830) 1 Legge 1, 3. 
96 Kercher, above n 11, 163-64 citing Bryant v. Hook [1812] NSWSupC 2; [1812] NSWKR 2 (31 January 
1812).  
97 (1825) 1 Hagg 347. 
98 This view long pre-dated The Minerva, for example, see Baldwin v. Rochford (1748) 1 Wils 229; Taylour v. 
Rochford (1751) 2 Ves Sen 281; How v. Weldon (1754) 2 Ves Sen 516, 518.   



At the time of Geary v. Vivian, the demand for sailors outstripped their supply, and the relationship between 

sailors and shipowners during this period became ‘an intense struggle over the nature and meaning of the 

employment relationship’.99 In May 1830, The Sydney Gazette argued that the law should be strictly applied 

against sailors because ‘there are so many temptations to abscond’ in the colony.100 The following year, the 

Supreme Court took the view that magistrates had wrongfully applied the criminal penalty for desertion in an 

English statute of 1729. Dowling J explained that ‘This being a penal statute, it must be construed strictly’.101 A 

correspondent to The Sydney Gazette in 1831 complained that sailors had a ‘total disregard’ for ‘their written 

agreement made voluntarily previously to leaving England’.102 Another writer suggested that the larger body of 

statutes regulating labour should be applied to sailors.103 The Sydney Chamber of Commerce put pressure on 

Governor Bourke to introduce new colonial legislation for sailors to deal with desertion.104 The Merchant 

Seamen Act 1832105 was more of a compromise than it was an owner’s charter. The Act stressed the primacy of 

the contract and imposed penalties on shipmasters if they sailed before entering contracts with their sailors.106 

At the same time, in a situation like Geary v. Vivian, a sailor who went absent without leave forfeited two days’ 

wages for each day that they were absent.107    

 

The Merchant Seamen Act 1832 was part of a much larger body of regulations about maritime activity.108 

Colonial legislation was one thing, but the applicability of existing English statutes was a trickier proposition. 

This was an issue that delved into the heart of how contract law in New South Wales diverged from that 

London. The rate of interest which could legally be charged on loans squarely raised these sorts of questions. 

The legal rate of interest on loans in England before 1854 was 5 percent.109 In New South Wales, an Ordinance 

 
99 Michael Quinlan, ‘Industrial Relations Before Unions: New South Wales Seamen 1810-1852’ (1996) 38 
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100 The Sydney Gazette 27 May 1830. 
101 R v. Aglethorpe [1831] NSWSupC 68; (1831) NSW Sel Cas (Dowling) 925 (22 October 1831). 
102 The Sydney Gazette 1 March 1831.   
103 (1828) 9 Geo IV No. 9. On the Australian regime see, Adrian Merritt, ‘The Historical Role of Law in the 
Regulation of Employment – Abstentionist or Interventionist?’ (1982) 1 Australian Journal of Law and Society 
56.    
104 The Sydney Gazette 15 December 1831.  
105 (1832) 2 William IV no. 10.  
106 And hence the interpretation of the contract was crucial: Hilson v. Mossman [1836] NSWSupC 49 (2 July 
1836). 
107 (1832) 2 William IV no. 10, s 5.  
108 Between 1832 and 1870 there were more than forty Acts across the colonies: Michael Quinlan, ‘Regulating 
Labour in a Colonial Context: Maritime Labour Legislation in the Australian Colonies, 1788-1850’ (1998) 29 
Australian Historical Studies 303, 310.  Litigation about sailors and court jurisdiction would continue for some 
time:  Ex Parte Deedo (1844) 1 Legge 193; Ex parte Towns (1852) 1 Legge 708.   
109 (1713) 12 Ann st 2 c. 16 



of 1804 mandated a maximum interest rate of 8 percent per year,110 except for the Bank of New South Wales 

which was authorised to lend at 10 percent. The early decisions were not entirely consistent. In Merritt v. Baxter 

in 1806, loans were struck down as usurious under the Ordinance.111 Other decisions suggested that the 

Ordinance on interest had some limits in its application.112 One of the last Court of Civil Jurisdiction cases, 

Clarkson v. Calcott,113 was described in a newspaper as a ‘singular case of usury and effrontery’.114 Calcott 

drew five promissory notes for £2 each on Wright totalling £10 (a promissory note is a negotiable promise to 

pay transferrable by the payee to a third party). In return, Wright advanced £10. The parties agreed on a fixed 

period for the loan and that Calcott would pay one shilling per pound per week for as long as the notes remained 

unpaid. As a result of paying interest, Calcott found himself in financial difficulties and took out a second loan 

for £10. He further drew five promissory notes for £2 each on Wright totalling £10. Wright agreed to accept 

seven shillings a week so long as the notes remained unpaid. Wright then tried to transfer the notes to a third 

party, but as the newspaper report explained, ‘[he] could not get rid of them, as the drawer had given a caution 

against their validity’. The current holder of the notes was also reported to be a friend of the lender and was 

bringing the claim because the ‘lender thought it would look better’. The action failed. Judge Advocate Bent 

provided no reasons for the decision, although the defendant pleaded the Statute of Usury. The Sydney Gazette 

reported that such loans were daily practised.115     

 

Four years later, Ellis Bent’s brother, Jeffrey, a judge of the Governor’s Court, gave more explicit reasons for 

avoiding a loan transaction.116A loan by handwritten note was drawn up for £4. The plaintiff alleged that they 

had paid £3 and made up the rest in goods from his shop. The loan was for three months, and the defendant gave 

his watch as security. There was no proof that any goods were delivered. On the other hand, the defendant was 

able to prove that he had paid £1 by way of interest. Judge Advocate Bent, having said that transactions of this 

sort ‘were of too frequent occurrence’, held that the contract could not stand under the English usury laws which 

he suggested applied in the colony.  

 

 
110 HRA, Series 1, vol 5, 87-88 (Ordinance 14 July 1804). The Ordinance was reproduced next day in the press: 
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Project: https://www8.austlii.edu.au/au/special/colonialhistory/. 
114 The Sydney Gazette 16 July 1814. 
115 The Sydney Gazette, 16 July 1814. 
116 The Sydney Gazette, 7 February 1818. 
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Bent’s views on usury were not universally accepted. In a different context in R v. Broadbear and Broadbear,117 

Forbes CJ used the Usury Act as an example of English legislation that did not apply in British colonies.118 

Accounts from the time also suggest that high levels of interest were commonplace, with interest rates of 35, 50 

or even 100 to 150 percent.119 The popular perception was that usury laws did not apply in the colony.120 This 

was a source of complaints. A leading article in the Sydney Monitor in 1829 accused money lenders of 

producing nothing by living off the labours of others and argued for the introduction of a usury law.121 

Arguments on both sides began to appear in the newspapers with some regularity.122       

 

Burton J, the trial judge in MacDonald v. Levy,123  pointed out that there was no real consistency in earlier law 

or practice around interest on loans. He cites two cases in the Court of Civil Jurisdiction for interest rates at 12 

percent.124 Burton J surveyed the executed judgments in 1829 and 1830, from which he concluded that 8 percent 

was the common level of interest which led him to observe that there was no customary level of interest in the 

colony. He nevertheless concluded that the English law should apply. He explained that if ‘a country be 

discovered and planted by English subjects, all the English laws then in being which are applicable to their 

situation, and the condition of an infant colony, are immediately their birthright, and as their applicability arises 

from their improving condition, come daily into force’.125 Burton J also referred to the judicial function at some 

length, pointing out that judges should not thwart the will of the legislature.126                 

 

Burton J’s option is entirely consistent with the rise of legalism and the adoption of English precedents in the 

colony. He made the same point about the applicability of the usury laws elsewhere.127 Forbes CJ and Dowling 

J, however, took a very different view. In arguing that English law did not apply, Forbes CJ quoted Blackstone’s 

opinion that colonists take with them ‘only so much of the English law as is applicable to their own situation, 

 
117 R v Broadbear and Broadbear [1826] NSWSupC 34; [1826] NSWKR 1. 
118 The Sydney Gazette, 10 June 1826; The Australian, 10 June 1826. 
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121 The Sydney Monitor, 26 September 1829. 
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1830; Colonial Times, 30 April 1830. 
123 (1833) 1 Legge 39.  
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and the condition of an infant colony’.128 The gist of his argument was that higher rates of interest were allowed 

in other colonies129 and that the settled practice in New South Wales was to allow interest at more than 5 

percent.130 Forbes CJ suggests that if loans above 5 percent were void, then ‘[t]he Banks must immediately close 

– confidence would be at an end – the dishonest debtor would avail himself of the decision of this Court to avoid 

payment of his just demands.’131 Dowling J delivered a judgment to the same effect. He also stressed that 

because practices in the Colony were different from England, the usury laws were not applicable.132 Any final 

doubts were removed by legislation in 1834, which made clear that the English usury law did not apply in New 

South Wales.133 Rather oddly, Dowling J in the following year referred to the 8 percent rate in the Ordinance 

when presented with a 25 percent in the loan, but he was then reported to have said, ‘if parties were weak 

enough to give an undertaking for so enormous a rate of interest in the face of the law, of course the Court could 

not interfere.’134 In practice, despite the Ordinance, interest rates remained high.135 It is no small irony that the 

Australian courts were considering the application of the usury laws at a time when the usury laws in England 

had been eroded through exceptions136 and avoidance137 before being subsequently abolished altogether in 

1854.138 

 

Usury was not the only occasion that forced the courts to consider the relationship between English legislation 

and colonial conditions. English legislation required a promissory note to be stamped, and therefore subject to 

tax.139 Gilchrist v. Davidson140 considered whether an unstamped promissory note made in England was 

enforceable in New South Wales. This issue had caused some controversy a decade earlier when the Supreme 
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edition, Sir William Blackstone, Commentaries on the Laws of England, Vol 1 (Clarendon Press, Oxford, 1765) 
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133 English Usury Laws Non-application Act 1834 5 Geo IV No 15a. 
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exchange not having more than three months to run.   
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138 Usury Laws Repeal Act (1854) 17 & 18 Vict. c. 90.  
139 (1815) 55 Geo III c. 184 s 11. 
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Court had held that unstamped notes were invalid.141 In holding that the note was invalid in New South Wales, 

Stephen CJ emphasised the closeness of English and colonial law: ‘the English Courts, on an objection to the 

validity of a contract in a British Colony, will give effect to the revenue laws of that colony. It seems to us, 

therefore, that, resting the case on that ground alone, the same respect must a fortiori be extended to the revenue 

laws of the parent state’.142  

      

                                 THE COMMON LAW OF CONTRACT IN NEW SOUTH WALES  

 

Geary v. Vivian and MacDonald v. Levy are only two decisions and it is unsafe to draw too many firm 

conclusions from them. But they do seem to indicate that as late as the 1830s, there were still some tensions 

surrounding the application of English statute law in the colony. They also demonstrate the importance of 

legislation in the colonial legal narrative, whether in the form of colonial legislation or the way in which the 

courts in the colony came to treat English legislation. These decisions hardly suggest a legal system that was 

completely at ease with itself.    

 

Other decisions began to consider fundamental aspects of contract doctrine. In Fitzgerald v. Luck,143 it 

transpired that a horse purchased by the plaintiff from the defendant was stolen. He brought a claim for breach 

of contract. In upholding the claim, Dowling CJ expressed himself using fundamentalprinciples: 

 

To hold that this action does not lie would be a violation of the first principles of justice and would go 

to destroy all confidence between man and man. The essence of a contract of this kind is its mutuality. 

The defendant sells as true owner, and the plaintiff gives his money on that footing. If it turns out that 

he is not the true owner, surely the plaintiff has a right to have his money back, unless he knows the 

defendant’s infirmity of title.144  

 

 
141 In Walker v. Appleton [1838] NSWSupC 83 (15 September 1838). The case and the problem is discussed in 
some detail in, The Sydney Herald, 31 December 1838. 
142 (1849) 1 Legge 539, 540.  
143 (1839) 1 Legge 118. For other reports see, [1839] NSWSupC 73; (1839) NSW Sel Cas (Dowling) 33. 
144 (1839) 1 Legge 118, 122. 



This outcome was particularly important in New South Wales because under the nemo dat rule, the title of a true 

owner would defeat that of an innocent purchaser of stolen goods. The nemo dat principle could be defeated by 

a sale in so-called market overt, but the sale at issue did not fall into that category.145   

 

As a restatement of the idea that contracts are about mutuality, Dowling CJ was doing no more than repeating 

the standard common law position as reflected in the longstanding doctrine of consideration.146 Unsurprisingly, 

horse sales were a transaction that appeared more than once in the Supreme Court. It was easy to be hoodwinked 

over the condition of the animal when buying a horse.147 As high-value items, horses were worth litigating over. 

For a short period in the eighteenth century, it was arguable that if a buyer had paid a reasonable price for a 

horse, a warranty could be implied.148 In so far as it existed, the principle always rested on insecure foundations. 

Therefore it was unequivocally rejected in Parkinson v. Lee149 in 1802. An attempt to revive the ‘sound price’ 

doctrine in New South Wales was also rejected. In referring to Parkinson v. Lee, Dowling J explained that an 

express warranty was required in such cases or at the very least fraudulent behaviours on the part of the seller.150 

This is a good example of using English authority to prevent colonial contract law from moving in a novel 

direction.   

 

The existence of a warranty was a matter to be determined by assessors or a jury.151 Where a warranty of 

soundness had been given, a buyer was entitled to return the horse within a reasonable period and rescind the 

contract.152 If the buyer returned a horse as unsound, where it was in fact sound, it was held that he was liable to 
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pay the value of the horse.153 Where a seller brings an action for the price, as opposed to a claim on the special 

contract, it was open for the buyer to raise the horse's condition by way of defence.154   

 

Although legislation about the sale of goods was still some way off, there still existed a good smattering of 

litigation regarding this subject in the reports. The maxim of ‘caveat emptore’ was stressed.155 Some of these 

decisions were straightforward. In Winder v. Morgan, Burton J held that it was a ‘very simple case indeed’ to 

reject a claim that beef was not of merchantable quality when no undertaking as to quality had been given. 

Again, assessors or, increasingly, juries were crucial and had the job of determining the existence of any 

promise as to quality.156 In the absence of a warranty, buyers were expected to inspect the goods before the sale 

as a precaution, rather than turning around and arguing that the product was unmerchantable upon failing to 

carry out an inspection.157               

 

Tulip v. King158 reflects another fundamental principle: parties should be free to agree as they thought fit. The 

plaintiff had agreed to emigrate to Australia and work for the defendant as a collier. Payment was to reflect the 

work done and the plaintiff also agreed to work for no one else. However, the plaintiff complained that there 

was insufficient work and argued that the defendant was under a duty to provide him with full employment. 

There was no express duty and the court refused to imply one because ‘if the agreement were improvident or 

unreasonable, we could not make a new one for the parties’.159  It was telling that Stephen CJ placed heavy 

reliance on an English decision, Williamson v. Taylori,160 which he said ‘distinctly decides the question’. An 

English court of the period is likely to have reached the same conclusion. The idea of freedom of contract was 

not unqualified. Public policy was one obvious qualification.161 There were other grounds to vitiate agreements 

as well. There is some evidence that colonial judges were alive to the potential for sharp practice on the part of 
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one of the parties to a contract.162 There were other limits on what the parties could agree. A penal bond was 

held to be unenforceable, with damages awarded to reflect the actual loss suffered.163    

 

Most reported contract decisions after 1823 do not turn on fundamental principles but probably reflect a fair 

cross-section of the everyday contract disputes in the colony. Some of these reported decisions were very much 

a reflection of time and place. Litigation concerning sailors showed no sign of abating. In Cassim v. The Mary 

Ann,164 sailors brought a petition in the Admiralty Court for more wages caused by a deviation in the voyage 

and alleging ill treatment. Having rejected the ill treatment aspect as outside the court’s jurisdiction, Forbes CJ 

found against the sailors on the claim for wages but also held that no wages should be forfeited and that the 

ship's master ought to let them back on board. There was a rash of authorities on actions by passengers from 

England. Under a headline ‘Important to Emigrants’, The Australian reported a case for breach of contract 

brought by a passenger alleging that the ship was in poor condition and had bad food, saying that ‘he never saw 

a cleanly wholesome dinner during the whole passage’.165 Assessors found for the plaintiff. In a second case on 

similar facts, Stephen ACJ held that ‘Where a captain neglected to provide proper treatment and accommodation 

for his passengers, he was in law guilty of a breach of an implied contract, even though there should not have 

been any special agreement’.166 Assessors on that occasion found in favour of the defendant.167 The deviation of 

a ship on the voyage which resulted in a delay was also the cause of a claim for breach of contract.168       

 

                                                                       CONCLUSION  

 

When it came to the application of English statute law generally, Forbes CJ explained:  
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With respect to the application of English Statutes generally to this Colony, it has always been assumed 

by this Court that all statutes of a general character passed before the establishment of a local 

legislature in the Colony must be taken as a part of the Statute law which is imported into this 

Settlement. Pursuing that principle it does not follow that because a particular statute may not in all its 

parts be applicable, certain sections may not be applicable and put in force in the Colony.169 

 

Like English statute law, the English common law of contract largely applied in New South Wales albeit in a 

modified form. By the 1820s the influence of English law was very visible in the reports of contract cases in 

New South Wales. In Barnard v. Lord,170 Field J was reported to have read out Abbot’s treatise on maritime law 

to the court.171 The fact that judges could disagree on the correct interpretation of English precedents suggests, 

at the very least, that they were given careful consideration.172 Plenty of examples could be given from the 

1820s to the 1840s of New South Wales judges relying on English precedent. The use of English legal writers 

had also reached a certain level of sophistication by the 1840s. In Fawcett v. Irving,173 Dowling CJ addressed 

the liability of an endorser of a bill of exchange to a holder. He referred to the standard English work on 

negotiable instruments by Joseph Chitty,174 but also more surprisingly Forbes,175 the eighteenth-century 

mercantile writer Beawes,176 and Evans’s translation of Pothier.177 If these decisions are anything like typical of 

a broader trend then they show New South Wales Courts drawing on English decisions and English legal 

writers, and may be said to mark the next stage of legal development, reflecting a more legalistic approach that 

emphasised the importance of precedent and legal literature.  

 

At the same time, not all New South Wales decisions fitted very easily with English contract doctrine. In Park v. 

Kenny,178 the defendant agreed to deliver washed wool to the plaintiff. Payment was to be on delivery but the 

wool was not delivered. The plaintiff indicated that he would accept the wool unwashed, by which time the 

defendant had sold the wool to a third party. By this point, the market in wool had risen. Applying an 
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expectation measure, the appropriate measure of damages would have been the value of washed wool at the date 

agreed for delivery. A jury was nevertheless directed to award damages calculated on the price paid for a third 

party for the unwashed wool. This was a much lower sum. A correspondent to The Australian complained that 

whilst he was not a lawyer, he couldn’t understand the verdict which he thought was ‘unjust’, writing that ‘If Mr 

Parke was entitled to any damages at all, he was entitled to the full amount of the article, according to what 

anybody would have given for it. Besides, a breach of agreement should entail some sort of punishment upon a 

party, whereas upon this principle, he could lose nothing but the expenses’.179  

 

The standard measure for damages in the case of breach of contract from the sixteenth century was the 

difference between the contract as agreed and as performed.180 This formula was widely used in the Court of 

Civil Jurisdiction. In England, the expectation measure only took its final form in Robinson v. Harman in the 

1840s181 but long before then, it was so much the norm that judges felt it necessary to justify departing from 

it.182 It also came to be settled that the correct measure on a contract for the sale of goods was the value of the 

goods at the date of delivery183 assuming that the defendant was not entitled to terminate for the other party’s 

breach.184 Park v. Kenny185 is one decision, and other authorities can be found in New South Wales which fit the 

expectation measure.186 At a time when reported authority was absent in the colony, English law was an obvious 

source of precedent. New South Wales judges also began to draw on their own earlier precedents as well.187 It 

would still take time for a body of colonial case law to grow to the size that it could be called on regularly. The 

reliance on English precedents was not merely practical; it was ideological as well. Even when allowing for 

local conditions, the pull of English tradition was powerful. This was even reflected in how English social 

structures and their legal consequences were transferred to New South Wales. For example, a physician could 
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not bring an action of assumpsit to recover his fee. Akin to a barrister, legally speaking, ‘His services are by law 

honorary’.188  

 

At the same time, Park v. Kenny also highlights something broader. Most of the reported contract cases after 

1820 seem to show that judges in the colony were applying English contract law. But this was not inevitably the 

case. The law of contract in New South Wales might also diverge from that in London. Once we are in a more 

legalistic world, it is easier to see a divergence when it occurs than in the more open-ended reasoning of the 

Court of Civil Jurisdiction. The differences might have become less pronounced over time, but they were still 

there. There is always the possibility that this divergence was accidental rather than deliberate. But it seems, for 

the most part, that this was unlikely. Colonial judges were choosing to allow the law of contract in the colony to 

develop in ways that reflected local conditions. The same process of potential differentiation was also reflected 

in the growing use of special juries.  

 

Local customs of merchants were visible in the face of litigation.189  Courts were quite prepared to acknowledge 

that the usage of merchants in the colony might be different from that in England.190 Witnesses were another 

means of getting mercantile practice before the court. One decision on maritime insurance reported that 

witnesses took up a whole day describing the practice of insurance in London and the colony.191 In 1836, The 

Sydney Herald reported on letters from Forbes CJ and Dowling J about juries to the Colonial Secretary.192 

Forbes CJ wrote that civil juries were ‘seldom applied for’. Dowling J gave more detail, claiming that of the 80 

cases he sat on between 1830 and 1836 with a civil jury, 52 of those juries were special ones.  

 

Special juries had a long history and had been used by Lord Mansfield a century earlier to mould the common 

law around mercantile usage.193 There were some risks in this approach. On one occasion, a special jury took it 

on itself to go and inspect building work that was the subject of a dispute and talk to one of the parties, resulting 
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in a new trial being ordered.194 Another special jury took a mere five minutes of deliberation before awarding 

the very large sum of over a thousand guineas in damages.195 Perhaps slightly surprisingly, a mercantile jury 

made up of shipowners found in favour of a passenger in an action against a ship’s captain for poor food and 

accommodation on a ship.196  In a different context, Forbes CJ’s said that English law was ‘much too 

inconvenient in its consequences to be perfectly just in its principle’197 to be applied in New South Wales. His 

observation doesn’t precisely describe contract law. Contract law in New South Wales was more clearly English 

in character, but at the same time, it also had a personality all of its own.198               
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