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ABSTRACT

One of the most important challenges facing Western capitalist societies at the

beginning of the 21tt century is how to achieve sustainable economic, social and

environmental futures. The successful translation of the principles underpinning

sustainability into concrete outcomes is dependent on the institutional context

within which political contests over alternative futures take place. It is as

important to build an institutional fabric that preserves sustainability options for

future generations as preserving the environment itself.

The importance of aligning juridical-political institutions with the principles of
sustainability has become embedded in international political agreements, global

action plans such as Agenda 2l and national and international policy discourses.

Yet little attention has been paid to investigating the impact of juridical-political

institutions on the achievement of sustainable futures let alone implementing these

recommendations.

Between 1984 and 1991 New Zealand actively reconfigured its juridical-political

environmental institutional fabric. The reform process was driven by a desire to

create a new market based long wave of economic growth and to actively

incorporate the principles underpinning sustainability into the juridical-political

institutional fabric. The reforms involved the restructuring of the national state's

environmental bureaucracy, the reorganisation of regional and local government

and a comprehensive review of environmental and planning legislation that

resulted in the enactrnent of the Resource Management Act l99l (RMA).

This dissertation aims to test common assumptions about the importance of
juridical-political change for sustainability. It investigates the extent to which
juridical-political institutions help to secure sustainable outcomos drawing on a

geographically inspired, theoretically informed investigation into recent attempts

to -*ug" the water quality of New Zealand's largest lake, Lake Taupo. The

dissertation argues that juridical-political institutions for sustainability have a

regulatory role and a governance role. In the former instance, they attempt to

redefine the relationship between economy, society and environment in a manner

that supports continued capitalist accumulation. In the latter instance, they

establish the rules within which particular contests over environmental futures are

fought. The precise outcome of contests over the environment depends on the

complex interaction of instifutions, material factors, actors, strategies and

discourses. Juridical-political institutional change may help to steer society

towards sustainability. It does not, however, guarantee sustainable outcomes'

While it is important to build juridical-political institutions that incorporate the

principles underpinning sustainability the process of achieving sustainability

iequirLs also requires reflexive political action and value change through society'

Key words: juridical-political institutions, sustainability, regulation, governance,

water resource management, New Zealand, Resource Management Act 1991'
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I

INTRODUCTION

Institutions for Sustainabitity

'oI am not proposing to undertake a review of the meaning of sustainable

development, for which there is a voluminous literature that seems to grow in
inverse proportion to its achievement. ... The much less obvious issue, which
scarcely plays any part in the literature debate, is not about what constitutes

'sustainable levels', but about how they might be achieved" (Redclift,1997, pp.

333 and 33a).

In a cutting critique of current debates on sustainability, Michael Redclift argues that

the critical issue facing Western capitalist dernocracies at the start of the 21't century

is not the explication of sustainability but the achievement of sustainability. The big
questions to be answered are not those concerned with the "what" of sustainability:
What does sustainability mean? What form should a truly sustainable future take?

What are sustainable levels of production and consumption, conservation and

protection? Instead, the issues that pose the most serious challenges to society relate

to the "how" of sustainability: "How do societies arrive at sustainable levels of
resource exploitation? How do societies arrive at ways of valuing environmental

losses and gains? How do societies influence the social and economic behaviour of
their citizens towards more concern with sustainability?" (Redclift, 1997, pp. 333 and

334).

This emphasis on the achievernent of sustainability highlights, in turn, the importance

of the institutional context within which political contests over sustainability take

place. Sustainability has no meaning independent of the institutions of civil society. It
is through a process of translation into the conventions, norrns, habits and juridical-
political institutions of society that the principles of sustainability take on a shared

meaning, gain political legitimacy and receive concrete expression. According to

Drummond "institutional and value change in society will play a critical role in the

realisation of sustainability" (Drummond, 1996, p. 346; see also Drummond and

Marsden, 1995; Gibbs, 1996). In short, as Le Heron and Roche point out,

"sustainability is about political and social processes to achieve futures. ... We should

be spending more time sorting out the institutional fabric that might keep open

sustainability options, so bequeathing institutions rather than the environment to

future generations" (Le Heron and Roche, 1997, pp. 366 and 372; after Redclift,

re97).

The substantial literature on sustainability and institutions is dominated by normative

assessments of capitalism, existing juridical-political institutions and the production

of blueprints or action plans for institutional change at the local, regional, national and

global levels (Pezzoli,1997a;1997b). As Redclift points out there has been very little
engagernent with questions about how societies influence the achievement of
sustainability (Redclift, 1997). Despite various calls for investigations into these



matters (see Drummond and Marsden, 1995; Gibbs, 1996; Redclift, 1997; Gibbs and

Jonas, 2000) there have been few systematic attempts to investigate the social and

political processes in society that drive change and which must be harnessed in order
to achieve sustainability (for exceptions see O'Brien and Penna, 1997; Bridge and

McManus, 2000; McManus, 20A4.

More specifically, little attention has been paid to analysing the implications of the
juridical-political institutional fabric of modern society for sustainable outcomes.

Little consideration has been given to investigating how institutions come together to
secure long waves of economic growth, influence the choice and achievement of
collective goals and the way in which the principles underpinning sustainability may
problematise the achievement of new regulatory settlements and the construction,
negotiation and resolution of specific environmental govemance issues (for an

exception see McManus,2002; see also McDermott, 1998). Examining how juridical-
political institutions work in the context of Westem capitalist democracies improves

understanding of how to translate the abstract concepts of sustainability into practical

outcomes.

The literature concerned with critiquing existing institutions encompasses a number of
different schools of thought that are located at different levels of philosophical
abshaction (see Eckersley, 1992). These extend from radical positions, such as

ecoanarchism, ecofeminism, ecomarxism and ecocommualism, that maintain that

capitalist systems of production and consumption are not and can not be sustainable,

to moderate positions, such as ecological modernisation, that suggest that capitalist
institutions can be transformed to achieve sustainable outcomes. These are

complemented by a large body of practically-orientated policy research.

Ecomamism, for example, proceeds from the basis that the logical outcome of
capitalist development is environmental destruction. Capitalism both necessitates the

appropriation of nature in the production process and undermines the biophysical
basis of production as it treats nature as if it is an free source of resources and an

unlimited sink for wastes:

"In an economy where people relate to one another with money and

commodities through the market, natural constraints on production and

consumption disappear from society's consciousness. Nature only becomes

relevant when it imposes additional costs or disrupts human life. Indeed, the

logic of the capitalist system is that it may be more profitable to tum the

environmental crisis into a field of capital accumulation, where expenditure on

pollution control and repairing environmental damage increase consumption
and profits, rather than dealing with it at its source" (Gibbs, 2003, p. 5)'

Ecological modernisation, in contrast, argues that capitalism provides the key to
unlock a sustainable future. The central institutions of capitalist accumulation can be

transformed through a combination of environmentally friendly technology, economic
valuation of environmental services and the infusion of environmental considerations

across policy areas:

o'The basic argument of [ecological modernisation] is that the central institutions
of modern society can be transformed to avoid ecological crisis. This



'ecological switchover' would involve a transition of industrial society towards
an ecologically rational organisation of production based on the theory of a

changed [sustainable] relationship between the economy and society" (Gibbs,

2003, p. 4; see also Keil and Desfor, 2003).

These ecophilosophical engagements tend to focus on critiquing capitalism rather than

the construction of alternative environmental futures. The radical positions, including
ecomarxism, tend to be underdeveloped when it comes to addressing fundamental
questions of how a particular sustainable post-capitalist future may be brought about.

The literature is dominated by critiques of capitalism and outlines of radically
diflerent futures, but provides little information about how society might be

transformed in order to give effect to these new futures (Eckersley,1992). The nature

of the altematives portrayed in the literature and the lack of any consideration of how
these changes might be brought about means that much of the literature comes across

as utopian, unrealistic and politically unacceptable (Eckersley, 1992). Ecological
modernisation has also been criticised for being short on ideas about how the

switchover to ecologically friendly capitalism might take place (Gibbs, 2003). This
makes it difficult to develop practically orientated agendas for a transition to an

ecomodernist future. Notwithstanding this, the basic principles of ecological

modernisation, with their emphasis on the development of "win-win" outcomes that

secure economic development and protect the environment, have gained some

resonance in political debates over the development of sustainable futures (Gibbs,

2003).

In contrast to the philosophical literature, the more practically orientated policy
literafure has generated recommendations for institutional change at local, regional,

national and international levels. These agendas are largely consistent with the

principles of ecological modemisation (Pezzoli, l99Tb; Gibbs, 2003) and focus on the

design and development of institutions that promote economic development and

protect the environment. The major thrust of the recommendations contained in these

works is the creation of state agencies and legislative frameworks that promote the

integrated management of the environment and natural resources (Pezzoli, 1997b).

This policy literature is dominated by the work of major international organisations

and think tanks such as the World Commission on Environment and Development
(WCED), the World Bank, the International Institute for Environment and

Development, the Organisation for Economic Co-operation and Development

(OECD), the Commission on Sustainable Development and the World Watch Institute
(Pezzoli, 1997a). The WCED, for example, in its landmark report Our Common

Future, argued that juridical-political institutional arrangements pose significant
challenges for the concept of sustainability. State agencies tend to be organised along

sectoral lines, work independently of each other, are not required to address the social

and environmental irnplications of policy decisions and are not accountable for the

social and environmental costs of policy decisions. In order to achieve sustainable

outcomes nations needed to build strong environmental protection agencies, ensure

that policy addressed economic, social and environmental issues and provide

sufficient legal protection for environmental values (World Commission on

Environment and Development, I 987).



These recorrmendations received concrete political expression in action plans such as

Agenda 21 (United Nations Conference on Environment and Development, 1992b;
Boer, 1994) and the European Union's Fifth Environmental Action Programme
(Baker et a1.,1997; O'Brien and Penna, 1997). Agenda 21, for example, emphasised

the importance of strengthening state institutional capacity for sustainability,
integrating environment and development at the policy, planning and management
levels and providing an effective legal framework for sustainability. Specific
recofirmendations included "adopting integrated approaches to sustainable

development at the regional level, delegating planning and management

responsibilities to the lowest level of public authority consistent with effective action,
establishing procedures for involving local communities in contingency planning,

developing enforceable and effective laws and building institutional capacity for
monitoring compliance with the law" (United Nations Conference on Environment
and Development, 1992b, Chapter 8, paragraphs 8.5, 8.19 and 8.21).

These sorts of recommendations provide a widely accepted normative benchmark for
the assessment of existing juridical-political institutional arrangements and have
conhibuted to the growth of a large body of practically orientated literature concerned

with determining whether particular juridical-political institutional arrangonents are

likely to achieve sustainability. These assessments utilise international benchmarks to
uncover weaknesses in existing juridical-political institutional arrangements and tend

to produce a set of recorrmendations for reform to address the perceived weaknesses

in existing zurangements and promote sustainable outcomes (Pezzoli, 1997b; for an

example of this sort of analysis in the context of water resources management see

Mitchell, 1990; Watson et al., 1996).

Even though this policy work may be viewed as more practically orientated than the
ecophilosophical literature, it tends to proceed on the basis that recommendations for
institutional reform can be easily implemented and will be automatically translated
into sustainable outcomes. Assessments tend to look at juridical-political institutions
in isolation from the social milieu. Consequently, it tends to marginalise the social

and political processes through which sustainability is given expression and impacts

upon economic, social and environmental outcomes. According to Gandy:

"Practically orientated environmental research is severely hampered by its lack

of theoretical application. Behind the plethora of normative policy discourse,

there is little analysis of the causes of environmental degradation and the
interrelationships between environmental issues and broader socio-economic
developments in society" (Gandy, 1997,p.338; see also Gibbs,2003).

This, in tum, is manifested in a failure to come to grips with the real causes of
environmental problems, the impact of policy change on economic, social and

environmental outcomes and the indiscriminate transfer of policy from one nation,

region or locality to another (Gibbs and Jonas, 2000, p. 302). The result is that policy
often fails to achieve the desired sustainable outcome or, worse, produces unintended

and unsustainable results.

In order to improve understanding of how societies give effect to sustainability there

is a need to develop a "thoroughly contextualised and theoretical approach" to

institutional questions (Gibbs, 2003, p. 7; see also Gibbs,1996;2002; Gibbs and



Jonas, 2000; Bridge, 2000; Bridge and McManus, 2000; Bridge and Jonas, 2002).In
particular, there is a need to undertake theoretically informed investigations into how
juridical-political institutional change affects the realisation of sustainability. These

sorts of investigations may assist in developing an actual, rather than simply abstract

or theoretical, understanding of the extent to which particular institutional choices

open or close sustainability options. This may, in turn, assist in the development and

realisation of political action programmes for institutional change that meet the needs

of present generations and preserve options for the future:

"any interpretation ofthe potential for action (at any spatial scale) ... needs to

be firmly placed within a theoretical context, something that has frequently been

lacking in work on the environment. This not only (obviously) enables a better

understanding of the processes at work, but better conceptualisation facilitates

an understanding of the potential for, and limits to, practical policy
development" (Gibbs,2003, p. 7 citing Gibbs, 2002).

Buitding Institutions for Sustainability in New Zealand

It is not surprising, perhaps, that commentators have had some difficulty addressing

the call for theoretically informed research into the how questions of sustainability.

While a wide variety of actors from govemments to non-governmental organisations

to businesses have enthusiastically embraced the concept of sustainability as a
lodestar to guide gtobal development in the 21'1 Century, little progress has been made

in translating the rhetoric of sustainability into reality. Similarly, while widespread

pressure for juridicat-political institutional change has become embedded in
international political agreements, global action plans and policy discourses, there has

been limited uptake of these recommendations for institutional change at the national

level. Most of the time the talk about building institutional capacity in order to
achieve a sustainable future remains just that, talk (Gibbs, 2003, p. 3).

New Zealand stands out as an exception. It has often been described as the perfect

laboratory for undertaking radical social and economic experiments (Kelsey, 1995; Le

Heron and Pawson, 1996; Le Heron and Roche,1997). Between 1984 and 1991, New

Zealand was the subject of a significant juridical-political institutional reform

experiment. This reform process resulted in radical change to the state's

environmental institutional fabric that actively incorporated or was largely consistent

with the principles underpinning sustainability (Le Heron and Pawson, 1996;

McDermott, 1998).

As many commentatogs have been quick to point out, the impetus for New Zealand's

environmental refoims was, ironically, economic (Memon and Gleeson, 1995). In

1984, New Zealand, like so many other countries in the Western world, was facing a

serious economic crisis (Le Heron and Pawson, 1996). In an effort to solve the crisis

and create the institutional conditions for a new long wave of economic growth, the

fourth Labour government, which had been elected to office in that year, embarked on

a wide rangrng neoliberal reform prograrnme. This programme was so radical that

Jessop has described it as "perhaps the least impure application of neoliberalism in the

Western world" (Jessop, 2002a, p. a5\. Within a couple of years the government

dismantled the post-war Keynesian economic compromise and replaced it with a

competitive free market economy (Le Heron and Pawson, 1996). The state sector was



restructured, with policy, regulatory and trading functions parcelled out to new

organisations, tariffs and subsidies were removed, private sector accountability

n1"ur*", were introduced into state organisations and economic and social policies

wsre reoriented to support the needs of private business (Le Heron and Pawson,

ree6).

At the same time, however, the economic reform process also provided a window that

enabled sustainability to emerge from the political shadows onto the mainstream

political agenda. In order to consolidate the gains flowing from the reforms, the

goveflrment recognised that it would have to extend the programme into the

invironmental arena. The decision to reform the national state's environmental

bureaucracy, made just as the concept of sustainability began to appear in

international environmental policy discourses, provided an unparalleled opportunity

for New Zealanders to debate the place of sustainability in the country's future.

Environmental groups, that had long lobbied the previous govemment for reforms of
New Zealand's environmental bureaucracy but without success, supported by

sympathetic members of the government, did not waste the opportunity to place

sustainability at the centre of the reform debate. As a result, the reforms were forced

to confront and address sustainability, as well as economic, concerns (Le Heron and

Pawson, 1996; Le Heron and Roche,l'997).

This reform process resulted in the restructuring of New Zealand's state

environmental organisation and a radical reform of the nation's environmental

planning legislation (Memon, 1993; Buhrs and Bartlett, 1993; Memon, 2002). The

national state's powerful economic development and environmental planning agency

was abolished and replaced by a dedicated environmental ministry, a dedicated

conservation agency and an independent environmental ombudsman. These changes

at the national level were complemented by the creation of a new tier of
environmentally oriented regional govemment and a consolidation of local

govemment agenctes (Memon, 1993; Buhrs and Bartlett, 1993; McDermott, 1998;

Mernon,2002).

The reform prograrnme was completed with the enactment of the internationally

significant Risource Management Act 1991 (RMA) (Furuseth and Cocklin, 1995, p.

l8l; Memon and Gleeson, 1995; Barton, 1998; Memon, 2002). This Act represented a

radical change in New Zealand's environmental planning framework. Important

innovations introduced by the legislation included the adoption of sustainability as the

guiding principle for environmental planning under the Act, the unification of the

-*ug.-"nt olland, water, air and the coast under a single statutory umbrella and the

establishment of an integrated system of policy statements and plans for the

management of natural and physical resources (Memon, 1993, Buhrs and Bartlett,

1993;-Memon and Gleeson, 1995). According to Furuseth and cocklin:

ooThe adoption of a sustainability-based standard for public policy is singularly

important. It represents the strongest national scale institutional commitment

to the guidelines contained in the report of the United Nations [sic]
Commission on Environment and Development (the Brundtland Report).

Moreover, the RMA was the first component of an ongoing proglamme to

implement the United Nations Agenda 21" (Furuseth and Cocklin, 1995' pp.

181 to 182).



The RMA experiment quickly became the subject of widespread interest and

controversy. A substantial body of literature has emerged covering topics as diverse
as the critical political influences underlying the Act (Memon and Gleeson, 1995;

McDermott, 1998), interpretation of key statutory sections (Mclean, 1992; Harris,
1993; Upton, 1995a; Smith, 1997; Grundy, 2000; Williams, 2000), analysis of
important procedural provisions (Gleeson, 1994; Morgan, 1995; Gleeson and Grundy,
1997; Ericksen et. a\,2003) and assessment of the potential impact of the Act on
economic, social and environmental outcomes (Memon and Gleeson, 1995; Grundy
and Gleeson, 1996; Gleeson and Grundy, 1997; McShane, 1998; Memon, 2002;
Coombes, 2003: for a bibliography see Bosselman and Grinlinton, 2003).

One of the most controversial points of discussion concerns the manner in which the

RMA balances economic development and sustainability. ln the popular press, the

RMA remains a hot topic for debate. On the one hand, proponents of the RMA argue

that it is fundamentally sound. If anything, the Act needs strengthening in order to
provide better environmental protection. On the other hand, opponents believe that it
is responsible for impeding economic growth, preventing large-scale development,
eroding property .ights and affords too much protection to environmental and

indigenous values (see Jay, 1999).

The debate in the popular press is mirrored by a similar debate in the academic

literature over the balance struck between neoliberalism and sustainability. A survey

of the literature reveals two dominant positions. On the one hand, Gleeson, Grundy
and Memon make the point that the RMA is the product of an uneasy compromise
between competing political agendas of neoliberalism and environmentalism. They
argue that it tends to shift the policy emphasis towards economic efficiency, favours

biophysical sustainability over social considerations, could result in regressive socio-
economic outcomes and may render sustainability ineffective as a planning objectivel
(Memon and Gleeson, 1995; Grundy and Gleeson, 7996; Glesson and Grundy, 1997;
see also Coombes, 2OO3; compare with Robertson, 1996). On the other hand,

Mcshane takes the view that the Act imposes unnecessary restrictions on the market,
unreasonably interferes with private property rights, gives government too much
power to regulate and threatens the achievement of economic efficiency (McShane,

lee8).

Much of the literature about the potential impact of the RMA was written soon after

the Act came into force. As a result, the debate tends not to be informed by properly

contextualised and theoretically inspired investigations into the impact of the Act on

environmental governance and economic, social and environmental outcomes (for an

exception see Cocklin and Blunden, 1998; for a sensitive but not necessarily

theoretically informed investigation see Perkins and Thorns, 2001). The various

contributors to the debate tend to make normative judgements about the RMA that

reflect their perceptions of the relative merits of neoliberalism, environmentalism and

sustainability. Policy recorrmendations tend to privilege either the market or

regulation as the appropriate means of responding to environmental problems. In this
vein, Glesson, Grundy, and Memon argue that regulation is the most appropriate, if

In his latest review of the Act, however, Memon appea$ to concede, after reviewing Court

decisions on the interpretation of sustainable management, that the Act's incorporation of
sustainability as the guiding principle for planning is an improvement on New Zealand's

previous planning regime (Memon, 2002).



not the only response, to environmental problems (Memon and Gleeson, 1995;

Grundy and Gleeson, 1996; Gleeson and Grundy,1997).In contrast, McShane makes
the provocative claim that it is self evident that it is time to abandon regulation and

reinstate the primacy of the market "before the economy finally grinds to a halt,
unemployment rises even further and people lose their faith in our democracy"
(McShane, 1998, p. 69).

To a certain extent it is not surprising that the various commentators were forced to
develop their arguments in this manner. The RMA signalled a radical change to
planning philosophy and procedures, substituting the principles of sustainability for
the wise use of resources as the pu{pose of planning, and demanding the preparation
of a plethora of new policy statements and plans to give eflect to the objectives of the
Act. It took some time for the new regional councils, reconstructed local authorities
and the courts to come to grips with the major changes in the approach to planning
encapsulated in the RMA and work through the massive task of preparing the policy
state,lnents and plans required by the Act. Consequently, there were precious few
opportunities available to undertake careful investigation into the actual impact of the
Act on economic, social and environmental outcomes in the years immediately
following the enactnent of the RMA.

Indeed, it is only now, some 14 years after the RMA came into force, that the lengthy
process of preparing the first generation of policy statements and plans is nearing an

end and that opportunities to assess the impact of the Act are arising. These

opportunities include issues as diverse as allocating water on the Canterbury Plains,
Meridian Energy's proposal to develop a hydroelectricity scheme on the lower
Waitaki River, Otago, cleaning up the Rotorua lakes, the proposed Eastern Transport

Corridor from central Auckland to Manukau City and the Protecting Lake Taupo
initiative.

Protecting Lake Taupo, in particular, provides an interesting and relevant case for
further investigation. Lake Taupo, located in the central North Island, is New
Zealand's largest lake. The Lake is a popular destination for domestic and

international tourists. Its waters support an internationally recognised trout fishery and

are renowned for their superb clarity. In July 1999, Environment Waikato, the

regional council with responsibility for management of the Lake, identified that

increasing concentrations of nitrogen in run-off was beginning to have an impact on

the Lake's water clarity and resolved to launch the Protecting Lake Taupo initiative in
an attempt to maintain the Lake's water clarity. The initiative represents a landmark
atternpt to use the RMA to address a complex environmental issue in an

economically, socially and environmentally sustainable manner (Environment
Waikato, 2003e). It is particularly interesting because of the number of regulatory
agencies involved in the management of the Lake, the importance of the Lake to the
indigenous Maori (tangata whenua), the wide variety of individuals likely to be

affected by the proposed course of action and the complexity of the issues involved in
managing non-point source pollution.

The institution building ideas contained in the literature and reflected in intemational
action plans for the achievement of sustainability received political expression in New

Zealand's environmental administration reforms, local government reforms and the

Resource Management Act 1991. In a historical conjuncture dominated by discourses



of sustainability, New Zealand, in general, and Protecting Lake Taupo, in particular,

provide an unsuq)assed opportunity and specific context to investigate the impact of
these institution building ideas on the political and social construction of alternative

futures (see Le Heron and Roche,1997, p. 366).

The Dissertation

This dissertation aims to engage with the international literature and domestic debates

on institution building for sustainability through a contextually and theoretically
informed analysis of the Protecting Lake Taupo initiative. It approaches the question

of how juridical-political institutions open or close sustainability options from a

geographical, planning and legal perspective. The geographical literature provides the

tools to situate the analysis of New Zealand's juridical-political institutional

iurangements within the social milieu in which they operate. The planning literature

facilitates engagement with practically oriented policy and planning issues and

understanding of the nature of day to day planning initiatives. The legal literature
provides insights into legal principles underpinning the RMA and the legalities of
environmental governance. Together, these complementary perspectives enable the

dissertation to develop a better understanding of the processes at play in the

institutionalisation of the principles underpinning sustainability and the myriad

possibilities for and constraints on political action to achieve sustainable futures

(Gibbs,2003).

ln international terms, this dissertation aims to test the idea that societies should be

spending time developing institutional frameworks that preserve sustainability options

for future generations rather than worrying about the state of the environment per se

(Le Heron and Roche,1997). More specifically, in light of New Zealand's decision to

give effect to the principles of sustainability by incorporating them in organisational

arrangements and legislation, the analysis seeks to test the assumptions about the role

and impact of juridical-political institutions that underlie the development of various

action plans for sustainability such as the WCED report Our Common Future and

Agenda 21. ln domestic terms, the dissertation aims to inform the debate about the

role and impact of the RMA by contributing a contextually and theoretically informed

investigation into the impact of the Act on environmental governance and economic,

social and environmental outcomes. This type of analysis, which has hitherto been

missing from the debate, should assist in the development of a better understanding of
the processes at work and at the same time help to identif,i the potential and limits of
the RMA.

The dissertation argues that juridical-political institutions that seek to give effect to

the principles underpinning sustainability have a dual role. First, they can be

conceived as regulatory institutions. They form an integral part of the complex

institutional ensemble that serves to secure, more or less successfully, a particular

form of capitalist development within a particular strategic space for a particular

period of time. Second, they have a govemance function. They attempt to set the rules

by which contests over the allocation, use and protection of resources are fought and

resolved. Environmental governance can be conceptualised as a political process

whose outcome is a function of the complex and unique interactions of institutions,

material factors, actors, political strategies and discourses at a particular time and in a
particular place. While juridical-political institutions can facilitate the achievement of



sustainability, they can not and should not be regarded as guarantors of sustainable

outcomes. Reconceptualising juridical-political institutions in this way enables the

dissertation to contribute to understanding the context within which the principles of
sustainability are to be operationalised. In doing so, the dissertation answers the call

in the literature to pay more attention to how sustainability might be achieved, assists

with practical understanding of how sustainability may be achieved and highlights
new opportunities for political action: something that is largely absent from

ecophilosophical accounts and is often overlooked by policy analysis.

The dissertation is in four parts. The first part (Chapter Two) develops the theoretical

framework for the investigation into Protecting Lake Taupo. The second (Chapter

Three) examines the history and key features of New Zealand's institutional fabric for
sustainability. The third part (Chapters Four to Seven) investigates Protecting Lake

Taupo. The fourth (Chapter Eight) reassesses the role and impact of the RMA on

planning practice and substantive outcomes in light of the analysis of Protecting Lake

Taupo.

Chapter Two develops a theoretical framework for the examination of the complex

political processes through which the principles of sustainability are translated into

economic, social and environmental outcomes. The framework draws on a

combination of the regulation approach, governance and governmentality, neo-

Gramscian state theory and discourse-theoretic approaches to inform the analysis. [t is
sensitive to both the institutional context within which environmental governance

takes places and the everyday politics that shapes the course of specific environmental

governance initiatives. It helps to uncover the complex interrelationships between

institutions, material factors, actors, political strategies and discourses that shape the

trajectory and outcome of environmental governance.

Chapter Three investigates New Zealand's juridical-political institutional fabric. The

national state environmental administration, regional and local govemment and

resource management law reforms of the 1980s shape the institutional context within
which political contests over the environment, such as Protecting Lake Taupo, arise

and are resolved in New Zealand. This chapter examines the impetus for, the history

of and the outcomes of the reform progmmme. It also includes a discussion of three

key features of the RMA: the unique and innovative concept of sustainable

management of natural and physical resources, the principle of integrated

management and the statutory planning scheme.

Chapters Four and Five set the scene for investigating the Protecting Lake Taupo

initiative. Chapter Four provides background information about the Lake and

surrounding catchment including physical characteristics, land use in the catchment

and govemance arrangements for the Lake and the catchment. The chapter also

discusses the basic scientifrc principles of water clarity and provides baseline

scientific data about the Lake, its water clarity and nitrogen levels. It closes with a

discussion of the research methodology and information sources. Chapter Five

continues the scene setting by providing a history of the Protecting Lake Taupo

initiative. It concentrates on investigating the origins of the initiative and elaborating

key strategic moments in the development of the Protecting Lake Taupo strategy.
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Chapters Six and Seven are concerned with unravelling the multitude of institutional,
material and political influences on the evolution of Protecting Lake Taupo. Chapter

six is concerned with the influence of organisational actors and their political
strategies on the development of the initiative. The analysis draws on neo-Gramscian

state theory and discourse-theoretic approaches to uncover the role of the national

state, the regional state, the local state, local landowners and Maori on Protecting

Lake Taupo. The chapter reveals Protecting Lake Taupo as a product of complex

interactions between actors engaged in strategic struggles over the future. This

strategic action manifests itself in a shifting web of alliances as actors contest the right
to represent themselves and struggle over the construction of alternative futures for
the Lake and themselves. Chapter Seven extends the analysis by investigating the

impact of institutional, material and discursive influences on the development of
Protecting Lake Taupo. The chapter draws on ideas of govemance, govenlmentality

and discourse-theoretic appproaches to uncover the reasons why actors employed

particular discourses in the political contests over the governance of Lake Taupo. The

analysis reveals that Protecting Lake Taupo is also a function of a multitude of
sometimes complementary and sometimes contradictory institutional forces and

discursive concepts and arguments. These forces and concepts reveal themselves in a
complex set of negotiations over the content and implications of the Protecting Lake

Taupo strategy.

Chapter Eight closes the dissertation by examining the way in which juridical-

political institutions impact upon the realisation of sustainability. By drawing on New

Zealandexperience it argues that juridical-political institutions for sustainability have

a regulatory and a governance role. By drawing on the example of Protecting Lake

Taupo, the chapter shows how New Zealand's environmental reforms attempt to

institutionalise new ways of thinking about the envirorunent and how this has opened

up political space for addressing environmental issues in a manner that is

economically, socially and environmentally sustainable. Whether this occurs,

however, depends on the complex interaction of these institutions and contingent

political factors.

Pathways for Change

The critical question facing society in the 2l't Century is not about what constitutes

sustainability but how sustainability might be achieved. The answer to this question

often centres on the development of juridical-political institutions that reflect a

sustainability ethic and allow the integrated consideration of economic, social and

environmental values in policy making. Notwithstanding this, there have been few

systematic affempts to investigate the extent to which juridical-political institutions

that incorporate the principles underpinning sustainability affect sustainability options

for future generations. This dissertation provides a partial answer to this question

through an investigation of the way in which New Zealand's sustainability oriented
juridical-potitical institutional framework has affected planning practice and policy

outcomes. By showing that sustainability oriented juridical-political instirutions have

both a regulatory and a governance role, this dissertation confirms that while

sustainability requires juridical-political institutional change this does not guarantee

the achievement of sustainable outcomes. For sustainability to be realised, juridical-

political institutional change must be accompanied by value change throughout

society.
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2

REGULATION, GOVERNANCE AND
POLITICS: A THEORETICAL

FRAMEWORI( FOR ANALYSIS

Introduction

In recent years several researchers, predominantly economic geographers, have

attempted to investigate and explain the contested processes of economic governance

in Western capitalist democracies. This has produced a rich vein of literature on the

recent transformation of economic governance. One of the most important and

interesting themes in the literature is the evolution of a theoretical framework that

employs a combination of the regulation approach, governance and governmentality,

state theory and discourse-theoretic approaches as a lens for interpreting specific

economic governance initiatives (Hay and Jessop, 1995; Macleod, 1997; 1999;

Jones, 1997;1998; Keil, 1998; Macleod and Goodwin, 1999b; Valler et a1.,2000;

North et a1.,2001). It has recently been extended to interpret the complex and

contested processes of environmental governance in contemporary Western capitalist

society (Gandy, 1997; Haughton, 1998; 1999; Bakker, 1999; 2000; Bridge and

McManus,2000;Bridge and Jonas, 2002; Kreuger, 2002; McManus, 2002).

This theoretical framework provides a useful lens for the interpretation of the impact

ofjuridical-political institutions on environmental governance (Valler et aL.,2000)' It
is sensitive to both the institutional forces that provide the context within which

environme,trtal govemance takes place and the everyday politics that shape the course

of particular environmental policy and planning projects. It helps to uncover the

complex relationships between institutional context, material factors and political

action that shape the trajectory of envirorunental governance initiatives (Wood and

Valler, 2001 ; Macleod, 2001).

In developing a theoretical framework it is important to avoid the temptations of what

Jones calls "cafeteria political economy": that is, the creation of an "anti-essentialist

jumble" of urnelated theories as "a collective means to a descriptive end" (Jones,

t9g8, p. 968). This framework avoids these problerns. It brings together a number of
theories that share conunon ontological and epistemological roots (Jessop, 1990a).

The individual theoretical approaches suffer from shortcomings that render them

incapable, by themselves, of providing an adequate explanation of the contested

processes of governance in Western capitalist democracies. It is only when they are

combined that the theories create a powerful explanatory frame.

This theoretical framework developed here also avoids the problems associated with

attanpting to understand the social world through the application of inconsistent and

spatially inappropriate theories (Larner and Le Heron, 2002b, p. 75$. It has proven

its usefulness as a lens for interpreting changes in the practices of economic and

environmental governance in Westem capitalist democracies in an era dominated by
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the hegemonic, and potentially contradictory, discourses of neoliberalism and

sustainable development. It should not, however, be viewed as a panacea for

investigating the impact of juridical-political institutions on environmental

governance. It has been developed as a means to view and relate the stories of
particular environmental governance initiatives and gain insights into the multifaceted

processes of environmental governance. Alternative theoretical choices, such as actor-

network approaches or urban regime theory, might produce insights consistent with,

or hidden by, this theoretical combination.

This chapter explores the theoretical framework that will be used to investigate the

impact of the state environmental administration, local govemment and resource

management law reforms on the practice of environmental governance in New

Zealand.It is in five parts. The first part outlines the regulation approach. The second

part discusses the relationship between regulation, govemance and politics. The third

part examines discourse-theoretical approaches to understanding politics. The fourth

and fifth parts expand on the discourse-theoretical accounts of politics by

investigating the nature of the state as a key site, generator and outcome of politics

and the constitutive power of discourse respectively.

Regulation

The Regulation Approach

The regulation approach (RA) affernpts to understand why contemporary capitalism

survives despite its inherent contradictions and crisis tendencies (Macleod, 1997).

The origins of the RA can be traced to a general dissastifaction with the explanatory

powsr of traditional neoclassical economics, which tends to focus on the market in

isolation from the wider social and economic context within which it operates.

Regulation theorists sought to address these perceived shortcomings by investigating

the socio-institutional conditions that help to secure a stable capitalist accumulation in

the medium to long term.l In this sense, regulation refers to "the preservation of a set

of social nonns or a whole way of life" rather than legal rule making (Macleod,

lgg7, p. 531). Similarly, institutions are "organised patterns of socially constructed

norms and roles, and socially prescribed behaviors expected of [people in] those

roles, which are created and re-created over time" (Goodin, 1996a, p. 63) rather than

an assemblage of state organisations and legislation.

The regulation approach introduces a series of intermediate concepts to guide the

analysis. Of these concepts, the most important for the purposes of this dissertation

are ;'regime of accumulation" and "social mode of feconomic] regulation" (Jessop,

1995b;lickell and Peck, 1995). A regime of accumulation is a particular fonn of
production and consumption that is reproducible over a long period (Jessop, 1997c).

A social mode of eionomic regulation is the non-necessary combination of
organisational ensembles, procedures, norrns, habits, conventions, laws, customs'

state policies, governing networks and other social institutions that secure a long wave

of economic growth (Jissop, 1997c). A particular regime of accumulation and social

mode of economic regulation may emerge from political contests to temporarily

secure a long period of capitalist growth within a particular space. The evolution of a

The regulation approach encompasses a number of different schools of thought' For a

comprJensirr" t"lriL* of the differences between these schools of thought see Jessop (1990b).
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complementary regime of accumulation and social mode of economic regulation, or
"mode of development", is a "chance discovery ananating from social and political
struggle" rather than a "standardised inevitable pattern structurally written into the
capitalist landscape" (Macleod, 1997,p.532; Tickell and Peck, 1995). A mode of
development can only ever be regarded as a temporary institutional and spatial fix to
the crisis tendencies inherent in capitalism. The evolution of a stable mode of
development certainly does not signal an end to all social and political struggle over
the future direction and outcomes of capitalist development. Over time "tendencies
towards instability within the capitalist process will exceed the equilibrating effects of
regulation eventually leading to a structural crisis whereby the stability of social
structures can no longer be enzured" (Macleod, 1997, p. 532). It is on this terrain that
social and political struggles to renegotiate the regime of accumulation and social
mode of regulation are played out.

Regulation, Society and the Environment

The regulation approach is primarily concemed with the analysing the economy in its
integral sense. Regulationists tend to focus on examining economic institutions such

as monetary policy, labour relations, the wage relation and business strategies
(Macleod, 1997; Jenson, 1989a). As a result, regulationist concepts and analysis tend

to overlook the myriad of social relations that underpin any long wave of capitalist
growth:

o'The mode of regulation, as the location for the institutionalisation of
commodity and wage relations, incorporates within it many social relations. Yet
the meaning of such social relations is never given totally by or in the mode of
regulation, because social relations can never be reduced to the relations of
production and consumption" (Jenson, 1989a, p.74).

Jenson extends the regulation approach to include consideration of these extra-
economic aspects of regulation by introducing the concept of "societal paradigm", or
"social mode of social regulation" (Jenson, 1989a; 1989b; 1990; Jessop, 1995b). A
societal paradigm is a set of interconnected prernises and practices that help to make
sense of, or give meaning to, social relations. According to Jenson, a societal
paradigm is based on a specific view of human nature and includes a particular
understanding of the role of social institutions, the relationship between social
institutions and the relationship between individuals who interact as rnembers of a

hierarchy and as equals. A societal paradigm can be said to exist when it is shared by
a group of actors and can be said to be hegemonic when it results from a social
compromise. A hegemonic societal paradigm therefore provides "a kind of
explanation of the world at the level of common sense as well as in formal theory"
(Jenson, 1989a, p. 74). Like the evolution of a hegemonic social mode of economic
regulation, or 'oeconomic paradigrn", the evolution of a hegemonic societal paradigm

is a chance discovery resulting from political and social struggle in conjunction with
the establishment of a new regime of accumulation (Jenson, 1989a).

Jenson's analysis usefully extends the regulation approach by introducing a concept

that assists in the analysis of the variety of social relations that underpin capitalist
growth. The analysis, however, focuses on relationships within society to the

exclusion of the relationship between society and nature. Nevertheless, a social mode
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of regulation also encompasses a myriad of social relationships that serve to regularise
society's interactions with the environment (Gorg and Brandt, 2000). This myriad of
social relations may be usefully captured by the concept of o'environmental

paradigm", or "social mode of environmental regulation". Much like a societal
paradigm, an environmental paradigm is a set of interconnected premises and

practices that help to make sense of or give meaning to social relations with the
environment. An environmental paradigm is based on a particular conception of the
nature of the relationship between society and the environment and a particular
understanding of the role of social institutions that govern the relationship between
society and the environment. It can be said to exist where members of a society share

these premises and practices and can be said to be heganonic when it results from a

social compromise. Like the evolution of a hegemonic societal paradigm, the
evolution of a hegemonic environmental paradigm is a chance discovery resulting
from political and social struggle in conjunction with the establishment of a new
regime of accumulation.

In this way competing ecophilosophies, ecopolitics and environmental ethics can be

conceptualised as attempts to construct alternative environmental paradigms that

address perceived problerns with present day economic, social and environmental
arrangements: some of which support continued capitalist accumulation and some of
which seek to deconstruct capitalism itself.' In practice, however, it appears that
sustainable development is beginning to emerge from the multitude of alternative
futures to dominate political debate (Flynn and Marsden, 1995; Drummond and

Marsden, 1995; Gibbs, 1996; Le Heron and Roche,1997; McDermott, 1998; Bridge,
2000; Adger et aI.,2001; Bridge and McManus, 2002; see also Gibbs and Kreuger, in
press; Kreuger and Agyeman, in press).

Regulation as a Process

The regulation approach has often been criticised because of its perceived tendency to

divide the history of capitalism into periods of stability and periods of crisis and

transition. In periods of stability, it is argued, the regulation approach tends to
privilege structure over political struggle, while in periods of crisis, the reverse

applies (Jessop, 1997c). According to Painter and Goodwin the mode of regulation is
a problunatic concept because it implies that, at any one time, there must be either
perfect regulation or no regulation at all (Painter and Goodwin, 1995, p.341;
Goodwin and Painter, 1996; Painter, 1997; Goodwin, 2001; see also Jones, 1998).

Instead, regulation ought to be conceptualised as a fluid process that may be more or
less effective in resolving contradictions in specific spatial-temporal conjunctures:

"Most of the time .. . regulation is neither perfect or wholly absent. Rather, it is
more or less effective, depending on the mix and interaction of the various

factors involved. Thus, regulation should be seen as a process rather than a
series of different modes. Instead of looking for coherent modes of regulation,

we can then emphasise the ebb and flow of regulatory processes through time
and space. At certain times and places, those processes will be more effective
than others. .... This process of regulation is a product of material and

For a comprehensive survey of ecophilosophy and ecopolitics see Eckersley (1992). For an

examination of popular environmental discourses see Dryzek (1997) and for a discussion of
environmental justice and environmental ethics see Low and Gleeson (1998).
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discursive practices that generate and are in turn conditioned by social and

political institutions" (Goodwin, 2001, p. 81 citing in part Painter and Goodwin,
1995,p.342).

Painter and Goodwin are undoubtedly right to draw attention to the instifutional,
political and highly uneven material nature of regulation (Macleod, 1997). In
particular, regulationist analysis suffers from a lack of theoretical investigation into

the nature of the state and politics. They are also undoubtedly right when they criticise
the unreflective application of the regulation approach in an effort to paint a picture of
a smooth transition from Fordism to an imagined post-Fordism (Hay,1995; Tickell
and Peck, 1995). Painter and Goodwin, however, ultimately overstate the case when

they portray regulation as a process in a permanent state of flux (Macleod, 1997;

Jones, 1998). As Macleod (1997) points out, actors:

"may come to make sense of the world by acting in and through recognisable

patterns of coherence over time and across space. Thus, relative continuities are

perceived, objectified, reproduced and in turn are recreated by key power

brokers and influential actors. Relatedly, ... particular hegemonic projects

crystallise and mutually articulate with particular social structures of
accumulation and regulatory conduct, albeit unevenly spread and inconsistent"
(Macleod, 1997, p. 534).

Likewise, Jenson argues that a quick historical survey shows that longish periods "in
which social relations are reproduced in accordance with a mode of regulation which
either coerce or persuade private actors to conform to its schema" do exist (Jenson,

1989a, p.72 citirrgLipietz,l987, p. 33). In short, it is possible for political practices

to coalesce to provide relatively stable strategic contexts for action (Macleod, 1997,

p. s3a).

The regulation approach provides the conceptual tools for analysis of the institutional
framework within which govemance operates. These advances, however, reveal very

little about the political processes by which particular governance regimes are

constructed and operate. A closer examination of the way in which regulation and

governance operate in periods of stability and crisis may help to overcome

regulationist tendencies to characterise the history of capitalist development as a

linear succession of periods of stability and periods of crisis and transition (Jessop,

1995b; 1997c).

Governance and GovernmentalitY

Conceptualising Government and Governance

In conventional terms, govemment is associated with the activities of juridical-

political institutions. Consequently, traditional policy analysis tends to focus on the

activities of the state and its flanking organisations (Gottweiss, 2003, p. 255). Policy

evaluation concentrates on whether or not particular policies achieve their intended

outcomes.

An analytics of government, in contrast, is concerned with investigating "the conduct

of conduct" (Foucault, 1980, p. 7). Rather than looking at the activities of the state, an
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analytics of govemment attempts to uncover the "more or less calculated and rational
set of ways of shaping conduct and of securing rule through a multiplicity of
authorities and agencies in and outside of the state and at a variety of spatial levels"
(Watts, 2003, p. l3). In particular, it is concemed with investigating:

"the specific conditions under which entities emerge, exist and change focussing
on the practices of those mechanisms and techniques which, in the name of truth
and the public good, inspire to inform and adjust social and economic activities"
(Gottweiss, 2003, p. 255).

In other words:

"an analytics of government takes as its central concern how we govern and are

governed within different regimes, and the conditions under which regimes
emerge, continue to operate, and are transformed. An analytics of government
thus ernphasises 'how' questions'n (Dean, 1999,p.23).

Here, governance can be conceived of as the complex art of co-ordinating action to
achieve specific economic, social, political or environmental goals in a more or less

turbulent environment (Jessop, 1995b; 1997c;' 1998). It incorporates a specific
"governmentality" or way of thinking about goverrrment, and a particular "techne of
govenrment" or combination of means and mechanisms for achieving social co-
ordination (Rose and Miller, 1992;' Dean, 1999; Rose,1999; Watts, 2003).

Governmentality refers to a particular way of thinking about the subjects, objects and

appropriate means of governing. According to Rose (1999; see also Dean, 1999)
governmentality is concerned with:

"... shatums of knowing and acting. Of the emergence of particular regimes of
truth, concerning the conduct of conduct, ways of speaking truth, persons

authorised to speak truth ... of the invention and assemblage of particular
apparatuses for exercising power ... [it is] concemed with the conditions of
possibility and intelligibility for ways of seeking to act upon the conduct of
others (Rose, 1999, p. 2l\.

ln other words, governmentality asks how'orelations amongst people and things might
be imagined, assembled and translated, to effect co-ordination at a distance" (Lamer
and Le Heron, 2002a, p. an). There are three dimensions to governmentality so

defined: forms of visibility, the episteme of government and forms of identification:

It is possible to distinguish [three] dimensions of [governmentality]:

l. characteristic forms of visibility, ways of seeing and perceiving;

2. distinctive ways of thinking and questioning, relying on definitive
vocabularies and procedures for the production of truth (e.g. those
derived from the social, human and behavioural sciences);

3. characteristic ways of forming subjects, selves, persons, actors or
agents'o (Dean, 1999, p. 23; see also Watts,2003, p. l4).

t7



Theories of governance are concerned with the techne or mechanisms of govemment.

These theories reject a rigid divide between the state and the market in favour of a

broad repertoire of non-govemmental mechanisms that can be used in combination
with government and the market, to resolve political problems of collective goal

affainment (Jessop, 1995b, p. 317; Amin and Hausner, 1997 Jessop, 1997d)' The

mechanisms of governance may include networks, public-private partnerships,

strategic alliances, benchmarking and relational contracting (Jessop, 1997c). Co-

ordination can occur on three distinct levels: interpersonal, interorganisational and

intersystemic (Jessop, 1997d; 1998). The question of the collective goals to be

achieved and the combination of co-ordinating mechanisms employed to achieve

them are continually renegotiated through ongoing processes of social and political
struggle and refl ection (Jessop, 1997 c; 2000a).

Governance and Regulation

Regulation and governance are, therefore, analytically distinct but related concepts.

On the one hand, regulation is concerned with investigating the way in which
institutions come together to secure long periods of capitalist growth. On the other

hand, governance is concemed with everyday problems of collective goal setting and

the co-ordination of action to achieve those goals. Consequently, regulation can be

seen as ternporarily defining the parameters r,vithin which governance operates within
a particular space (Jessop, 1997c; 1997e).In times of stability, governance tends to

occur within parameters defined by existing institutions. In periods of crisis and

transition, governance tends to be more experimental. The institutional and political
environment is too unstable for existing pattems of govemance to be successful in the

resolution of problems that arise in co-ordinating action to achieve collective goals.

This forces actors to search for new solutions by replacing, realranging or combining
existing governance strategies and mechanisms with new strategies and mechanisms.

As this process of trial and error continues, relatively successful strategies are

institutionalised and begin to form the basis of a new repertoire of governance

mechanisms:

"In this sense [institutions] are not mechanisms that ensure simple repetition of
routine behaviours but, rather, function as relatively coherent frameworks in
which ... struggles tend to be self-limiting and collective learning is self-

organising. Indeed a mode of development does not imply identical
reproduction but, on the contrary, inscription into the time of history: surviving
unforeseen events, moving through cycles, progressively altering institutional
forms, and even opening up the possibility of evolutions so contradictory they

become explosive" (Jessop, 1997c, pp. 301-302; Jessop, 1997e).

This analytical distinction should not, however, be taken to mean that regulation and

governance evolve independently. Instead, regulation and governance are

complementary. On the one hand, regulatory institutions shape the context within
which struggles over governance take place. On the other hand, political struggles

over govemance reinforce, shapen mould or challenge regulatory instifutions. In times

of crisis, in particular, regulation tends to co-evolve with governance. Consequently,

social institutions take on a dual role as insh'uments of regulation and instruments of
governance. They reflect and secure specific economic, social and environmental

paradigms that incorporate a particular governmentality and legitimise particular
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mechanisms of governance. In Western capitalist democracies law could be viewed as

an archetypal form of regulatory-governance institution. Law seeks to institutionalise

specific regulatory forms and governmentalities through the legitimisation, via the

exercise of state power, of particular identities, particular discourses and particular

technes ofgovernance.

While this helps to improve understanding of the nature of governance and the

interrelationships between regulation and governance, it does not provide tools for

understanding how governance operates in particular historical conjunctures.

Consequently, the account needs to be further amplified by an investigation of the

nature of politics and the state in capitalist society.

The Politics of Regulation and Governance

The Politics of Representation

A number of writers view Jenson's work on regulation, politics and social identity

formation as providing the most comprehensive theorisation of the contribution of
politics to the processes of regulation (Jessop, 1997e;1997e; Macleod, 1997;1998;

lggg; Macleod and Goodwin, 1999a; North et al., 2001). Jenson builds on

regulationist ideas to tease out the linkages between regulation, politics and discourse'

Although Jenson developed these ideas primarily in the context of investigations into

the relationship between regulation and politics, the close nature of the relationship

between regulation and governance means that Jenson's theoretical approach can also

be used to explore the political and discursive construction of specific governance

regimes.

Jenson (1989b; 1990; l99l) begins by asking how social relations take on stabilised

forms even though they are inherently contradictory and prone to fracture at any

moment. In order to investigate this properly Jenson argues that social analysis must

engage in a 'odouble optic" that distinguishes between and investigates the

intirrelationships between the esoteric world of social structures and the exoteric

world of real life. The objective esoteric world is made up of the set of institutional

forms, procedures, habits and norms that secure lengthy periods of economic and

social stability. These institutions appear to act as a series of constraints on action

whether or not individual actors perceive them as such. The subjective exoteric world

is concemed with the individual choices, practices and meaning systems of actors

operating in the "real world". The exoteric world and the esoteric world come

together in a dialectical process to create a terrain on which "actors, acting under

constraint to be sure, constantly make [and remake] their own history" (Jenson,

1989b, p.236; see also Jenson 1990, p. 656):

"... from the beginning, then, the approach posits that actors are simultaneously

subjects of sociil structures which continue regardless of their perception of
them and acting subjects carrying in their practices and the meaning systems

which motivate them the possibilities of not only reproduction but also social

change and transformation. Working at these two levels of analysis

addresses the long standing absence of a meaningful discussion of politics in the

regulation approach" (Jenson, 1990, p.656).
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Jenson conceives of politics in Western capitalist democracies in terms of a

"Shakespearean mutating theatre" (Macleod, 1997, p. 536). This political theatre is

critically concerned with issues of representation (Jenson, 1989b; 1991;1993). Actors
attempt to advance their interests by creating constituencies and mobilising support
for their positions on questions of social regulation and issues of governance (Jenson,

1989a; 1989b; 1990; l99I; Macleod, 1997). According to Jenson, this politics of
representation has two critical features. The first is the politics of identity. This
involves struggles over the formation of collective identities including naming,
mapping and remembering. The second is the politics of interest. This involves
struggles over who gets what, where and when and/or who pays what, to whom and

when (Jenson, 1990). Seen in this way:

"politics is [as much] about conflict over or acceptance of collective identities

- about who has the right to make claims - as much as it concerns conflict
among groups and organisations over disputed claims about who gets what,
when, and how" (Jenson, 1990, p. 663).

The resolution of questions about who the main political protagonists are places broad
limits on the way interests are defined and legitimised (Jenson, 1989b, p.238; 1990;

1991). The selection of a name, for example, affects political strategy by generating
strategic resources, by setting discursive boundaries so that some claims become

meaningful and others are marginalised and by defining political actors' relationships

to one another. This, in turn, affects strategy by identiffing allies and opponents, by
creating the possibility of alliances and by opening and closing routes to
legitimisation through the state (Jenson, 1993; North et a1.,2001, p. 831; for an

examination of the way the politics of representation of identity shapes globalisation
see Jenson, 1995).

The stage on which political actors struggle for representation can be conceived as
o'the universe of political discourse" (Jenson, 1986; 1989b; l99l). The universe of
political discourse is "the universe of socially constructed meaning resulting from
political struggle" (Jenson, 1986, p.26). Here, actors with a variety of collective
identities, meaning systems and practices jostle with each other for recognition and

legitimacy. The universe of political discourse affects the access of actors and

shategies to the legitimacy provided by the state and sets the parameters of political
action by:

"limiting the set of actors accorded the status of legitimate participants; the

range of issues considered within the realm of political debate; the policy
alternatives considered feasible for implementation; and, finally, the alliance
strategies available for achieving change" (Jenson, 1986, p. 26).

Political struggle occurs 'oamongst actors embedded within a particular universe of
political discourse" and "it is the universe of these discourses combined in political
struggle that provide the basis for strategic action" (Jenson, 1986, p. 27; 1989b;

1991). However, much like the way regulation and governance constitute and are

constituted by political struggle, the universe of political discourse constitutes and is

constituted by political struggle over the representation of identity and interests. This,

in turn, emphasises the socially constructed nature of politics and focuses attention on

the material, political and ideological nature of political discourse.
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According to Jenson (1989b; 1990; 1991), history shows that historical moments are

not equally open to all actors and interests. Indeed, actors frequently depend on their
ability to contribute to the institutionalisation of meaning systems for their influence
(Jenson, 1990). There are times when politics is dominated by the hegemony of a

particular social bloc. A "hegernonic social bloc" is a "stable system of alliances,
compromises and patterns of domination among social groups" (Jenson, 1990, p.664)
that provides political, economic and social leadership through a dominant societal
and environmental paradigm. These periods are characterised by minor struggles that
take place within the prevailing system of representation. Politics tends to be
dominated by members of the hegemonic social bloc and involves minor struggles
over the distribution of benefits and costs (Jenson, 1990). Actors located on the
margins of the hegemonic social bloc tend to be excluded from poltical struggles:

o'Since a heganonic societal paradigm incorporates contenders for
representational power in any social formation through a process of inclusion
and exclusion, only some identities can be constituted within a societal
paradigm. Yet competing meanings for the same power relation may continue to
exist in the universe of political discourse, perpetuated by the practices of actors
who are excluded from the societal compromise and whose influence is
marginal. This marginality exists because, once constituted, the effect of a

hegemonic social paradigm is like a shadow cast back into the universe of
political discourse, leaving in darkness and invisibility any identities not
included within its terms and blurring into invisibility power relations whose
meanings can not be seized. Those contenders for political and ideological
influence included in the hegemonic paradigm can recognise themselves
because they have an identity and can be recognised by others" (Jenson, 1989b,
p.239).

Nevetheless, there are also times when "there is turmoil in the universe of political
discourse" (Jenson, 1990, p. 664). This tends to occur during periods of economic,
social or environmental turmoil when the well established economic, societal and
environmental paradigms and forms of representation are unable to provide the

narratives, meaning systems and practices to account for and control the newly
emerging conditions (Jenson, 1990; 1991). In these circumstances, actors involved in
the old social compromise may be forced to adopt new identities and rearticulate their
interests in order to mobilise support for their positions (Macleod, 1997). Similarly,
actors who have been marginalised may be able to exploit new penneabilities in the

universe of political discourse to engage in political contests over the construction of
alternative futures (Macleod, L997). Under such conditions "there is space in the

universe of political discourse to [create new identities], demonstrate alternative
meaning systems and to institute alternative practices" (Jenson, 1990, p. 664).
Furthermore, if "the crisis evolves into a set of social relations in regulation, a new
societal fand environmental] paradigm is likely to accompany it and to contain some

contribution from actors who gained new representational strength in the universe of
political discourse during the crisis" (Jenson, 1989b, p.239).

Jenson's double optic, therefore, combines a concern with understanding the nature of
collective action and the consequences of collective action for the structures and

outcomes of politics (Jenson, 1993, p. 339-340). Politics is conceived as a dual
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process of representation: the construction of identities and interests of the
represented through political mobilsation and innovative policy and the representation
of interests through the state and civil society (Jenson, 1990, p. 662-664; Jenson,

1993, p. 350). By stressing that "the configuration of the political opportunity
structure can not be analysed without first inquiring about who the actors are fand
what discourses are employed]" (Jenson, 1993, p. 339), Jenson enables investigations
to be made into the processes of representation by which new goverrrmentalities and

mechanisms of governance emerge. In order to fully understand this conceptualisation
of politics and undertake a broader investigation into the political processes of
governance, however, engagement with theoretical approaches that investigate the

way in which politics is mediated through and by the state in its integral sense (as

state plus civil society) and ampliff the concept of discourse is required.

The Politics of the State

Neo-Gramscian State Theory

The regulation approach has been criticised because it does not provide concepfual
tools for the investigation of the role of the state in regulating capitalist accumulation.
Although regulationists have recognised that the state may be the archetypal form of
all regulation, the regulation approach tends to privilege the investigation of
institutional form and function at the expense of a nuanced investigation into the way
in which the regulation is shaped by the state and political struggle in and through the
state (Macleod, 1997).

A number of writers have suggested that Jessop's state theory provides a means of
reinserting the state and politics into explanations of processes of regulation and
governance (Macleod, 1997; 1999; Jones, 1997; Macleod and Goodwin, 1999a',

1999b; cf. Jessop, 2001a). This theory, which has been described by Hay (1993, p. 2)

as "notoriously esoteric and theoretically dense", draws on neo-Gramscian ideas in
order to understand the state in its integral sense as political society plus civil society.

In this it shares theoretical similarities with the regulation approach which is

concerned with understanding the economy in its integral sense as market plus civil
society (Jessop, 1992). Neo-Gramscian state theory is concerned with exploring the
way in which "political, intellectual, and moral leadership is mediated through a

complex ensemble of institutions, organisations, and forces operating within,
orientated toward or located at a distance from the juridical-political state apparatus"
(Jessop, 1997e,p.52).lt provides a set of concepts that help to position processes of
regulation and governance within a wider set of social and political forces operating
in, through and around the state. This positioning,.in turn, assists with interpretation
of the political construction of governance problems and their solutions (Macleod
and Goodwin, l999ai 1 999b).

Jessop (1990a, 1990b) views the state as an emergent, hybrid and open system rather

than a unified, internally coherent and operationally closed system. A distinction must

be drawn here between the state's formal unity as an ensemble of juridical-political
institutions (parliament, executive and the judiciary) which is emphasised in

traditional analyses, and its functional and territorial unity. Functional and territorial

unity is characterised by clear spatial boundaries, clear institutional boundaries that

demarcate the state from other institutional orders such as the market and relative
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unity amongst all branches of the state (Jessop, 1990a). The state is responsible for
"promoting the interests of the illusory community which exists in the wider society

within which the state is only apart" (Jessop, 1990a, p. 201).

The functional and territorial operation of the state is, however, characterised by the

relative subautonomy of different branches of the state and of state officials with their
varying ideologies and identities (Macleod, 1997). This subautonomy provides state

agencies and state officials with opportunities to represent widely different
communities of interest and pursue radically different political agendas and political
projects. It follows that the state, as a formal institutional ensemble, does not possess

any inherent functional or territorial unity nor represent and maintain any pregiven

community of interest. The functional and territorial unity of the state and the nature

and interests of the illusory community that it serves must be created politically
within the state systan through the use of govemance mechanisms. These may

include guiding purposes, operational goals and specific operational procedures

(Jessop, 1990a). In this sense, the state represents both a dispersed object and agent of
regulation and govemance (Macleod, 1997, p. 5a ).

Jessop focuses this analysis further by investigating the way in which the balance of
political forces translates particular problems into projects for state action, and the

way in which "their solution is mediated through the specific, structurally inscribed

and strategically selective nature of the state" (Jessop, 1995a, p. 30). Here, the state is

viewed simultaneously as a site of political strategy, the generator of political strategy

and the product of political strategy.

The state as a site of political strategy focuses attention on the nature of the state as a

functionally and tenitorially dispersed system whose formal institutional strucfure and

modes of operation are more accessible to some types of political agents than to

others. At any one time the state will tend to favour certain political forces over others

depending on the strategies that those forces adopt in an effort to gain state power or

support (Macleod, 1997; Macleod and Goodwin, 1999a;1999b). As Jessop points

out this inherent "strategic selectivity" of the state means that:

"particular forms of state privilege some strategies over others, privilege the

access by some forces over others, some interests over others, some time

horizons over others, some coalition possibilities over others. A given type of
state, a given state form, a given form of regime, will be more accessible to

some forces than others according to the strategies that they adopt to gain state

power. And it will be more suited to the pursuit of some types of economic or

political strategy than others because of the modes of intervention and resources

which characterise that system" (Jessop, 1990b, p.l0; 2001b).

The state is not passive in this political process (Macleod, 1997). The dual nature of
the state as a site ofpolitical contest and a generator ofpolitical strategies (or actor)

means that the state is "perpetually faced with continual problems in terms of its
operation as a unified political and spatialised force" (Macleod and Goodwin, 1999b,

p. StZ;. In order to provide the state with some form of functional and territorial

coherence in the light of the political tensions and contradictions inherent in

constructing and promoting the interests of an imagined community, the state is

required to adopt "state strategies" and "state projects". A state project is:
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"a particular pattern of intervention in the economy and society that favours the

course of a particular accumulation strategy and the flow of material benefits to

a particular social base and constnrcts forms of representation that

sysiematically favour the access of the key sectors and social groups to sites of
political and economic power" (Jessop, 1988, p. 159).

This does not mean, however, that the state somehow becomes the guarantor of a

particular project or outcome (Macleod and Goodwin, 1999a; 1999b).

Furthermore, as all state interventions in the economy and society have an

environmental dimension and vice versa, all state projects either explicitly or

implicitly involve a particular pattern of intervention in the relationship between the

e"ono*y, society and nature. Both the apparently contradictory political projects of
neoliberalism and sustainable development, for example, legitimise a particular form

of intervention in this nexus of relationships in an attempt to secure a desired path of
capitali st development.

On occasions, political forces located within or outside the state may succeed in

transforming a particular political project into a "hegemonic project". A hegemonic

project is one that commands widespread support from the imagined community of
interest that the state seeks to represent and is generally regarded as being in the

public interest:

"A hegennonic project mobilises support behind concrete programme of action

that asserts a contingent general interest in the pursuit of objectives that

explicitly or implicitly advance the long-term interests of the hegernonic class

and thereby privileges particular economic-corporate interests compatible with
this programme while derogating the pursuit of other interests that are

inconsistent with the project" (Jessop, 1997a,p.62).

The construction of a hegemonic project can prove decisive in resolving, albeit

temporarily, social conflicts between particular interests. This may enable the state to

urquir" some degree of internal coherence and autonomy from conflicting social

pressures (Macleod and Goodwin, 1999a; 1999b:' Jessop, 1990b). Particular

hegemonic projects privilege particular interests, strategies and discourses consistent

with the aims of the project and marginalise other interests, strategies and discourses

that are not: consequently reshaping the state's structure, mode of operation and

strategic selectivity.

Finally, the state is also constituted by political activity. A particular state structure,

mode of operation and strategic selectivity can be viewed in terms of "its production

in and through past political strategies and struggles" (Jessop, 1990b, p. 261). The

particular fomr of the state is the product of a complex set of interactions between

Listorical patterns of strategic selectivity and current political sfategies for the

transformation of the state (Macleod and Goodwin, 1999a; 1999b) In other words,

regulation and governance does not take place in a vacuum:
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"In .... govemance, as with virtually any other form of state activity, we do not
commence with a clean slate, but have to restructure and transform within the

bounds of previous interventions" (Macleod and Goodwin, 1999a,p.721).

This would also suggest that most institutional change will be incremental rather than

radical, even in the case of a revolution. It would be unrealistic to expect the sort of
major systems change that many ecophilosophers and ecopoliticians advocate (see

Eckersley, 1992).

Politics and Discourse

The Politics of Argument

Jenson's double optic provides a sophisticated means of analysing the relationship
between instifutions and political struggles over regulation and governance. While
drawing attention to the material, political and ideological nature of discourse, Jenson

does not, however, develop any intermediate concepts to explain discursive practices

ernployed by actors within the universe of political discourse (cf. Peet, 1997).

Hajer (1995) develops what he calls the argumentative approach to analyse discourse

in political contexts. His approach has two dimensions. The first dimension is

concerned with the nature of political processes. The second dimension focusses on

the constitutive role of discourse in political processes. As Jenson's double-optic
method provides a sophisticated means for understanding the nature of politics the

first dimension of Hajer's analysis is not of further interest here, suffice to say that his

understanding is inspired by the same theoretical traditions and his ideas are largely
consistent with, though not as well developed as, Jenson's. Like Jenson, Hajer

allocates a central role to actors, focuses on the constitutive role of discourse in
politics and recognises that actors operate within an institutional context that both

enables and constrains action.

Of more interest is Hajer's investigation of the nature of discourse in the political
process. Jenson's analysis concentrates on the dual nafure of politics as a politics of
identity and a politics of interest at the expense of investigating the nature of
discourse. Hajer's analysis is deficient in its understanding of politics: treating it
solely as the politics of interest (but cf. Hajer, 2003) but his argumentative approach

to discourse analysis provides a set of intermediate concepts that help to explain the

actual discursive practices and tools employed by actors within the universe of
political discourse (Lees, 2004; see also Lee,2002).

Hajer's argumentative approach attempts to operationalise the idea that discourse is

constitutive of the realities of politics (Hajer, 1995, p. 72). Discursive political
processes can be understood as a struggle for discursive hegernony in which actors try
to secure support for their identities, interests and definitions of reality within the

context of existing institutional practices (Hajer, 1995, p. 50; 2003). Discourse is

defined as "a specific ensemble of ideas, concepts, and categorisations that is

produced, reproduced, and transformed in a particular set of practices and through

which meaning is given to physical and social realities" (Hajer, 1995, p. 44; cf.

Trowler,2001; Lees,2004). In order to analyse the constitutive role of discourse in
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political struggles, Hajer introduces the intermediate concepts of "terms of discourse"
and "discourse-coalition" (Haj er, I 995 ; 2003 ).

Terms of discourse are understood as "the ways in which [institutional] biases are

structured in textual utterances" (Hajer, 2003, p. 104). They consist of three
interrelated layers namely "story-lines", "policy vocabularies" and "epistemic
figures" (Hajer, 2003). Story-lines are "crisp, generative statements that bring
together previously unrelated elements of reality" (Hajer, 2003, p. l0a) and enable

actors to develop a shared understanding of the nature of political problems. Story-

lines often contain metaphors that convey understanding through comparison, myths

that promote understanding by showing why a particular problem ought to be

addressed in a certain way, analogies, historical references, cliches and appeals to

collective interests, fears or guilt (Hajer,2003, p.105).

Story-lines are supported by policy vocabularies and epistemic figures. Policy
vocabularies are "sets of concepts structuring a particular policy, consciously

developed by policymakers" (Hajer, 2003, p. 105). These serve to legitimise certain

governmentalities and technes of governance and marginalise others. Epistemic
figures are oocertain rules of policy formation that underpin theories and policies but

that are not formulated in their own right" (Hajer, 2003, p. 105). Epistemic figures

may be equated with the particular governmentalities underlying discourses about the

development and achievement of collective goals.

Story-lines play three key political roles. First, they have the functional role of
condensing the discursive complexities of a problem into an easily understood

narrative, thus creating possibilities for problem closure. According to Hajer, the

political power of a particular story-line is derived from its accessibility and multi-
interpretability rather than its consistency (Hajer, 1995, p. 61). In particular, story-

lines and metaphors give:

'oactors ... the opportunity to create their own understanding of the problem, re-

interpreting various elements of knowledge outside their specific realm of
competence, or filling in the gaps or ambivalences that were left by the original
text. This is the interpretive process of discursive closure in the course of which
complex research work is often reduced to a visual representation or a catchy

one-liner (Hajer, 1995, p. 62).

The translation of complex ideas into story-lines is, of course, accompanied by a loss

of meaning. It is this erasure of "the uncertainty and conditionality of the original
knowledge claims that enables actors to develop a common understanding of a

problem and come to discursive closure" (Hajer, 1995,p.62).

Second, story-lines may assist actors to expand their conceptualisation of a problem

beyond that gaterated by their own experience and expertise. Story-lines provide "the

narrative that allows [actors] to fit their bit of knowledge, experience or expertise into
the larger jigsaw of a policy debate" (Hajer, 2003, p. 104; see also Hajer 1995, p. 63).

They fulfil an essential role in the formation of political identities, the positioning of
actors and the clustering of knowledge. They provide a common language through

which actors give meaning to physical and social realities, help to reduce the

complexity of the debate and may even change actors' understandings of their
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interests (Hajer, 1995; 2003). As a result, story-lines may be prime vehicles for
political change (Hajer, 1995, p. 63).

Third, story-lines may gain a ritual character that serves to give a certain permanence

to political debate. As more and more actors accept and start to use a particular story-

line, it is gradually transformed into a "figure of speech or trope that rationalises a
specific approach to what seems to be a coherent problem" (Hajer, 1995, p.63). It is
possible for a particular story-line to become so widely accepted that it becomes

hegemonic (Hajer, 1995; Adger et a1.,2000). Whether this occurs depends on the

credibility of, the acceptability of and the extent that actors trust the veracity of the

particular discourse:

"Credibility is required to make actors believe in the subject-positioning that a
given discourse implies for them and to live by the structure positioning it
implies; acceptability requires that position to appear attractive or necessary;

trust refers to the fact that doubt might be suppressed or inherent uncertainties

might be taken for granted if actors manage to secure confidence either in the

author (whether that is an institute or person) e.g. by referring to its impeccable

record, ... or in the practice through which a given definition was achieved e.g.

by showing what sort of deliberations were the basis for a given claim. (Hajer,

1995, p. 59).

Hegernonic discourses structure the political debate by linking an actor's political
credibility to his or her ability to draw on the ideas, concepts and categories of the

discourse in order to justifu his or her position (Hajer, 1995, p. 60). Discourses can be

said to be institutionalised if they have been translated into the juridical-political

institutions, goveurmentalities and technes of governance (Hajer, 1995, p. 6l).

Discourse-coalitions are defined as "the ensernble of a set of story-lines, the actors

who utter the storyJines and the practices within which the discursive activity is

based" (Hajer, 1995, p. 65). In the struggle for discursive hegemony coalitions are

often formed amongst diverse groups of actors around a specific set of story-lines,
policy vocabularies and epistemic figures. A discourse-coalition can be said to have

been formed "if previously independent actors and practices are being actively related

to one another and if a common discourse is created in which several practices get a

meaning in a common political project" (Hajer, 1995, p. 65).

Discourse-coalitions differ from traditional policy coalitions in several important

respects (Hajer, 1995). First, traditional policy coalitions are conceived of as a group

of actors who share a set of interests and tend to act in concert in order to realise those

common interests. Discourse-coalitions, in contrast, coalesce around story-lines. The

actors who belong to a discourse-coalition might perceive their identities and interests

in widely differing terms but are attracted, for whatever reason, to the specific set of
story-lines that make up the discourse. Story-lines ultimately provide the glue that

bind actors with different perceptions, understandings and interests together in
communicative networks (Hajer, 1995, p. 63). The concept of discourse-coalition and

the power of the story-line may help to explain why it is possible for neoliberals and

environmentalists, with wildly different philosophical positions and seemingly

different interests, to build what some commentators have been moved to call unholy

alliances for environmental change.
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Second, the concept of discourse-coalition serves to widen the scope of who may be
considered a political actor. They suggest a need to "search for politics in new
locations" and to look "for the activity of the actors who produce story-lines ... and
the practices within which this takes place" (Hajer, 1995, p. 66). This may include
examining the role of the media in the production of a story-line or the activities of
specific organisations that "bring together previously independently operating
academics and politicians" (Hajer,7995, p. 66).

The intermediate concepts of terms of discourse and discourse coalition help to
explain the constitutive role of discourse in political contests but, as Hajer
acknowledges, they do not explain why actors from various backgrounds adhere to
them (Hajer,1995, p. 66). To overcome this problem, Hajer introduces the concept of
"discursive affinities". This attributes the political power of particular story-lines to
the common cognitive structure of the elements of the discourse. This structure
suggests to the listener that "the [elements of the discourse] belong together" (Hajer,

1995,p.67):

"In [this] case actors may not understand the detail of the argument but will
typically argue that it sounds right. This element of the explanation of a

discursive order thus does not primarily refer to the actors and their intention
but explicitly operationalises the influence of discursive formats on the
construction of problems" (Hajer, | 995, p. 67).

Hajer is undoubtedly right when he states that discursive formats influence the
construction of problems. It may also be the case that actors adhere to a particular
discourse because it sounds right. This does not, however, justifu the marginalisation
of individual actor's motivations for choosing to adopt or subscribe to a particular
discourse. Ultimately, actors are not going to subscribe to a discourse unless they
perceive that it assists them in political struggles over the representation of identity
and interests. This means that the power of a discourse depends not only on the
coherence of the discourse but also on the strategic choices of actors made within a

particular institutional context with its attendant strategic and spatial selectivity
(Jenson, 1989a, 1989b; 1990, 1991; Jessop, 1990b). Consideration of these factors
may help to explain why some discourses, even though they may sound right and may
accurately represent a problem, fail to gain traction in political struggles. As Jenson

(1990, p. 665) stresses "everything is not possible".

Conclusion

The theoretical literature suggests that regulation and governance are distinct but
interrelated concepts. Regulation is concerned with understanding how capitalism

survives despite its inherent contradictions and crisis tendencies. It examines how
institutions come together in different conjunctures to secure long waves of economic
growth. Govemance is concerned with the way in which society chooses and achieves

collective goals with the outcome of contests over these goals dependant on the

complex interaction of institutions, material factors, actors, political strategies and

discourses within particular spatial and historical conjunctures. Juridical-political
institutions may be designed to consolidate a particular regulatory settlement by
shaping the nature of contests over collective goals. Alternatively, a number of
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see,mingly unrelated governance initiatives may come together, start to naturalise
particular ways of thinking and acting and ultimately produce a new long wave of
capitalist accumulation.

A re-examination of the concept of sustainability from this theoretical perspective
suggests that sustainability impacts upon both regulation and govemance. Debates

over the appropriateness and nature of the sustainability are as much about the
development of shared environmental futures as about resolving perceived
environmental problems. The concept of sustainability serves to define society's
relationship with nature. It provides a set of interconnected norms, premises,

principles and practices that help to define how society ouglrt to act in relation to the
environment and which give meaning to society's relationship with nature. As the
principles underpinning sustainability are progressively translated into institutions
they begin to set the boundaries within which contests over the allocation, use and
protection of resources are fought. The way a society chooses to institutionalise these

concepts in regulatory and governance institutions may problematise the achievement
of capitalist growth, open and close sustainability options and affect its ability to
achieve a sustainable future. The next chapter turns to consider the way in which New
Zealand chose to institutionalise the principles underpinning sustainability in order to
set the scene for the examination of how New Zealand's institutional choices impact
the realisation of sustainable outcomes in particular circumstances.
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3

BUILDING INSTITUTIONS FOR
SUSTAINABILITY? NEW ZF,ALAND' S

ENVIRONMENTAL REFORMS

Introduction

Between 1984 and l99l New Zealand's environmental management framework

underwent radical change. The reform programme included the reorganisation of the

central state's environmental bureaucracy, the reorganisation of regional and local

govemment and the reallocation of responsibilities for environmental planning

amongst central, regional and local govemment. It also involved a sweeping review of
New Zealand's environmental and planning law that culminated in the enactment of
the Resource Management Act l99I (RMA). Innovations introduced by this

groundbreaking legislation included the legislative recognition of the principles

underpinning sustainability, the establishment of an integrated system of planning

instruments to guide regional and local planning throughout the country, the

encogragement of non-regulatory responses to environmental policy problems and the

promotion of public involvement in planning.

The environmental administration and resource management law reforms of the 1980s

shape the institutional context within which present day contests over environmental

governance are constructed, negotiated and resolved. The reforms formed new

institutional actors, created new relationships within the state, reconceptualised the

aims and objectives of planning and created a radical new legal framework for

resolving disputes over the use of resources. In order to understand the way in which

New Zealand's environmental management regime affects the practice of
environmental governance and environmental policy outcomes, it is necessary to

understand the ideologies underpinning the reforms, the history of the reforms, the

structure of the state's environmental administration and the key ideas, concepts and

features of the RMA.

This chapter aims to develop this understanding by outlining the history and key

features of New Zealand's environmental planning framework, It is in three parts. The

first part sets the scene by undertaking a brief review of the regulationist literature on

contemporary changes in the nature of capitalism and the state in Western capitalist

democracies. The second part provides an account of the reform process focussing on

the impetus for and outcomes of the reforms. The third part investigates three critical

aspects of the RMA. These are the concept of sustainable management, the principle

of integrated management of natural and physical resources and the statutory process

for the preparation of policy statements and plans.
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The Crisis of Fordism and the Reorganisation of the State

Much has been written about the crisis of Fordism and the consequent attempts by
Westem capitalist states to respond to the crisis in the late 1970s and 1980s (Dunford,

1990; Amin, 1994a; Peck and Tickell, 1994: see Amin 1994b for a diverse collection
of essays on the Fordism/post-Fordism debate). Some of the most interesting work on

the nature of the changes in contemporary capitalism and the state has been

undertaken by Jessop. Deploying a theoretical framework inspired by the regulation
approach, Jessop argues that the crisis of Fordism forced Western states to search for
a new spatial-institutional fix to secure a new long wave of economic growth. This
search resulted in the Keynesian welfare national state (KWNS) that underpinned the

Fordist regime of accumulation giving way to a Schumpeterian workfare postnational

regime (SWPR) that is better suited to securing a long wave of economic growth in a
globalising world. The KWNS was concerned with the promotion of full employment
in a relatively closed national economy. This was achieved through fostering
collective consumption, managing demand, supporting production and using welfare

to underpin consumption based economic growth. In contrast, the SWPR is primarily
concemed with the promotion of innovation, the enhancement of international
competitiveness and the subordination of social and environmental policy to these

demands (Jessop, 1993; L994; I997b;1999;2002a;Peck and Jones, 1995; cf. Purcell,

2002).

The SWPR has tended to manifest itself in neoliberal, neocorporatist or neostatist

forms. The neoliberal form tends to promote a market-based solution that is achieved

through deregulation, privatisation, trade liberalisation, internationalisation and lower
direct taxes. The neocorporatist form involves a negotiated solution that involves the

public sector, the private sector and policy communities. These may include scientific,
health, education and environmental groups. It aims to balance competition and co-

operation in the marketplace, expand the role of public-private partnerships, protect

the core public sector and broaden the range of public, private and other stakeholders

involved in achieving national economic objectives. The neostatist form involves a

state-sponsored solution whereby the state seeks to guide market forces in the

achievement of a national economic strategy (Jessop, 2002a; 20A2b; Peck and Jones,

rees).

Pressures on existing spatial-institutional arrangements have tended to result in the

reorganisation of the national state along three axes. These are the denationalisation of
the state, the destatisation of politics and the internationalisation of policy regimes.

The denationalisation of the state is reflected in the hollowing out of the national state

as it delegates functions to new organisations located on different scales. This

involves a partial loss of sovereignty as the national state devolves authority upwards

to supra-national entities and downwards to regional and local organisations. This

does not, however, imply the end of the national state as a critical actor. The national

state remains the principal institution for maintaining social cohesion and as a key

site, object and actor in political struggles over the economy, society and/or the

environment (Jessop, 1997b;2002a; Macleod and Jones, 1999)'

The destatisation of politics is apparent in the shift from govemment to governance

across spatial scales and policy areas. It involves the relative decline of the national

state's direct management of economic, social and environmental projects in favour of
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partnerships amongst state, quasi-state and non-state actors. Here, the state is simply

one amongst equals. This does not, however, mean that the state's capacity to pursue

state projects is diminished. The national, regional or local state retains a critical role

in shaping the context within which partnerships may emerge. In addition it can

influence the formation of interorganisational partnerships and networks through, for
example, the provision of legal or financial support (Jessop, 1997b;2002a; Macleod
and Jones, 1999).

The internationalisation of policy regimes concerns the increased importance of the

global institutional and political context within which national state actors operate, the

increased significance of international policy regimes and the increased speed of
international policy transfer (Macleod and Jones, 7999, p. 580; Jessop, 1997b;

2002a). In the economic sphere, this can be seen in the worldwide embrace of
neoliberalism. In the environmental sphere, this can be seen in the increased concem

with the imperative of sustainability.

These tendencies should not be viewed as providing a universally applicable

description of changes in the capitalist state. Instead, as Jessop acknowledges, they

are ideal types that may assist with the identification of contemporary changes in the

nature of the capitalist state:

"each has contrasting implications for economic, social and [environmental]
policy. Individual mixes depend on institutional legacies, the balance of
political forces and the changing economic and political conjunctures in which
different strategies are pursued" (Jessop, 2002a, p. 461 ; see also Jones, 2001).

In addition, difflerent regions or localities within a nation-state may develop different

forms of the SWPR that are not entirely reflective of the national mode of regulation
(Peck and Tickell,1992;1995; Tickell and Peck, 1992; Macleod and Jones, 1999).

New Zealand and Neoliberalism: Searching for a New Spatial-Institutional Fix?

Economic Crisrb and Reform

New Zealand enjoyed a long period of stable economic growth following the end of
the Second World War. This long period of growth was based primarily upon the

production of agricultural products for consumption at home and export to the large

United Kingdom market. This mode of accumulation was supported by a Keynesian

welfare national state that atternpted to secure conditions suitable for continued

agricultural production and consumption (Le Heron and Pawson, 1996; McDermott,

l9e8).

In the 1970s and early 1980s the New Zealand government, like many of its Westem

counterparts, found it increasingly difficult to maintain this Keynesian economic

compromise in the face of a number of extemal pressures. Sustained economic growth

was threatened by the international crisis of Fordism, stagnating international demand

for primary produce and global oil price shocks. In addition, the United Kingdom's

entry into G protectionist European Economic Community (EEC) in 1972 brought

New Zealand's guaranteed access to its primary export market to an end. By 1984'

New Zealand was facing a serious economic crisis characterised by declining gross
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domestic product (GDP), high unanployment, high inflation, a large balance of
payments deficit and a large and unsustainable government debt (Bollard and Buckle,

1987; Cocklin and Furuseth,1994).

It was against this background that the fourth Labour govemment came to power in

1984. Following the lead set by Ronald Reagan in the United States and Margaret

Thatcher in the United Kingdom, the new government enthusiastically embraced

neoliberal ideology. It ernbarked on a programme to reconfigure the mode of
regulation in ordei to address the failings of the KWNS and create the conditions for a

new long wave of economic growth. The reforms were driven by a desire to promote

market-based competition in the belief that this would create growth and improve the

standard of living (Bollard and Buckle,1987; Boston et al., 1991)'

In the state sector the reform programme involved reducing the size of government,

restructuring the state sector, corporatising and privatising state trading operations and

introducing cofilmercial performance measures to the residual state sector. The

gorr"*tnrnt sought to improve the effectiveness and efficiency of the central state

b*"a.r"tacy by separating policy development, regulation and trading operations.

New state organisations were established to deliver policy advice or take over

regulatory functions. Trading operations were transferred to a number of new state

owned enterprises (SOEs). The new SOEs were required "to be as profitable and

efficient ar ... 
"omparable 

businesses not owned by the state and ... exhibit a sense of
social responsibility by having regard to the interests of the community in which they

operated'; (see State Owned Enterprises Act 1986, s 4). The new businesses included

Electricorp which took over the state's electricity generation operations, Landcorp

Farming which took over the state's farms, NZ Post which took over the postal

system and Coalcorp which took over the state's coal mining operations (Bollard and

Buckle, 1997; Duncan and Bollard, 1992; Le Heron and Pawson, 1996; McDermott,

rees).

In the private sector this was backed by deregulation, trade liberalisation, the lowering

of company and personal taxes, the phasing out of indirect taxes, the introduction of a

goods and services tax and the general reorientation of economic and social policies

io favour the needs of private business. A comprehensive programme was developed

to remove all forms of price controls, wage controls, import quotas, tariffs and

subsidies. The primary sector was particularly hard hit when state subsidies and price

controls were removed almost overnight (Bollard and Buckle,1987; Le Heron and

Pawson, 1996; Lewis and Moran, 1998; McDermott, 1998)'

The reform programme quickly spread into the environmental area as the government

sought to consolidate this neoliberal conception of spatial-institutional arrangements

in an attempt to fix the economic crisis. The programme, which lasted from 1984 to

1991, began with the review and reform of the central state's environmental

administration and eventually extended to encompass a review of regional and local

govemment and the nation's environmental planning regime (Buhrs and Bartlett,

lggl; Mernon, 1993). As noted in Chapter One, it resulted in a radical reworking of
the state's environmental institutions at national, regional and local levels, and a

radical recodification of the relationship between economy, society and environment'

The following section provides a brief, theoretically inspired account of the

environmental administraiion and resource management law reform process. Detailed
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historical accounts of the process can be found elsewhere (see Memon, 1993; and

Buhrs and Bartlett, 1993).

The E nvironmental Administration Reforms

The first phase of the reform process involved the restructuring of the central state's

environmental administration. This commenced soon after the govemment was

elected and was completed prior to the general election of August 1987. The reforms

resulted in the establishment of the Ministry for the Environment (MfE), the

Department of Conservation (DoC) and the Parliamentary Commissioner for the

Environment (PCE) (Cocklin, 1989; Memon, 1993; Burton and Cocklin, 1995; 1996;

Grinlinton, 1995).

In 1984, New Zealand's environmental administration was characterised by a number

of large agencies that were principally concerned with utilising natural and physical

resources. These national agencies were mainly organised along sectoral lines.

Organisations such as the Ministries of Agriculture and Fisheries, Energy, Forests and

Lands and Survey were responsible for policy, regulation and development of
particular resources. The Ministry of Works and Development served as the national

development bureau, construction organisation and planning agency (Cocklin, 1989;

Mernon, 1993; Furuseth and Cocklin, 1995).

This sectoral structure had been the target of increasing criticism prior to 1984. The

National Purty, which governed between 1975 and 1984, had become increasingly
concemed that the fragmented state environmental bureaucracy was hampering

economic growth. In response, it commissioned the Organisation for Economic Co-

operation and Development (OECD) to investigate and report on New Zealand's state

environmental administration. Given the prevailing economic crisis, the OECD
emphasised the need to integrate environmental and economic concerns in policy
making:

"In times such as this there is a need to integrate otherwise conflicting priorities

and, as much as possible, to reduce the cost of environmental protection through
preventive measures and efficient policy implementation. ... The economics of
the environment will play a more critical role in policy decisions, and the early

integration of environment with development policies, plans, and major projects

will become more urgent and complex in New Zealand as elsewhere"

(Organisation for Economic Cooperation and Development, 1981, pp. 12 and

17).

The OECD identified a need to strengthen the central state's environmental

bureaucracy in order to improve the delivery of policy advice to government. It also

identified a need to improve co-ordination within central govemment and between

levels of government in order to facilitate the integration of energy, agriculture,

forestry and mining development with environmental concerns (Cocklin, 1989;

Memon, 1993; Grinlinton, 1995). The OECD report was closely followed by a report

from New Zealand's Nature Conservation Council (NCC). The NCC identified

several significant failings in environmental administration. These included a serious

lack of co-ordination amongst agencies responsible for the environment, a

proliferation of conflicting mandates and a multiplicity of overlapping responsibilities
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(Nature Conservation Council, 1981; Cocklin, 1989; Memon, 1993; Burton and

Cocklin, 1995; 1996; Grinlinton, 1 995).

The Labour Party had recognised the need to combine environment and development
in a manner that emphasised "sustainable resource use, social justice, responsibility to
future generations, and the protection of New Zealand's natural heritage" in its
manifesto (Cocklin, 1989, p. 317). Prior to the election it did not, however, anticipate
making any radical changes in the state environmental administration to give effect to
these ideals (Memon, 1993,p.57).

Soon after assuming power the new govemment realised that the central state's
environmental bureaucracy was incapable of delivering efficient and effective
environmental policy advice to government. In order to address these problems and

secure its new spatial-institutional fix, the govemment would have to extend the
reforms into the environmental sphere. In addition, as the OECD emphasised, the

development of a new fix to the economic crisis required the state to minimise the
costs of environmental protection (Manon, 1993; Buhrs and Bartlett, 1993).

The government's environmental administration reform programme quickly gained

political support from neoliberal reformers and environmental interest groups. These

diverse groups shared the OECD's and the NCC's concerns about the effectiveness of
the state's environmental btreaucracy. They also shared a common desire to reform
the central state's environmental administration structure. Environmental groups, in
particular, had been actively lobbying the 1975-1984 National Party administration
for organisational change without any real success (Memon, 1993). Even though the

Labour government may have been primarily motivated in its desire to reform by
economic reasons, environmental groups were not about to let the political
opportunity to secure environmental gains pass them by (cf. Jenson, 1989a; 1989b;

r9e0).

The process of shaping the new environmental administration was, however,

characterised by significant political contestation and maneuvering over the particular
balance to be struck between economic efficiency and environmental considerations.

Important political battles were fought within the cabinet, between state sector

organisations and in the public arena over the principles that ought to shape the
reforms, and the institutional form and relative power of the new state environmental

administration. Neoliberals in cabinet advocated minimal govemment intervention in
the market for social and environmental reasons and questioned the need for a strong

environmental agency. Their social democrat colleagues argued for a strong

environmental administration with the power to conserve and protect the natural

environment. Treasury, ideologically aligned with the neoliberals in cabinet, lobbied
for a massive reduction in state intervention in the economy and in public spending on

environmental protection. Environmental organisations, united in a desire to

strengthen environmental protection, formed a loose coalition to lobby for the creation

of strong central state environmental and conservation agencies. The powerful
Ministrylf Works and Development favoured the status quo.' The political battles

culminated in the government's decisions to establish the Ministry for the

Environment, the Deparhnent of Conservation and the Parliamentary Commissioner

According to Memon, the Ministry's position was motivated by its desire to protect its
privileged position as the government's development agency (Memon, 1993)'
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for the Environment, and to abolish the Ministry of Works and Development
(Cocklin, 1989; Memon, 1993; Buhrs and Bartlett, 1993; Furuseth and Cocklin,
lees).

The Ministry for the Environment was intended to act as an advocate for balance in
policy making. Its functions include providing advice to government on the

environrnent and development, facilitating the resolution of conflicts over

development that affect the environment, providing information on the environment
to the public and conducting research to assist policy development (Environment Act
1987, s 3 1).

The Department of Conservation was intended to act as an advocate for conservation.

Its functions include promoting the benefits of conservation for present and future
generations, advocating the conservation ofnatural and ptrysical resources, preparing

and disseminating educational material about conservation and advising the Minister
of Conservation on matters relating to conseryation. The Department is also

responsible for managing the central state's extensive conservation estate and

fostering the use of natural and historical resources for recreation and tourism
provided that tourism and recreation do not adversely affect the conservation of the

resource (Conservation Act 1987, s 6).

The Parliamentary Commissioner for the Environment was intended to act as an

independent environmental ombudsman and auditor. The primary function of the PCE

is to review the "system of agencies and processes established by government to

manage the allocation, use and protection of natural resources" and to monitor "the
effectiveness of environmental management and planning carried out by public

authorities" (Environment Act 1986, s l6).'The PCE is independent of government

and reports directly to parliament (Environment Act 1986, s 4).

The Local Government Reforms

The second phase of the reforms involved the restructuring of the regional and local
state. The fourth Labour government embarked on this phase soon after its re-election
in August 1987. The reforms resulted in the creation of a new tier of regional
govemment and a radical consolidation of the existing tier of local government.

New Zealand's post-war economic compromise was characterised by a dominant

national state and an underdeveloped regional and local state. In the spirit of the

KWNS settlement, the cenhal state retained conftol over development planning,

social planning and environmental protection, strictly controlled regional and local
govemment and limited the ability of sub-national organisations to shape policy,
planning and service delivery. The provision for regional government was extremely

limited and most regions were left without an effective regional government

Recent investigations undertaken by the PCE include a review of New Zealand's progress in
implementing sustainable development @arliamentary Commissioner for the Environment,

2003), an investigation into the use of science in policy making (Parliamentary Commissioner
for the Environment, 2004b), and an investigation of the sustainability of intensive agriculture in

New Zealand (Parliamentary Commissioner for the Environment,2004a). For a detailed list of
reports issued by the PCE since 1997 see www.Dce.govt.nz.
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organisation.3 Local govemment was characteris.ed by a large number of relatively

,rriull, under funded and weak local authorities.a City, borough and county council

functions were limited to service delivery, including rubbish collection, water supply,

sewerage, local roads and parks, and local land use planning (Memon, 1993; Buhrs

and nartlett, 1993). These local authorities were complemented by a number of
autonomous govemment organisations established on an ad hoc basis to deal with

specific social and environmental problems. These ad hoc organisations included

harbour boards and regional water and soil conservation boards. The former were

responsible for port operations and undertook some planning related functions in the

marine environment. The latter were established in 1967 to manage inland waterways

in response to public outcry over the degradation of New Zealand's lakes, rivers and

streams (Memon, 1993).

In its 1984 election manifesto the Labour Party stated that it was committed to the

reform of local government and the devolution of power to the regions. The new

govemment's attention was, however, quickly diverted from local government reform

by a pressing need to deal with the economic crisis. Following its victory in the 1987

glneral election and with the bulk of the state sector economic reforms complete, the

!ou"*"nt placed local government reform firmly back on the political agenda.

Local govemment constituted a significant provider of goods and services and reform

was necessary to ensure that local authorities could perform their policy, service

delivery and commercial trading functions efficiently and effectively in a competitive

economic environment (Manon,1993; Buhrs and Bartlett, 1993; Grinlinton, 1995).

A wide variety of political interest groups supported the primary thrust of the reforms.

The Labour Party believed that the reforms would provide it with an opportunity to

spread its influence to the regional and local level. Treasury and the Local

Gorr"rn-ent Commission, a quasi-autonomous non-governmental organisation

(QUANGO) responsible for overseeing the structure of regional and local

govemment, supported the extension of neoliberal reforms to the regional and local

rtut.. Th.y argued that reform was necessary to ensure that regional and local

government was able to operate in an efficient and effective manner in the

markeplace. The Local Government Association, representing regional and local

govemment bodies throughout the country, gave their tacit support to the

iationalisation of local govemment structure and functions (Memon, 1993; Buhrs and

Bartlett, 1993).

The reform programme culminated in the radical changes to the form and function of
regional *a to"A government in New Zealand. The new local government legislation

defined the purpose of regional and local government for the first time in New

Zealand's history, created elected regional councils, consolidated local government

and apportioned governance functions between the regional and local state (Memon,

The local government legislation enabled local authorities to form regional authorities although

these orgaiisations had &tremely limited functions and powers. Most local authorities, fearing

the imposition of constraints on their autonomy, were unenthusiastic about the possibility of

regional government and did linle to promote the establishment of regional government. The

ex-ception-s were the Auckland and Wellington Regional Authorities that were created by special

statute and were primarily responsible for transport services and parkland (Palmer, 1984; 1993).

According to Mimon thire were "over 800 local authorities of various types in New Zealand'

each with different boundaries, functions and administrative systems" in 1984 (Memon 1993' p'

140, fn. l). Buhrs and Bartlett put the figure at 625 (Buhrs and Bartlett, 1993, p. 120).



1993; Palmer, 1993). In November 1989, 13 regional councils, 14 city councils, 60

district councils and one unitary authority (a combined regional and district council)

replaced the exisiting multiplicity of regional and local goverrlment organisations

(Memon, 1993; Buhrs and Bartlett, 1993; Furuseth and Cocklin, 1995; Burton and

Cocklin, 1995; 1996; Grinlinton, 1995).

The new regional and local government bodies were expected to recognise the

existence of different communities of interest and their identities and values, provide

scope for communities to make choices between different kinds of local public

facilities and services and ensure the effective participation of local communities in

local government. In addition, regional and local govemment was required to deliver

appropriate facilities and services on behalf of the central government, operate trading

undertakings on a competitively neutral basis and exercise their functions in an

effective and efficient manner (Local Government Act 1974, s 37K). Regional

government assumed primary responsibility for policy development, environmental

management, flood control, civil defence and land transport planning. Local

govemment assumed primary responsibilily for local land use planning and the

delivery of local infrastructure and services.S In the long term, trading operations were

to be corporatised and privatised (Memon, 1993; Palmer, 1993).

The basic structure of regional and local govemment has remained relatively stable

since 1989. The last ten years, however, have been marked by ongoing changes to the

role, functions and powers of regional and local goverrlment. Between 1999 and 2002,

the Labour-Alliance coalition govemment undertook a comprehensive review of local

government legislation. This resulted in the enactment of the Local Government Act
2002. This Act heralds a significant redefinition of the purpose of regional and local

government based on the principles of sustainable development. Section 3 of the new

Act provides that:

"The purpose of this Act is to provide for danocratic and effective local

govemment that recognises the diversity of New Zealand communities; and, to

that end, this Act:

(a) states the purpose of local governmenl and

(b) provides a framework and powers for local authorities to decide which

activities they undertake and the manner in which they will undertake

them; and

(c) promotes the accountability of local authorities to their communities; and

(d) provides for local authorities to play a broad role in promoting the social,

economic, environmental, and cultural well being of their communities,

taking a sustainable development approach" (Local Government Act

2002, s 3).

Reflecting the anticipated emphasis of the RMA, regional government boundaries were defined

on the basis of water catchments. Local govemment boundaries were set on the basis of local

communities of interest (Memon, 1993).
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Section 10 of the Act provides that:

"The purpose of local government is:

(a) to enable democratic local decision-making and action by, and on behalf

of, communities; and

O) to promote the social, economic, environmental, and cultural well being of
communities, in the present and for the future" (Local Government Act
2002, s l0).

The Resource Management Law Reform

The third phase of the reforms involved the review of New Zealand's planning

legislation. The Resource Management Law Reform (RMLR) ran in parallel with the

local government refonn process and culminated in the enactrnent of the Resource

Management Act 1991.

Prior to the enactment of the RMA, New Zealand's statutory planning regime was

characterised by a multiplicity of single resource statutes. The majority of these pieces

of legislation originated as ad hoc responses to perceived environmental problems.

Each statute had a different objective to guide management, created a different

administrative structure and established a unique statutory planning scherne. The

Town and Country Planning Act 1977 (now repealed) (TCPA) controlled the use of
land. The purpose of this Act was:

"the wise use and management of the resources and the direction and control of
the development of a region, district or area in such a way as would most

effectively and promote and safeguard the health, safety and convenience, and

economic, cultural, social and general welfare of the people and amenities of
every part of the region, district or area" (Town and Country Planning Act 1977

(repealed), s a(1)).

The TCPA required the preparation of district schemes to regulate the use of land

within disfricts. These schemes employed zoning to control land use. Permits were

required for any uses that were not authorised within the zone. The Act did not

authorise the control of land use for the purpose of maintaining the quality of water in
inland waterbodies (Palmer, 1984).

The Water and Soil Conservation Act 1967 (now repealed) (WSCA) provided for the

management of inland waterbodies. The Act aimed to:

"promote a national policy in respect of natural water and to make better

provision for the conservation, allocation, use and quality of natural water, ...
and to promote and control multiple uses of natural water, ... and to ensure that

adequate account is taken of the needs of primary and secondary industry, water

supply ..., fisheries, wildlife habitats and all recreational uses of natural water"

(Water and Soil Conservation Act 1967 (repealed), Long Title).
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The WSCA prohibited the diversion of waterways, the extraction of water and the

discharge of pollutants into water unless the activity was authorised by a water right
granted by the relevant regional water board. It did not set out any criteria to govem

the granting of an application for a water right. In the absence of this, the Court of
Appeal determined that "any proposed use of water has to be a beneficial use, and that
the loss which might flow from [the water use] has to be weighed against the benefit
which will result from its :use" (Keam v Minister of Worl<s and Development 11982] I

NZLR 319 (CA) atp.322 per Cooke J.). Where there was a conflict, there was no

presumption in favour of commercial use, or in favour of preservation and

conservation. The legislation did not authorise the managernent of land for the

pu{pose of maintaining water quality or flow (Palmer, 1984; Ward and Scarf, 1993;

Wheen, 1997; Berry and Cowper,1997; for further information about New Zealand's

water planning regime prior to the RMA see Ericksen, 1990).

New Zealand's environmental planning legislation had come under increasing attack

from pro-development and pro-environment interests during the 1970s and early

1980s. Pro-development interests complained about the inflexibility of the planning

regime, problems caused by having to deal with multiple environmental agencies and

the costs and delays involved in obtaining consent for development projects. Pro-

environment interests complained about inadequate protection of environmental

values in legislation, inappropriate decision making processes and the costs of public
participation in the environmental planning process (Memon and Gleeson, 1995;

Memon,2002).

In its 1984 election manifesto, the Labour Pany had indicated its intention to review
and consolidate the planning framework. Howevero the same economic pressures that

led the govemment to prioritise economic reform at the expense of local government

reform resulted in the promised resource management law reform being removed

from the govemment's agenda during its first term. Rather than closing the political
window on environmental planning law reform, however, the radical restructuring of
the economy again seled to refocus attention on the need to realign planning

legislation with the rapidly changing direction of the relationship between the state

and society in New Zealand (Lewis and Moran, 1998).

Immediately after being re-elected in the August 1987 general election, the Labour
government launched the RMLR. The initial aim of the law reform project was to

rationalise the statutory framework for resource management in New Zealand. The

govemment established a cabinet committee and a group of officials to conduct the

review. This Core Group of ministers and officials was instructed to review New

Zealand's existing planning, water, soil and minerals legislation, identiff appropriate

objectives for resource management and develop options for achieving these desired

objectives (Memon, 19931' Memon and Gleeson,1995; Memon, 2002).

The RMLR quickly gained support from neoliberal reformers and environmental

interest groups. These diverse groups shared a concern that the existing environmental
planning regime was inefficient and ineffective. However, there was wide

disagreement over the precise shape that the new environmental planning legislation

should take. On the one hand, neoliberal interests, supported by pro-development

interests, saw a need to develop legislation that supported the market driven allocation

of resources. State intervention in the market for environmental purposes was only
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justified if the market failed to ensure that resource users took into account (or

internalised) the costs of resource use on the natural and physical environment. On the

other hand, environmental groups were motivated by a desire to protect environmental

values and establish democratic procedures for environmental management and

planning. Of particular concern to environmental groups was the incorporation of the

principles of sustainable development into environmental legislation (Memon, 1993;

Buhrs and Bartlett, 1993; Memon and Gleeson, 1995; Memon, 2002).

The political climate in which the RMLR was contested was significantly different

from the political climate when the fourth Labour government had first taken office in
1984. The government's commitment to the neoliberal reform process was wavering

in the face of worsening economic indicators. In cabinet, the RMLR process was led

by Ministers who were genuinely sympathetic to the principles of sustainable

development. The new Ministry for the Environment was appointed lead agency for
the RMLR process and was able to use its position to push for the incorporation of
sustainability principles into the legislation. The Ministry's position received support

from environmental interest groups that lobbied for strong environmentally orientated

legislation. Treasury, howevero still retained considerable influence with some

Ministers and used its position to argue for an Act that enshrined private property

rights in resources and limited state intervention to the control of environmental

extemalities. Treasury was sceptical of the concept of sustainable development and

argued that it was inconsistent with the overriding goal of economic efficiency' The

outcome of the process was a Bill that attempted to reconcile sustainable development

and neoliberalism within a single legislative framework (Resource Management Bill,
1989; Memon, 1993; Buhrs and Bartlett, 1993; Memon and Gleeson, 1995; Burton

and Cocklin, 1995; 1996; Memon, 2002).

The fourth Labour goverrment's work on the Resource Management Bill was halted

when it was defeated by the National Party in the October 1990 general election. It
was expected that the incoming govemment, which was strongly committed to further

neoliberal reforms, would be unsympathetic to the Bill. In fulfillment of an election

promise made to business interests, the new govemment commissioned a peer review

of the proposed legislation. The review group supported the enactment of the Bill but

proposed several amendments in an effort to redress the perceived pro-green and anti-

business bias of the legislation. The most notable of these amendments was the

substitution of sustainable management for sustainable development as the guiding

purpose of the legislation. This was intended to refocus attention on the management

if ttt" adverse effects of resource use on the environment6 (Review Group on the

Resource Managonent Bill, 1991; Memon, 1993 Memon and Gleeson, 1995). The

RMA was passed in l99l and came into force on I October of that year.

The Review Group reported "apart from the constraints of government policy, the review group

considers that the concept of sustainable management is appropriate for adoption as the

principal purpose of the Bill. One disadvantage of adopting the term "sustainable development"

is thai the concept outlined tn Our Common Future embraces a very wide scope of matters

including social inequities and global redistribution of wealth. It is inappropriate for legislation

of this kind to include such goals" (Report of the Review Group on the Resource Management

Bill, 1991, p. 6). The RMA was simply one component of the government's strategy for

implementing sustainable development and integrating the concept in government policy-

making processes (Ministry for the Environment,1992).
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Features of the Resource Management Act 1991

The Resource Management Act 1991 introduced a number of important innovations

into New Zealand's environmental and planning law. It enshrined sustainable

management as the guiding principle for planning throughout New Zealand, devolved

significant powers for the management of natural and physical resources to regional

and local gou"m-"nt, established an integrated system of policy statements and

plans, pto.rid"d significant powers to regulate resource use, encouraged the use of
markef based and other non regulatory mechanisms to solve environmental policy

problems and attempted to improve opportunities for public involvement in planning

(M"*on, 1993; Memon and Gleeson, 1995; Burton and Cocklin, 1995; 1996;

Grinlinton, 1995; Memon, 2002).

The following sections discuss the concept of sustainable management, integrated

resource management and public involvement in planning under the RMA' The

discussion draws heavily on the provisions of the Act and the Courts' interpretations

of key provisions of the legislation. tn the New Zealand context, Court decisions are

particularly important as they are binding on actors working with legislation. Together

Itte RtUe and Court decisions relating to the Act make up the legal framework for the

managemant of Lake Taupo.

Sustainable Management

In 1987, the World Commission on Environment and Development thrust the concept

of sustainable development to the forefront of intemational political consciousness.

According to the Commission the concept of sustainable development, defined as

"meeting the needs of the present without compromising the ability of future

generations to meet their own needs", provided the world with a universal principle to

guide development into the 2ltt century (World Commission on Environment and

bevelopment, 1987, pp. 8, 40 and 43). The Rio Declaration on Environment and

Development (United Nations Conference on Environment and Development, T992a)

confirmed the importance of sustainable development as an international benchmark.

The Rio Declaration was complernented by Agenda 2l (United Nations Conference

on Environment and Development,lgg}b) which provided a detailed blueprint for the

operationalising the concept at global, national, regional and local levels'

The RMA adopts the principles underpinning sustainability by enshrining the concept

of sustainable management as the benchmark for environmental management in New

Zealand. Williams (1997) states that incorporating sustainability into planning law is

perhaps the most important achievement of the Resource Management Act 1991.

Section 5 is the lodestar of the Act. (Lee v Auckland City Counctl [1995] NZRMA
241; Independent News Auckland Limited v Manukau City Council, Environment

Court, A10312003 ,24 June 2003, Judge Whiting). Section 5(l) states that the purpose

of the Act is "to promote the sustainable management of natural and physical

resources" (Resource Management Act 1991, s 5(l)). Section 5(2) defines sustainable

management as:
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"managing the use, development, and protection of natural and physical

resources in a way or at a rate, which enables people and communities to
provide for their social, economic, and cultural well being and for their health

and safety while:

(a) sustaining the potential of natural and physical resources (excluding
minerals) to meet the reasonably foreseeable needs of future generations;

and

O) safeguarding the life supporting capacity of air, water, soil, and

ecosysterns; and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the

environment" (Resource Management Act 1991, s 5(2)'

Section 5 is supported by sections 6,7 and 8. These sections require policy makers to

recognise and provide for certain matters of national importance, have particular
regard to a number of other defined matters and take into account the principles of the

Treaty of Waitangi. Section 6(a), in particular, requires policy makers to "recognise

and provide for the preservation of the natural character of ... wetlands, and lakes and

rivers and their margins, ... from inappropriate subdivision, use and development"
(Resource Management Act 1991, s 6(a)). The text of sections 6,7 and 8 is set out in

tull in Appendix 1.

The concept of sustainable management, much like the concept of sustainable

development, is highly contested. Fisher set the frame for the legal debate over the

meaning of sustainable management when he pointed out that the definition of
sustainable management could be read in two ways' (Fisher, l99l). On the one hand,

t Mor" specifically Fisher argued that the definition of sustaiaable manag€ment was made up of
two functions separated by the word "while". The anthropocentric management function
required resources to be managed in a way or at a rate that enabled people and communities to

provide for their health, safety and wellbeing. The slightly more ecocentric ecological function

required the protection of the life supporting capacities of ecosystems, the preservation of the

reasonably foreseeable needs of future generations and the avoidance, remediation or mitigation

of the adverse effects of activities on the environment. If "while" was viewed as a sub-

ordinating conjunction in the sense of "provided that", lhe ecological function would take

priority over the management function. An activity could only be considered sustainable if it
met the criteria in section 5(2Xa) to 5(2Xc) of the Act. If "while" was viewed as a co-ordinating

conjunction in the sense of "at the same time asn', the management function and the ecological

function would be of equal importance. The economic, social and cultural benefits of an activity
would have to be balanced against the matters set out in section 5(2Xa) to 5(2Xc) of the Act.

Harris zummarises the argument as follows:

"Parliament has written and integrated the bulk of the country's environmental law

around the express purpose of promoting the sustainable management of natural and

physical resources... but the definition.... is complex and vague. Not only are the

criteria vague, but the developmental and environmental parts of the definition are linked

by the ambiguous word while. It is not clear whether Parliament intended while to be

construed as a co-ordinating conjunction or a subordinating conjunction. The Courts

therefore have been left to decide whether in order to fulfil the Act's object of sustainable

m,rnagement, developmental, and environmental interests should be balanced or whether

the satisfaction of what are environmental bottom lines in s 5(2Xa) and (b) is a pre-

requisite to any development being permitted. Section 5 plays a pivotal role in the Act,

noi only as an aid to interpretation, but more importantly as a dominating criteria in rule
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sustainable management could be viewed as establishing an environmental bottom

line. A particular activity could be considered sustainable only if it safeguarded the

life supporting capacity of ecosystems, provided for the reasonably foreseeable needs

of future generations and avoided, remedied or mitigated any adverse effects on the

environment. On the other hand, sustainable management could be read as requiring a

balancing of environmental, economic and social considerations. A particular activity
might be considered sustainable if its economic or social benefits outweighed the

costs to the environment, on ecosystems and for future generations.

Fisher's argument initiated a vigorous debate over the appropriate construction of the

section. Wheen, for example, took the view that long-term environmental

considerations should be given priority over short-term economic considerations

(Wheen, 1997). There are "some kinds of environmental degradation [that] are

intolerable, no matter how much current human benefit is to be derived from a

proposed [activity]" (Wheen, 1995, p. 182). Haffis favoured an approach that left
room for balancing environmental costs against social and economic benefits (Harris,

1993). Absolute bottom lines were inappropriate because "situations will inevitably
arise where a rational assessment of competing interests will overwhelmingly support

a compromise of the so-called environmental bottom lines" (Harris, 1993, p. 68).

Upton argued that section 5(2) of the RMA established a non-negotiable bottom line
(Upton, 1995a; 1995b). Once that bottom line was met it was up to people and

communities to decide how, through the market, to provide for their own well being.

The Act "makes no judgments about the well being of people or communities - it
does not provide guidance on that matter, nor does it invite administrators or judges to

pronounce on it" (Upton, 1995a, p. 40). Furthermore, this bottom line was only
concerned with addressing the effects of activities on the natural and physical

environment. Grundy accepted Upton's contention that section 5(2) established an

environmental bottom line but argued that a holistic interpretation of sections 5(2Xa)

to (c) was desirable (Grundy, 1994; 1995a; 1995b; 1995c; 1997;2000). According to

Grundy, consideration of social, economic and environmental factors must be an

"intimate part of any serious attempt to operationalise the concept of sustainable

management" (Grundy, 2000, p. 7l). Finally, Williams dismissed the concept of
sustainable management altogether:

"The Act is front-end loaded with a set of unquantifiable values at multiple,

indiscriminate poles. ... tlt] is once a source of bottomless justification and

conflict. The whole system acts to generate disputes - and the uncertainty

attending disputation - instead of promoting dispute resolution by ordered,

predictable laws and processes" (Williams, 2000. p.693; cf. Maclean,1992).

Notwithstanding its critical role in the interpretation of the Act, the Environment

Court has shown a marked reluctance to consider the concept of sustainable

management. In the majority of cases the Court has simply found that a proposed

activity either promotes or does not promote the sustainable management of natural

and physical resources. There are comparatively few cases where the Court has

making and decision making under the Act" (Harris, 1995, p. 269 cf . Kerkin, 1993 who

offers a third potential interpretation of the relationship betrveen the management and

ecological functions).
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explicitly considered the definition of sustainable management, let alone attempted to

resolve the conflict over its meaning (Skelton and Memon,2002; cf. Smith, 1997\.

In the few early cases where the Environment Court gave some consideration to the

concqrt, it tended to lean towards the environmental bottom line approach' In New

Zealaid Rail Limited v Marlborough District Council (1993) 2 NZRMA 449 New

Zealand Rail Limited appealed to the Planning Tribunal (as the Environment Court

was known until 1996) against the Marlborough District Council's decision to grant

Port Marlborough resource consent for the construction of a new deepwater port at

Shakespeare Bay, near Picton in the Marlborough Sounds, northem South Island' In

considering section 5(2) of the Act the Planning Tribunal stated:

"The term sustainable management has a wide meaning and includes

development to provide for a community's economic well being if adverse

effects are to be avoided, remedied, or mitigated. Natural and physical resources

also have to be sustained in order to meet the reasonably foreseeable needs of
future generations" (New Zealand Rail Limited v Marlborough District Council

(1993) 2 NZRMA 449 atP. a7Q'

However, in something of a paradox, the Tribunal dismissed the appeal on the basis,

inter alia, that the economic benefits from the proposed port outweighed the adverse

effects of the proposed port on the natural character of the coastal environment.

New Zealand Rail appealed the Planning Tribunal's decision to the High Court on the

grounds, inter alia, that the Planning Tribunal was incorrect in its approach to Part II
of tA" Act. In upholding the Planning Tribunal's approach and dismissing the appeal

Justice Grieg said:

"This part of the Act [Part II] expresses in ordinary words of wide meaning the

overali purpose and principles of the Act. It is not, I think, a part of the Act

which should be subject to strict rules and principles of statutory construction

which aim to extract a precise and unique meaning from the words used. There

is a deliberate openness about the language, its meaning and its connotations

which I think is intended to allow the application of policy in a general and

broad way. lndeed it is for that purpose that the Planning Tribunal, with special

expertise and skills, is established and appointed to oversee and to promote the

objectives and policies and the principles under the Act ..." (New Zealand Rail

Limited v Marlborough District council u994) NZRMA 70 (HC) at p. 86 per

Grieg J.).

In the snme year the Tribunal delivered two other decisions that adopted the

environmental bottom line approach to sustainable management. The first case,

Foxley Engineering Limited v Wellington City Council, Planning Tribunal, W12194,

12 lr4arch 1991, Judge Kenderdine, involved an appeal against the Wellington City

Council's decision to grant consent to Mobil Oil New Zealand Limited for the

construction of a servici station and car park in central Wellington. In considering

section 5 of the Act, the Tribunal stated:

..The provisions of section 5(2)(a)(b)(c) [sic] may be considered cumulative

safeguards which exist in order to ensure that the land resource is managed in

45



such a way, or at such a rate which enables people of the community to provide

for the various aspects of their social well being and for their health and safety.

They are safeguards that must be met before the Act's purpose is fulfilled. The

promotion of sustainable management has to be determined in the context of
these qualifications which may be accorded the same legal weight" (Foxley

Engineering Limited v l(ellington City Council, Planning Tribunal, W12/94,12
March 1991, Judge Kenderdine).

The Tribunal upheld the appeal on the grounds, inter alia, that the adverse effects of
the proposed service station on amenity values, pedestrian access and traffic could not

be avoided, remedied or mitigated.

The second case, Campbell v Southland District Council, Planning Tribunal,

W1l4lg4, 14 December 1994, Judge Kenderdine, involved an appeal against the

Southland District Council's decision to grant resource consent for the construction of
an international airport at Castlerock, near Lumsden in Southland. The Tribunal

approved the approach taken by the Tribunal in Foxley Engineering Limited stating:

"section 5 is not about achieving a balance between benefits occurring from an

activity and its adverse effects. As Mr Nugent deposed and Mr Jackson

submitted, the definition in s 5(2) requires adverse effects to be avoided,

remedied or mitigated irrespective of the benefits that may accrue and those are

opinions we share" (Campbetl v Southland District Council, Planning Tribunal,

Wll4/94,14 December 1994, Judge Kenderdine).

The Tribunal upheld the appeal and cancelled the resource consent. According to the

Tribunal, noise from airport operations would have a major adverse impact on the

surrounding locality. This could not be avoided or mitigated through the imposition of
conditions on the consent.

ln recent cases, however, the Environment Court appears to have developed a new

approach to the interpretation of sustainable management. According to Skelton and

Mernon, this approach was inspired by a.t improved understanding of Justice Grieg's

observations in New Zealand Rail Limited v Marlborough District Council ll994l
NZRMA 70 (HC) (Skelton and Memon,2002).It requires decision-makers to make

an overall broad judgment of whether or not a proposed activity promotes the

sustainable management of natural and physical resources.

The leading case is North Shore City Council v Auckland Regional Council (Okura)

IlggT) NZRMA 59. This case involved multiple references (now appeals) over the

Auckland Regional Council's decision to place the Long Bay and Okura catchments

outside Auckland's urban limits in the Proposed Auckland Regional Policy Statement.

The Long Bay and Okura catchments are adjacent to a regional park, a marine reserve

and an ecologically important estuarine system, and together make up one of the few

ranaining pockets of undeveloped land close to central Auckland. The Council's

decision to exclude the land from the Auckland metropolitan area effectively

prevented the future subdivision and residential development of this valuable area.

In its consideration of section 5 of the Act the Environment Court specifically rejected

an approach based on a biophysical bottom line. According to the Court such an
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approach would not allow room for the application of policy in a general and broad

way in accordance with the approach in New Zealand Rail Limited v Marlborough
District Council[1994] NZRMA 70 (HC):

'oA way of managing natural and physical resources which fails to sustain, to

safeguard, and to avoid, mitigate or remedy the matters in paragraphs (a), (b)

and (c) fof section 5(2)] thereby also restricts the extent to which that way of
managing the resources enables a community to provide for its well being.

Where (as in this case) there are a number of issues to be considered in deciding
whether a proposal would promote the sustainable management of natural and

physical resources as defined, it is our understanding that the duty entrusted to

those making decisions under the Act cannot be performed by simply deciding
that on a single issue one or more of the goals in paragraphs (a), (b) and (c) is
not attained.

We have considered ... the method to be used in applying section 5 to a case

where on some issues a proposal is found to promote one or more of the aspects

of sustainable managernent, and on others is found not to attain, or to fully
attain, one or more of the aspects described in paragraphs (a), (b) and (c). To

conclude that the latter necessarily overrides the former, with no judgment of
scale or proportion, would be to subject section 5(2) to the strict rules and

proposal [sic] of statutory construction which are not applicable to the broad

description of the statutory purpose. To do so would not allow room for the

exercise of the kind of judgment by decision-makers (including this Court)
alluded to in the NZ Rail case" (North Shore City Council v Auckland Regional
Council (Okura) U99TINZRMA 59 at p. 93).

Instead, the Court took the view that the:

"application of section 5 . .. involves consideration of both main elements of
section 5. ... The method of applying section 5 involves a broad overall
judgment of whether a proposal would promote the sustainable management of
natural and physical resources. That recognizes that the Act has a single

purpose. Such a judgment allows for comparison of conflicting considerations

in the scale or degree of them, and their relative significance or proportion in the

final outcome" (North Shore City Council v Auckland Regional Council
(Olara) lr997l NZRMA 59 atp.94).

The Court upheld the references in part. It amended the urban limit to encompass the

Long Bay catchment and exclude the Okura catchment from the Auckland

metropolitan area. The exclusion of the Okura catchment was necessary to protect the

unique natural values of the catchment and preserve the options of future generations.

These considerations outweiglred the economic and social benefits to be gained from
urbanisation. The inclusion of the Long Bay catchment would, however, allow

Auckland to provide for its economic and social well being through continued

urbanisation. According to the Court, the Long Bay catchment was not a significant
natural area. The adverse efFects of urbanisation on the catchment and marine reserve

did not outweigh the economic and social benefits to be gained from subdivision and

development. This approach to section 5 was endorsed by the High Court on appeal
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(Green & McCahill Properties Limited v Auckland Regional Council11997) NZRMA
sr9 (HC).6

At first sigbt it is difficult to distinguish befween the Court's overall broad judgment

approach and the balancing approach. It seems that both approaches require the

weighing of potentially conflicting economico social and environmental

considerations (cf. Skelton and Memon,2002, p. 8; Upton et aL.,2002; Fuller,2003).
On closer reflection, however, it becomes apparent that the approaches may differ in
the way in which this weighing is carried out.

On the one hand, the balancing approach seems to require that a trade-off be made

between economic and social benefits and environmental costs. An activity may be

regarded as sustainable if its economic and social benefits outweigh its environmental

costs regardless of the magnitude of those costs. Alternatively, an activity may be

regarded as unsustainable if its environmental costs outweigh its economic benefits.'
Consequently, the balancing approach is likely to promote a "win-lose" approach to

sustainable management.

On the other hand, the broad overall judgment approach appears to require the

consideration of economic, social and environmental concerns, an assessment of the

relative importance of these concerns and the crafting of a solution that addresses as

many of these concerns as possible. It may be that Skelton and Memon had this in
mind when they commented that the Act is "a conflict resolution statute in the vein of
the preceding planning statutes" that places the onus on decision-makers'to take into

account in an holistic integrated fashion diverse values different groups place on the

environmenf' (Skelton and Memon, 2002, p. 9; see also Memon, 2002 and Fuller,

2003 in support; cf. Upton et al., 2002). Consequently the broad overall judgment

approach may encourage "win-win" solutions that are economically, socially and

environmentally sustainable.

ln this sense the Court's approach resembles the World Commission on Environment
and Development's conception of sustainable development more closely than the

neoliberal ideal of an environmental baseline that forces resource users to internalise

the costs of resource use on the natural and physical environment. The significance of
this shift on practice remains to be seen.

Integrated Management

The call for integrated resource management (IRM) can be traced back to the United

Nations Declaration on the Human Environment of 1972 (United Nations, 1972). This

Declaration advocated a co-ordinated approach to development planning that ensured

For other applications of the overall broad judgment approach to section 5 see Trio Holdings

Limited v Mirlborough Distict Council [997] NZRMA 97 (which was decided before the

Okura case) and Aquamarine Limited v Southland District Council, Environment Court,

Cl26lg7,15 December 1997, Judge Skelton. Interestingly Judge Skelton is a co-authorof the

paper hailing the broad overall judgment approach as a new third way of taking economic,

social and environmental considerations into account in decision making (Skelton and Memon,

2002\.
In terms of Fisher's argument an activity would be regarded as sustainable if the management

function outrveighed the ecological function and unsustainable if the ecological function

ounveighed the management function.
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that economic, social and environmental considerations were taken into account in the

planning process. The World Commission on Environment and Development echoed

tfrir call in Our Common Future (World Commission on Environment and

Development, 1987). The fuo Declaration on Environment and Development (United

NationJ Conference on Environment and Development, 1992a) recognised the

concept as a central principle for planning and Agenda 2l (United Nations

Conference on Environment and Development, 1992b) included broad guidelines for

achieving IRM in specific circumstances.

The concept of integrated resource management has not been precisely defined

(Grinlinton,1992; Klein, 2001; Anker, 2002).It is perhaps best described as:

"The sharing and co-ordination of the values and inputs of a broad range of
agencies, publics and other interests when conceiving, designing and

implernenting policies, programs or projects" (Mitchell, 1986, p' l3)'

At a conceptual level, IRM can be thought of as encompassing normative, strategic

and operatironal aspects. The normative level of integrated resource managanent is

concerned with the principles underlying resource management. It involves the

explication of values and the setting of goals and priorities for decision making. The

concept of sustainable development provides an example of a possible guiding

principle for integrated resource management. The strategic level of IRM involves the

development of objectives for resource management and the design of policies to

achieve those objectives. This includes the provision of management structures,

legislation and a planning framework that is capable of achieving integrated

management. The operational level of IRM is concerned with the implementation of
normitive goals and strategic objectives, policies and plans. This level includes the

allocation of specific responsibilities for resource management, the implementation of
detailed environmental plans and enforcement (Mitchell, 1986; 1990a; Grinlinton,

lgg2). The conceptual boundary between the three levels is not necessarily clear and

in practice there may be overlaps between the normative, strategic and operational

aspects of IRM (Grinlinton,1992).

At a functional level, IRM can be conceived of as encompassing multi-media

integration, cross-agency integration and instrumental integration (Randerson, 1997;

Arrk.r, 2002). Multi-media integration involves the holistic management of natural

and physical resources. It recognises the complex interrelationships within and

between ecosystems. It recognises that activities may have impacts on multiple media

and at some distance from their location. The concept of integrated catchment

management (ICM) has long been accepted in the scientific and planning literature as

the idial model for management of inland waterbodies. This model recognises that

that quality and quantity of water in inland waterbodies is intimately connected with

land use in the surrounding catchment. Consequently, the management of waterbodies

is as much a matter of managing land as managing water (Mitchell, 1990a; 1990b).

Cross-agency integration involves the co-ordination of the activities of environmental

agencies and sectoral agencies. It recognises the differential impact of the state on

"nrrirorr-".rta1 
outcomeJ and seeks to ensure consistency in goal setting and policy

across the state. There is a need for co-ordination both across state agencies located at

the same scale and between state agencies located at different scalss (Randerson,
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1997 Anker, 2002). This may encompass instrumental integration which requires

consistency between policy and planning instruments produced by sectoral and

environmental agencies (Anker, 2002).

Integrated Management and the kMA

The RMA achieves integration through a statutory scheme that establishes sustainable

management as the guiding principle for the management of natural and physical

resources and brings the management of multiple resources under a single statutory

umbrella. In addition, the RMA allocates responsibility for management amongst

cenhal, regional and local state organisations and provides a comprehensive hierarchy

of policy statements and plans to guide decision-making (Grinlinton, 1992; Klein,

2001).

Functional Integration

The Act achieves cross-media integration by bringing the management of land, water,

air and the coastal environment under a single statutory umbrella. The RMA repealed

the Town and Country Planning Act 1977, the Water and Soil Conservation Act 1967,

the Clean Air Act 1972 and the Noise Control Act 1982 and replaced them with a

standardised framework for management of resourceslo lMemon, 1993; Buhrs and

Bartlett, 1993; Palmer, 1993; Grinlinton, 1997; Randerson,1997). In addition, the

RMA assigns responsibility for management of these resources amongst the central

government, regional councils and district councils. The central government is

iesponsible for monitoring the implementation of the Act, issuing national policy

statements and managing the coast in conjunction with regional councils (Resource

Management Act, 1991, ss 24 and 28; Randerson, 1997)' Regional councils are

responsible for establishing, implementing and reviewing objectives and policies for

the integrated management of regional resources, managing land for the purpose of
maintaining and enhancing the quantity and quality of water in rivers and lakes,

conholling discharges onto land or into air or water and managing inland waterbodies

(Resource Managanent Act 1991, s 30; Randerson, 1997). District councils are

responsible for establishing, implementing and reviewing objectives and policies for
tha integrated management of district resources, controlling the effects of the use,

development or protection of land, controlling the subdivision of land and controlling

noise (Resource Managernent Act 1991, s 3l; Randerson, 1997). The Act does not,

however, completely achieve functional integration. There is some duplication in the

allocation of functions amongst central, regional and local govsfflment with both

regional and local government, for example, retaining some responsibility for the

tnatrug"*"nt of land and natural hazards (Resource Management Act 1991, ss 30 and

31; Randerson, 1997). Sections 30 and 31 of the RMA, which prescribe the functions

of regional and local government respectively, are set out in full in Appendix 2'

Normative, Strategic and Operational Integration

The Resource Management Act 1991 attempts to achieve normative, strategic and

operational integration through the use of two key mechanisms. First, it establishes a

sit ofrestrictions on the use ofnatural and physical resources. Second, it establishes a

The managernent of fisheries is, however, expressly excluded from the Act (Resource

Management Act 1991, s 30(2)).
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hierarchy of policy statements, plans, rules and resource consents for resource

management. All of these instruments are linked back to the promotion of the

sustainable management of natural and physical resources (Ericksen et al',2003;
Anker, 2002). National policy statements and the New Zealand Coastal Policy

Statement (NZCPS) form the apex of the hierarchy and are followed by regional

policy statements, regional plans and district plans. National and regional policy

statements set policy direction for natural and physical resource management'

Regional and district plans operationalise these policies and contain the rules

(regulations) that control the use of land, watero the coastal environment and air. The

High Court summarised the scheme of the Act in Fallcner v Gisborne District Council

tl995l 3 NZLR 622;11995l NZRMA 462 (HC) in the following terms:

"Part [I of the Act sets out its governing pu{pose and principles which infuse its

decision-making and policy-formulating procedures. Of these, the purpose

(being the promotion of sustainable management as defined in section 5) is
paramount. At each operational level policy statements, plans, and rules

promulgated under the Act are linked back to the core provisions of Part II.
Moreover Part II must be considered in determining any resource consent

application.

This represents a relatively new form of statutory organisation; the Act is
structured around a fundamental purpose and various principles which function

as substantive guidance to decision makers at a localised level. The Act itself is
perhaps not so much a code as such (in that it merely sets certain standards and

delegates much to the local authorities); it does, however, represent an

integrated and holistic regime of environmental management

The Act prescribes a comprehensive, interrelated system of rules, plans, policy
statements and procedures, all guided by the touchstone of sustainable

management of resources. The whole thrust of the regime is the regulation and

conhol of the use of land, sea and air." (Fallmer v Gisborne District Council

ll995l 3 NZLR 622 atp.632; [1995] NZRMA 462 (HC) atp.477 per Barker

J.).

The Act provides that instruments lower in the hierarchy must not be inconsistent

with thosi at higher levelsrt lResource Management Act, 1991, ss 62(2),67(2) and

7 5(2); Williams, 1997).

Notwithstanding the clear hierarchical structure of planning instruments the Court of Appeal has

taken the view that "it is unhelpful to view the relationship between the various instruments

under the Act as a hierarchy or to view regional councils and superior and territorial authorities

as inferioC' (Randerson, 1997, p. I l4). According to the Court the correct view is that "the Act

provides for a variety of instruments and ... the means by which inconsistency between them

may be resolved" (Randerson, 7997, p. 114 Canterbury Regional Council v Banlrs Peninsula

District Council tl995l 3 NZLR 1S9; n9951 NZRMA 452 (CA)). The govemment is intending

to amend the Act so that planning instruments lower in the hierarchy must give effect to
planning instruments higher in the hierarchy (Office of the Associate Minister for the

gayiysnment , 2004).

ll
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Restrictions on the Use of Land and Vf/atert2

The Act begins by establishing a series of restrictions on the use of natural and
physical resources. These duties and restrictions are central to the operation of the Act
as they establish permissible and impermissible uses of land, water, air and the coastal

environment. Of importance in the context of water management are sections 9, 14

and 15. The full text of these sections is set out in Appendix 3.

Section 9 conhols the use of land. The general rule is that any land use is permitted
unless it conhavenes a rule in a district plan, regional plan, proposed district plan or
proposed regional plan. Section 9(3) provides that o'no person may use any land in a
manner that contravenes a rule in a regional plan or proposed regional plan unless that
activity is allowed by a resource consent granted by the regional council responsible
for the plan" (Resource Management Act 1991, s 9(3)). Section 14 controls the use of
water. The general presumption is that "no person may take, use, dam or divert water
unless expressly allowed by a rule in a regional plan and a proposed regional plan or a
resource consent" (Resource Management Act, 1991, s 14(1)). Section 15 confrols
the discharge of contaminants onto land or into water. This section provides that "no
person may discharge any contaminant into water or any contaminant onto land in
circumstances which may result in that contaminant entering water unless the

discharge is authorised by a rule in a regional plan or a proposed regional plan or by a
resource consent" (Resource Management Act, 1991, s 15(1)). In addition "no person

may discharge any contaminant into the air or into or onto land from any place in a
manner that contravenes a rule in a regional plan or a proposed regional plan"
(Resource Management Act 1991, s 15(2)). ln McKnight v New Zealand Biogas
Industries Limited u9941 2 NZLR 664; ll994l NZRMA 258 (CA) the Court of
Appeal held that the word discharge is to be understood a "engaging in an activity
which results in the emission or discharge of a contaminant." Section 2 of the Act
defines contaminant as:

"Any substance (including gases liquids, solids and micro-organisms) or energy
(excluding noise) or heat that either by itself or in combination with the same,

similar or other substances, energy or heat:

(a) when discharged into water, changes or is likely to change the physical,

chemical or biological condition of water; or

(b) when discharged onto or into land or into air changes or is likely to
change the physical, chemical or biological condition of the land or air
onto or into which it is discharged" (Resource Management Act 1991, s

2).

ln other words, sections 9 and 15 of the Act enable regional councils to control non-
point source pollution of inland waterbodies.

Regional councils may make rules controlling the use of the coastal environment,

discharges into air and water and the use of land for the purposes of maintaining water

tz See Scott, 1993, Ward and Scarf, 1993, Berry and Cowper, 1997, Memon, 2000; Peart, 2001;

Pyle et q1.,2001 and Anker, 2003 for more detail on the management of fresh water under the

RMA.
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quality.t3 District councils may make rules controlling the effects of the use of land,

subdivisions and noise.la Unless an activity is authorised by Part III of the Act or a

rule in a plan, a resource consent is required. The Act provides various criminal

penalties for carrying out an activity in breach of Part III (Campbell,1997).

Planning Instruments

National Policy Statements

The purpose of national policy statements is to "state policies on matters of national

significance that are relevant to achieving the purpose of the Act" (Resource

Managernent Act 1991, s a5(l)). The Review Group on the Resource Management

Bill considered that:

"national policy statements have the potential to be used for a variety of
purposes. They can speak in general terms, such as policies for the irradiation of
food or prevention of erosion, or they could be relatively prescriptive in terms -
possibly setting national standards for particular matters or even giving
directions for particular projects" (Review Group on the Resource Management

Bill, 1991, p. 35).

Tho central government is responsible for preparing national policy statements. In
determining whether to prepare a national policy statement the Minister for the

Environment may have regard to a wide variety of factors including New Zealand's

international obligations and interests, the impact of new technologies and processes

on the environment, the impact of activities on places of national importance and the

use of economic instruments to achieve the purpose of the Act (Resource

Management Act 1991, s 45(2)). National policy statements are voluntary. No

national policy statements are in force at the time of writing.

National policy statements may be supported by national environmental standards.

These standards are intended to set national benchmarks for the development and

protection of natural and physical resources. They may include standards relating to

water quality and the discharge of contaminants (Resource Management Act 1991, s

43). Fourteen national environmental standards conceming air quality were

promulgated in September 2004 (Ministry for the Environment, 2005).

New Zealand Coastal Policy Statement

The New Zealand Coastal Policy Statement sits alongside national policy statements

at the apex of the hierarchy of planning instruments. The purpose of the NZCPS is to

"state policies in order to achieve the purpose of the Act in relation to the coastal

environment of New Zealand" (Resource Management Act 199I, s 56). The NZCPS

may include policies relating to the preservation of the natural character of the coastal

environment, the protection of characteristics of the coastal environment that are of
special significance to Maori and the implementation of New Zealand's international

obligations in regard to the coastal environment (Resource Management Act 1991, s

Regioual councils may also make rules for any of the other purposes set out in s 30 of the Act.

District councils may also make rules for any of the other purposes set out in s 3 1 of the Act.
l3

l4
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58). The NZCPS is mandatory (Resource Management Act 1991, s 57(l); Department

of Conservation, 1994).

Regional Po licy Statements

The purpose of regional policy statements is "to achieve the purpose of the Act by
providing an overview of the resource management issues of the region and policies

and methods to achieve integrated management of the natural and physical resources

of the whole region" (Resource Management Act 1991, s 59). Regional policy
statements must set out the significant resource management issues for the region and

the objectives, policies and methods designed to address those issues (Resource

Management Act 1991, s 62). They may not, however, include rules (regulations) that

control activities (Auckland Regional Council v North Shore City Council ll995l
NZLR 18; [1995] NZRMA 424 (CA)). Regional councils must produce a regional

policy statement (Resource Management Act 1991, s 60)'

Regional Plans

The purpose of regional plans is 'oto assist a regional council to carry out any of its
functions in order to achieve the purpose of the Act" (Resource Management Act
1991, s 63(l)). Regional plans must set out the issues to be addressed in the plan and

the objectives, policies and methods designed to address those issues (Resource

Management Act 1991, s 67). Regional plans may include rules that control activities
within the region (Resource Managernent Act 1991, s 68). Regional councils must

produce a regional coastal plan to guide the management of the coastal marine

environment. Regional councils may also produce regional plans to guide the

management of other resources for which they have responsibility (Resource

Managernent Act 1991, ss 63(l) and 63(2)). These plans may address, inter alia,the
management of inland waterbodies, the discharge of contaminants, air quality and the

management of land for the purposes of soil conservation, water quality and flow
(Resource Management Act 1991, s 30).

Regional councils must consider preparing a regional plan rf, inter alia, there is a

significant conflict between the use, development and protection of natural and

physical resources or there is any significant need or demand for the protection of
nafural and physical resources or any place of regional importance. Regional councils

must also consider preparing a regional plan if Maori express significant concerns

about their cultural heritage or to control the use of land or water that may adversely

affect water levels, soil conservation or water quality (Resource Management Act

1991, s 65(3)). Most regional councils have produced or are in the process of
producing regional plans dealing with water quality, air quality and soil conservation.

District Plans

The purpose of district plans is to "assist territorial authorities to carry out their

functions in order to achieve the purpose of the Act" (Resource Management Act
Lggl, s 72). A district plan must set out the significant resource management issues

of the district and include the objectives, policies and methods to be used to address

those issues (Resource Management Act 1991, s 75). District plans may contain rules

that control activities within the district (Resource Management Act, 7991, s 76)'
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District councils must produce district plans to control the effects of land use, the

subdivision of land and noise (Resource Managernent Act 1991 ,73 and75).

Other P lanning Instruments

In addition to policy and planning documents the RMA makes provision for water
conseruation orders. The purpose of water conservation orders is to recognise and

sustain:

"outstanding amenity or intrinsic values which are afforded by waters in their
natural state or, where waters are no longer in their natural state, the amenity or
intrinsic values of those waters which in themselves warrant protection because

they are considered outstanding" (Resource Management Act 1991, s. 199(l)).

A water conservation order may provide for the "preservation ... of any waterbody
that is considered to be outstanding" or for the "protection of particular characteristics

[of] a waterbody ... which are considered to be outstanding" (Resource Management
Act 1991, s 199(2)). Relevant characteristics include outstanding habitats, fisheries,
wild, scenic or natural characteristics, scientific or ecological values and recreational,
historical, spiritual or cultural values (Resource Management Act 1991, s 199(2)0)).

The water conservation order provisions take priority over section 5 of the Act. A
water conservation order can be made whether or not it promotes the sustainable
management of natural and physical resources. A water conservation order sets out
controls on the use of water and discharges into water. These override regional
council powers in relation to management of the waterbody. The Minister for the

Environment makes the final decision on whether or not to make a water conservation
order.

Policy Statement and Plan Preparation Procedures

The resourc€ management law reform was driven, in part, by a desire on the part of
the government to improve the accessibility of the planning process to the community
(Memon, 1993). This intention is manifested in statutory procedures that allow the
public to make submissions on proposed plans, attend council hearings on proposed
plans and appeal council decisions on proposed plans to the Environment Court
(Palmer, 1994). Various commentators have, however criticised the RMA's reliance

on formal legal procedures as inhibiting rather than promoting real community
involvement in planning (see, for example, Gunder and Mouat,2002).

The First Schedule to the RMA sets out detailed procedures for the prepar-ation and

amendment of regional policy statanents, regional plans and district plans.'' The first
step in this process involves the preparation of a proposed plan or proposed variation
to an existing plan. The Act does not include detailed guidelines for the preparation of
a proposed plan or variation. The only obligation imposed is a very general

requirernent to consult the central government and relevant iwi. This gives councils

considerable discretion in the preparation of a plan or variation to a plan. According

There are some minor variations to the procedure for the preparation of regional policy

statements, regional plans and district plans but these are not material for the purposes of this

dissertation.

l5
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to Ericksen et al., this has resulted in considerable variation in plan preparation
procedures with different councils employing a variety of methods in the preparation

of proposed plans. These include preparing issues and options papers, holding public
meetings, facilitating focus groups, convening stakeholder meetings and preparing

draft plans (Ericksen et a|.,2003).

Once a council has prepared a proposed plan or variation to a plan it is required to
publicly notif,/ the proposed plan or proposed variation. This is achieved by
publishing a notice in a local newspaper, supplying copies of the proposed plan or
variation to the central government and local Maori and depositing copies of the
proposed plan or variation in local libraries (Resource Management Act, 1991, First
Schedule, Part I, cl 5).

The Act allows anyone to make a formal written submission on a proposed plan or a
proposed variation (Resource Management Act 1991, First Schedule, Part I, cl 6). A
submission may be lodged in support of or in opposition to any provision in the
proposed plan or variation. A submission must state the provisions which it ooncerns,

whether the submitter supports or opposes the provisions, the reasons why the
submitter supports or opposes the provisions, any changes that the submitter would
like to see made to the proposed plan or variation and whether or not the submitter
would like to present the submission at a hearing (Resource Management Act 1991,

First Schedule, Part I, cl 5(3)).

The council must hold a public hearing into the proposed plan or proposed variation
once submissions have closed and give anyone who has asked an opgortunity to be

heard (Resource Management Act 1991, First Schedule, Part I, cl SB).'o The council's
hearings panel may amend the proposed plan or variation to take into account points

raised in the submissions. The hearings panel may not, however, make changes to the
proposed plan or variation that have not been sough by submitters. Nor may the
hearings panel introduce completely new material into the plan in order to fill a

perceived gap in the proposed plan or varjation. Such changes must be made by way
of plan change or variation (Palmer, 1993; Randerson,1997).

Anyone who has made a submission may appeal any aspect of council's decision on a
proposed plan or variation to the Environment Court if he or she dealt with the matter

in his orher submission (Resource Management Act 1991, First Schedule, Part [, cl

l4). The Court rehears the matter and may confirm, amend or cancel the council's
decision (Resource Management Act, 1991, First Schedule, Part I, cls 15 and 16). A
parfy to an Environment Court appeal may appeal the Environment Court's decision
to the High Court on the basis that the Environment Court has made a mistake in its
interpretation of the law. The Environment Court's findings of fact areo however, final
and the High Court will not entertain an appeal against any finding of fact (Resource

Managernent Act, s 299; see Williams, 1997).

Once all appeals have been disposed of and all necessary amendments made to the
proposed plan or variation, the council may approve the plan or variation and publicly
notifu its approval. The plan or variation becomes operative on the date of public
notification (Resource Management Act 1991, First Schedule, Part 1, cl 20).

A Council may dispense with a hearing if no one wants to present his or her submission to the

hearing (Resource Management Act 1991, First Schedule, Part I, cl 8C).
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Finally, for the sake of completeness, it should be noted that the RMA allows any

member of the public to initiate a plan change or variation. The procedure for

considering a private plan change is slightly different but these differences are not

relevant for the purposes of this dissertation and will not be explored further here (see

Resource Management Act 1991, First Schedulen Part II).

Conclusion

New Zealand's environmental administration and resource management law reforms

led to a radical change in New Zealand's juridical-political institutional arrangements

for environmental management. The reform programme was part of a wider political

prograrnme to reregulate the economy but at the same time it opened up space for

political negotiation over the place of sustainability in New Zealand's environmental

nrtot.. The resulting regulatory compromise ernbodied in the RMA reflects many of
the hal|narks of neoliberalism identified by commentators such as Jessop but also

represents a positive attempt to entrench an environmental paradigm that incorporates

thl principles underpinning sustainability. This was achieved by translating the

principles underpinning sustainability into a set of jwidical-political institutions and

processes to govern political contests over the use, development and protection of
nafural and physical resources. The concept of sustainable management, in particular,

involves an attempt to redefine the relationship between economy, society and the

environment in a way that supports resource-based economic growth, protects the

biophysical resource base and marginalises the importance of social considerations.

The issue is how has this attanpt to build a new environmental paradigm affected the

development of concrete environmental futures. Are the ideas encapsulated in the

RMA's concept of sustainable management influencing the construction, negotiation

and resolution of environmental issues? Or has the reform process opened up space

for the (re)cenhalisation of the principles of sustainable development in political

thought, discourse and action? The next four chapters attempt to address this issue

through an examination of the Protecting Lake Taupo initiative.
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4

TAUPO

Introduction

Lake Taupo, New Zealand's largest lake, is located in the central North Island. The

Lake is a renowned for its clear waters, superb scenery and excellent trout fishing.

The Taupo area is a popular destination for international tourists and New Zealanders

alike. In July 1999, Environment Waikato GUD identified that the Lake's water

clarity was declining due to an increase in nitrogen entering the Lake. In response, the

Council decided to launch the Protecting Lake Taupo initiative in an effort to arrest

the decline.

Protecting Lake Taupo is an ideal subject for an investigation into the impact that
juridical-political institutions that incorporate the principles of sustainability have on

environmental govemance and policy outcomes. The initiative is interesting because

of the international importance of Lake Taupo, the variety of regulatory agencies that

are responsible for managing the Lake and surrounding catchment, the importance of
the Lake to Maori, the variety of stakeholders that may be affected by policy action

and the complex nature of the issues that must be resolved if the problem is to be

successfully addressed.

In particular, Protecting Lake Taupo provides an excellent opportunity to examine the

multifaceted processes involved in the construction, negotiation and resolution of a

complex environmental governance issue under the RMA. An integral part of the

initiative is the use of the RMA to control the leaching of nitrogen into the Lake. The
eflort to address the nitrogen problem has received considerable publicity in the

media and is familiar to many members of the public (see, for example, Brown,

2003a; 2003d; 2003e; Collins, 2003). Central govemment and political interest groups

are keenly awaiting the outcome of the project. Indeed, one interviewee argued that

the RMA's future could depend on the outcome of Protecting Lake Taupo: "the
outcome of Protecting Lake Taupo is keenly awaited. ... If the RMA doesn't succeed

here then it won't succeed anywhere" (Interviewee, 2003).

In addition, the Protecting Lake Taupo initrative atternpts to tackle the difficulties
associated with the management of non-point source discharges. Non-point source

pollution poses the greatest threat to the health of inland waterbodies in the Western

world and the management of these discharges is increasingly receiving priority
attention (United Nations Conference on Environment and Development, 1992). The

World Commission on Environment and Development argued that water quality is
one of the most pressing issues facing societies and 'lhe prevention and reduction of
... water pollution will remain a critical task for resource conseryation" (World

Commission on Environment and Development, 1987, p.59). Chapter 18 of Agenda

2l is dedicated to protecting the quality of water resources through the application of
integrated water management techniques (United Nations Conference on Environment

and Development, 1992b). Furthermore, Lake Taupo's sensitivity to plant nutrients is
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shared by a number of waterbodies including Lake Tahoe, California and the Rotorua

lakes, North Island. In both of these locations, attempts are being made to address

major water quality issues caused by the leaching of nutrients from the surrounding
catchments (Edgar, 1999 Brown, 2003b; 2003c,2003d, 20039; 2003h; 2003i). The
pollution of groundwater by nitrates is also a pressing concem (Anker, 2003). Insights

obtained from an investigation into the management of Lake Taupo may assist with
the management of lakes and groundwater resources in New Zealand and throughout
the world.

This chapter aims to set the scene for the investigation of Protecting Lake Taupo. It is
in four parts. The first part provides background information about the Lake and the

surrounding catchment. The second part discusses the governance of Taupo, RMA
planning documents and other current planning initiatives in the area. The third part

outlines the basic principles of water clarity science and provides baseline data about
the Lake, its clarity and nitrogen levels. The fourth part cornpletes the discussion by
outlining the case study research methodology.

It should be noted that Protecting Lake Taupo has been the impetus for a marked

increase in scientific research effort. This has translated into considerable advances in
understanding the Lake. Wherever possible this chapter presents the most recently
available data about the Lake in preference to the data available when Protecting Lake

Taupo was launched in 1999. Having said that, the research has generally served to

refine, rather than contradict, the knowledge existing in 1999. As a result current data

paints a similar, but not identical, picture to that in 1999.

The Taupo Area

Lake Taapo

Lake Taupo is located in the central North Island (see Figure 4.1). The Lake is 46km
long and 33km ytde, has a shoreline of l93km, a surface area of 613km' and a
volume of 59kmi. The Lake's deepest point is 186.64m, its average depth is llOm
and the average residence time of water is I I years. In summer, the water temperature

averages 18.0"C although temperatures of up to 25"C have been recorded in the

shallows. In winter, the temperature falls as low as 10.6'C (Destination Lake Taupo,
2004; Statistics New Zealand, 2004). Lake Taupo is low in plant nutrients
(oligohophic) and is one of the clearest Lakes in New Zealand, if not the world
(Livingston et al., 1986; Davies-Colley et al., 1993; Davies-Colley et a1.,2002)'
Table 4.1 compares typical water quality levels for oligotrophic lakes, Environment
Waikato's internal water quality standards for Lake Taupo and the average results for
the Lake for the period 1999-2003.

The Lake was created by the massive Oruanui eruption some 26,500 years ago. The

eruption ejected about 800kmi of ash and pumice "blanketing a huge area of ocean

floor to the east of New Zealand with a layer that varied in thickness from lcm to

20cm. ... Even the Chatham Islands,800km to the east, received a llcm coating"
(Institute of Geological and Nuclear Sciences, 2004i). The size and violence of the

eruption caused several hundred square kilometres around the volcanic vent to
collapse and form the Lake Taupo Basin. The collapsed vent partially filled with
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water to form much of what is the present day Lake Taupo (lnstitute of Geological
and Nuclear Sciences, 2004).

A second violent eruption in l8lAD considerably enlarged the Lake. This eruption
took place from a vent or vents near the Horomqtangi Reef, now submerged on the
eastem side of the Lake, and ejected about 100km'of material (Institute of Geological
and Nuclear Sciences, 2004; see Figwe 4.1). At its peak about 30km'of pumice, ash

and rock fragments were ejected in a few minutes. The eruption was the most violent
in the world in the past 5,000 years and was observed as t-ar away as China (Institute
of Geological and Nuclear Sciences, 2004).

The Lake is the most frequently active and productive rhyolite volcano in the world
having erupted 27 times since the Oruanui eruption. According to the Institute of
Geological and Nuclear Sciences, the Lake will certainly erupt again although it is
impossible to predict the time or the size of the eruption. It could produce a small lava
dome or devastate the entire central North Island (Institute of Geological and Nuclear
Sciences,2004).

Table 4.1: Lake Taupo Water Quality Indicatorsd

Source: Environment Waikato (2004e;2004f), Vant (2005).

Notes:
l. The typical levels are typical levels for oligotrophic lakes.

2. The water quality standards are Environment Waikato's internal standards for Lake Taupo.

Environment Waikato developed these srandards after considering long term monitoring records

and taking expert advice (Environment Waikato, 2004e).
3. The actual results represent the averages of all measurements taken for the period 1999 to 2003.

4. For more information on the way in which data in the table were derived see Environment
Waikato (2004e; 2004f).

Taapo Catchment

The Lake Taupo catchment extends from Taupo township in the north to Ruapehu in
the south, and from the Kaimanawa Mountains in the east to the Hauhungaroa Range

in the west (see Figure 4.1). The catchment encompasses the north-eastern portion of
the Tongariro National Park, and the north-eastem slopes and summits of the volcanic
peaks of Tongariro (1,967m), Ngauruhoe (2,287m) and Ruapehu (2,797m). It also

includes the Kaimanawa Forest Park to the south-east, the Rotoaira forest and parts of
the Rangipo desert to the south and the Pureora forest to the north-west. More than 30

rivers and streams, including the Tongariro River, flow into Lake Taupo. The only
outlet is the Waikato River, New Zealand's longest river, which exits the Lake at

Taupo township and travels 425krfi to reach the sea at Port Waikato, only 50km south

of Auckland, New Zealand's largest metropolitan area. The total area of the Lake

Taupo catchment is approximately 350,250 hectares. The total land area of the
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Water Quality Indicator Significance Typical
Levelsl

Water Oualitv Standards' Taupo
ActualsExcellent Average Poor

Chlorophvll a (ms/m') Claritv <2 < 0.7 0.7-t.4 > 1.4 1.2

Secchi depth (m) Claritv >10 >15 l2-15 <12 l5
Total phosphorus (mg/m') Plant Growth <10 None None None 5.6

Total nitrosen (me/m') Plant Growth <200 <'70 70-t40 > 140 70

Oxygeg depletion
(me/m'/d)

Aquatic Life
Support

Depends
on Lake

<5 5- l5 >15 8.0



catchment is approximately 286,180 hectares (McDermott Fairgray, 2000;
McDermoff Fairgray and Environment Waikato 2001 using data from Environment
Waikato's GIS database).

Originally, the Taupo catchment was characterised by extansive tracts of indigenous
forest and tussock grassland. Both early Maori and European settlers bumed off
substantial areas of indigenous forest and grassland. The bulk of land clearance for
plantation forestry and pasture grassland, however, occurred after 1950. Today
pastureland, plantation forestry and indigenous forest cover dominates the landscape
(Leathwick et al. 1995; Petch et a1.,2001; Stewart et a1.,2002; Williams and Walton,
2003). See Figure 4.2 for a comparison of land cover in 1840 and 1996.

In2002, indigenous forest and shrub covered 123,388 hectares or 43.1% of the land in
the catchment. Tussock grassland and bare ground, primarily within the volcanic
Tongariro National Park, accounted for 31,078 hectares (10.9%). Planted production
forest covered 65,819 hectares (23.0%), sheep, beef and mixed farming pasture
51,967 hectares (18.2%) and dairy pasture 2,319 hectares (0.08%)' (Environment
Waikato, 20A4k; see Figure 4.2).

Seltlement

Maori have inhabited the Taupo catchment for 600 to 700 years. The local iwi, Ngati
Tuwharetoa, had established a significant presence along the eastern shores and at the
southern end of the Lake by the mid 1700s. Major Tuwharetoa pas were located on
the southem and eastern shores of the Lake at Pukawa (north of Waihi Bay),
Waitahanui (on Rotongaio Bay) and Motutere (on Motutere Bay) (see Figure 4.1).
There were few settlements on the northern shores of the Lake or in the Western Bays
(Grace, 1959; Drake, 1983; Cooper, 1989; Greenfield,1996; Williams and Walton,
2003).

The first European settlers began to establish themselves in the catchment in 1840.
However, it was not until 1869 that Taupo township was founded on the shores of
Tapuaeharuru Bay, some 285km from Auckland (see Figure 4.1). Present day Taupo
is the largest population centre in the catchment and the Taupo District. It serves as

the tourist gateway for Lake Taupo and the Tongariro National Park and is a popular
retirement town. It is also the seat of the Taupo District Council (Destination Lake
Taupon 2004).

Turangi township is located adjacent to the Tongariro River near the southern most
reaches of the Lake (see Figure 4.1). It was established by the national government in
the 1960s to house workers constructing the nearby Tokaanu Power Development
project. It is now a service town for Tuwharetoa. The head offices of the Tuwharetoa
Maori Trust Board and various Tuwharetoa forestry and farming trusts are located in
the town cenfre. It is also a popular base for visitors skiing nearby Mount Ruapehu
and trout fishing the Tongariro River (Drake, 1983; Cooper, 1989; Greenfield,1996;
Destination Lake Taup o, 2004).

Figure 4.2 was derived from data held in Environment Waikato's GIS database in 1996. EW
updated its database lri.2002 following a Landsat satellite survey. This update resulted in a slight
downward revision of the area of planted forest, pasture and shrub in the catchment.
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In 2001, the population of the catchment had reached 27,600 with an annual growth
rate of approximately 3.0o/o. Twenty thousand three hundred and ten lived in Taupo

and 3,411 lived in Turangi. Together these two settlements accounted for 23,75I or
86.1% of the population of the catchment (Destination Lake Taupo, 2004).

Agric u ltural D eve lop me nt

Development of the catchment for agriculture did not begin in earnest until the 1950s

because of low soil fertility and problems associated with land tenure (Petch et al.,
2001). In the 1960s and 1970s the central government and private developers

converted large areas of land in the northern and western parts of the catchment into
farmland. Government agencies were responsible for the majority of the conversions.

Particularly active were the Department of Maori Affairs and the Department of
Lands and Survey. The Departrnent of Maori Affairs adrninistered all of the

Tuwharetoa land holdings in the catchment and actively promoted the conversion of
tribal land holdings (Interviewee, 2004). The Department of Lands and Survey

developed large government-owned blocks of land into farms for settlement under the

government's Civilian Settlement Programme. By 1973, about 47,000 hectares in the

catchment had been converted to pasture.

The Department of Lands and Survey continued to convert government land until
1985 when the fourth Labour goveffrment halted the Civilian Settlement Programme.
Between 1973 afi 1986, a further 17,500 hectares of land were converted into pasture
(Petch et a\.,2001; see also Ward, 1956; Greenfield,1996).

In 1999, there were four dairy farms encompassing 1,400 hectares in the catchment.

These farms supported a total herd of 2,810 cows. The average stocking rate was 2.01

cows per hectare (Davidson, 1999). In 2000, a fifth property was converted from dry
stock farming to dairying. Two of the farms are located on Kawakawa Road to the

north of the Lake, one on the Napier-Taupo Highway (State Highway 5) to the east of
Taupo, one on Karangahape Road in the Western Bays and one on State Highway 4l
near the intersection with Westem Bay Road (see Figure 4.1).

ln 1997, the Ministry of Agriculture (MAF) noted a rapid increase in dairying
conversions in the north of the Taupo District, just outside the catchment. This
increase in intensification was stimulated by relatively high prices for diary products,

relatively low prices for meat and wool, low land prices and the construction of a new

dairy factory at Lichfield approximately l00km north of Taupo, According to the

Ministry, some 23,600 hectares of existing pastureland in the Lake Taupo catchment

were suitable for conversion to dairying. There was, however, a need to improve
management techniques in order to ensure that dairying was viable on some of this
land. If dairy prices remained at or above their 1997 levels and land prices remained
low it was likely that there would be a similar intensification in the Taupo catchment
(Ministry of Agriculture Policy et al.,1997).

In a second study undertaken on behalf of the New Zealand Dairy Group, Davidson

identified that 8,615 hectares of existing pastureland in the catchment had immediate

potential for conversion to dairying (Davidson, 1999). On the eastern side of the Lake

the total potential area available for dairying was 2,530 hectares. This land could

support 5,200 cows at an average stocking rate of 2.05 cows per hectare. On the
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northern side of the Lake the potential area available for dairying was 1,830 hectares.

This could support 4,035 cows at an average stocking rate of 2.20 cows per hectare. In
the Western Bays, which is the most suitable area for dairying, total potential was

4,255 hectares supporting 10,550 cows at an average rate of 2.48 cows per hectare

(Davidson, 1999).

Tuwharetoa collectively owns 47o/o of the pastoral land in the Lake Taupo catchment2
(Environment Waikato, 2004k). Private landowners own 34Yo and the central
govemment, through Landcorp Fanning Limited and the Department of Corrections

Corrlands prison farm operation, owns the remaining l9o/o (Interviewee, 2003).

Taupo District Economy

The Taupo District economy generated a gross domestic product (GDP) of $755.3

million in 1998. This amounts to 8.6% of total GDP for the Waikato region and 0.8%

of total GDP for New Zealand. In the same year, total employment was 11,494

fulltime equivalent jobs (FTEs) or 8.3% of employment in the Waikato region. The
annual GDP growth rate in the District in 1998 was 1.8% while employment grew by
1.9%. This is considerably lower than the regional GDP growth rate of 4.4o/o and the

regional ernployment growth rate of 3.5% (McDermott Fairgray, 2000; McDermott
Fairgray and Environment Waikato, 2001). Table 4.2 contains a breakdown of Taupo

District's GDP and FTE by sector for 1998.

Table 4.2: Taupo District GDP and Employment by Sector 1998

Source: McDermott Fairgray (2000); McDermott Fairgray and Environment Waikato (2001).

The Taupo District economy is primarily driven by forestry and tourism. Forestry is

the largest single industry in the District in terms of output. In 1998, forestry

contributed $88,441,000 to the economy (11.7% of the District's GDP). The closely

Tuwharetoa also collectively own 55Yo of the production forestry in the catchment
(Environment Waikato, 2004c).

Sector GDP
($000)

7o ofTotal Employment
(FTE)

7o ofTotal

Forestrv and lossine 88.441 t1.7 735 6.4

Wholesale and retail trade 82.759 I1.0 1.725 15.0

Home ownership 60.068 8.0 0 0

Accommodation and hospitaliW 56.840 7.5 l,510 13. r

Household consumption 56,806 7.5 U 0

Electricitv seneration 55.s03 190 t.7

Wood processins and products 33.048 4.4 687 6.0

Construction 31.249 4.1 889 7.7

Central qovernment serylces 25,t40 J.J 341 3.0

Real estate 23.339 3,1 t25 l.l
Health and community services 22,631 3.0 484 4.2

Education 22.063 2,9 't46 6.5

Business services t9.997 2.6 468 4.1

Finance 19,040 2.5 129 l'I
Sheep. beef and mixed livestock 16,684 2.2 538 4.7

Dairvins 14,135 t.9 312 2.7

Other t27.556 16.9 2.615 22.8

TOTAL 755.299 r00.0 11.494 100.0
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associated wood and wood products industry contributed $33,048,000 (4.4%) to GDP.
Forestry was, however, only the fourth largest employer, accounting for 735 FTEs
(6.4% of the District's total FTEs) while wood and wood products accounted for 687
FTEs (4.4%).

The largest single sector in terms of employment was wholesale and retail trade. It
accounted for 1,725 FTEs (15.0%). It also made the second largest contribution to
Taupo District's GDP of $82,759,000 (11.0%).3 The accommodation and hospitality
sector conhibuted $56,840,000 to local GDP (7.5%) and was responsible for 1,510
FTEs (13.1%) (McDermott Fairgray, 2000; McDermott Fairgray and Environment
Waikato,2001).

In 1999, 840,000 New Zealanders and 200,000 intemational tourists visited the
District. Domestic visitors stayed an average length of 2.5 nights for a total of 2.1

million tourist nights. lnternational visitors stayed an average length of 2.3 nights for
a total of 466,000 tourist nights (McDermott Fairgray, 2000; McDermott Fairgray and
Environment Waikato, 2001). McDermott Fairgray (2000; McDermott Fairgray and
Environment Waikato, 2001) estimated that international tourists spent $56.1 million
and domestic tourists spent $205.2 million in the District during the year.a

Pastoral farming makes a relatively small contribution to the local economy in
comparison with forestry and tourism. In 1998, sheep, beef and mixed farming
contributed just $16,684,000 million to local GDP (2.2%) and accounted for 317

FTEs (4.7%). Dairying contributed $14,135,000 (19%) and accounted for 312 FTE
jobs (2.7%) (McDermott Fairgray, 2000; McDermott Fairgray and Environment
Waikato, 2001). In 1998, agriculture contributed 5.3o/o of national GDP while in 2000
it accounted for 32.4% of New Zealand's total export earnings. Of this, dairying
accounted for 13.9Yo, meat contributed 9.7%o and wool contributed 8.8%t (Statistics
New Zealand,2004).

There is no readily available economic information for the Lake Taupo catchment.

However, land cover information shows that in 2000 the catchment accounted for
approximately 46.7% of the District's total planted forest, approximately 55.8o/o of the
District's sheep, beef and mixed livestock farmland and approximately 11J% of the

District's dairy farms in land area. Although land area is an imperfect proxy for
economic output and employment, it can be inferred from this information that
forestry in the catchment is an important contributor to local GDP and that dairying is

not significant in terms of its contribution to total output (McDermott Fairgray, 2000;
McDermott Fairgray and Environment Waikato, 2001).

The performance of this sector is strongly influenced by the performance of primary sector

industries (McDermott Fairgray, 2000; McDermott Fairgray and Environment Waikato, 2001).

There is no readily available information on the contribution of tourism to local GDP and

employment. McDermott Fairgray (2000; McDermott Fairgray and Environment Waikato,
2001) attempted to use this data to estimate the impact of visitors spending on local GDP and

FTE. The final calculations revealed the visitors contributed some $89,918 to the GDP of the

catchment as opposed to the Taupo District as a whole, and generated l,l 17 FTEs in the

catchment (McDermott Fairgray,2000; McDerrnott Fairgray and Environment Waikato, 2001).

The way in which McDermott Fairgray arrived at these figures is, however, difficult to
understand.
There areno figures available for 1998 and 1999.
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Governing the Taupo Area

Lake Taupo and its catchment lie wholly within the Taupo District and the Waikato
Region. Environment Waikato (Waikato Regional Council) administers the Waikato
Region and Taupo District Council administers the Taupo District.6

Environment Waikato and the Waikato Region

The Waikato Region encompasses approximately 25,000km2. In 2001, the resident
population was 326,721 and was growing at a rate of approximately 2.2o/o per year.

This makes it the fourth largest region in New Zealand both in terms of area and
population (Environment Waikato, 2004a). As at 30 June 2004, the Council
comprised 14 elected representatives supported by a professional staff of 267. Its head
office is in Hamilton. Branch offices are located in Taupo, and outside the Lake
Taupo catchment at Paeroa and Whitianga (Environment Waikato, 2004a).

In the financial year ended 30 June 20007, Environment Waikato's revenue amounted
to $38,212,000. General rates accounted for $12,348,000 (32.3% of total revenue),
special rates for $7,551,000 (19.7%), govemment grants for $6,845,000 (17.9%) and

investments for $2,197,000 (5.7%) (Environment Waikato, 2000a). In contrast
forecasted revenue for the financial year ended 30 June 2005 was $61,426,000.
General rates accounted for 514,797,000 (4.2% of total forecasted revenue), a new
uniform general charge levied on each property in the region accounted for
$5,093,000 (8.3%), government grants for $2,742,000 (4.4%) and investment income
for $5,560,000 (9.1%). Targeted rates, including new targeted rates for natural
heritage, Protecting Lake Taupo and for the management of the Coromandel
Peninsula, were predicted to yield 517,439,000 (28.4% of total revenue) for the
financial year (Environment Waikato, 2004b). Table 4.3 sets out Environment
Waikato's revenue, expenditure and operating surplus for the years ended 30 June
1999 to 30 June 2004 and projected results for 2005.

kMA Planning Instruments

The Waikato Regional Policy Statement (Environment Waikato, 1996) sets the policy
direction for resource management throughout the Waikato Region. This document
was prepared by Environment Waikato as required by the RMA and came into force
in 1996. The Policy Statement recognises that water quality is a significant resource
management issue and that the cumulative effects of point source and non-point
source pollutants has the potential to reduce water quality in the Region:

"It is now recognised that the cumulative adverse effects of non-point source
sources, such as agricultural runoff, can outweigh the waste loadings and
associated environmental effects of large discharges. The effects of these non-
point source discharges are particularly notable in intensively farmed
catchments, where waterways have elevated levels of nutrients, faecal bacteria
and sediment. lndeed, non-point sources are now considered to be the dominant

See Chapter Three for a discussion of the roles and responsibilities of regional and district
councils.
Protecting Lake Taupo was launched in the financial year ended 30 June 2000.
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cause of reduction in water quality in the Region. They are, however, much
more difficult to identit/ and remedy than point sources, A good understanding
of land-water interactions, combined with integrated catchment-wide approach,
is essential for the management of non-point sources" (Environment Waikato,
1996,p.64).

Table 4.3: Environment Waikato Revenue and Expenditure 1999-2005

Source: Environment Waikato (1999a,2000a, 2001a, 2002a,2003a,2004a;2004b).

Notes:
1. General rates are rates charged on the capital value ofeach property in the region. General rates

are used to fund activities that have a significant public benefit and are not suitable for a direct
charge.

2. Targeted rates are collected to fund particular activities. They must be used for the purposes for
which they are collected.
The Taupo Rate is a targeted rate collected to finance Protecting Lake Taupo.

Uniform annual general charges (UAGC) are fxed rates charged on each property in the region.
They are used to fund activities that are accessible to every ratepayer in the region, do not
directly affect the economic value of property or protect people rather than properfy. Regional
Councils could not levy a UAGC prior to the enactment of the Local Government (Rating) Act
2002 (Environment Waikato, 2004b).

5. Environment Waikato separated consent charges from direct charges for the first time in the

projected financial statements for 2005.
6. In the projected financial statements for 2005 operating expenditure includes revaluations and

depreciation.

The Waikato Regional Policy Statement is supplemented by the Proposed Waikato
Regional Plan (Environment Waikato, 2004i). The Environment Court is in the

process of hearing various appeals relating to the Proposed Plan. The Plan will not

become operative until the Court has dealt with all the appeals. The provisions of the

Proposed Plan are, however, relevant when it comes to determining whether a

particular activity requires resource consent. They must also be considered when

determining whether or not resource consent ought to be granted for an activity

4.

Year ended 30 June ($000)

1999 2000 200r 2002 2003 2004 2005
Forecast

REVENUE
General rates' I 1.639 12.348 1 3.1 88 14.550 r 6.983 18,934 r4.979
Targeted rates' 7,207 7.55 r 7,945 8,257 r 1.661 13.423 1 6.1 59

Lake Taupo rate' 1.280

UAGC' 5.093

Government grants 7.870 6.845 7.283 9.522 I 1.845 9.213 2."142

Consent charges' t-024
Direct charges" 4.345 3.861 4.262 4,344 5.320 5.585 12,019

Investment income 3.230 2.197 3.495 3.554 3,286 3.360 5.560

hveshent revaluation 3,988 4.390 o 0 0 2.722

Other income 7t7 I,020 1.310 2.093 t,453 I,680 2.606

TOTALREVENTIE 38,996 38.212 37,483 42,320 50.548 s4.917 61,462
EXPENDITI.JRE
Operatine expenditure" 39.727 35.479 35.686 40.715 44.943 50.219 59,388

Revaluations 2,098 6,683 1.035 0

Depreciation 4.457 4.518 4.269 3.966 4,2t0 4,389
Notional interest credit I .l l8) (e93) (934) (8e0) (e07) (967)

OPERATING
SI.]RPLUS (DEFICIT) (4,070) (7e2) (3,711) (8.r54) r.267 1,276 2,074
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(Resource Management Act 1991, Part III and ss 104 and 105; see generally
Williams, 1997).

The Policy Statement requires the Council to improve water quality throughout the
Region (Environment Waikato, 1996, Section 3.4.5, Objective, p. 69), protect the
"significant characteristics of the quality of outstanding water bodies" (Environment
Waikato, 1996, Section 3.4.5, Policy One, p. 70) and identi$r and maintain valued
characteristics of other waterbodies "by avoiding, remedying and mitigating adverse
effects of activities on water quality" (Environment Waikato, 1996, Section 3.4,6,
Policy Two, p. 71). These are to be achieved by including appropriate provisions in
regional and district plans, liaising with district councils, tangata whenua and other
interested agencies, developing environmental education programmes and monitoring
water quality (Environment Waikato, 1996).

The Proposed Plan recognises that land use practices can have significant impacts on
waterbodies and aims to reduce the adverse effects of non-point source discharges by
minimising the leaching and run-off of contaminants including fertilisers, faecal

matter, agrichemical residue and sediments into waterbodies (Environment Waikato,
2004i, Section 3.9.3, Policies). The Proposed Plan attempts to achieve these aims
primarily through the use of non-regulatory methods. According to Environment
Waikato, this is because regulations controlling non-point source pollution may have
severe economic effects :

"the scope for regulating non-point source discharges is limited due to the

complex and hidden nature of the contaminants. Compliance is difficult to
monitor or enforce and severe economic impacts would result from wholesale
regulation of land use" (Environment Waikato, 2004i, Section 3.9.3, Policies).

These non-regulatory methods include encouraging the use of good practice in
fertiliser application, environmental education, working with district councils to
promote a co-ordinated approach to the management of land and water and

considering the use of financial incentives for projects that minimise the impact of
discharges on waterbodies. They also include undertaking research into the effects of
fertiliser and nutrients on waterbodies and farming techniques that minimise leaching
(Environment Waikato, 2004i, Section 3.9.4, Methods). However, the Proposed Plan
also warns land users that Environment Waikato is prepared to regulate if they do not
voluntarily adopt initiatives to reduce the effects of non-point source pollution on

waterways:

"... more stringent measures may be justified in the future to protect particularly
sensitive receiving environments, such as Lake Taupo" (Environment Waikato,
2004i, Section 3.9.3, Policies).

"... if the current extent of adverse effects attributable to fertiliser reaching
ground and surface water is not reduced significantly at the time of plan review
or by 2005, whichever is the sooner, then rules to control fertiliser use, or
nitrogen leaching, on land adjacent to water bodies identified ... as being
particularly sensitive to land use effects, will be implemented as part of the plan
review or by way of a plan change" (Environment Waikato,2004i, Section

3.9.4.9, lmplementation Methods, Non-Point Source Discharges).
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Consistent with this approach, the Proposed Plan authorises the application of
fertiliser onto land if it is applied in accordance with the New Zealand Fertiliser
Manufacturers Research Association Code of Practice for Fertiliser Use 1998 and is
not applied directly onto or into any waterbody. In addition land users must prepare a
nutrisnt budget model for any application of nitrogen based fertiliser that exceeds
60kg per hectare per year from I January 2005 (Environment Waikato, 2004i,
Permitted Activity Rule 3.9.4.11). If a proposed application of fertiliser does not
comply with these standards, a resource consent authorising the application will be
required. These provisions are complemented by policies and rules controlling the
discharge of other contaminants onto land (Environment Waikato 2004i, Part 5).

The full text of selected provisions from the Regional Policy Statement and Proposed
Regional Plan dealing with the management of water quality in inland waterbodies are

set out in Appendices 4 and 5. A copy of the complete Regional Policy Statement is
included on the CD-ROM that accompanies this dissertation (see Anker, 2003 for
further discussion of these provisions).

Taupo District Council and the Taupo District

The Taupo District has a total area of 6,970km2. In 2001, the residentpopulation of
the District was 31,521. As at 30 June 2003, the Council was made up of an elected

Mayor and 12 elected councilors supported by a professional staff of 261. The
Council's head office is located in Taupo. Branch offices can be found at Turangi and

outside the Taupo catchment at Mangakino (Taupo District Council, 2003).

In the financial year ended 30 June 2000, total operating revenue amounted to

$31,412 million. General rates accounted for $11,531,000 (36.7% of total revenue),
targeted rates $8,598,000 (27.4%) and operating revenue $5,917,000 (18.8%).

Operating revenue included revenue from community facilities, environmental
managernent, roading, water and wastewater operations (Taupo District Council,
2000). In contrast forecasted revenue for the year ended 30 June 2005 totalled
$41,561,000. General rates accounted for $10,869,000 (26.2% of forecasted
revenue), targeted rates including the special Protecting Lake Taupo rate $9,476,000
(22.8Vo), UAGCs $7,546,000 (18.1%) and operating revenue $8,779,000 (21.1%)
(Taupo District Council, 2004c). Table 4.4 provides details of Taupo District
Council's revenue, expenditure and operating surplus for the financial years ended 3l
June 1999 to 30 June 2004 and forecasted results for 2005.

RMA Planning Instruments

The provisions of the Transitional District Plan and the Proposed District Plan govern
subdivision and land development within the Taupo District (Taupo District Council,
2004d). The Environment Court is in the process of hearing various appeals relating
to the Proposed Plan. It will not come into force until the Court has dealt with all the
appeals. The provisions of the Proposed Plan are, however, relevant when it comes to
deterrnining whether a particular activity requires resource consent and must be taken

into account when considering an application for consent (Resource Management Act
1991, Part III and ss 104 and 105; Williams, 1997).
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The Proposed District Plan contains a broad set of policies and rules that attempt to
control the adverse effects of subdivision and land development on the environment.
The Proposed Plan aims to maintain a sufficient level of community infrastructure and
provide for the effrcient subdivision of land in the District. In particular, it adopts a

policy of allowing subdivision where it does not conflict with the character or
amenities of an area and where any adverse effects on the environment are avoided,
remedied or mitigated (Taupo District Council, 2004d).

In October 2004, the Council released a Proposed Variation to the Proposed Plan to
address perceived deficiencies with the subdivision and development provisions in the
Proposed Plan (Taupo District Council, 2004e;2004f). The Proposed Variation aims,
inter alia, to "protect the water quality of Taupo District's lakes, waterways and

aquifers from the adverse effects of land use activities and development" (Taupo
District Council, 2004f, Section 3e.5).

Table 4.4: Taupo District Council Revenue and Expenditure 1999-2005

Source: Taupo District Council ( I 999, 2000, 2007, 2002, 2003 ; 2004a; 2004c).

Notes:
l. The Taupo Rate is a targeted rate collected to finance Protecting Lake Taupo.

Governance Initiatives for Taupo

The Taupo catchment is also the subject of a number of proactive planning initiatives.
These include the Lake Taupo Accord, 2020 Taupo-nui-a-Tia, Vibrant and

Sustainable Taupo (VAST), the Lake Taupo Economic Development Strategy and the

Lake Taupo Catchment Control Scheme (now part of Project Watershed).

The Lake Taupo Accord is a voluntary commitment by Environment Waikato, Taupo
District Council, the Department of Conservation, the Department of Internal Affairs,
and the Lakes and Waterways Action Group (LWAG), a community group concemed
with the protection of the Lake, to support various:

Year ended 30 June ($000)

1999 2000 2001 2002 2003 2004 2005
Forecast

General rates 10.856 1 1.531 12,252 13.061 t 5.848 t7.252 10,869

Tareeted rates 6.309 8.598 8.570 9,r59 8,491 8,523 8.826

Lake Taupo rate' 650

UAGC 7.546
Operating revenue 6.976 5.9t7 7.105 6.347 8.259 9.866 8.779

Investrnent income 4.876 4"091 4.185 5.419 2.956 2,999 4,891

Invesfrnent revaluation 0 0 l,558 0 0 1 7RR 0

Other income 1.206 1.2'75 3.535 1.089 r,138 7,190 0

TOTAL REVENTJE 30.223 3t.4r2 37.205 35,075 36.692 49.6r8 41,561
EXPENDITTJRE
Operaring expenditure 22.502 22.289 24,967 27.4r8 29.118 32.954 40.065

Revaluations 0 0 0 6.594 t.723 0 0

Deoreciation 7.472 7 ^490 6,583 7.233 7.1 68 8.446 7.405
lnterest exDense 1,525 t.548 1,625 989 9r5 1.340 1.570

Other expenditure 1.094 509 2 0 0 0 0

OPERATING
SURPLUS OEFICIT) (2J70) Q24l 4.208 (7.rs9) (2,2321 6,878 0.479)
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"community identified values for Lake Taupo and its catchments and ... to
address to the best of ftheir] ability the issues which may threaten those values

in partnership with the other signatories ... within all legal and jurisdictional
constraints" (Lakes and Waterways Action Group et a|.,1998).

The 2020 Taupo-nui-a-Tia Project extends the Lake Taupo Accord through the
development of a strategy for the sustainable development of the catchment. The
project working group, made up of representatives of the parties to the Accord and
Tuwharetoa, recently released its action plan for the catchment. The 2020 Taupo-nui-
a-Tia Action Plan (2020 Taupo-nui-a-Tia, 2004) identifies threats to community
values and work that needs to be done to address those threats in a sustainable
manner. It is complemented by the Ngati Tuwahretoa Environment Iwi Management
Plan (Ngati Tuwahretoa Maori Trust Board, 2002) which "provides tools that will
help hapu/whanau and the tribe as a whole to achieve and protect" significant
environmental values (Ngati Tuwharetoa Maori Trust Board, 2002, p. 7). Protecting
Lake Taupo is independent of but contributes to the achievement of the 2020 Project's
objectives including the maintenance of "clear water and high quality inflowing
water" (2020 Taupo-nui-aTia, 2004).

The Taupo District Council's Vibrant and Sustainable Taupo (VAST) project was

designed to provide a strategic vision for the sustainable development of the entire
Taupo District (Environment Waikato,2002l). VAST is complemented by the Taupo
District Economic Development Strategy which aims to "bring together a shared
vision and direction for the district, and provide a clear and achievable pathway to
sustainable economic growth" (Lake Taupo Communities Economic Partnership
Steering Committee and APR Consultants Limited, 2002, p. iii). The Lake Taupo
Development Company, an autonomous organisation created by the TDC to "secure a

successful and prosperous future for the Taupo District while protecting its most
valuable asset: Lake Taupo" is responsible for leading the implementation of the
Economic Development Strategy (Lake Taupo Development Company, 2004).

The Lake Taupo Catchment Control Scheme was established in 1973 to protect the
Lake's water quality through the implementation of soil conservation measures. The
scheme resulted in the retirement and fencing of land adjacent to waterbodies,
wetland protection, the retirement of erosion prone steep land and the construction of
erosion control structures in the catchment. Environment Waikato inherited the
Scheme's $16 million worth of soil conservation and erosion control assets in 1989.

These are now administered by EW as part of Project Watershed: its region wide
flood protection, soil conservation and river management programme (Environment
Waikato, 200 lk; 2002b; 2002h; 20041).

The values include clear water, safe swimming, a weed free lake, safe drinking water, high
quality inflowing water, diverse plants and animals in lakes and rivers, good trout fishing,
recreational opportunities, foreshore reseryes, wilderness areas, outstanding features, geological

features, commercial opportunities and cultural values (2020 Taupo-nui-a-Tia, 2004).
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Water Clarity Science

Govemance is intrinsically linked to the production and deployment of knowledge
whether this is in the form of scientific theories, economic theories, technological
practices, forecasts or experiments (Rose and Miller, 1992: Dean, 1999; Rose,1999;
Gottweis, 2003). This knowledge dependence has important implications for policy:

'oAs the legitimacy of policymaking relies often on technical and scientific
arguments, power becomes intertwined with knowledge: the exercise of power
is predicated on the deployment of knowledge. At the same time knowledge is
always underdetermined - i.e. that, faced with choices, policymakers tend to
adopt interpretations, theories, lines of research or arguments that enable them

to monopolise areas of problem definition, dismiss interpretations of
competitors or answers to the social demands of a particular class .... This
underdetermination is overcome by non-scientific power interests which relate
power internally and essentially to scientific knowledge, a phenomenon

described by Foucault as the power-knowledge nexus. Not only actors and

institutions matter, but discourses, ideas, technologies, scientific theories,
representations and, in general, knowledge" (Gottweis, 2003, p. 256).

It is important to point out that the governance of Lake Taupo is no different, even if
making this claim risks a charge of predetermining the research results. Protecting

Lake Taupo is intrinsically concerned with the production, deployment and

contestation of scientific knowledge. This production, deployment and contestation of
knowledge has two interrelated moments. The first concems the set of general

principles about Lake processes and specific data about Lake Taupo. When combined

with the applied data these general, perhaps hegemonic, natural and physical

principles form part of the institutional and discursive terrain on which contests over
the governance of Lake Taupo are fought. The second involves the production,
deployment and contestation of this basic knowledge and applied data in the
govemance process. Here, general principles and collected data are tested, extended,

transformed or rejected through a process of political contestation. General theories

and data become useful and relevant in an institutionally and politically mediated
process of knowledge production (compare Peet and Watts, 7996a; 1996b; and Vadya
and Walters,1999).

Consequently, in order to understand Protecting Lake Taupo, it is vital to understand

the natural and physical scientific principles linking nitrogen with plant growth and

water elarity, and the application of these principles to the Lake Taupo ecosystem.e

The following section outlines the basic scientific principles and monitoring data that

forms part of the knowledge base underpinning Protecting Lake Taupo. A
consideration of the way in which this data was franslated into problems and

outcomes is reserved for Chapters Six and Seven.

Given the purpose of this dissertation, the discussion necessarily simplifies the

intricacies and complexities of the various scientific theories and principles. Those

interested in a full account of the science of water clarity should consult Davies-

Parallels can be drawn with the need to understand the juridical-political instirutional framework

for environmental governance in New Zealand outlined in Chapter Three.
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Colley et al. (1993) while those interested in the ecology of Lake Taupo should
consult Forsyth and Williams (1983). Huser (2002) contains a collection of papers

that outline the state of the art in terms of natural and physical scientific knowledge of
Lake Taupo.

Water Clarity and Lake Taupo

Water clarity refers to its transmission of light. It involves two distinct aspects: visual
clarity and light penetration (Davies-Colley et aL.,2002). Visual clarity is concemed
with the visibility of images in the water column. It is measured by the distance that a

standard target (Secchi disc) can be seen from the surface of the lake. Light
penetration refers to the depth that light suitable for photosynthesis penetrates the
water column. The euphotic depth, which is defined as the depth at which light is
reduced to l%o of surface light levels, controls the growth of phytoplankton in open

water and the growth of aquatic plants rooted in the bed of the lake. No plant growth
is possible below the euphotic depth (Davies-Colley et aL.,2002).

The level of water clarity in a lake is linked to watercolour or hue:

'ohue depends on the spectral absorption of light by the water. Pure water
absorbs mainly red light and appears blue in transmission. ... Waters containing
appreciable blue light absorbing organic matter (including phytoplankton) are

green to yellow in hue. ... Clear waters like Taupo have the intrinsic blue hue of
pure water slightly shifted towards green by a relatively low content of blue-
light absorbing organic matter and algae" (Davies-Colley et a|.,2002, p. l3).

Optical water quality, or the quality of water "as it controls the transmission of light
through it" (Davies Colley et a1.,2002, p. 13), is determined by visual clarity, light
penetration and watercolour.

Monitoring of Lake Taupo's visual clarity has been undertaken on an intermittent
basis. The first measurement of water clarity at a deep-water site in the middle of the

Lake was taken in 1932. Further work was undertaken during 1955 to 1956, from
1974 to 1976 and from 1985 to 1990. Environment Waikato commenced regular
monitoring of the Lake's visual clarity in 1994 (Petch et al., 2001). Sixty-four
individual measurements of visual clarity were undertaken between 1932 and 1990

and a further 87 measurements were taken between 1994 and 1999. The results of the

monitoring prograrnme indicated an average visibility for the period 1932 to 1989 of
15.3 metres, decreasingto 14.2 metres for the period 1990 to 1999 (Davies-Colley er

al.,2}OZ). Between 1999 and2003 average visibility returned to its long term average

of 15.0 metres (Environment Waikato,2004e;2004f; Vant, 2005).

There have been relatively few attempts to monitor light penetration and no

comprehensive attempts to measure the colour or hue of Lake Taupo. Measurements

of light penetration made between 1979 and 1992 indicated an average euphotic depth

at deep-water sites of 37 metres with a range of 26 to 66 metres. The average euphotic

depth of shallow bays was typically 30%o lower with a range of l8 to 46 metres.

Higher phytoplankton concentrations and higher sediment suspension closer to the

shoreline are responsible for the difference (Howard-Williams et al., 1994). There is

sufficient light penetration year round for the growth of phytoplankton (Viner and
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White, 1987) and native and introduced plants in the littoral zone (Vant et a1.,1986;
Schwarz et a1.,2000). The deep penetration of light permits plant growth at great
depths. Water plants can be found growing at depths of up to 15 metres around the
shoreline and phytoplankton can be found at depths of between 50 and 60 metres in
the main body of the Lake (Vincent, 1983; Vincent and Forsyth, 1983).

Environment Waikato's visual clarity monitoring prograrnme does not measure light
penetration or hue (Davies-Colley et a1.,2002).

Plant Growth, Nitrogen and lVater Clarity

The water clarity of freshwater lakes is generally determined by the level of
microscopic algae (phytoplankton) present in the water column. Lakes with high
concentrations of phytoplankton suspended in the water column have low water
clarity while lakes with low levels of phytoplankton have high water clarity (White,
1983; Edgar, 1999; Petch et al., 2001; Davies-Colley et al., 2002). The level of
phytoplankton growth in a lake is afFected by the level of the plant nutrients nitrogen
(N) and phosphorus (P) in the water column (Petch et al.2001). These chemicals play
a vital role in the processes of plant growth:

"When algae make carbohydrate by photosynthesis, they combine carbon (C)
with hydrogen (H) and oxygen (O). But plants require more than carbohydrate if
they are to grow and reproduce. They need to convert some of the carbohydrates
into proteins and other complex molecules. Nitrogen and phosphorus are vital
components of these complex molecules, and continued plant growth can leave
these two chemicals in short supply" (Edgar, 7999, p. 377).

Lakes with higher concentrations of nitrogen and phosphorus tend to support higher
levels of phytoplankton. As a result, their waters are typically greener than lakes with
lower concentrations of nitrogen and phosphorus (Petch et a1.,2001). Phytoplankton
normally contain nutrients in a ratio of between 7.5 and 15.0 parts nitrogen to every
part of phosphorus. The exact ratio depends on the characteristics of the particular
species of algae. If phosphorus is in short supply then natural populations of
phytoplanLrxon will have high ratios of nitrogen to phosphorus. If nitrogen is in short
supply then natural populations of phytoplankton will exhibit low ratios of nitrogen to
phosphorus. In the former case, a lack of phosphorus limits plant growth. This means
that any increase in levels of phosphorus in the waterbody will adversely affect the
clarity of the waterbody. An increase in nitrogen will not affect plant growth because
there is already an oversupply of nitrogen relative to phosphorus. In the latter case,

nitrogen limits plant growth. Any increase in nitrogen in the waterbody will translate
into increased plant growth and lower water clarity. An increase in phosphorus will
not have any effect on water clarity because it is already in plentiful supply relafive to
nitrogen (White, 1983; Edgar, 1999). In Lake Taupo, the ratio of nitrogen to
phosphorus averages 8:l 'Vhich is about that expected for balanced plant gtowth"
(White, 1983, p. 67).

In most freshwater lakes throughout the world, including New Zealand, plant growth
tends to be limited by a lack of phosphorus in the water column. Lake Taupo is
unusual because phytoplankton growth tends to be limited by a lack of nitrogen rather
than phosphorus (Edgar, 1999). This means that any increase in levels of nitrogen
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entering the Lake will probably be accompanied by an increase in phytoplankton
growth, a decrease in the water clarity and a change in colour from blue to green
(Edgar, 1999; Petch et a1.,2001).

The level of nitrogen and phosphorus in the Lake water and available for plant growth
varies according to the time of year (Vincent, 1983):

"There is a seasonal cycle of summer stratification and winter mixing of water
which regulates the supply of nitrogen and phosphorus to phytoplankton that
grows in the sunlit surface watet''(Davies-Colley et a1.,2002, p.l7).

In summer the warm surface waters of the lake and the cold bottom waters of the
Lake are isolated. In winter the surface waters cool and begin to mix with the cold
bottom waters. This mixing process releases nitrogen trapped in the cold bottom
waters into the upper part of the water column and stimulates the growth of
phytoplankton. As a result the ratio of nitrogen to phosphorus in Lake water varies
from between 4.0 parts of nitrogen to every part of phosphorus in summer to 15.0

parts of nitrogen to every part of phosphorus in winter. Similarly, variations in visual
clarity of up to l0 metres can be observed over a seasonal cycle (Davies-Colley et al.,
2002).

Masses of all forms of niuogen present in the Lake waters in autumn have been

calculated on ten occasions since 1975. According to Petch et al., (2001), these

calculations reveal that the mass of dissolved forms of nitrogen present in the bottom
waters of the Lake has increased by approximately 400Vo since 1975 (see also Vant,
2005). Since 1996, the accumulation rate of dissolved nitrogen in the bottom waters
of Lake prior to mixing has increased from about 20 tonnes to over 100 tonnes per
year (Davies-Colley et al., 2002). The mass of all forms of nitrogen in the Lake has

not, however, changed significantly with an average annual increase of between I and

2o/o since 1975 (Petch et al.,2001; Vant, 2005).

Monitoring of the concentrations of phytoplankton in the top l0 metres of the water
column from 1994 to 1999 showed that the average concentration of algae in the
water doubled during that period. Since 1996, the average concentration of
chlorophyll in the Lake (a proxy for levels of phytoplankton in the Lake) increased by
0. 12 milligrams per cubic metre per year (Davies-Colley et aL.,2002\.

Lake Taupo Nutrient Loads

The level of nutrients that enter a lake is determined by concentrations in rainfall,
runoff, rivers and streams and groundwater. The relative importance of these primary
sources of nutrients depends on the physical nature of the lake and its catchment, and
present and historical land use in the catchment, and possibly present and historical
land use in surrounding catchments (Elliott et al., 2002; Environment Waikato,
2004k).

The central government's Department of Scientific Research (DSIR) and Ministry of
Works and Development MSID) intensively monitored the quality of water entering
Lake Taupo between 1973 and 1980. Environment Waikato recommenced monitoring
in 1993. Calculations based on the results of the monitoring prograrnme indicate that
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approximately 1220 tonnes of nitrogen enter the Lake in an average year (Vant,2004;
2005). Runoff from pasture accounts for 33%o of the nihogen input, indigenous forest
and shrubland is responsible for 20o/o, rainfall accounts for l9%o, imported water from
the Tongariro Power Development accounts for 7o/o and urban sources are responsible
for 2oh (Vant, 2001; 2004;2005; Elliot and Stroud, 2001; Elliott et a1.,2002). See

Table 4.5 for a breakdown of estimated nitrogen loads to the Lake.

On average, intensive dairying leaches 30 to 40kg of nitrogen per hectare per year,

dry stock farming yields 5 to 15kg, while plantation forest and undeveloped bush land

leach between 2 and 4kg of nitrogen per hectare per year (Petch et a1.,2001). The

amount of nitrogen leached from pasture depends on stocking rates. Pasture with
higher stocking rates yields more nitrogen per hectare than pasture with lower
stocking rates. It is generally accepted that nitrogen loads from rainfall and

undeveloped land have not altered significantly since pre-European times. These are

essentially unmanageable natural loads. Nitrogen loads from plantation forestry are

almost identical to natural loads from indigenous bush land (Petch et a1.,2001). The

average load of nitrogen in rivers and streams in the Taupo catchment is equivalent to
a yield of 3 to 4 kg of nitrogen per hectare per year (Petch et a1.,200i; Elliott et al.,
2002).

Table 4.5: Estimated Nitrogen Loads to Lake Taupor'z

Source: Vant (2004; 2005).

Notes:
l. The table shows the estimated load of nitrogen reaching the Lake in an average year (Vant,

2004). The arnount of nitrogen currently reaching the Lake does not necessarily equate with the

amount of nitrogen discharged in the catchment. According to Environment Waikato (2004k, p.

10) "although all of the nitrogen discharged in the catchment travels towards the Lake, a small

amount does not reach it, due to nitrogen dissipating through chemical and biological processes

collectively called nitrogen attenuation." In addition, there are substantial lags between the time

of discharge and the time of entry into the Lake (Environment Waikato, 2004k).
2. Figures are rounded in order to acknowledge imprecision in the process of estimation (Vant,

2005).

There are significant lags between the time that nitrogen is discharged and the time

that it reaches the Lake. Testing of groundwater in the Lake Taupo catchment

indicates that it takes between 20 and 70 years for groundwater to enter the Lake

(Hadfield et a1.,2001). This 'tneans that changes fin land use] that occured some

Source ofNitrogen Area
(ha)

Attenuated N
(tonnes p.a.)

7o of Total Average
yield

fte/ha/w)
Rainfall on the Lake 63.932 230 t9 3.6

lndisenous forest a:rd shrubland 123.388 247 20 2

Tussock srassland and bare ground 31.078 62 5 2

Wetlands 1,844 4 >0.5 2

Planted forest 65.819 t32 ll 2

Sheeo. beef and mixed pasture 51.967 )II 3l
Dairv oashrre 2.319 58 2 25

Urban runoff 1.800 l6 8

Urban seweraee n N/A
Tongariro Power Development 80 N/A
TOTAL 1220 100
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decades ago will continue to increase nitrogen inputs into the Lake via groundwater"
(Environment Waikato, 2004k, p. 5).

A comparison of recent monitoring results for selected streams draining into the Lake
shows that there has been little change in the average concentration of nitrogen in
streams draining undeveloped sub-catchments and forested sub-catchments in the last

ten years. The result, however, also reveal that "nitrogen concentrations in streams

draining pasture are higher than those draining undeveloped parts of the lake's
catchment" (Vant and Smith, 2004, p. 12; Vant, 2005). In those streams containing
large quantities of water that pre-dates agricultural development in the catchment the
rate of increase in nitrogen concenffations is significantly higher than in those streams

containing large quantities of water that post-dates agricultural development. In the
Whangamata Stream, which drains a small sub-catchment, concentrations are 200 to
400% higher while in the Mapara Stream, which also drains a small sub-catchment,
concentrations are 400 to 700% higher (Vant, 2000; 2005; Vant and Smith, 2004:
Petch et a1.,2001; Elliott et a1.,2002).

Research Methodolory

The aim of the field research was to develop a thorough understanding of the key
events in the history of Protecting Lake Taupo. The research investigation was

concerned with developing a broad understanding of the evolution of Protecting Lake
Taupo rather than exploring the minutiae of events such as meetings or exchanges

between actors.

The research process consisted of three phases. The first phase involved a search of
published and unpublished documents relevant to understanding the myriad of
institutional and political influences on the development of Protecting Lake Taupo.
The second phase involved interviewing key personnel involved in the development
of the Projeot. The third phase involved peer review of the final draft of the case study
chapters of the dissertation.

Document Review

The first phase of the research process involved the collation and review of published

and unpublished documents about Protecting Lake Taupo. The key sources of written
information were published papers, newspaper articles, speeches, press releases and

unpublished Environment Waikato documents and memoranda. Additional searches

were undertaken during the course of the research in order to keep up with recent

developments with the project.

Published Documents

Protecting Lake Taupo is the subject of a considerable volume of publicly available
documents. Relevant public documents include discussion documents (for example,

Environment Waikato, 2000d; 2003a; 20}aj;2004k), conference papers (Petch et al.,
2001; The New Zealand Hydrological Society, 2003a; 2003b), academic reviews
(Edgar, 1999), scientific papers (Huser, 2002), flyers (Environment Waikato, 2000k),

leaflets (Environment Waikato, 1999c) and newspaper articles (Brown, 2003a;2003b;
2003c; 2003d; 2003e; 2003e; 2003h; 2003i). In 2003, no fewer than 23 articles on

78



Protecting Lake Taupo were published in the New Zealand Herald, the major daily
newspaper for the northern half of the North Island, alone.

In addition, valuable information about Protecting Lake Taupo can be found on the
internet. Environment Waikato's website www.ew.govt.nz, 2020 Taupo-nui-a-Tia's
website www.taupoinfo.org.nz, Taupo District's website www.taupodc.qovt.nz
Destination Lake Taupo's website www.laketauponz.com and the Lake Taupo
Development Company's website www.laketaupodevelopment.com contain useful
information about the Taupo area, Lake Taupo and Protecting Lake Taupo. The
National Institute of Water and Atmospheric Research's (NIWA) website
www.niwa.cri.nz contains articles about lake processes and the effects of nitrogen on
Lake Taupo. Government deparhnent websites, such as the Ministry for the
Environment's website www.mfe.govt.nz and the Ministry of Agriculture and
Forestry's website www.maf.govt.nz, contain interesting policy information and
reports.

Speeches and Press Releases

The current Labour-Progressive Coalition government is dedicated to the provision of
easily accessible information. It maintains a series of excellent websites such as

www.beehive.qovt.nz, www.primeminister.org.nz and www.labour.org.nz that
include every speech made by the Prime Minister Helen Clark, the Minister for the
Environment Marian Hobbs and other cabinet ministers since 1999. These speeches
provide useful insights to the current govemment's thinking and are an important
source of information about the wider political context within which Protecting Lake
Taupo developed. Between 1999 and 30 September 2004, the Prime Minister and the
Minister for the Environment made over 38 speeches concerned with the
environm ent, sustainabl e development and/or water management al one.

These speeches are supplemented by central government, Environment Waikato and,
to lesser extent, Taupo District Council (TDC) newsletters and press releases. These
newsletters and press releases are readily available on the internet. Between 2000 and
30 September 2004, the central govemment and Environment Waikato issued over 35

press releases on Protecting Lake Taupo.

Internal Documents and Memoranda

Central govemment and regional government have also generated a considerable
volume of internal documents and memoranda about Protecting Lake Taupo. While it
is often difficult to obtain access to internal documents, they frequently provide
unparalleled insights into the particular governance initiative under investigation.

Environment Waikato, as the lead agency for Protecting Lake Taupo, permitted
unlimited access to and copying of their files. A search of EW's files was undertaken
in March 2003. This search uncovered a wealth of material including internal
memoranda, meeting minutes, records of briefings, research reports, letters and draft
policy documents. These documents provide a contemporaneous record of the
evolution of the govemance initiative unaffected by problems of recall.
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It was not possible to undertake a search of central govemment and Taupo District
Council files. This did not, however, affect the feasibility of the research as it was
possible to build a comprehensive picture of the role of central and local government
through a combination of interviewing officials, reviewing public documents and
searching EW's internal record of negotiations with central government and TDC. In
addition, it was possible to request copies of cabinet papers relating to central
government involvement in the initiative under the Official Information Act 1982.

Interviews

The second stage of the research process involved a series of interviews with key
personnel involved in Protecting Lake Taupo. The New Zealatd environmental policy
community is small. The policy development process has tended to be dominated by a
small number of key individuals located within the central goverrrment, regional
government, local government, Tuwharetoa, local stakeholder organisations and
research organisations. As a result, it was a relatively simple task to identifu important
interviewees from a search of published documents, unpublished documents and
internal working papers and memoranda. In order to act as a double check on
selection, interviewees were asked to identifu other people whom they thought played
a key role in the development of Protecting Lake Taupo and ought to be interviewed.
The interviewees invariably identified the same people, serving to confirm the initial
selection of interviewees.

The interview process focussed on those individuals who played a key role in the
Protecting Lake Taupo policy development process. Interviewees included central
government officials, Environment Waikato officers, Taupo District Council officers,
stakeholders, Tuwharetoa officials and scientists. Officials made it clear that political
deliberations were confidential and, in order to protect this confidentiality, politicians
were not interviewed. The Labour-Progtessive Coalition govemment is, however,
committed to the principles of open govemment and inforrnation about its vision for
New Zealand and policy decisions (if not the content of the political deliberations
leading to those decisions) is widely available. A survey of public policy documents
and a review of Minister's speeches, combined with insights gained from officials,
quickly revealed patterns of thinking and acting within goverrrment. In additiono EW's
files contained a wealth of council committee agendas, minutes and records of
briefings from which insights into regional decision-making could be inferred.

In total, 24 people were approached with requests for interviews and 15 interviews
were carried out. Preliminary interwiews were carried out in October 2002 and March
2003 in Hamilton. Substantive interviews were carried out between October 2003 and

January 2004 in Hamilton, Taupo and Wellington. Of those individuals who were
approached but did not participate in the research four indicated that they were not
prepared to participate or were too busy to participate. These four individuals
nominated alternatives from within the same organisation, all of whom agreed to an

interview. Five from organisations that were peripherally involved in the Protecting
Lake Taupo, including three alternatives from the same organisation, did not retum
multiple telephone or e-mail messages. In addition, two potential interviewees had left
their positions before the interviewing process began and could not be traced. In
particular, the organisations that employed these individuals were prevented from
passing on new contact details by the Privacy Act 1993.
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The aim of the interviews was to investigate issues raised in the document search. The
interview itself was unstructured. The idea was to engage the interviewee in a

conversation about Protecting Lake Taupo that would encourage him or her to provide
information about the project, discuss potentially sensitive issues and offer opinions.
Stnrctured interviews and standardised questions were rejected because of the
diversity of interviewees, roles, interests and expertise, and the breadth and unique
nature of issues likely to relevant to each interviewee.

The interview usually began with a general introduction to the research after which
the interviewee was asked to outline how he or she came to be involved with
Protecting Lake Taupo and the nature and extent of his or her involvement in the
Project. This was usually sufficient to start a lengthy discussion that covered a wide
variety of topics including the history of the Project, the interviewee's involvement in
the Project, the impact of the RMA, the politics of the Project and, in the case of
research scientists, the science of Protecting Lake Taupo. Judicious questioning was
used if the conversation lagged or if a point raised by the interviewee warranted
further investigation.

Interviews usually lasted one hour. Three interviews lasted two hours and one
interview lasted three hours. Notes were made during the interview and hanscribed
immediately after the interview was completed. Most interviewees said that they were
willing to answer any further questions that might arise and provided contact (e-mail)
details. The University of Auckland ethics guidelines prohibit the identification of
interviewees and require that information about interviewees be kept confidential
(The University of Auckland Human Subjects Ethics Committee, 1999). Only a small
number of individuals from a handful of organisations have been involved with the
development of Protecting Lake Taupo and it would be an easy task for an informed
reader to identiff individuals if they were referred to by number or organisation. As a

resulto interviewees are not identified by narne, number or organisation in this
dissertation.

Peer Review

The third stage of the research process involved a review of the draft dissertation in
order to ensure the veracity of the information on which the analysis was based. An
Associate Professor of Law specialising in both local government and resource

management law reviewed the discussion of the RMA contained in Chapter Three. A
well-respected scientist with considerable expertise in water quality issues reviewed
the discussion of water clarity science in this Chapter. Each reviewer confirmed that
the respective discussions were good summaries of the relevant material and made

some recorlmendations for improving the discussions. These recommendations were
considered and relevant amendments made.

Finally, Environment Waikato was provided with a copy of the draft dissertation and

grven an opportunity to consider and respond to matters contained in the draft. This
decision was made partly to ensure the accuracy of the historical account in the

dissertation and partly in response to a direct request from EW that it be given the

chance to comment on the draft. Both the author and EW agreed that the author would
exercise final control over the content of the dissertation but that EW's comments
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would be taken into account and amendments made to address historical elTors,

clarifo arguments or to respond to concerns raised. As it turned out, EW did not raise
anv concerns about the content of the dissertation.
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FJ

PROTECTING LAKE TAUPO: EVOLUTION
OF A SUSTAINABLE DEVELOPMENT

INITIATIVE

Introduction

Lake Taupo is internationally renowned for its clear waters. In 1999, Environment
Waikato (EUD identified that the Lake's water clarity was threatened by increasing
concentrations of nitrogen in its waters and resolved to take action to protect the
Lake's water clarity. Initially, the Council was concerned with developing regulations
to control nitrogen leaching under the Resource Management Act l99l (RMA). Over
the past five years, however, the focus has shifted from developing regulations to
developing a strategy to encourage a transition from nitrogen unfriendly to nitrogen
friendly land use practices throughout the catchment. Critical elernents of the
Protecting Lake Taupo strategy include retiring pastoral land from production,
converting pastoral land into forest land, parkland or other low nitrogen land uses,

upgrading sewerage systems, developing low nitrogen farming practices and

developing RMA regulations to control nitrogen leaching in the catchment
(Environment Waikato, 2003e; 2003 f; 200aj; 2004k).

This chapter provides a brief history of Protecting Lake Taupo. It begins by
investigating the context that led to EW's decision to launch Protecting Lake Taupo.
The chapter then moves on to trace key moments in the history of Protecting Lake

Taupo as it evolved from a regulatory strategy into a comprehensive environmental
govemance initiative. This is achieved by the examination of four distinct but
interrelated phases in the strategy's history. These phases were primarily concerned

with developing a case for action, developing water clarity policy, enrolling central
govemment support and securing funding. Key dates in the Prdect's history are set

out in Table 5.1.

It should be noted that the dissertation covers the period from the strategy's launch in
July 1999 to 30 September 20A4. Protecting Lake Taupo is a longterm programme

and will undoubtedly continue to develop in response to institutional, material and

political pressures. In particular, the non-regulatory aspects of the strategy are to be

phased in over a period of 15 years and there is still work to be done on the regulatory
aspects of the strategy (Environment Waikato, 2003e; 2003f; 2004i; 2004k)'
However, as the majority of the policy development work has been completed,

Protecting Lake Taupo provides an excellent opportunity for a comprehensive and

timely investigation into the impact of New Zealand's juridical-political institutional
fabric on governance practices and policy outcomes.
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Table 5.1: Protecting Lake Taupo Milestones

Date Milestone
8 July 1999

August 1999

September 1999

27 November 1999
17 January 2000

February 2000

22May 2000

23 May 2000
22 June2000
l3 October 2000
24-25 October 2000
November 2000
12 February 2001
29 March 2001

l l April2001
26 April200l
l8 May 2001

28 May 2001

l5 June 2001

15 August 2001

30 August 2001
October 2001
28 November 2001

l6May 2002

2l June2002

27 July 2002
26 August 2002

2-4 September2002

12 December 2002

3l January2003

25 Julv 2003

EW staff meet to disouss non-point source pollution issues in the Waikato
Region.
EW Policy Committee instructs staff to investigate policy options for the
managem€nt of the effects of dairy farming in the Waikato Region.
EW staff present paper to Policy Committee on policy options for nutrient
management in the Lake Taupo catchment. EW Policy Committee instruct
staff to liaise with the TMTB over their proposal to vary the Proposed
Waikato Regional PIan to address the question of nitrogen discharges to the
Lake.
Election of Labour-Alliance coalition government.
TMTB indicate to EW that they support EW's proposal to vary the Proposed
Waikato Regional Plan.
EW Policy Committee authorises staff to prepare a Variation to the Proposed
Waikato Regional Plan to address the problems caused by nitrogen inflows
into Lake Taupo.
The central government adopts the concept of sustainable development as

defined by the World Commission on Environment and Development n Our
Common Future as a guiding principle for central government policy.
EW launches Protecting Lake Taupo.
EW holds public meetings on the planned variation at Taupo and Tokaanu.
EW releases Issues and Optionsfor Managing l(ater Quality in Lqke Taupo.
EW holds public meetings about water quality options at Taupo and Tokaanu.
TLC formed to represent pastoral landowners.
EW and TLC meet for the fust time.
EW councillors indicate that they are prepared to adopt a goal of maintaining
existing water quality.
EW Policy Committee accepts the goal of maintaining existing water quality.
EW formally accepts the goal of maintaining existing water quality.
EW and TLC agree on the contents of a Memorandum of Understanding to
guide negotiations between the two organisations.
EW science advisors suggest that nitrogen inputs into the Lake will have to be
reduced by 20% in order to achieve the water quality target,
The Minister for the Environment, Marian Hobbs, visits Lake Taupo for the

launch of 2020 Taupo-nui-a-Tia and is briefed on Protecting Lake Taupo.
EW Policy Committee accepts that nitrogen inputs into the Lake will have to

be reduced by 20% in order to achieve the water quality target.
EW fornally accepts the necessity of a20%o reduction in nitrogen inputs.
Local body elections.
New EW Council confirms its commifinent to maintaining Lake Taupo's
water quality.
EW Council agrees in principle to the development of a strategy to protect
Lake Taupo.
TDC Council agrees in principle to the development of a strategy to protect
Lake Taupo.
Election of Labour-Progressive Coalition coalition government.

EW, TDC and TMTB agree to tbe development of a strategy to protect Lake
Taupo and a collective approach to the central government to secure funding
for the implementation of the strategy.
The Prime Minister, Helen Clark attends the World Summit on Sustainable
Development (Rio+10) in Johannesburg, South Africa.
The Minister for the Environment, Marian Hobbs, and the Minister of
Tourism and MP for Taupo, Mark Burton, agree to support Protecting Lake
Taupo in principle.
The central government releases its Sustainable Development for New
Zealand Programme of Action.
The central sovernment agrees to support Protecting Lake Taupo.
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Date Milestone
3 September 2003

20 October 2003

l8 November 2003
16 December 2003

I I March 2004

27 N f.ay2O04

30 June 2004
30 September 2004

The Foundation for Research, Science aud Technology invests $12.8m tn an

AgResearch led research programme to develop new nitrogen friendly land
uses for the Taupo catchment.
The Foundation for Research, Science and Technology invests Sl.8m in a

NIWA led research programme designed to halt Lake Taupo's declining water
quality.
Protecting Lake Taupo strategy launched.
The central government agrees to contribute $36.7 million towards the costs

of implementing Protecting Lake Taupo over 15 years.

EW and TDC release joint-proposal for funding the balance of the costs of
implementing Protecting Lake Taupo.
The central govemment releases its 2004 budget that confirms proposed

central government funding for Protecting Lake Taupo'
EW and TDC confirm proposed funding for Protecting Lake Taupo.

EW releases a draft Lake Taupo Variation to the Proposed Waikato Regional
Plan.

The Origins of the Problem

Land. Development and )yater Quality

The decline in Lake Taupo's water clarity can be traced back to the early 1950s when

the central govemment began to promote the conversion of undeveloped land in the

Taupo catchment into pasture. According to Environment Waikato, the conversion of
what was universally viewed as unproductive wasteland into productive pastureland

increased the amount of nitrogen in the runoff from the land. This runoff is now

entering the Lake and may cause a marked decline in the visual clarity of the Lake

(Environment Waikato,2004e;2004f;2004k;2004m; see Chapter 4 for a discussion

of the relationship between nitrogen and water quality).

As early as 1963, Taupo County Council councillors expressed concerns about the

effect of governrnent land development on the Lake. At a council meeting held in
June 1963, councillors noted the extent of tbrest clearance at Whakaipo Bay, Lake

Taupo. One councillor commented that retaining natural cover was one way of
keeping the water clean while another councillor was moved to say that "it was up to

the Council to see that Lake Taupo was not contaminated through the actions of the

Lands and Survey Deparhnent" (Greenfield, 1996, p. 158; see also Waikato Valley
Authority, 1973). In the same year, the Director General of Forests reported to
parliament:

"The traditional approach has been to convert all possible scrub and bush to
grass. No longer can we forge ahead breaking-in marginal country and tuming it
to pasfure without incurring, in some cases, quite drastic consequences. Last

winter much flood damage and erosion were caused by comparatively minor
streams ... on newly developed farmland in ... Taupo localities. ... These areas

have hitherto been reasonably free from such ravaging" (Poole cited in
Greenfield, 1996, p. 1 58).

Ten years later the Waikato Valley Authority (WVA) expressed similar concerns that

development in the catchment may affect the water quality of the Lake. According to

the Authority:

8s



"A matter of increasing concern in the central lakes district of the North Island,

particularly in the Rotorua area, is the contamination of streams and lakes as a

result of urban and rural settlement. Factors contributing to the decline in the

clarity and quality of lake water are now more fully understood, but in some

cases the point of no return has been reached and there is no possibility of
achieving a return to satisfactory standards of clarity. In pumice country,

dissolved salts from urban sewerage and farming uses can be carried through

the ground over a period of years to the eventual degeneration and pollution of
the water" (Waikato Valley Authority, 1973, Appendix 6, p' 3).

Little was done, however, to curb the rate of conversion. The central government,

overseeing an economy that was heavily dependent on agriculture, was not prepared

to halt land development in order to prevent a possible decline in the Lake's water

quality. Instead, attention was directed at the protection of this newly developed

pastureland from erosion by introducing erosion control measures under the Soil

Conservation and Rivers Control Act 1941 (now repealed). This concern with soil

conservation resulted in the establishment of the Lakeshore Reserves Scheme in 1968

and the Lake Taupo Catchment Control Scheme in 1973. These schemes aimed to

prevent erosion through the retirernent of farmland along riverbanks and the lakeshore
(Environment Waikato, 2001c). According to the Waikato Valley Authority, the

implanentation of economically beneficial soil conservation measures would not only
protect the valuable agricultural resource but would also mitigate the effects of land

development on water quality:

"At present one of Lake Taupo's most priceless assets is its crystal-clear water.

In view of what has happened almost imperceptibly at Rotorua, every branch of
government and local govemment and every private landowner and citizen has a

responsibility to protect it and maintain its unique quality'

At the present state of knowledge however the most effective means by which

enrichment from agricultural soils can be minimised is through the soil

conservation practices offered by fthe Taupo Catchment Control Scheme]"

(Waikato Valley Authority, 1973, Appendix 6, p. 3 and Appendix 9,p.9).

The Lakeshore Reserves Scheme and the Taupo Catchment Control Scherne were

voluntary schemes. The central government would negotiate with landowners to

purchase and retire land from production. Both schemes were less than successful.

The Lakeshore Reserves Scheme resulted in the designation of some 18,600 hectares

of private land, much of which was not pastureland, as lakeshore reserves. When the

Scherne was discontinued in the mid 1980s less than 7,000 hectares of the designated

land had been reserved. Likewise, the Taupo Catchment Control Scheme resulted in

the protection of only 7,000 hectares of riparian land out of some I 9,000 hectares that

had been identified for protection (Environment Waikato, 2001c). In general, land

development proceeded rapidly with little thought given to water quality issues

(Environment Waikato, 2004m).
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Emerging Concerns about lYater Quahty

In 1993, Environrnent Waikato, in exercise of its monitoring responsibilities under
section 35 of the RMA, recommenced monitoring of Lake Taupo and the rivers
flowing into the Lake. The Council also commissioned the National Institute of Water
and Atmospheric Research (NIWA) to review the accumulated data on Lake Taupo.
The intention was to use these data as a baseline against which the data gained from
the new monitoring programme could be compared and trends identified' (Petch e/
al.,2O0l; Davies Colley et aL.,2002)

In 1988, Environment Waikato outlined the results of the monitoring programme in
its Wailmto State of the Environment Report (Environment Waikato, 1998a; 1998b).

The report concluded that the Lake was healthy but raised concems about the effect of
a build up in nitrogen levels on water quality. [n a document summarising the

highlights from the Waiknto State of the Environment Report, EW put it this way:

"Lake Taupo continues to have exceptionally high water quality, which has not
changed over the past few years. The exhemely low levels of nutrients on the

water make the Lake healthy ... but use of the land around the Lake is growing,
increasing the possibility for nutrients and sediment to flow into it.
Concentrations of nitrogen are increasing in the bottom Lake water over time"
(Environment Waikato, I 998b, p. 24).

The Waikato State of the Environment Report expanded on this as follows:

"Measurements taken at a deep water site in the centre of Lake Taupo determine

whole-Lake water quality on a regular basis. All samples taken from Lake

Taupo monitoring sites meet the water quality standards ..., indicating that Lake
Taupo is a high quality, clear, oligotrophic (nutrient poor) lake. Since 1995

there has been a decrease in phytoplankton (algal) biomass and a reduction in
the rate of oxygen consumption in the bottom waters of Lake Taupo. These

trends can be interpreted as a continuing improvement in the overall water
quality of the Lake. However, rising levels of nitrogen in the Lake's bottom
watsrs are a cause for concern. Increasing nikate concentrations in the Lake are

thought to be linked to land use intensification in the surrounding catchment. ...

Intensification of pastoral farming and increasing residential foreshore
populations near Lake Taupo place pressure on the existing water quality and

integrity of the biota within the Lake. Nutrients in runoff from these sources

have the potential to threaten the Lake's existing nutrient-poor (oligotrophic)

status and excellent water quality. . .. The impact of . .. changes in nutrient

concentrations to the Lake Taupo is uncertain. Adverse effects on water quality
could include reduced water clarity in the Lake, increasing blooms of algae and

more oxygen weed close to shore" (Environment Waikato, 1998a, pp.l58 and

r62).

The baseline data are collated in Howard-Williams et al. (1994) while monitoring results are

collated in a series of annual reporls. For the latest on Lake Taupo's water clarity see Gibbs

(2004). For the latest on river water quality see Vant (2002) and Smith (2004).
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The Council's concerns about a new round of land development in the catchment
were fortified by the conclusions drawn by the Ministry of Agriculture (MAF), as it
then was, in its report on dairying in the Taupo District discussed in Chapter Four. In
the late 1990s, favourable economic conditions had already encouraged a number of
dairy conversions in traditional non-dairying areas such as Canterbury and Southland.
There was no reason to suspect that this would not be repeated in the Taupo
catchment with its bank of 23,600 hectares of land suitable for conversion. Further
dairy conversions in the catchment would increase the amount of nitrogen entering the
Lake and put further pressure on the Lake's water clarity (Ministry of Agriculture
Policy et al., 1997 ; Environment Waikato, 2004k).

At about the same time, the Lakes and Waterways Action Group began to work on a
project to identiff the characteristics of the Lake valued by the Taupo community as

part of the Lake Taupo Accord Process. This project engaged over 200 interest groups
in discussions about what they valued about the Lake and its environs (Stewart et al.,
2001; Environment Waikato, 2004k). The discussions led to the identification of 14

widely held values relating to the Lake. These included clear water and high quality
inflowing water:

"Clear Water: the water of Lake Taupo is clear and clean with visibility
extending many meters through the water column. The Taupo community said:

we want clear water in our Lake.

High Quality Inflowing Water: The high quality of water flowing into Lake
Taupo from the Tongariro [River], the many streams, and from gtoundwater
assist in maintaining the natural circulation and quality of the Lake. The Taupo
community said we value pure water flowing into the Lake" (Sanders, 2001; see

also 2020 Taupo-nui-a-Tia, 2004)

These findings were confirmed by a follow-up survey of the community undertaken
by the Institute of Nuclear and Geological Sciences (INGS) in November 1999, This
survey aimed to determine the degree of ownership, awareness and acceptance of the

values by the local community and investigate public attitudes and perceptions of
environmental issues in the Taupo catchment. The survey found that the most highly
valued feature of Lake Taupo was its clean and clear water with over 960/o of 624
respondents choosing the highest ranking of 'Very imporlant" (Stewart et a1.,2000;
Sanders,2001).

Building a Case for Action

The Impetusfor Protecting Lake Taupo

The issue of the management of non-point source pollution was brought sharply into
focus during the preparation of the Proposed Waikato Regional Plan under the RMA
(Environment Waikato, I999c; 1999d; 1999e;2004b). A number of submissions on

the Proposed Plan pointed out that it did not address nutrient enrichment in the Region

or provide specific protection for Lake Taupo and other highly sensitive receiving

environments (Environment Waikato, 1999c; I 999d; I 999e).
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The Council was left with no choice but to reconsider its approach to the management
of non-point source pollution if it was to fulfil its statutory responsibility to address all
of the points raised in the submissions on the Proposed Plan. In this context, a small
goup of EW officers met on 8 July 1999 to discuss the management of non-point
source pollution throughout the Region and agree upon a o'a way forward for the

Proposed Regional Plan" (Environment Waikato, 1999b, p. 3). The consensus that
emerged at the meeting was:

"In order to comprehensively address management of dairy farm effects, a
variation to the regional policy statement or plan is probably necessary to refine
some of the submitters ideas and information contained in the state of the

environment report. This is particularly relevant for sensitive receiving
environments such as Lake Taupo, so that existing high water quality is

maintained" (Environment Waikato, 1999d, p. 3).

In particular, there was a need to take immediate action to restrict dairy farming in the
Taupo catchment in order to maintain the Lake's high water quality (Environment
Waikato, 1999b).

The staffreported the outcome of their discussions to the Council's Policy Committee
in August 1999. After discussing the effects of intensive dairy farming on the quality
of Lake Taupo the Committee instructed staff to "liase urgently with key interest
groups and investigate policy options" for the management of dairying in the Taupo

catchment (Environment Waikato, 1999e, p. 1). EW officers set to work and over the

next few months began to craft the storylines that were to drive the policy response.

The key threads of the story first emerged in paper presented by staff to the Council's
Policy Committee in September 1999 (Environment Waikato, 1999e). The paper

painted a vivid picture of a significant and worrying decline in the Lake's water
quality, serious inadequacies in existing policies and an urgent need to take regulatory
action to protect the Lake. The executive summary portrayed the situation in the

following terms:

'oThe management of existing nutrient inputs into the Lake and the prevention

through the control of potential further inputs are the best ways we have of
achieving community aspirations for a clear Lake into the future. Regular

monitoring of the Lake waters indicates stratification with increases in nitrogen
in bottom waters. This is related to the cumulative impact of off-site impacts of
surrounding land uses up to the early 1980s. Because there is a time lag between
land use impacts and effects on the lake, the impacts of land use following this

time up until present day have yet to appear.

The current nutrient management provisions in the proposed Waikato Regional

Plan are too general to be sure of maintaining the current high lake water clarity
into the future. They do not reflect the urgency of the issues identified through

the publishing of the State of the Environment Report. They will need to be

changed with inputs of nutrients managed within the environment's ability to

absorb and cycle them" (Environment Waikato, 1999e, p. 2).
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TABLE 5.2: Protecting Lake Taupo - constructing a case for Action

1'his tablo sets out the key storylines in EW's case for action to Protect Lake Taupo' The case for

action linked the public's desire for a clear Lake with an impending water clarity crisis and

inadequacies in existing non-regulatory management regimes. The message was clear: in order to

maintain the pristine water quality in the Lake, urgent regulatory action had be taken to control

nitrogen inflows into the Lake.

COLLECTTVE GOAL
Maintain the pristine water claity in the Lake.
o The publie values the pristine water quality in the Lake'
o The need to protect the Lake has been acknowledged nationally, regionally and locally over the

years.

CI.'RRENT STATUS OF'TITE LAI(E'S WATERS
Highwater clarity.
e The Lake's current water clarity is high. This is largely due to low nibogen levels in the Lake'

THE PROBLEM
The Lake's water claity is declining and is likcly to continue to decline in thefuture.

. Scientific research shows that water clarity is declining as levels of nitrogen entering the Lake

from the catchment as a result of land development carried out prior to 1984 increase. Even if
action is taken now water clarity will continue to decline in the future'

e Intensification of pastoral farming in the catchment and continued urbansiation further ttrreaten

the Lake's water clarity with the potential intensification of pastoral farrring, particularly dairy

conversions, the most pressing problem.

WHA'T NEEDS TO BE DONE?
Contro I nitrogen mputs.
o In order to maintain the existing water clarity inputs of nitogen will need to be kept low'

TEE SOLTITION
Existing management mechanisms are inadequate to arrest the decline and achieve community

goals. The Proposed Regional Plan needs to be varied.
. T'n" Proposed Waikato Regional Plan does not contain any provisions that allow the Council to

comprehensively manage the effects of nutrient inputs on the Lake. "The current nutrient

-uoig"m*t provisions in the Waikato Regional Plan are too general to be sure of maintaining

the UigU lake water clarity in the future. They do not reflect the urgency of the issues identified

through the publishing of the State of the Environment Report ' (Environment Waikato, 1999e, p'

1 1).
o The Council is restricted in its ability to change the Proposed Waikato Regional Plan by the

nature of the submissions received. Some changes can be made to "tighten objective and

policies" but comprehensive regulations can not be intoduced. 'nAny changes made as a rezult of
iubmissions and hearings can fine-tune the Council's intent rather than fundamentally alter the

approach taken" @nvironment Waikato, 1999e, p' 1l).
. Th" Proposed Regional Plan will have to be varied in order to manage the input of nutrients into

the Lake although some non-regulatory methods can commence immediately.

Source: Environment Waikato ( I 999e).
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The key elements in the story are outlined in Table 5.2. A copy of the fulIreport to the

Policy Committee (Environment Waikato, 1999e) is included on the CD-ROM that

accompanies this dissertation.

The Policy Committee did not immediately accept the staff report. Instead, the

Committee, concemed about the importance and implications of the issue for
Tuwharetoa, directed staff to discuss the issues contained in the report with the

Tuwharetoa Maori Trust Board (TMTB). At a meeting held in January 2000, the Trust

Board stated that the protection of the Lake's waters was of "paramount importance to

the iwi" and gave its support to the Council's proposed course of action (Environment

Waikato, 2000i). tn February 2000, the Council approved "the preparation of a

variation to the Proposed Regional Plan as a matter of priority" (Environment

Waikato,2000i, p.3).

Public Launch of Protecting Lake Taupo

The public launch of the Lake Taupo Water Quality Project (LTWQP), as Protecting

Lake Taupo was known at the time, was scheduled to occur in May 2000. It was

preceded by a series of private briefings with cabinet ministers2, the chief executives

of both major New Zealand dairy companies and members of Federated Farmers

(Environment Waikato, 2000b; 20041). The public launch consisted of press releases,

public meetings with landowners and private meetings with Tuwharetoa economic

authorities and forestry interests. The launch met with mixed reactions from

stakeholders as they struggled to come to grips with the issues presented by

Environment Waikato and the potential implications of regulatory action for their

livelihoods (Environment Waikato, 20001; 2000m; 2000n; 2000o; 2000r).

Broad coalitions of stakeholders began to crystallise around specific issues of
concem. The most vocal concerns tended to be expressed by the broad spectrum of
farming interests within the catchment including private landowners, representatives

of the Tuwharetoa economic authorities, dairy farmers and dry stock farmers. The

main points of concern centered on whether or not there was a problem, the effects of
the prbposal on land values and the viability of farming and local media portrayal of
farmers as environmental villains (Environment Waikato, 2000m; 2000n). Forest

ownsrs were more supportive of the project although they were quick to argue for
concessions to recognise the sacrifices that they had already made to protect the Lake

(Environment Waikato, 2000r). The response from interested members of the public

was, however, largely supportive (Environment Waikato, 2000m; 2000n).

The initial public meetings were closely followed by the release of an issues and

options paper in October 2000 (Environment Waikato, 2000d). The paper focussed

attention on setting a water quality standard for the Lake, outlining the implications of
various alternative standards for landowners :

"This discussion paper addresses two major issues. Firstly, the question of what

water quality standard we want to achieve in the long term? For example, can

Briefing papers were sent to the Minister for the Environment, Marian Hobbs, the Minister of
Tourism,- Mark Burton, the Minister of Conservation, Sandra Lee, and the Minister of
Agriculture, Jim Sutton (Environment Waikato, 20041). Mark Burton is also the Member of
Parliament for Taupo.
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we accept poorer water quality, do we want to maintain it at about what it is
now, or do we want to improve it over time to what it used to be? And secondly,
if we want to maintain or improve it, what would this mean in practical terms
for landowners?

The first step is to decide what the overall water quality target for the lake
should be, then decide what limits are placed on nitrogen losses from each land
holding" (Environment Waikato, 2000d, pp. 2 and 8).

The paper invited consideration of four options for water quality and set out the
implications of each option for land use in the catchment. These options encompassed
a wide spectrum from taking no action, accepting slightly lower water quality (Option
3), maintaining existing water quality (Option 2), to improving existing water quality
(Environment Waikato, 2000d).

Maintaining existing water quality would require a reduction in nitrogen inputs into
the Lake and significant changes to land use in the catchment. The price of allowing
existing land uses to continue would be a slight decrease in water quality as nitrogen
in the groundwater worked its way into the Lake (Environment Waikato, 2000d).
According to Environment Waikato in the issues and options paper:

"Option 2 is the most consistent option with the operative Regional Policy
Statement, which states that the protection of the clarity and colour of
outstanding water bodies is a matter of Regional importance. However, meeting
the water quality goal of Option 2 means some far reaching changes to land use

and activities in the catchment. It would be possible to have a phasing in of the
changes required for Option 2, with an appropriate time frame and assistance
provided, so that the changes are made in the most workable and equitable way
possible.

If after public comment and discussion Option 3 is chosen by Council then only
step 1 ffreezing current nitrogen inflow into the lake now] would be

implemented. If Option 2 is preferred then both steps ffreezing nitrogen inputs
now and then reducing them] would be implemented over time" (Environment
Waikato,2000d, p. 8).

A copy of the issues and options paper (Environment Waikato, 2000d) is included on

the CD-ROM that accompanies this dissertation.

The release of the issues and options paper was followed up by a meeting with dairy
farrners, a meeting with the Waikato diary liaison group and public meetings at Taupo

and Tokaanu (Environment Waikato, 20009; 2000p; 2000d. There was almost

universal agreement that it was important to protect the Lake. Pastoral landowners,
however, continued to oppose action. Questions were again raised about whether the
Lake's waters were actually at risk, the adequacy of EW's scientific investigations

and the impact of regulatory action on land values and the viability of farms
(Environment Waikato, 20009; 2000p; 2000i). Pastoral landowners were particulady

concerned that they would be expected to bear all of the costs of protecting the Lake.

The calls for scientific certainty and a fair sharing of costs, in particular, resonated

with EW councillors who instructed staff to slow work on the Proposed Variation,
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undertake a review of the scientific information on the Lake and consult further with
stakeholders (Environment Waikato, 200 I i; 20041).

Policy Development

Environment Waikato and Taupo Lake Care

While the Council was struggling with the opposition from pastoral landowners to
their plan of action, a number of landowners met to review and consider their options.
After much discussion, the landowners decided to form a group to represent their
collective interests and negotiate with the Council over policy for the protection of the

Lake. The group, which the landowners decided to name Taupo Lake Care or TLC for
short, quickly gained a mandate to speak on behalf of over 80% of the pastoral

landowners in the catchment. Its members include private farmers and representatives

of the many Tuwharetoa economic authorities that are responsible for farming the
iwi's substantial pastoral land holdings in the catchment. While remaining skeptical
that there was a problem, TLC approached the Council in February 2001 and

indicated that it was willing to work with it to address the water clarity issue in a

constructive manner. Chairman and dairy farmer Bob Cottrell set out TLC's position
on the issue in the following terms:

'oln November 2000 T.L.C. (Taupo Lake Care) was formed by a significant
goup of concerned landowners ... who felt threatened by the whole process and

felt it necessary to come together and form a united group. The key aims of
TLC are to maintain a clean lake, to maintain long term farming viability, and to

maintain flexibility for our farming systems.

Farming has evolved over the last 30 years to a level where the top farmers are

employing initiatives and technology that lift productivity gains to a new level.
This is necessary if we want to maintain our competitive advantage over our
global competitors and stay viable businesses over the long run. The threat of
reducing these future opportunities by stopping all future farm intensification in
the Taupo catchment would spell the end for many farmers unless proven new

options were available. There are none that we know of at present and no new

research and development had been done. ... The threat of reducing current land
use would be even more devastating on individual farming families and Maori
corporate farmers who already farm in a very environmentally sensitive manner.

We need a cofirmon sense approach to any solutions to these issues (Cottrell,
2001b, p. 1 ; 2001a, p. 2).

Shortly after TLC approached EW with its offer to talk, the Council affirmed its
commifinent to Protecting Lake Taupo and decided that the appropriate objective for
the initiative was to maintain the Lake's existing water quality. In May 2001, the

Council Policy Committee resolved that "the scientific and technical information
available (although continually added to) was suffrciently certain to define the
problem and provide a basis for action" (Environment Waikato, 2001k, p. l; 2001h, p'

1; 2001d; 20041;2004m). The Council authorised staff to:

'Vork constructively with all parties that affect water quality in Lake Taupo to

find policy and land use solutions that will achieve and maintain the fwater
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quality goal] and seek an equitable resolution of the issues surrounding who

should pay for the necessary land use changes" (Environment Waikato, 2001k,

p. l; 2001h, p. 1; 2001i; 2004c;20041).

The Council's decision to maintain existing water quality meant that action would

have to be taken to reduce nitrogen inputs into the Lake. In May 2001, EW staff met

with contracted scientific experts to discuss an appropriate nitrogen reduction target in

order to maintain existing water quality. The general consensus was that manageable

sources of nitrogen would have to be capped and reducedby 20% in order to maintain

existing water quality. In August 2001, the Council accepted this estimate as a
working target for policy development (Environment Waikato, 2001d; 2001e; 2001h;

2001m;2004b):

o'To maintain the current health of the Lake we need to reduce the manageable

sources of nitrogen going into the Lake. These are leaching and discharge from
urban and farming activities in the catchment. Based on scientific knowledge of
land use, catchment processes and the current status of the Lake, Environment
Waikato is proposing to reduce manageable sources of nitrogen input to Lake

Taupo by 20 percent to maintain current lake health. This target is based on the

assumption that substantial lags in the effects of land use on water quality are

still working through the systern, supported by several scientific estimates. The

target will be refined as further science is completed but gives a clear target for
planning and policy development" (Environment Waikato, 2002k,p.5).

In the meantime, EW staff began to meet with TLC on a regular basis to discuss the

issues facing the Lake and farming in the catchment. Between April 2001 and

February 2004, EW and TLC met 36 times to talk about Protecting Lake Taupo

(Environment Waikato, 20041). The initial meetings were concerned with exploring

EW and TLC expectations for the process. These culminated in EW and TLC signing

a Memorandum of Understanding (Environment Waikato and Taupo Lake Care,

2001) that recorded their commitment to work together to produce a satisfactory

solution to the water quality issue:

"Environment Waikato will work with TLC to get the best policy outcome, so

that policy to maintain Water Quality in Lake Taupo is workable and equitable

for att affected parties. The group will meet to discuss and formulate a draft

policy and implementation framework that best meets TLC's and Environment

Waikato's positions and aims.

TLC members wish to help maintain water quality in the lake and at the same

time maintain their long term viability and flexibility for their farming

businesses. Environment Waikato wishes to maintain water quality in the lake

through sustainable catchment management for future generations and achieve

acceptable and workable policy for all stakeholders by mid 2002"

(Environment Waikato and Taupo Lake Care,2001).

Once EW's and TLC's objectives had been clarified, discussions quickly moved onto

considering whether or not action was justified and developing an appropriate policy

response. By July 2001, TLC accepted that the scientific evidence showed that the

Lake was under threat and that action was required to address the problem. The real
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issue to be grappled with was the development of a policy package that maintained

existing water quality and zustained farming in the catchment. By Decernber 2001,

policy options under consideration had expanded from RMA regulations to include

the purchase and conversion of privately owned farms into regional reserves or
forestry blocks, lump sum payments in exchange for permanent nitrogen reductions,

forestry joint-ventures, forestry grants to cover the costs of converting pasture into

forest, Kyoto protocol payments and land swaps within and outside the catchment

(Environment Waikato, 2001d; 2001e; 2001q; 2001r; 2002f',2002m).

As the discussions progressed, it became apparent to Environment Waikato and TLC

that support from the central government was essential if the initiative was going to

succeed (Environment Waikato, 2001d; 2001e; 2001g;2001p). Preliminary costing of
the policy options under consideration revealed that "whatever option [was] chosen it
wilf be a very costly exercise"3 (Environment Waikato,2002f, p. 1). EW simply did

not have the capacity to raise the funds sufficient to support the implementation of a
workable policy by itself. Central govemment could make a direct financial

contribution or an in kind contribution by retiring some or all of its pastoral land in
the catchment from production (Environment Waikato, 2001g; 2001p; 2002t).

Enrolling Central Government Support

The Politics of Sustainable Development

In Novernber lggg, New Zealand elected a new Labour-Alliance coalition

govemment under Prime Minister Helen Clark. The election of the new government

heralded a fresh approach to governing in accordance with the principles of
sustainable development. In a series of speeches, senior members of the government,

including the Prime Minister and the Minister for the Environment, Marian Hobbs,

made it clear that the government was committed to achieving sustainable economic

growth in a manner that improved the wellbeing of society and did not compromise

the quality of the environment (see for example Anderton,2000; 2001; Clark,2000a;

2000b;2001; 2002b; Hobbs,2000a;2000b;2000d; 2001a;2001b). In May 2000, the

cabinet formally adopted the World Commission on Environment and Development's

concept of sustainable development as the gpiding principle for the policy across the

whole spectrum of government [New Zealand Government, 2000; 2001; Offrce of the

Minister for Economic Development, 2000; Offrce of the Minister of Economic

Development et al., 2001).

Sustainable development was to be achieved through a combination of strong national

leadership from central government and fostering partnerships between all levels of
government, stakeholders and the community (see for example Clark, 2000a; 2000b;

ZOO1; 2002b; Hobbs, 2000b; 2000c; 2000d; 2001a; 2001b). In the environmental

sphere, this was translated into a commitment to transform New Zealand's clean

green image into reality (Hobbs, 2001a; 2001b). According to the Minister for the

Environment:

"NZ promotes a oclean, green, 100% pure' image to the world. This image

assists our trade and attracts many overseas visitors. I am concemed that there is

For example, initial costings put the purchase of sufficient land to achieve the water qualiry goal

at $45 million (Environment Waikato, 20020.
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a gap between this image and reality. In reality, the environment is in trouble.

My vision as Minister for the Environment is to make New Zealand's clean,

green image a reality.

In my view there is huge potential in promoting innovation and seeking
economic growth that is environmentally sound and creates jobs. New
Zealanders' future prosperity is about smart growth, based on innovation and

knowledge, and using and sustaining our natural assets. ... The smart people we

want to retain and attract want to live in a clean, green country. Investment in
the environment is therefore a strategic investment in our prosperity" (Hobbs,

2001c, pp. I and 2).

The central government's commitment to the concept of sustainable development was

brought into focus when the Prime Minister and Minister for the Environment
attended the World Summit on Sustainable Development (Rio+10) in Johannesburg in

September 2002. The government was anxious to use the conference to entrench New
Zealand's reputation as a world leader on sustainable development (Clark, 2001). The

Prime Minister was reportedly embarrassed when it became apparent that New

Zealandhad made limited progress in comparison to other nations (lnterviewee,2003;

see also Lamer and Le Heron, in press). Just six months after the Prime Minister
retumed from Johannesburg the government released its long promised Sustainable

Development for New Zealand Programme of Action (New Zealand Govemment,

2003). The programme reinforced the government's commitment to sustainable

development, reiterated the importance of a partnership approach and identified water

quality, along with energy, sustainable cities and child and youth development, as

four priority areas for urgent action (New Zealand Government, 2003)." According to

the Minister for the Environment in the foreword to the Sustainable Development for
New Zealand Programme of Action:

"The prograrnme of action for sustainable development is the govemment's
view of the way forward. It recognises that everyone has a role to play, and that

there are many areas where the best results will depend on collaborative action.

The govemment has a key leadership role of articulating outcomes and

directions for New Zealand. That is the main purpose of this programme of
action - to set directions and outline the initial actions the government will be

taking. We will focus on the issues of water quality and allocation, energy,

sustainable cities, and child and youth development'

Partnership is at the heart of the sustainable development approach. We want to

engage with others who have a stake in the issues, and work together to develop

and implement the programme of action.

We want to build an innovative and productive New Zealand. The sustainable

development programme of action will help us find solutions that provide the

best outcomes for the environment, the economy and our increasingly diverse

Tbis represented a major change in priorities for the govemment. Prior to Rio+10 water was

regarded as an issue of importance but did not rank amongst the govemment's priorities.

However, a survey of the public commissioned by the government as part of the Rio+10 work

identified water quality as the key issue of concern (Hobbs, 2001d; Interviewee, 2003).
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society. New Zealand's success in the modern world depends on this - so too
does the wellbeing of future generations" (New Zealand Government, 2003, p.

5).

The overarching goal of the water prograrnme is to ensure that adequate, clean

freshwater is available for all. This is to be achieved by developing a policy
framework that guarantees the sustainable, efficient and equitable allocation of
freshwater, safeguards freshwater quality for all appropriate uses and protects

waterbodies of national importance (New Zealand Government, 2003; Ministry for
the Environment, 2003). In order to achieve this, a series of projects have been

established to:

preserve or improve current water quality and identify and mitigate
sources of freshwater contamination.

o establish and implunent industry and sector partnerships to improve
freshwater quality.

r identiff nationally important waterbodies, review current approaches to
protecting nationally important waterbodies and address threats to at risk
nationally important waterbodies (New Zealand Government, 2003;
Ministry for the Environment, 2003).

A copy of the Sustainable Developmentfor New Zealand Programme of Action (New

Zealand Government, 2003) and information on the water programme of action
(Ministry for the Environment, 2003) are included on the CD-ROM that accompanies

this dissertation.

Sustainable Development and Protecting Lake Taupo

At an early stage, the new government identified that water quality issues would
benefit from a holistic partnership approach. As early as March 2000, the Minister for
the Environment advocated the need for the sustainable development of the Lake

Taupo catchment:

"Some of our icons are under threat. For example, I understand that intensiffing
land use in large areas of Lake Taupo's catchment, such as conversion to

dairying could have devastating effects on water quality in the lake. We need to

work hard to ensure that our icon lakes are kept that way - as national icons we

are proud of.

.... On the Lake issue, again I think we need to look at partnerships. Take Lake

Taupo for example. Land use edicts could be invoked involving extensive

litigation and objections. Or the community there could work together with the

common goal of protecting an internationally outstanding lake. Such an

approach would be one compatible with the idea of sustainable development. I

strongly encourage those involved with the Lake Taupo area to all show the

leadership necessary to protect that very important water resource. And as I
noted earlier, it may only be the threat of regulation and land use controls that
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may provide the final incentive for partnerships to be developed in the Taupo
catchment" (Hobbs,2000b, pp.2 and 5).

Likewise in October 2000:

"Most New Zealanders recognise Lake Taupo as a national icon. Threats to its
water quality therefore need to be taken very seriously. Recently work
undertaken by Environment Waikato has highlighted the vay real threats facing
water quality in Lake Taupo. The potential expansion of intensive farming in
the Taupo catchment is likely to lead to additional nitrogen run-off into the lake,
which in tum, will impact on Taupo's pristine water clarity. In response to these
concerns Environment Waikato is preparing a variation to its proposed regional
plan.

I don't mean to say too much about this issue today, suffice to say, it is great to
see Environment Waikato addressing this issue, and doing so in way that
involves its people and communities. Lake Taupo is a resource that is enjoyed
by many people in the Waikato and throughout the country. I am hopeful that
Environment Waikato can continue to work towards management of Lake
Taupo that upholds its water quality to the benefit of all" (Hobbs, 2000c, p. 6).

Mindful of the new government's position on sustainable development, Environment
Waikato began to build a case for government involvement in the Protecting Lake
Taupo initiative. EW began by atternpting to convince the Taupo District Council
(TDC) and the Tuwharetoa Maori Trust Board to make a joint approach to the
government for support. This came to fruition in August 2002 when the Taupo
District Council and the Tuwharetoa Maori Trust Board agreed to join Environment
Waikato in a three-way partnership to protect the Lake (Environment Waikato,
2002e).

On 12 December 2002, representatives of EW, the TDC and the TMTB met with the
Minister for the Environment, Marian Hobbs, and the Minister of Tourism and MP for
Taupo, Mark Burton, to discuss Protecting Lake Taupo.'The Ministers indicated that
the government was prepared to support the Protecting Lake Taupo initiative. The
Ministers were not, however, willing to discuss the nature or extent of the
government's role. Following the meeting, the Minister for the Environment
instructed the Ministry for the Environment to prepare a cabinet paper to investigate
govefirment involvement in the initiative (Environment Waikat o, 20029; Interviewee,
2003).

During the course of negotiations with central government, Environment Waikato
suggested a strategy comprising the use of RMA regulations to freeze nitrogen
leaching at existing levels and the retirement of government owned pastoral land to
achieve the permanent 20% reduction in nitrogen losses in the catchment
(Environment Waikato, 20041). The cabinet paper rejected this proposal and

suggested instead that the government contribute to a joint public fund "to assist the

transition to a more sustainable land use in the catchment rather than focussing solely
on changing their own land use" (Environment Waikato, 20041, p. 22, Office of the

The meeting was originally scheduled for August 2003 but had to be postponed when the Prime

Minister moved the general election forward from November to July (Interviewee, 2003).
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Minister for the Environment, 2003b). In July 2003, cabinet confirmed that the

government would join with EW, the TDC and the TMTB in a four-way partnership

to protect Lake Taupo. The cabinet also accepted the recommendations relating to the

nature of government support contained in the cabinet paper (Hobbs, 2003b;

Environment Waikato, 2003d; Office of the Minister for the Environment, 2003b)'

According to the Minister for the Environment in a press release issued to publicise

the government's participation in the partnership:

"Lake Taupo is a treasure and we must protect it - for environmental, economic

and cultural reasons. The government recognises that it has an important role to

play in the sustainable development of the Taupo catchment. ,.. This is the first

time a comprehensive prograurme linked the economic development of a

catchment to an environmental protection programme. It is an approach which

fits in with our Sustainable Development programme of Action. We will be

working with local government, iwi authorities and others to agree what needs

to be done to achieve the [nitrogen reduction] target" (Hobbs, 2003b, p. l).

Protecting Lake Taupo: A Long Term Strategic Partnership

Soon after the govemment committed to the four-way partnership, Environment

Waikato decided to publicly launch Protecting Lake Taupo: A Long Term Strategic

Partnership (Environment Waikato, 2003e; 20030. The strategy was driven by a

desire to foster linkages between government and the community in order to develop

innovative ways of protecting the Lake from the effects of nitrogen. According to

Environment Waikato:

"The only way we can protect Lake Taupo is through a 'Partnership of
Innovation'. It requires not only finding new ways of doing things in the Lake

catchment, but also new things to do ... The options and recommendations

outlined require a fundamental shift in the way we as a society think about our

environment, and how we interact socially and economically" (Environment

Waikato,2003e, p. 2).

The strategy document acknowledged that RMA regulations would be used to

"reshict but not reduce current levels of nitrogen being lost from land in the

catchment" (Environment Waikato, 2003e, p. l3). The primary focus was, however,

on creating options for achieving the permanent 20o/o rcduction in nitrogen losses:

'oThis Strategy suggests different opportunities for achieving change to protect

Lake Taupo. We could simply impose rules that reduce the amount of nitrogen

lost from rural land, residential development and sewerage treatment. However

this would mean that the farming community in particular would face

significant economic and social costs. Under current farming practices, nitrogen

reduction ruIes would force pastoral farmers to reduce stock numbers to

uneconomic levels. To spread the burden of change more evenly across the

community, w€ propose a more flexible, constructive and co-operative

approach" (Environment waikato, 2003e, pp. 13; see also Envirorunent

Waikato, 2003f; 2004b).
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Table 5.3: Protecting Lake Taupo - A Partnership Approach

This table sets out the key storylines of the Protecting Lake Taupo Sfategy. The story identifies the

importance of maintaining the Lake's water quality, links this with the threat to the Lake's high
water quality posed by increasing nitrogen inputs from urban and rural sources and promotes an
innovative partnership as the solution to the problem. The Strategy builds on the original storylines
in the Seplember 1999 Policy Committee paper outlined in Table 5.2 but these have been modified
in response to political action. Important shanges in the Srategy include identiffing multiple
sources of the problem, acknowledging the contribution of rural landowners to past protection

efforts, characterising the solution as a practical exarnple of sustainable development in action and

employing a wide variety of solutions to the water clarity issue.

COLLECTIVE GOAL
Maintain the Lake's existingwater quality.
o Lake Taupo is internationally renowned for its deep clear water and valuable tout fishery. The

Lake is at the heart of the local economy, attraoting increasing numbers of visitors. Lake Taupo
is one of the great lakes of New Zealand.

o Protecting Lake Taupo is extremely important to people in Taupo and the wider regional
community. Water quality is consistently identified as the most important environmental priority
facing the Waikato region- "In a survey 90 percent of the urban community and 9l percent of the

rural community said that preserving the water quality of the Lake is the most important iszue for
Taupo" @nvironment Waikato, 2003d, p. 8).

TFF', PROBLEM
Water qualily is declining due to increase in nitrogen in runofffrom urban settlements and rural
sources.
o Scientific evidence shows conclusively that the health of Lake Taupo is declining. The

communities surrounding the Lake are becorning increasingly concerned. Residents now report

their own evidence of declining Lake health over the last few decades.

o "Over the last fiffry years the change to more intensive land uses around the Lake has increased

the emount of nitogen entering the Lake. Much has been done by landowners over the years to
protect the lake from sedirnent ... Unfortunately these efforts haven't been enough to counter

increases in nitrogen leaching from agricultural land. In addition, urban settloments close to the

lake have contributed to an increase in nitrogen at the Lake's edge" (Environment Waikato,

2003d, p. 7).

WnA*T NEEDS TO BE DONE?
Reduce nitrogen inputs into the Lake.
r "The evidence available estimates that manageable nitrogen loads to the Lake must be reduced

by 20 per cent to maintain water quality at its current level. This meAns that we have to sfuenge

the way rural and urban land is managed. Even if we take action right now, the Lake's water
quality will probably continue to worsen before it improves. This is because of the time it takes

for the effects of activities on the land to reach the Lake" (Environment Waikato, 2003d, p' 8)-

THE SOLUTION
P artnersh ip s for innov ation
e ''fhe only way we can protect Lake Taupo is through a partnership of innovation. It requires not

only finding new ways of doing things in the catchnent but also of frnding new things to do"

@nvironment Waikato,2003d, p. 4).
o The opporurnities fe1 innsysliye lake protection include establishing a joint public fund to help

convert pastoral land to low nitrogen land uses, research and development of low nitrogen

farming practices, upgrades to existing sewerage systems, building strong partnerships between

government and Tuwharetoa, exploring low nitrogen land use options, land swaps, nitrogen

hading regimes and regional rules.

Source: Environment Waikato (2003e; 20030.
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The opportunities identified in the strategy included the establishment of a joint public
fund to assist with the conversion of pastoral land to low nitrogen land uses, upgrades
to sewerage systems, improved maintenance of septic tanks and the development of
new, low nitrogen farming practices for the remaining pastoral land in the catchment
(Environment Waikato, 2003e; 20030. Table 5.3 sets out the critical elements of the
strategy in more detail. Copies of a newsheet summarising the main points of the
strategy (Environment Waikato, 2003f) and the strategy document itself (Environment
Waikato, 2003e) are included on the CD-ROM accompanying this dissertation. A
reception to mark the public launch of the strategy was held at Taupo on l8
November 2003 (Environment Waikato, 2003 c; 20041).

Financing a Strategy

Central Government Funding

In the meantime, attention tumed to developing a strategy for funding the changes
necessary to achieve a permanent 20o/o reduction in nitrogen in the catchment. Work
undertaken by the Ministry for the Environment and Environment Waikato estimated
the cost of achieving the permanent reduction at $145.3 million. This total cost
included some $81.5 million of new expenditure and $61.8 million of committed
expenditure (Environment Waikato, 2004b: 20041; 2004m). New expenditure
included 567.5 million for the purchase, conversion and retirement of pastoral land
and $5 million for research. Committed expenditure included $23.8 million for
upgrading existing sewerage systems and $6.75 million for Project Watershed
(Environment Waikato, 2004b; 20041;2004m). The estimated costs of implementing
Protecting Lake Taupo are set out in Table 5.4.

In December 2003, a second paper investigating the extent of the central
government's contribution to Protecting Lake Taupo was presented to the cabinet.
The government resolved to commit some $36.7 million (or 45%) towards the
estimated additional expenditure of $81.5 million over a fifteen year period (Office of
the Minister for the Environment, 2003a; Hobbs, 2003a; Environment Waikato,
2004b;2004m).

Regional and Local Government Funding

Once the central government had finalised its contribution to the public fund it was up
to Environment Waikato and Taupo District Council to determine their financial
contribution to the strategy. In March 2004, EW and TDC released a draft joint
funding policy for public comment (Environment Waikato, 2004m). Under the policy
Environment Waikato planned to contribute $26.9 million (or 33%) and the Taupo
District Council planned to contribute $17.9 million (22%) to the estimated additional
expenditure over fifteen years. These funds would be raised by levying new regional
and district rates (Environment Waikato, 2004b; 2004m; Taupo District Council,
2004c).
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Table 5.4: Protecting Lake Taupo Project Costs

Source: Environment Waikato (2004b; 20A41; 2004m).

Notes:
l. The estimated cost of land purchase and nitrogen reduction ($67.5 million) was based on the

area of land that would need to be retired in order to reduce nitrogen discharges to the Lake by
20o/o and the difference in the value of land for pastoral use and forestry use. The area of land

was estimated at 13,500 hectares and the difference in land values was estimated at $5,000 per

hectare. A:ry loss in value for remaining pastoral land or forestry land was excluded from the

calculation as was the value of lost development opportunities (Environment Waikato, 2004m).

2. Research and development costs were "estimated from a series of individual generic research

projects valued at $334,000 per year for fifteen years" (Environment Waikato, 2004m, p. 7).

3. Project monitoring costs were based on the allocation of two staff members to the task plus

associated benchmarking and management costs for fifteen years (Environment Waikato,

2004m).
Transaotion costs were estimated at 6oh of the cost of land purchases (Environment Waikato,

2004m).
Taupo District Council has since revised its estimate
systems to approximately $30 million (Environment
programmed works see Environment Waikato (2004k).

Environment Waikato rsceived some 1,500 submissions commenting on Protecting

Lake Taupo while Taupo District Council received approximately 150 (Environment

Waikato, 2004b; Taupo District Council, 2004c). The majority of submissions

supported Protecting Lake Taupo but a number felt that the costs of the strategy had

not been apportioned fairly. Concerns were expressed that those causing the problem

ought to pay more and that ratepayers from outside the catchment should not be

required to bear any of the costs (Environment Waikato, 2004b; Taupo District
Council, 2004c'S.In response, EW and TDC argued that the partners agreed that the

funding proposal was fair to all. According to Environment Waikato:

"... the Government, Environment Waikato and Taupo District Council had

carefully considered what was causing the Lake water quality to decline and

who would benefit from the project. They believed that the deal reached among

the three parties was good for the Lake and cost-effective for regional

ratepayers" (Environment Waikato, 2004d, p. l; see also 2004b; Taupo District
Council,2004c).

4.

5. for the upgrade of existing sewerage
Waikato, 2004b). For details of the

Expenditure Net Cost ($000)

New Expenditure
Purchase, conversion, retirement or resale of land
Research and development - pastoral land use

Research and development - non-pastoral land use

Monitoring
Transactions costs (Public Fund set up and administration)
Subtotal
Committed Expenditure
Upgrade of existing sewerage systems (TDC)
Central government expenditure
Project Watershed (EW)
Monitoring (EW)
Subtotal

$67,450
$2,000
$3,000
$5,000
s4,000

$81,450

$23,830
$20,000

$6,750
$1 I,250
$61,830

TOTAL COST $143,280
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Both Councils adopted the funding policy in June 2004 as part of their Long Term

Council Community Plans (LTCCPs) (Environment Waikato, 2004b; Taupo District
Council, 2004c). As a result all property owners within the Waikato Region with the

exception of owners of forestry blocks would pay an additional $9 including GST per

property in the rating year beginning on I July 2004. This will increase to $18

including GST per property in the subsequent 14 years. Owners of forestry blocks
would p^y a new rate of $6 including GST per property in the first year increasing to

$12 including GST per property in the subsequent 14 years (Environment Waikato,
2004b). These new rates are expected to raise a total $1,280,000 in the financial year

ended 30 June 2005 and S2,560,000 in each of theremaining 14 years (Environment

Waikato,2004b).

ln the Taupo District, ratepayers outside the Lake Taupo catchment are to pay an

additional rate of $28.00 including GST per property. Commercial, residential,

industrial and forestry property owners within the catchment are to pay an extra

$67.50 including GST per property. Rural ratepayers within the catchment are to pay

an extra $101.00 including GST per $100,000 of land value (Taupo District Council
2004c; Environment Waikato,2004b;2004m). For a farmer owning a 20 hectare farm

in the Western Bays worth $138,000, for example, this represents a rate increase of
9.26% or $124.30. For a farmer owning a2g1hectare farm in the same location worth

$ 1,030,000 this represents an increase of $927 .72 or 17 .28Yo (Taupo District Council,
2004c). These new rates are projected to raise $650,000 in the financial year ended 30

June 2005 and $1,300,000 in each of the remaining l4 years (Taupo District Council,
2004c). These rates are, however:

"... in addition to other costs related to Lake Taupo that will be paid by Taupo

residents. For example, Taupo District ratepayers can expect to pay an

additional $12 million for sewage and stormwater upgrades above previously

estimated costs. Similarly, rural landowners will pay rates plus they will also

bear the cost of foregoing opportunities for intensification and for operational

changes to comply with rules that will be part of the project" (Environment

Waikato, 2004b,p. 8l;Taupo District Council, 2004c,p. 52)."

A copy of the Protecting Lake Taupo section of Environment Waikato's LTCCP
(Environment Waikato, 2004b) and the joint funding policy (Environment Waikato,

2004m) are included on the CD-ROM accompanying this dissertation.

Freezing Nitrogen: Varying the Proposed Regional Plan

While EW and TDC were finalising the funding of the strategy to achieve the

permanent 20o/o nitrogen reduction, work began in earnest on developing the RMA
rules to freeze the amount of nitrogen entering the Lake. On 30 September 2004, EW

released a draft Variation to the Proposed Regional Plan for public comment.' The

draft Variation contains various rules that are designed to cap the leaching of nitrogen

6

7
The funding policy is, however, subject to normal reviews under the LGA2002-
As part of the process EW investigated whether there was a need to amend the Waikato

Regional Policy Statoment (RPS) to ensure that it was consistent with the Protecting Lake

Taupo Strategy and the draft Variation to the Proposed Waikato Regional Plan. The conclusion

was that a change to the RPS was not required because the draft Variation "dovetails" with the

RPS (Environment Waikato, 20049).
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into the Lake at existing levels. The rules permit landowners to leach the same

amount of nitrogen as they were leaching from their land over the period 2001 to
2004. Land use changes that increase the level of nitrogen leaching from a parcel of
land must either be authorised by resource consent or offset by a comparable decrease

in nitrogen leaching elsewhere in the catchment (Environment Waikato, 2004j;
2004k). According to Environment Waikato:

"The purpose of the rules is to implement the policies that adopt nitrogen
capping (grandparenting) to protect the water quality of Lake Taupo.

The approach presented in this draft document is based on the initial allocation
option of grandparenting - that is, landowners are initially allocated their
existing nitrogen leaching output. Landowners are allowed to leach the same

amount of nitrogen as they were leaching from their land over the period from
200I-04. Ninogen leaching is capped for each individual property - that is,

leaching cannot increase above the landowners allowable limit, unless increases

are offset by a decrease elsewhere in the catchment @y trading nitrogen
leaching rights).

Offsetting or trading rules allow nitrogen leaching rates from land uses to be

traded between landowners or used as a means of land use management within a

large property" (Environment Waikato, 2004k, pp. 5 and 20).

In addition, the Taupo District Council prepared a Proposed Variation to its Proposed

District Plan to deal with the effects of urban and rural subdivision on the

environment. The Proposed Variation was prompted by a desire to address the
perceived failings of the laissez faire philosophy of the Proposed Plan by imposing
sfronger controls on the intensity of subdivision. However, it also includes stronger
performance standards for stormwater and sewerage systems in an effort to protect the

Lake' s water clarity (Taupo District Council, 2004b; 2004d; 2004e; 2004f).

The CD-ROM included with this dissertation contains copies of EW's draft Variation
(Environment Waikato, 2004j), the supporting explanation of the approach taken in
the draft Variation required by the RMA (Environment Waikato, 2004k) and TDCs
Proposed Variation to the Proposed District Plan (Taupo District Council; 2004b;
2004d,2004e;20040.

Where to from Here?

The beginning of 2005 will see work continue on the Variation to the Proposed

Regional Plan and on the establishment of a suitable body to administer the public

fund for nitrogen reduction. In relation to the rules, Environment Waikato has

distributed a copy of the draft Variation to the government, the TDC, the TMTB and

interested stakeholders. It plans to meet with them to discuss the contents of the draft

and notiff a Proposed Variation under the First Schedule to the RMA in April 2005

(Environment Waikato,2004E;2004o). The critical outstanding issue to be resolved is

whether the plan ought to allocate nitrogen based on existing leaching rates or based

on average leaching rates across the entire catchment (Environment Waikato, 2004j;

2004k;2004o). In relation to the public fund, the current proposal is to establish an

independent trust board, responsible to a joint political committee, to manage the
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fund. The intention was to release a draft management structure in February 2005 and
formally establish the trust board in July 2005 (Environment Waikato, 200ap).

Conclusion

The Protecting Lake Taupo initiative began life as a regional regulatory initiative.
Since 1999 it has been transformed into a strategic partnership between national,
regional and local government and Tuwharetoa. Universal agreanent has been
reached that the Lake is under threat from increasing concentrations of nitrogen, that
action needs to be taken to protect the Lake, and that a creative combination of
governance mechanisms including the retirement of pastoral land, the upgrade of
sewerage systems, research into low nitrogen land uses and RMA regulations are

required to address the issue in a sustainable manner (Environment Waikato 2003e;
2003f). Funding has been secured from central, regional and local government to
implanent the Strategy and a draft Variation to the Waikato Regional Plan containing
rules that control both urban and rural discharges of nitrogen has been released. How
did this transformation come about? The next two chapters attempt to answer this
question by investigating key institutional, material and political influences on the
development of Protecting Lake Taupo.
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6

PROTECTING LAKE TAUPO: ACTORS AND
GOVERNING STRATEGIES

Introduction

Protecting Lake Taupo was initially conceived as a regulatory initiative but evolved
into a multifaceted governance initiative. It utilises a complex set of co-ordinating
mechanisms to maintain Lake Taupo's water clarity while sustaining individual
livelihoods and community wellbeing. This chapter examines the reasons behind the
evolution of Protecting Lake Taupo in more depth. It investigates the role of actors

and strategic calculation in shaping Protecting Lake Taupo. In undertaking this, the

chapter does not attanpt to investigate the impact of every conceivable individual or
organisation on the shape of the governance initiative. Instead, it focusses on those

actors and strategies that had a notable impact on Protecting Lake Taupo and which
may hold significance for understanding how sustainability principles may be
institutionalised.

The chapter is in two parts. The first part investigates the role of the state in the

development of Protecting Lake Taupo. It draws on Jessop's ideas on the state and

Jenson's ideas on the politics of representation outlined in Chapter Two to investigate

the impact of the integral state on the initiative. It examines the relationships within
different branches of the stateo between different branches of the state and between the

state and civil society as it traces the transformation of Protecting Lake Taupo from a
regional state project into a national hegemonic project. In tracing this transformation
the chapter is concerned with uncovering the way in which actors formed broad

coalitions and developed strategies to influence the shape of Protecting Lake Taupo.

The second part builds on this analysis by concentrating on the role of Tuwharetoa in
the development of Protecting Lake Taupo. The literature is dominated by discussion

about the appropriate role of indigenous peoples in environmental governance.

Furthermore, indigenous rights are becoming increasingly recognised in international
environmental agreements (see, for example, Bosselmarr, 1997). As noted in Chapter

Four of the dissertation, Tuwharetoa are both the indigenous people (tangata whenua)

of and significant landowners in the catchment. As a result they could be expected to

be important actors in the process. An investigation of the role of Tuwharetoa
provides a fascinating case study into the role of tangata whenua in environmental

governance under the RMA and a surprising opportunity to reassess contemporary

interpretations of the sensitivity of juridical-political institutional arrangements to

indigenous peoples' issues.

The State and the Politics of Sustainability

Neo-Gramscian state theory suggests that the state adopts state projects and strategies

in order to secure some form of functional unity in a turbulent social and political
environment (Jessop, 1990b). As noted above, the following section investigates the

ways in which the integral state employed state projects and state strategies in an
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effort to protect Lake Taupo's water clarity from the threat posed by increasing
nitrogen inflows into the Lake.

Building a Regional State Project

The local government and RMLR process discussed in Chapter Three established the
institutional context for the development of Protecting Lake Taupo. The reforms
created Environment Waikato and provided it with the mandate to manage land for
the purposes of maintaining water quality in inland waterbodies. The new governance
structure adopted a model of internal organisation that demarcatod between elected
representatives (councillors) who retain final decision making powers and expert staff
who provide organisational, technical and policy support (Palmer, 1993).

Protecting Lake Taupo was initiated by EW staff who believed that a measured

decline in Lake water quality and projected intensification of dairy farming in the

catchment warranted regulatory intervention by the Council (Environment Waikato,
1999b; 1999d). Due to the institutional separation of political and policy functions,
the initiative was not going to progress beyond a staff proposal unless staff could
enrol councillor support for the proposed course of action. Initial councillor support
for a regulatory response to the problem was achieved through the presentation of a
policy paper to the Council's Policy Committee in September 1999 (Environment
Waikato, 1999e). This paper set out Council offrcers' interpretation of the issues and a

recommended course of action. As noted in Chapter Five, the deceptively simple
arguments set out in the paper justified action through reference to community desires

for a clean, clear lake, a simplified account of the scientific evidence that showed a

decline in lake water clarity, potential threats to lake water clarity and the costs of
doing nothing. This was sufficient to enrol councillor support for a Variation to the
Proposed Regional Plan to protect the Lake's waters, subject to approval from the

Tuwharetoa Maori Trust Board (Environment Waikato, 1999e).

The continued development of Protecting Lake Taupo required staff to maintain
councillor support for the project, which, particularly in the cases of early and

overwhelming opposition from pastoral landowners, was not an easy task. In order to
do this, EW officers initiated regular councillor workshops. These gave staff the

opportunity to keep councillors up to date with the issues and gave councillors an

opportunity to engage in free and frank discussion of the proposal. As the issues

involved in protecting the Lake became more complex, these workshops provided
increasingly vital forums in which staff and councillors could work through the

issues, develop a united front in relation to negotiations with other actors and maintain
the momentum of the initiative. In the same way, Council officers held regular staff
meetings and scientific workshops in order to work througfr the issues surrounding the
protection of the Lake, develop a unified view on scientific and policy issues and

respond to councillor requests and questions about the initiative (Environment
Waikato,2004l).

The institutional separation of political and policy functions meant that staff had the

ability to control what, when and how issues and information are presented to

councillors. In this way, staff played a central role in transforming the Lake Taupo

water quality issue into a priority for political action. They also influenced the

direction of the policy initiative through the way that they presented the issue and
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possible solutions to councillors.l It was up to the councillors, however, to make the
important political decisions over the launch of the initiative, the adoption of the
water quality target, the contents of the strategy and Council's financial contribution
to implernenting the strategy. In the exercise of these functions, councillors provided
important checks on the progress and influenced the shape of the initiative.
Councillors were not, for example, prepared to proceed with the project until staff had

approached the Tuwharetoa Maori Trust Board in order ascertain their position on
action to protect the Lake (Environment Waikato, 2000i). They were also active in
slowing policy development in light of pastoral landowners' calls for convincing
scientific evidence that the Lake's water quality was under threat. Councillors,
perhaps cognisant of the political consequences of pressing on with unpopular
regulatory action, deferred making a decision on the water quality target pending a

review of scientific evidence and further consultation with stakeholder groups
(Environment Waikato, 2000f; 2001i). During the policy development process,

councillors actively contributed to policy development and funding strategies at

councillor workshops.

The role of individuals in the development of political projects is an area that is often
overlooked in contemporary research (Jones et al., 2004). This dissertation is not
concerned with uncovering the influence of individuals on the project and as a result
uses the terms "staffo and "councillors" as convenient labels to identiff the diflerent
roles and responsibilities of EW personnel. This does not mean that every staff
member and every councillor held identical views on the issues involved in Protecting
Lake Taupo. Instead, the process of building a unified Council position on Protecting
Lake Taupo depended on a process of debate and discussion in council, policy
committee, councillor workshops, staff meetings, scientific workshops and think
tanks. Individual councillors and staff raised concerns and contributed ideas to the
debate. Indeed, some interviewees were quick to attribute the success of the initiative
to the political skills of key individuals within EW in building support for action
within Council and in building relationships with central government, TDC, the

TMTB and stakeholders (lnterviewees, 2003).

Enrolling Stskeholders' Support

Between July 1999 and November 2000, Protecting Lake Taupo essentially remained
an EW project. The public launch of the initiative in May 2000 represented the first
attempt by Environment Waikato to widen the scope of the project, familiarise the
local community with the Council's intentions and shore up community support for
the proposed course of action. The proposal, however, encountered significant
opposition from pastoral landowners who quickly recognised that they would bear the

majority of the costs of any proposed regulatory action. The intensity of this

opposition resonated with councillors and threatened their previous resolve to address

the issue. Councillors directed staff to stop further policy development work and

review the scientific evidence, and deferred making a decision on the appropriate
water quality option until they were satisfied about the scientific evidence supporting

the case for action (Environment Waikato, 2000t 2001i). This left staff with
something of a quandary:just how certain is certain? Staff were forced to wrestle with

This is not to suggest that staff actively manipulated councillors. There is nothing to suggest that

staff acted anything other than in an ethical maruter at all times.
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a potential tradeoff between precautionary action and scientific certainty

(Environment Waikato, 2000f).

This quandary was effectively solved when pastoral landowners decided to form TLC

to represent their interests and offer to work with Council to protect the Lake. It
appeared to pastoral landowners that Environment Waikato was united in its

commitment to action to protect the Lake. It also appeared that the local community

and an unsympathetic media, who were intent on singling farmers out as

environmental villains, backed EW's plans. [n these circumstances, individual farmers

realised that continued opposition to the project would not garner much sympathy

from the wider community (Interviewee, 2004). If they persisted, they would be

drawn into a long and possibly unsuccessful fight to stop the proposed regulatory

response to the water clarity issue. The best option in light of this was to form a

landowner Soup, enlist the support of as many pastoral landowners in the catchment

as possible and use this strength to engage with Environment Waikato. By talking to
EW, pastoral landowners could, perhaps, achieve a result that protected the Lake's

water clarity while avoiding costly regulation (Interviewee,2004)-

Pastoral landowners were particularly astute with their positioning of their

representative group. The christening of the organisation, Taupo Lake Care or TLC,
with its inescapable reference to "tender, loving, care", represented an attempt to

portray pastoral landowners as a goup of people who were really concerned about the

Lake and who were prepared to do their bit to save the Lake (Jenson, 1990; 1993). In
doing this, TLC members hoped to put a stop to the bad press that pastoral

landowners were getting and to gain support for their attempts to ameliorate the

effects of any policy response on pastoral landowners (Interviewee, 2004). This

voluntary decision by pastoral landowners to buy into the project represented a critical

turning point in the trajectory of the Protecting Lake Taupo initiative. Shortly after

TLC approached the Council, councillors, who had been struggling with the scientific

case for action in light of opposition from pastoral farmers, accepted that there was

sufficient scientific evidence to justiff action to protect the Lake. Councillors resolved

to adopt the maintenance of existing water quality in the Lake as EW's water quality

target and directed staff to work closely with interested stakeholders to secure the

achievement of the new water quality goal (Environment Waikato, 2001i; 2001k).

Environment Waikato staff and TLC immediately set to work on developing a

working relationship. TLC's position at the bargaining table was strengthened by its
claim to represent over 80% of the private pastoral landowners in the catchment as

well as the government's Department of Conections Corrlands farming unit. TLC was

acutely aware of the importance of enrolling the remaining pastoral landowners,

mainly Tuwharetoa economic authorities, under its representative umbrella. TLC

made it clear to Environment Waikato that its mandate could extend to all of the

private pastoral landowners in the catchment once it had contacted the remaining

Tuwharetoa economic authorities (Environment Waikato, 2001n). EW was also

acutely aware of the importance of enrolling all of the economic authorities in the

process. EW told TLC that if they were unable to confirm that they had the mandate

to speak for all private landowners, Maori Trusts and incorporations, EW would have

to develop a separate consultation strategy with the landowning Trusts and

incorporations (Environment Waikato, 2001n). This could, however, have proved

quite difficult for the Council as details of whom to contact were quite sketchy and up
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to date information difficult to obtain. As it transpired, TLC was able to enrol the

support of all of the economic authorities and so speak on their behalf at meetings

with Environment Waikato (Environment Waikato and Taupo Lake Care, 2001).

TLC's confirmation that it had the mandate to speak on behalf of all private
landowners and Corrlands, formally confirmed by the signature of a Memorandum of
Understanding (Environment Waikato and Taupo Lake Care, 2001), marked the

transformation of Protecting Lake Taupo from a regional state project into a regional

hegemonic project. At this stage, Environment Waikato could claim that it had

widespread support for action to protect the Lake, although the water quality target

and the precise nature of policy action rernained negotiable. Support was forthcoming
from all private non-Tuwharetoa landowners, all of the Tuwharetoa economic

authorities, Corrlands, the Tuwharetoa Maori Trust Board, the Lakes and Waterways

Action Group, tourism interests and the wider community. The latter was confirmed
by various surveys undertaken as part of the lake Taupo Accord and 2020 Taupo-nui-
a-Tia process (Sanders, 2001). In addition, the Taupo District Council, in a move that

was labeled quite surprising by some interviewees, indicated early on to Environment
Waikato that it had no objection to EW exercising its RMA powers to control land use

for the purposes of protecting the Lake's water quality. This was despite the potential

for conflict with the TDC's own RMA land management functions (lnterviewee,

2003). The other large landowner in the catchment, Landcorp Farming Limited,
remained non-cofiunittal although central goverrlment officials indicated that the

government expected it to act as a good corporate citizen and abide by any regulations

introduced by Environment Waikato (Interviewees, 2003).

Taupo Lake Care's decision to buy into Protecting Lake Taupo did not, howevero

imply that Environment Waikato and Taupo Lake Care initially saw eye to eye on all
potential issues relating to the protection of the Lake. For its part, Taupo Lake Care

was willing to concede that everyone wanted to maintain the Lake at its current high
water quality and that there was sufficient scientific evidence to show that there was a

need for action to protect the Lake. Indeed, TLC was willing to concede to EW that

"the science is about 80o/o there" (lnterviewee, 2004). It was not, however, necessarily

willing to accept that the maintenance of current water quality in the Lake was an

appropriate water quality goal unless the Council could guarantee the flexibility and

long term viability of farming in the catchment. Nor was it willing to accept that

regulation was necessary to achieve any water quality target. For its part, EW made it
clear that the water quality goal would not be revisited and it was the question of how

to get there that was crucial. However, both EW and TLC shared a common desire to

work through the issues together with a view to producing a result that "both could

live with" but not necessarily entirely agree with (Environment Waikato, 2001n;

Environment Waikato and Taupo Lake Care, 2001)'

Obtaining pastoral landowners' buy-in to the idea that the Lake needed protection

enabled Environment Waikato to move on to discuss exactly how the desired water

quality target could be achieved. In order to develop a policy response, Environment
Waikato adopted a strategy based on close dialogue with Taupo Lake Care to the

exclusion of other potentially affected parties. According to one interviewee, EW's

decision to engage with TLC reflected Council's view that the intensification of
pastoral land use posed the major threat to the Lake's water quality, Council's view

that any proposed regulations would have the greatest financial impact on pastoral

landowners, TLC's mandate to speak on behalf of nearly all of the private pastoral
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landowners in the catchment and the lack of interest expressed by other potential
stakeholders in the catchment to action (Interviewee, 2003).

It was during this stage that the focus of the project began to change from regulation
to a package of measures that would maintain current water quality in the Lake while
promoting local economic development and sustaining individual livelihoods. As
discussed in Chapter Five, policy options placed on the agenda included the purchase

of privately owned farms, lump sum payments in exchange for permanent nitrogen
reductions, the development of joint-venture forestry enterprises and land swaps
within and outside the catchment, local forestry grants and Kyoto protocol payments.

The latter would be made in order to promote the conversion of land into forestry and
go some way towards achieving New Zealand's carbon reduction obligations under
the Kyoto protocol to the Framework Convention on Climate Change. Also under
consideration was the development of RMA rules to control nitrogen leaching into the
Lake although TLC continued to express its opposition to a regulatory response to the
problern and advocate for voluntary controls on nitrogen use within the catchment
(Environment Waikato, 2001d; 2001e; 2001q; 2001r; 2002f;2002m).

Building a National State Project

As noted in Chapter Five, EW soon realised that implementing a course of action
involving any of the discussed policy options would be exffemely costly
(Environment Waikat o, 2002f).2 Discussion turned to investigating potential funding
sources with central govemment quickly singled out as a potential source of either
cash or in-kind assistance. The process of enrolling central goverrlment support
involved a multifaceted approach designed to broaden the support base for Protecting
Lake Taupo. This included the development of a working relationship with the Taupo
District Council and the Tuwharetoa Maori Trust Board, meetings between central,
regional and local government politicians, invitations to central government
politicians to visit the Lake and talk with stakeholders and meetings between central,
regional and local govemment managers.

Environment Waikato was well aware of central government's new vision for a

sustainable New Zealand and the emphasis placed by central govemment on the
development of regional and local partnerships for sustainable development. Nor did
the Minister for the Environment's comments about the need to develop partnerships
for the management of the Lake Taupo catclunent made as far back as 2000 go

unnoticed. EW recognised very early on that the success of any approach to central
government would likely depend on the Council's ability to convince govemment that

Protecting Lake Taupo was a model partnership for the sustainable development of
the Lake Taupo catchment. A case would have to be made that the ultimate success of
the partnership depended on the central government providing national leadership
through its support for the sustainable development of a national icon. To create this

In the financial year ended 30 June 2001 Environment Waikato's revenue amounted to $35

million of which only $13 million came from general rates. The forecast costs of
implementing the package eventually decided upon amounted to an extra 581.5 million. This

equates to 2.15 times total revenue earned in 2001 or 6.27 times general rates revenue earned

in the same year. In other words, if Environment Waikato was to raise the required revenue

itself in one year it would have to put rates tp by 627Vo (Environment Waikato, 2001a;

2004b).
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partnership, Environment Waikato would have to obtain Taupo District Council and
Tuwharetoa Maori Trust Board backing for the strategy being developed by EW in
consultation with TLC (Interviewee, 2004).

In order to secure this support, EW staffprepared a draft document entitled Protecting
Lake Taupo: A Long Term Strategic Partnership that set out the reasons for action
and the critical elements of the 'oaction plan ... for changing land use to protect the
Lake" (Environment Waikato,2002i). With an eye on the future pitch to the central
government the document contained numerous references to the sustainable
development of the catchment through partnership:

"This Plan is put forward for consideration as a partnership solution, which
involves local, regional, and Central Governrnent. The proposed Action Plan
includes the actions expected by each of the partners, what this means for
different communities, and what opportunities there are for people in the
catchment. It also sets out how the wider community, through its agencies
Environment Waikato, Taupo District Council and Central Government, could
assist in the transition to sustainable use of the Taupo catchment" (Environment
Waikato, 2002i, p. 3).

"The solution to maintaining the current water quality in the lake is to view the
changes necessary as an opportunity for sustainable development in the Taupo
catchment. ln short, to make changes for a prosperous future. The issue is to
make a change in the economy of the Taupo community in a way that both it
and country can benefit from and at a pace that can be accommodated by all
parties. Rather than expecting one party to pick up all the costs of protecting the
lake, the best way to proceed is to share the costs around residents, Central and

Local Government. Financial support now from Central Govemment, Taupo
District Council and Environment Waikato will be substantially less than the
potential losses if action is not taken and the lake quality declines"
(Environment Waikato, 2002i, p. 8).

Once Environment Waikato councillors agreed in principle with the partnership

strategy, the draft document was circulated amongst Taupo District councillors and

Tuwharetoa Maori Trust Board members. Meetings were also held between EW, TDC
and the TMTB where the strategy was discussed and support was obtained (in
principle) for a joint approach to the central government based on the proposed action
plan set out in the strategy. As Taupo District councillors noted:

"TDC can't afford not to be involved. ... The Lake is a national icon. TDC do

not believe that it is just an issue for Environment Waikato to sort out. Solutions
need to be brokered jointly . ..." (Environment Waikato, 2002n, p. l).

With the formal commitment of TDC and the TMTB to the project in August 2002,
the regional heganony broadened to include agreonent on the water quality goal and

the broad methods to achieve the water quality target. Regulation remained on the

agenda although TLC remained committed in its opposition to regulation and

continued to argue for a voluntary approach to reducing nitrogen inflows.
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While this was occurring, EW was also working on enrolling Ministry for the

Environment support for an approach to Ministers. This was achieved through a series

of meetings between Environment Waikato and Ministry for the Environment (MfE)
managers and staff. It resulted in the Ministry for the Environment committing to

support the EW, TDC and TMTB partnership to protect the Lake's water clarity.
According to one interviewee, during this dialogue Environment Waikato was quite

open with the Ministry over its desire to secure a central govemment contribution to

implementing the strategy. Initially, the Ministry was not receptive to the idea of
central government funding indicating to Environment Waikato that funding and the

retirement of state owned pastoral land in the catchment were not matters that were on

the political agenda (Interviewee, 2003).

However, Environment Waikato was not to be easily thwarted. At the same time as

they were dealing with the central government through the Ministry for the

Environment, they were also lobbying the Minister for the Environment, Marian
Hobbs, and the Minister for Tourism and MP for Taupo, Mark Burton, directly with a
view to arranging a meeting to discuss the possibility of central government support

for the project. They were assisted in this endeavour by TDC and the Tuwharetoa

Maori Trust Board (Interviewee, 2003).

When the Minister for the Environment was in Taupo to launch the 2020 Taupo-nui-
a-Tia project, Environment Waikato did not miss the opportunity to familiarise her

with the water clarity issue. According to one interviewee, the Minister was quite
impressed with the management effiorts taking place within the catchment
(Interviewee, 2003 ) while another interviewee commented:

"The Minister visited Taupo and caught a trout. This was vitally important for
getting the Minister on-side. It was probably the most expensive trout ever

caught! " (Interviewee, 2003 ).

This no doubt contributed to Environment Waikato's success in securing an initial
date for a meeting with the Ministers in August 2002. With the realisation that the

Minister for the Environment and the Minister of Tourism wcre prepared to meet with
Environment Waikato and that the government was increasingly likely to commit to
the project the Ministry for the Environment3 engaged in a more active role. EW and

MfE staff spent considerable time developing the basis for the approach to the

Ministers and revisingthe Protecting Lake Taupo: A Strategic Partnership document

(Environment Waikato,2002j) for presentation to the Ministers. The rewrite of the

document inhoduced significant new sections that linked the project even more

clearly to the sustainable development of the Lake Taupo catchment, painting the

strategy as a partnership solution and identifuing oentral and local government

leadership as an important driver of change:

It is difficult to establish when the Ministry for the Environment had a change of heart over

funding. According to one interviewee this occurred before the Minister for the Environment

and the Minister of Tourism agreed to meet with EW:

"Envhonment Waikato challenged this [the Ministry's initial position on funding]. They

argued that that funding had to be part of the solution, that funding was required to

implement change. The Ministry for the Environment accepted that this was the way to

go but made no promises of funding support" (Interviwee, 2003).
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"Protecting the Lake is one part of sustainable development for Lake Taupo's
catchment. Any land use and management changes must take into account the
social and economic wellbeing of current and furure communities who value the
Lake, both locally and nationally. This Strategy ... proposes a partnership
solution, involving local, regional and central government and Ngati
Tuwharetoa. It sets out opportunities for the future. It also suggests how the
wider community, through its agencies Environment Waikato, Taupo District
Council and Central Government, could assist fansition to more sustainable use

of the Taupo catchment.

Together with key partners, a rumge of opportunities to reduce nitrogen load to
the Lake have been identified [including] leadership by Central and Local
Government. Public investment and leadership could provide the benefits of
quick gains, certainty in achieving the nitrogen reduction and long term
community investment in the land. This could be achieved through two main
actions: change of land use on publicly owned pastoral land and Central and

Local Government funding to purchase private land" (Environment Waikato,
2002j,p.6).

The meeting wffi, however, postponed when the Prime Minister decided to call a snap

election for July 2002 (Interviewee, 2003). The nation returned the Labour
govemment (this time in a coalition with the Progressive Coalition) and, as a result, it
was a relatively easy task to reschedule the meeting for December 2002 (lnterviewee,
208).4 At this meeting the Ministers made a commitment to support Protecting Lake
Taupo.

There can be no doubt that Environment Waikato's political strategy and portrayal of
the initiative as a model partnership for sustainable development helped to secure the
central government's involvement in Protecting Lake Taupo. Indeed, as one

interviewee stated:

"Politically Environment Waikato played a smart game. One value attribute of
Environment Waikato is political astuteness. In their engagement with the

central government they successfully built support at all levels over time"
(Interviewee, 2003).

To put Environment Waikato's success solely down to strategic action, however,

would be to ignore the happy coincidence of political developments at the national

level. In particular, the election of the new government in 1999, its re-election in2002
and the Prime Minister's commitment to positive action on sustainable development

following the World Summit on Sustainable Development (Rio+I0) in Johannesburg

opened up the opportunity for the ultimately successful approach to government for
support.

The election of a right leaning National parry government may have stalled the progress of the

initiative.

114



Sustainable Developmentfor New Zealand and Protecting Lake Taupo

EW's push for cenhal govemment support for Protecting Lake Taupo coincided with
the election of a new government with a distinctive vision for New Zealand and a firm
view of the right way of goveming. Chapter Five sets out details of the substantive
aspects of the new government's vision for New Zealand. The institutionalisation of
this new vision, strongly based on the concepts of knowledge, innovation, sustainable

development, leadership and partnership, in contrast to the wholesale juridical-
political institutional restructuring that dominated the 1980s, rested on the clear

communication of the government's principles and the encouragement of new ways

of working within government. Ministers took every opportunity to sell their vision
though speeches to interest groups and the public (see for example Anderton, 2000;
2001; Clark, 2000a; 2000b; 2001; 2002b; Hobbs, 2000a; 2000b; 2000d; 2001a;
2001b), principles for action were developed for the state sector (New Zealand

Govemment, 2003) and decision-making processes were reviewed and necessary

improvements put in place (Advisory Group on the Review of the Centre, 2001; State

Services Commission, 2002\. The Sustainable Development for Nevv Zealand
Programme of Action captured this new way of doing business in the following terms:

"The central commitment of this programme of action is to strengthen the way
government operates by applying a set of guiding objectives and principles
across the government sector. By doing this, the government is offering a lead

to other sectors and enterprises in New Zealand and an invitation to share the
path to our coilrmon future. The strategic intent is established through a high-
level vision statement, and principles to guide goverrlment policy and decision-
making"(New Zealand Government,2003, p. 9).

These new standards applied equally to the central government bureaucracy. Here, the
govemment expected central goverrrment bureaucracy to work together to "get better

results for citizens, Ministers and staff' (State Services Commission, 2002, p. i). As
the report of the Review of the Centre put it:

"We are moving into a new phase of public management, starting to do some of
the 'harder yardsn'. [n a more demanding, rapidly changing world, the Public
Service needs to get closer to citizens and the community, to understand their
needs more, and to focus more on achieving results. This has some very specific
implications for the public service and the wider state sector:

o One agency can not do it alone - agencies have to work together, and with
communities outside Wellinglon, to address complex, and ever-changing
issuesn through collaboration, experimentation, and evidence-based policy
development.

. Values and high standards of behaviour across the state sector are critical to
coping with this volatility, being the glue which helps staff operate with
integrity and consistency in complex circumstances" (State Services

Commission, 2002, p. 1).
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According to one interviewee, the expectation of the government is that officials will
identifu and resolve issues before they get to cabinet. This should result in a sharper
focus on real public concerns and ought to:

"optimize outcomes by forcing government departments to look at all
perspectives and move away from advocacy for narrow sectoral interests
towards win-win solutions" (Interviewee, 2003).

The government's new vision for New Zealand, along with its principles for policy
and decision making and its goals to guide the public sector in achieving sustainable
development, are set out in Appendix 6.

The government's new approach was well developed by the time that the Ministers
for the Environment and of Tourism indicated to the three partners (EW, TDC and
TMTB) that the central goverrlment would support Protecting Lake Taupo. However,
in accordance with long established government conventions, the Ministers could not
formally commit the government to the initiative without cabinet approval. As a
result, the Ministers instructed the Ministry for the Environment to prepare a cabinet
paper on the issue of whether central govemment should comrnit to Protecting Lake
Taupo. It was now up to the Ministry for the Environment to work with all
govemment departments with a potential interest in Protecting Lake Taupo to obtain
consensus over whether or not the government ought to support the initiative. As one
interviewee put it:

"All departments need to agree on the contents of a cabinet paper before the
Ministers get to see it. You need to get buy in from all government departrnents
especially if money is involved or you are buying trouble. If there are any
disagreements the Ministers will reject the paper and tell you to go back and get
consensus" (Interviewee, 2003 ).

The question of whether officials had a free hand in drafting the cabinet policy paper
is open to debate. Some interviewees argued that the Ministers did not do anything
more than express their support for the initiative and indicate that they would seek
advice from officials on whether or not the govemment should become involved at
the meeting. The Ministers could not guarantee government support for Protecting
Lake Taupo. It was open to officials to produce a cabinet paper that recommended
that central government withhold support for Protecting Lake Taupo and for the
cabinet as a whole to accept that recommendation (Interviewees, 2003).

In light of contemporary political developments, however, cabinet approval seemed to
be little more than a formality. The Ministers for the Environment and of Tourism
were not operating in a policy vacuum when they expressed their support to EW,
TDC and TMTB. The cabinet had already made the critical decision to release a
sustainable development strategy prior to the Ministers' meeting with the three
partners. In addition, the cabinet had approved water as one of four key priority areas
for actions and identified the maintenince of water quality and thi protection of

As noted in Chapter Five, a public survey undertaken by the Ministry for the Environmeot as

part of the Rio+10 process identified water quality as the public's top environmental concem
(Hobbs, 200 ld; Interviewee, 2003).
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nationally significant waterbodies, of which Taupo is a flagship example, as critical
elements in the water progranrme of action (Ministry for the Environment, 2003). The

Ministers were familiar with Protecting Lake Taupo and recognised that the

partnership approach to the sustainable development of the Lake fitted with their
vision and principles for policy and decision-making. Indeed, the government

effectively signalled its support for Protecting Lake Taupo when it publicly released

its' Sustainable Development for New Zealand Programme of Aclion (New Zealand

Government, 2003) on 3l January 2003:

"The prograrrme highlights the imporlance of thinking differently and taking
into account the economic, environmental, social and cultural dimensions of
issues when we are making decisions. The sustainable development approach

will be ernbedded in the public sector and we will be looking for concrete action

in each programme area. We must learn to create opportunities for win-win
results. That is, that we improve economic performance as well as enhancing

the environment and the way we live. We also expect central governrrlent

agencies to develop new ways of working with local govemment, business,

Maori, the community and voluntary sector on sustainable development. The
Cabinet is driving the sustainable development initiatives ..." (Hobbs, 2003c,
pp. I and 2).

In addition, at a press conference held to mark the release of the Sustainable

Development for New Zealand Programme of Action (New Zealand Govemment,

2003), the Minister for the Environment stated, in response to a question about what

the programme of action meant in practical terms:

"We've got a big work prograrnme ahead of us. For example working on better

ways to conserve and allocate available freshwater, addressing the quality of
drinking-water through legislation and standards, involving all 'stakeholders' in
overcoming the threat to Lake Taupo and similar iconic waterbodies" (Hobbs,

2003c,p.2).

Notwithstanding this, officials from the Ministry for the Environment were still
required to prepare a cabinet paper. Consequently, they convened a series of meetings

with officials from a cross section of government departments to discuss the

preparation of the paper. Attendees at the meetings represented departments as diverse

as Treasury, the Ministry of Agriculture and Forestry, the Ministry of Economic

Development, the Department of Corrections, the Ministry of Justice, Te Puni Kokiri
(Ministry of Maori Development) (TPK), the Ministry of Research, Science and

Technology and the Department of Internal Affairs. These meetings served to bring

the bureaucracy up to date with the issues involved with the protecting the Lake, the

scientific justification for action and the current status of the initiative. Interestingly,

the discourse at the meetings focussed on the nature of government involvement in
the initiative rather than the fundamental question of whether the government should

become involved in the project. Major concems included the development of
equitable options to deal with the issue. The general consensus was that there was a

need for govemment to find a fair and cost effective solution to the water clarity
problem (Environment Waikato, 2003b). Not surprisingly, the cabinet paper

recommended to the government that it become involved in Protecting Lake Taupo'

The cabinet confirmed this recommendation in July 2003 and instructed officials to
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prepare a second cabinet paper about the form that central government support for the

initiative should take (Office of the Minister for the Environment, 2003b; Cabinet
Business Committee, 2003).

With the govemment so clearly tying its reputation on sustainable development to
Protecting Lake Taupo, the emphasis of the process shifted from building
relationships with powerful political actors in an effort to obtain support for the

initiative to working on the development of funding options. With the central
government, EW, TDC and the TMTB taking control of the funding process, the

question of relative contributions to the project was resolved through a process of
intemal bargaining between the partners. Chapter Seven discusses the discourses

employed in the negotiations in more detail. The central government was the first to
finalise its contribution with the Ministry for the Environment presenting the second

cabinet paper in December 2003 (Office of the Minister for the Environment,20O3a;
Cabinet Policy Committee, 2003). In a press release to mark the decision to contribute
$36.7 million to the joint public fund the Minister for the Environment said:

"We are working with our partners to develop a comprehensive programme,

including a joint public fund that will buy, sell and covenant land so that we can

change to low nitrogen land uses like forestry, This investment of public money

must be as cost effective as possible. We need to preserve our economic and

social oppornrnities in Taupo while ensuring the environment continues to

support and meet our needs. This package is designed to do just that. It is a
sustainable development option for the Lake Taupo region - and it is the

necessary option" (Hobbs, 2003a, p. 1).

With the govemment formally committing funds to the project it was up to EW and

TDC to determine how they would split the balance required to implement the project.

Here, there was some expectation from the central government that EW and TDC
would come up with the goods (Hobbs, 2003a). In determining this question EW and

TDC were required to comply with the procedures in the Local Government Act2002
(LGA). In the spirit of the four-way partnership, EW and TDC steered the funding
proposals through the formal LGA process. Although a number of submissions were

received which argued for amended proposals both Councils rejected these in favour
of the model negotiated by the partners. EW was simply required to contribute to the

initiative and the funding proposals represented a fair sharing of costs (Environment

Waikato, 2004b). After rates invoices began going out ratepayers began to query the

Taupo rate. In a press release issued in response to these calls, EW indicated that the

Council would not change its mind on the rating issue:

"Environment Waikato is receiving about 700 calls a day from people wanting

to know more about their rates since Council's rates invoices began going out

earlier this month. Apart from questions about how to make payments or
changing details, ... those living outside the Taupo area want to know why they

are paying a rate to protect Lake Taupo. [Finance Manager Warren Stevens]

said all Waikato ratepayers were paying $9 per property towards protecting

Lake Taupo. The health of the Lake is declining from excessive nitrogen caused

by intensiffing rural land use and urban growth over the past 50 years' ...
Protecting the Lake would have far-reaching implications for the Region's

economy. We believe that all New Zealanders benefit from having a clean lake.
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There are also significant benefits to the Region from Lake Taupo, and
Environment Waikato has a legislative responsibility to ensure that Taupo is
managed sustainably. Clearly Hamiltonians and others throughout the wider
Waikato catchment have a major stake in the health of the Waikato River,
which is fed by the Lake" (Environment Waikato, 2004m, p. 1).

Changing Dynamics at the National Level

The cabinet's formal approval of Protecting Lake Taupo changed the nature of the
central govemment's involvement in the initiative. While central government
politicians were aware of and had indicated their support for the approach being taken
by EW, they had been happy to take a hands off approach and let EW manage the
initiative itself. The Ministry for the Environment played a supporting role assisting
EW with scientific research, policy development and political liaison with Ministers
(Interviewee, 2003). In addition, Environment Waikato engaged various state (or
crown) owned research institutes (CRIs) to undertake scientific research into aspects

of Lake processes and water quality issues. While these CRIs are owned by the
central state they have operational autonomy, are required to make a commercial
refum on their research activities and are engaged by regional government, local
government and private interests on a purely commercial basis (Interviewee, 2003).

The July 2003 cabinet resolution saw the central goverrrment become a partner in the
initiative and signaled that central govemment would play an active role in the
development of Protecting Lake Taupo. The government formally appointed the
Ministers for the Environment and Agriculture as supervising ministers for the
initiative. It also established a working group of officials from the Ministry for the

Environment, the Ministry of Agriculture and Forestry, Te Puni Kokiri and the
Department of Conservation to guide its interactions with EW, TDC, TMTB and

stakeholders in the development and financing of the Protecting Lake Taupo strategy
(Interviewees, 2003). The central goverrunent also began to take a more hands on role
in the development of policy, funding and the regulatory response.

Central government's commitment to working with regional and local government

and stakeholders to achieve sustainable development appears to have created some

sense of unity within central govemment in relation to Protecting Lake Taupo. Central
government is committed to developing a solution to the water clarity issue that
government and stakeholders can accept although not necessarily agree with. Even

though central govemment is primarily organised along sectoral lines any
departmental tendencies to advocate on behalf of particular interests in relation to
Protecting Lake Taupo appear to have been abandoned. As one interviewee
commented:

"MAF doesn't see itself as an advocate. We aim to come up with a package

acceptable to everyone. We are not interested in stopping a regulatory response.

We recognise non-compliance problems with regulation but also recognise the

need for regulatory backup. We are not prepared to accede to TLC's request for
a voluntary response. At the end of the day agriculture will take a hit in the

Taupo catchment" (Interviewee, 2003 ).
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However, this is subject to an important rider:

"MAF accepts that agriculture is not important in the catchment. The position
might be different if agriculture made up a large part of the economic base of
the catchment like Rotorua" (Interviewee, 2003).

Similarly:

'oThe idea is to develop a package that is generally acceptable to people rather
than fighting it through the Courts" (Interviewee, 2003).

"TPK is a crown agency. Its job is to represent the interests of government in
good Crown - Maori relationships. Its responsibility to promote constructive
engagement with Maori and has a general troubleshooting role. TPK will add its
thoughts to discussion on Taupo even if the issue is not primarily a Maori issue.
This is generally appreciated by other agencies. TPK is not advocating for
Tuwharetoa" (Interviewee, 2003 ).

In another interesting illustration of governmental unity over the sustainable
development water programme of action, in general, and Protecting Lake Taupo, in
particular, the government's research funding agency, the Foundation for Research,
Science and Technology (FoRST), has reoriented its policy. Soon after the
government announced its commitment to Protecting Lake Taupo as a flagship
initiative for sustainable development, FoRST committed significant funding to water
quality research. On 3 Septernber 2003, FoRST announced that it had invested $12.8
million over six years in an AgResearch led research prograrnme to develop new
nitrogen friendly technologies and land use practices to support Protecting Lake
Taupo (Foundation for Research, Science and Technology, 2003c). This was followed
on 14 September 2003 by an announcement that FoRST had granted the National
Institute of Water and Atmospheric Research (NIWA) $9 million over six years to
develop innovative programmes to restore degraded waterbodies:

"In the Taupo and Rotorua Lakes the programme will improve the capacity for
iwi to be involved in lake management by developing tools for them to monitor
traditional food resources" (Foundation for Research, Science and Technology,
2003a, p. l)

Finally on 20 October 2003, FoRST committed $1.8 million over five years to an
NIWA-TMTB-University of Otago project designed to:

"further clarifu the causes underlying the decline in water quality, and help set

and refine targets to halt or reverse the process. [In a recurring theme linking
immediate objectives with the wider picture] it will proceed in a way that allows
lessons leamt at Taupo to be passed onto other catchments" (Foundation for
Research, Science and Technology,2003b, p. 1).

Unfortunately, space considerations prevent further investigation into the stories
behind the politics of science funding at central govemment level. Suffice to say, that
while the new govemment's new found enthusiasm for sustainable development
action saw funds being directed into proposals for policy orientated research on water
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quality, it did not result in any significant increase in the amount of funding available.
The result is that, while water research obtained a significant boost in funding, this
was largely at the expense of research in areas undervalued by the government such as

pure science and soil research (The New Zealand Herald, 2003; Benfell, 2003,
Macbrayne, 2004; Interviewee, 2004).

Changing Dynamics at the Local Level

Notwithstanding the financial benefits that came from the central govemmentos

involvernent in the projeot, it also resulted in a change in the political dynamics
surrounding the initiative. During the course of discussions, the central government,
EW, TDC and TMTB decided to recast Protecting Lake Taupo as a four-way
partnership to protect the lake and promote community wellbeing. The four partners,

which at least three interviewees referred to as the 'ogang of four"o resolved to work
together to achieve the community's goals for the Lake in consultation with other
stakeholders who had an interest in the project. In an interesting illustration of the
potential tension between the cenhal goverrrment's principles of national leadership
and community based partnerships, the four partners made it clear that they were
leading the project and would ultimately make the final decision on the direction of
the project. Other interested parties were redefined as stakeholders to be consulted
over policy development. They could not expect to obtain any special influence in
negotiations over the final shape of the strategy and the proposed regulatory response
(Interviewees, 2003). In Protecting Lake Taupo: A Long Term Strategic Partnership
(Environment Waikato, 2003e), EW put it this way:

"Lake Taupo needs our help. The health of the lake is declining. We need to act

now to ensure that it remains a national treasure known for its pristine water
quality. Environment Waikato is working in partnership with Taupo District
Council, Ngati Tuwharetoa and Central Government to find solutions that
protect Lake Taupo and maintain the local economy and community"
(Enwionment Waikato,2003e, p. 1)

Similarly, in the foreword to the Strategy Marian Hobbs wrote:

"The government recognises it has an important role to play in the sustainable

development of the Lake Taupo catchment. Partnerships such as this are the key
to preserving our society and our environment. Reducing the amount of nitrogen
entering the lake can only be achieved by people changing what they do on their
land. We will be working with local government, iwi authorities and others to
agree what needs to be done to achieve the nitrogen reduction target"
(Environment Waikato, 2003e, p. l).

The most immediate casualty of the decision to redefine the intiative as a four-way
partnership was TLC which found itself being relegated from a position of great

influence with EW to a mere stakeholder to be consulted on policy development and

the proposed Variation to the Waikato Regional Plan (Interviewees, 2003). According
to one interviswee:

"TLC does not have the stafus of a partner unlike Tuwharetoa, Environment
Waikato and Taupo District Council. We need to talk to TLC and listen to their
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concerns but TLC is not going to get editing rights on the strategy. They are not

going to get to sit and talk with the funders and treaty partners on funding. TLC
are not partners as they are not paylng for the package. But it is politically
important to get all sectors involved so we will listen to TLC's concerns. The

Minister went to Taupo and talked in depth to TLC last week [November
2003]" (Interviewee, 2003 ).

Certainly, TLC's position was not helped by unsympathetic central government

officials and Tuwharetoa economic authorities switching their mandate from TLC to
the TMTB (lnterviewees, 2003).

Forestry interests, that had hitherto been relatively inactive in the project but were

beginning to lobby central government in an effort to protect their own interests, also

found themselves firmly on the outer (lnterviewees, 2003). As one interviewee

commented:

"TLC and Forestry are a bit miffed at not being more involved in the

partnership. But the govemment justifies this on the basis that they are primarily
interested in finding a funding solution. There is a distinction between partners

and stakeholders. The involvement of stakeholders is vital when it comes to

finding solutions. However, it is marginal when it comes to finalising funding.

There are also practical reasons for not having all of the parties involved. There

is some antagonism and conflict between TLC and Tuwharetoa and between

foresters and farmers. This is not helpful for making decisions. We need to talk

to people separately and move people towards acceptable solutions"
(lnterviewee, 2003).

The official reason for the decision to form the four-way partnership was that a close

partnership was necessary to ensure that the funders and their Treaty partners retained

tontrol over the way the funds allocated !o the strategy were spent. Only those who

were actually putting money on the line6 could expect to be involved in the final

decision making over the strategy (Interviewees, 2003).

Whatever the reasons for the redefinition of the relationship between partners and

stakeholders, the marginalisation of TLC is not free from political risk. It left the non-

Tuwharetoa rernnants of TLC very angry, creating a potential fracture point for the

hegernony of the strategy or, at least, the regulatory component of the strategy

(Interviewee,2004). While the four partners may be secure in the knowledge that the

non-regulatory aspects of the strategy are widely accepted and they have provided the

funding to ensure that these are put in place, there are no guarantees that the

regulatory parts of the strategy will proceed smoothly through the RMA process. As

late as January 2004, the TMTB indicated that it reserved ttre right to challenge any

proposed rule unless certain undisclosed issues relating to Tuwharetoa land were dealt

witir (Interviewee, 2004). It is also possible that the non-Tuwharetoa mernbers of
TLC, who have never accepted that regulation is required to address the water quality

issue, may challenge any proposed rule in the Environment Court in an attempt to

regain some political leverage and force concessions on the final shape of the rule. In

a worst case scenario for the partners, if feelings are running sufficiently high and

It should be noted here that Tuwharetoa are not funding any of the costs of reducing nitrogen

inputs into the Lake bY 20%.
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TLC is determined to fight, there is always the possibility (however remote given the
confidence of the partners in the scientific justification for action) that a challenge
could defeat the proposed rule. In addition, there is an expectation amongst some

interviewees that the RMA rules will be appealed by forestry owners anxious to
prevent the value of their land falling as a result of restrictions that would reduce or
eliminate future options for conversion to pasture.

How the partners handle the RMA process (moving from hegernony on action, non-
regulatory methods and funding to hegemony on regulation) is their next strategic
challenge. If one interviewee's claims that funding will be put on hold in the absence

of regulation is to be believed then the stakes are high (Interviewee, 2003). So far the
partners' strategy, which has involved Ministers visiting Taupo to talk to TLC and

forestry interests about their role in the initiative, doesn't appear to have brought non-
Tuwharetoa pastoral landowners back on side (Interviewees, 2003; Macbrayne and

Brown,2003).

Tuwharetoa and lwi Politics

The RMA requires regional government and local government to recognise and

provide for the relationship of Maori to their ancestral land, waters and other taonga
and take into account the principles of the Treaty of Waitangi in policy making and

planning (Resource Management Act 1991, ss 6(e) and 8; for the full text of these

section see Appendix 1). However, the literature often suggests that tangata whenua
interests tend to be marginalised in practice (see, for example, Tomas, 1994; Tunks,
1995; Burton and Cocklin, 1995;1996). This is often associated with an assumption
that iwi or members of iwi have common interests. concerns and outlooks in relation
to environmental issues.

The Protecting Lake Taupo initiative provides a unique opportunity to investigate the

role of Maori in environmantal governance. Tuwharetoa hold mana whenua over the

entire catchment, the Tuwharetoa Maori Trust Board (TMTB) owns the Lake bed and

Tuwharetoa economic authorities own 47o/o of the pastoral land and a significant
portion of forestry land in the catchment (Environment Waikato, 2004k). The extent

of Tuwharetoa pastoral landholdings means that Tuwharetoa are both kaitiaki (or
guardians) of the Lake and significant contributors to nitrogen inflows into the Lake.

The extent of Tuwharetoa landholdings in the catchment alone suggests that it was

vital for EW to obtain Tuwharetoa buy-in to its proposal to control land use to restrict
nihogen inputs into the Lake if Protecting Lake Taupo was to succeed. However,

Tuwharetoa were largely invisible during the initial stages of the initiative. It would

be easy to assume that this is just another example of Maori interests being

marginalised. But is this really the case?

Iwi Projects

In investigating the role of Tuwharetoa in Protecting Lake Taupo it is important to

understand the nature of iwi (or tribal) organisation. Tuwharetoa consists of a diverse

range of organisations and individuals with contrasting interests and viewpoints
(Interviewees, 2003; 2004). The Tuwharetoa Maori Trust Board (TMTB) acts as tribal
advocate and guardian of the iwi's lands, forests, lakes and rivers. The Trust Board

also owns the bed of the Lake and rivers drainin! into the Lake. Tuwharetoa
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economic authorities are responsible for earning an economic return from the land

either through pastoral farming or forestry. Individual hapu (or subtribes) provide the

social focus for the iwi. Hapu are based on marae located around the lakeshore and

consist of a number of closely related whanau (or family units). All of these

institutions are related through the Tuwharetoa iwi structure but are independent, at

times often fiercely so, and do not necessarily have the same objectives, goals and

aspirations for the iwi. Often mernbers of the Trust Board are also trustees of
individual economic authorities and leaders of individual hapu and marae
(Interviewe e, 2004). According to one intervi ewee:

"This creates some difEcult issues. The Tuwharetoa Maori Trust Board wants to

be a good custodian of the land, lakes and riverbeds but at the same time the

farming and forestry trusts are commercial enterprises that must earn a profit.
This can be a dilernma for tnrstees but on the other hand it also makes trustees

sensitive to both sides of an argument and develop a compromise approach that
is sensitive to different positions" (Interviewee,2004).

As a consequence it would be wrong to expect Tuwharetoa to have a unified position
over environmental issues in general or over Protecting Lake Taupo in particular. The

development of an iwi project may be necessary to provide coherence to the iwi's
activities (after Jessop, 1990b). The creation of a unified position depends on the

complex and multifaceted processes of intemal iwi politics. In the case of Protecting

Lake Taupo, the Tuwharetoa Maori Trust Board took on the task of developing a

response to Protecting Lake Taupo in its role as guardian of the Lake and advocate for
the people at central, regional and local government level:

"Tuwharetoa prides itself on being a good custodian. The Trust Board must step

up and practically demonstrate its ability to act as a good custodian of the Lake

by protecting the Lake from threats posed by nitrogen impacts. ... but this must

be done in a way that does not affect the iwi's ability to provide for its people"
(Interviewee,20O4).

Developing an iwi response involved a strategic process of enrolling whole of iwi
support for a solution that protects the Lake's water quality while maintaining the

different economic authority's ability to earn an income from and support the people

through the development and utilisation of pastoral and forestry assets:

"At the moment [January 2004], the Tuwharetoa Maori Trust Board is working
with the economic authorities over the project with limited involvement from
hapu. However it is possible that hapu will enter the picture and place the whole
deal under close scrutiny. Hapu tend to take quite a staunch view about doing

the right thing. If the Tuwharetoa Maori Trust Board and the economic

authorities can't convince hapu that they have got it right then there will be

problems" (Interviewe e, 2004).

Environment Waikato, Tuwharetoa and Taupo Lake Care

Once it is understood that Tuwharetoa is not necessarily a unity it becomes easier to

understand that the iwi's position on Protecting Lake Taupo depends on iwi politics as

much as institutional context and other actors' decisions. This, in turn, makes it easier
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to understand why Tuwharetoa was largely silent during the initial stages of
Protecting Lake Taupo.

Environment Waikato kept the Tuwharetoa Maori Trust Board informed of their
intentions in relation to Protecting Lake Taupo since it was first proposed in 1999. In
1998, Environment Waikato and the Trust Board signed a Memorandum of
Understanding that governed their relationship over the management of the iwi's rohe
(or area) (Environment Waikato, 2000i). Consistent with this Memorandum,
councillors decided to defer action on the water quality issue until staff had discussed
it with the Trust Board at the next Memorandum of Understanding meeting
(Environment Waikato, 2000i). Councillors were simply not prepared to endorse
action to protect the Lake without first testing Tuwharetoa's reaction to the staff
proposal. In the event, however, the TMTB and EW agreed that their interests in
protecting the Lake were the same and confirmed their support for the proposed
initiative (Environment Waikato, 2000i). In light of this councillors resolved o'that it
was now appropriate" to proceed with the Variation (Environment Waikato, 2000i).

Notwithstanding EW's reluctance to take action without the support of Tuwharetoa,
EW and TLC dominated the initial definition of the issue and scoping of the policy
response almost to the exclusion of Tuwharetoa and other stakeholder groupings. It
was not until Protecting Lake Taupo had grown from regulatory response into a

comprehensive and costly strategy to address the water clarity issue that the
Tuwharetoa Maori Trust Board began to play a more active role in the initiative
(Interviewee,2004). Prompted by a realisation that central govemment support would
be required to implement the strategy and that a unified approach by key stakeholders
would receive a more favourable reception from the central goverrrment, EW formally
sought the Trust Board's commitment to a joint approach to central govemment based
on the strategy developed by EW and TLC (Environment Waikato, 2002e).

The lack of involvernent of the Trust Board in the process up to that point can not,
however, be attributed to council giving cursory attention to Maori interests, engaging
in political opportunism or consulting iwi only when necessary to promote its own
interests. Instead, it was the Tuwharetoa Maori Trust Board that decided to play a low
key role in Protecting Lake Taupo. In a keen exercise of political judgment, the Board
decided to delay its full scale involvement in the project until EW was ready to
approach central government. According to one interviewee:

"We have been kept up to date with the science right from the start. We
understood the implications of the science for Tuwharetoa. At the end of the day
we knew that a rule [to control land use] was going to be introduced and that the
critical negotiations about the shape of the rule were fundamentally political.
We waited until the time was right to get involved. Timing is critical"
(Interviewee,2004).

For Tuwharetoa, the joint approach to central government would help to ensure
government support for a package that promoted Tuwharetoa interest in protecting the
Lake and maintaining an income from the iwi's farming and forestry assets. It would
also secure Tuwharetoa influence in shaping the policy package:
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'oWe waited for the political cue. Getting the timing right was important factor

in convincing Ministers of the need for central goverrlment involvernent and the

establishment of the gang of four" (lnterviewee, 2004).

While the Trust Board stood back from direct involvement with in Protecting Lake

Taupo, Tuwharetoa interests were not entirely absent in the early negotiations with
Environment Waikato over the shape of the policy response. The initial public

opposition to Environment Waikato's plans came from pastoral landowners. Both
private landowners and Tuwharetoa pastoral economic authorities were equally vocal

in their opposition to regulatory action to protect the Lake. The key individuals behind

the formation of Taupo Lake Care included Tuwharetoa farmers. They shared the

suune concerns as private landowners about the effects of regulation on farm viability
and individual livelihoods and similar views about how to best represent farming

interests in negotiations with EW. These individuals (not least because of the

involvement of Tuwharetoa farmers on the TLC committee and perhaps because the

TMTB had decided to stay at arms length from matters) were able, over the course of
some months, to enrol the support of all the Tuwharetoa pastoral economic

authorities. This enabled TLC to claim that it had the mandate to speak on behalf of
all private landowners in the catchment and strengthen their hand with Environment
Waikato (Interviewees, 2003; 2004). The result was that it was Taupo Lake Care, a

loose allegiance of private landowners and Maori farmers, rather than TMTB that

initially advocated careful consideration of Maori interests during the development of
Protecting Lake Taupo. This was reflected in calls from TLC for policies that were

fair for both non-Tuwharetoa farmers who could sell their land and Tuwharetoa

economic authorities who were reshicted by the collective nature of tribal land

ownership from selling their land (Interviewees, 2003; 2004). According to Bob

Cottrell, Chairman of TLC:

"The threat of reducing current land use would be even more devastating on

individual farming families and Maori corporate farmers who already farm in a
very environmentally sensitive manner" (Cottrell, 2001 a, p. 2).

The pastoral economic authorities' position was fully understood by the TMTB which

was initially happy let to EW engage in discussions with TLC:

"We ITMTB] can understand why farmers formed TLC and got involved with
EW straightaway. We were huppy to stand back and let EW dialogue with TLC.
It is up to EW to decide who and how it wants to engage stakeholders like TLC"
(Interviewee,2004).

The central government's decision to support Protecting Lake Taupo saw a significant

change in iwi politics. Once the government committed their support to the initiative
the Trust Board actively sought the economic authorities' consent to represent thern at

the negotiating table with all branches of government (Interviewee, 2003; cf. Jenson,

1990; 1993). In August 2003, the Trust Board held a series of meetings with
Tuwharetoa foresters and farmers to discuss the Protecting Lake Taupo strategy. At
these meetings the Board directly put the question of representation to the economic

authorities (Interviewee, 2004). According to one interviewee, the Trust Board told

the farmers and foresters:
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"We can only represent you wearing your tribal hat. If you are wearing your

Tuwharetoa hat then you are at the negotiating table, you are part of the
partnership and can take part in funding negotiations. Taupo Lake Care and

private landowners are not. [sn't it better to be on the playing field with us than
sitting in the grandstand with TLC" (lnterviewee,2004).

Not surprisingly, this led to the economic authorities throwing their support behind

the Trust Board at the expense of Taupo Lake Care. Hampered by the loss of a major
part of their constituency and unsympathetic government officials (lnterviewee, 2003)

TLC found themselves suddenly marginalised in the negotiation process. This is
something that the Trust Board was acutely aware of:

' 
"The Trust Board statute means that the Trust Board is cornpelled to represent

only one class of beneficiaries: members of Tuwharetoa. We can not deal on

behalf of the public" (Interviewee,2004).

"Taupo Lake Care is no longer at the negotiating table. They are an interest
goup. The Tuwharetoa Maori Trust Board is not concerned about the position
of TLC. The Trust Board is concerned only with looking after the interests of
Tuwharetoa. Most of the membership of TLC are Tuwharetoa farmers"
(Interviwee,2004).

"TLC are [annoyed] at being sidelined. They went from playing a key role with
EW to being divorced overnight just like that" (Interviewee, 2004).

In an attempt to protect their mandate, TLC argued that it retained the support of the

Tuwharetoa economic authorities and that the Trust Board had no right to speak on

behalf of the economic authorities (Interviewee, 2004). This was met with strong
condemnation from the Trust Board, which clearly believed that it had the right to

speak on behalf of all of Tuwharetoa:

"TLC definitely don't have the mandate to speak on behalf of Tuwharetoa. The

Tuwharetoa Maori Trust Board has the mandate to speak on behalf of
Tuwharetoa. I am not happy if TLC is saying that it has the mandate. They are

questioning the paramount chief who has made it clear that Tuwharetoa will
speak through the Trust Boardl' (Interviewe e, 2004).

The result of this shift in the iwi politics of Protecting Lake Taupo is intriguing.
Initially, the Trust Board was prepared to back Environment Waikato's plan of action

but did not want to become involved in developing the initiative. This saw private
non-Tuwharetoa landowners, Tuwharetoa landowners and the state organisation

Corrlands join in an alliance that enabled them to secure a key position at the

negotiating table with Environment Waikato. However, once it came to securing

government support the Trust Board, with the tacit approval of the cenfral
government, asstrmed an active role in the process. The change in the politics of
representation effectively marginalised non-Tuwharetoa landowners from the process.
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Tuwharetoa and Central Government

Tuwharetoa has always enjoyed a good relationship with central government dating
back to Te Heu Heu Tukino's gift of the volcanic peaks of Tongariro, Ngaruahoe and

Ruapehu to the nation as New Zealand's first national park in 1887 (Interviewee,

2004). In fact, the relationship is so strong that it prompted one interviewee to
comment:

"Tuwharetoa have a direct line to the government. They just need to pick up the

telephone and they'll be connected to a Minister. In fact, they tertd to go over
Taupo District Council's head and act as resource managers for the district"
(lnterviewee,2004).

EW, TDC and the TMTB's decision to seek central government support for
Protecting Lake Taupo and the central government's subsequent decision to become
involved served to put a hitherto unexplored issue on the political agenda.

Tuwharetoa, along with EW and TDC, were not slow to exploit the opportunity
presented by the govemment's commitment to the principles of the Treaty of
Waitangi and Tuwharetoa's strong working relationship with the central government

to strengthen their case for assistance. In a deliberate attempt to link Protecting Lake
Taupo to the central government's Treaty obligations, EW, TDC and the TMTB
portrayed Protecting Lake Taupo as an unique opportunity for government to
demonstrate its commitment to the Treaty by taking part in a proactive partnership to
protect an important tribal taonga (Interviewee, 2004).

This argument appealed to the govemment who were quick to identiff that a

partnership between central, regional and local govemment and Tuwharetoa presented

a unique opportunity to give effect to Treaty principles in relation to governance of
the environment:

"While the Treaty relationship with Tuwharetoa is the responsibility of the

Crown, the Resource Management Act and Local Government Act provide local
government with guidance about building relationships with Maori and in
particular Tangata Whenua. The Local Government Act 2002 clanfies local
government's relationship with the Treaty. As part of recognising and

respecting the Crown's Treaty responsibilities, the Act requires local authorities

to establish and maintain opportunities for Maori to contribute to decision-

making processes, consider ways to foster development of Maori capacity, [and]
provide relevant information to Maori. The Treaty of Waitangi assures Maori
protection of their natural resources and their managemenj and use rights. Land

use solutions that will contribute to a healthy clean Lake' are being developed

within the Treaty principle of partnership, as an ongoing dialogue between

Tuwharetoa and local and Central Government" (Environment Waikato, 2003e,

p. I 8; Interviewee, 2003).

The introduction of Treaty arguments resulted in the central government establishing

a parallel process in an effort to ensure that it has and will meet all of its Treaty

t A practical example of this type of assistance is provided by the central government funded

AgResearch/Puketapu Trust research project into nitrogen-friendly alternative land uses

(AgResearch, 2003 ; Interviewee, 2003).
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responsibilities to Tuwharetoa in relation to the protection of the Lake and the
development of the catchment. This new Treaty dimension is independent from the
four-way partnership. Involvement is restricted to the central government and the
Tuwharetoa Maori Trust Board because the central government believes that it is
responsible for taking care of the Treaty relationship with Tuwharetoa (Interviewee,
2003). However, the outcome of Treaty negotiations may have a significant impact on
the shape of the central government's and Tuwharetoa's support for and involvement
in Protecting Lake Taupo.

The Trust Board itself is unsure as to where consideration of the Treaty of Waitangi
may take it but has not been slow to take advantage of the political opportunities
presented by the introduction of Treaty issues into the debate (Interviewee, 2004). In
order to find out whether:

'lhere is anything that Tuwharetoa can take to the negotiating table to
strengthen the case for funding or to use as a leverage or discussion
poinf '(Intervieweeo 2004).

it has commissioned a lawyer to undertake a Treaty of Waitangi audit. This is
designed to determine whether the central govemment has a contemporary
responsibility to Tuwharetoa for the nitrogen problern.

Furthermore, in another astute exercise of political judgment designed to obtain
further assistance for Tuwharetoa, the Trust Board is contemplating raising a
contemporary Treaty grievance with the central government:

"The Crown has fundamental duties to Tuwharetoa under the Treaty. The
Crown had knowledge of the potential problan with nitrogen but it pushed

Tuwharetoa into agriculture. It may be that it Tuwharetoa had the choice we
would have gone into [nitrogen-friendly] forestry. This may help to convince
the Crown to come good with the farms and forests and support nihogen
friendly farming practices. We've been open with the Crown over this from the

start. It isn't a secref'(Interviewee, 2004).

"We will not be taking this to the Waitangi Tribunal because we don't have

time, it's too costly and there is no prospect of a successful outcome. We are

prepared to put the argument into the mix in July 12004, at the time of the
interview the approximate date when the proposed variation was to be released]:

won't it be nice if you came to the table and we didn't have to appeal the
proposed rule. The objective is to try and loosen the purse strings to allow more

money to be fed into the diversification/land use package because that is where

the solution is. While any Treaty money would be for the exclusive use of
Tuwhareto a any increase in the size of the pot can only be a good thing for the

Lake" (Interviewe e, 2404).

From the central govemment's point of view, it is hoping to enter into an agreement

with Tuwharetoa that they will not appeal the proposed rule. According to one

interviewee, however, that was in the balance (Interviewee, 2003).
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Implic atio ns fo r U n de r stand i n g I n dig e n o u s R i g hts

On a wider level, an examination of the iwi politics of Protecting Lake Taupo

indicates that it would be a mistake to assume that Maori are necessarily marginalised
in the environmental govemance process. At Taupo, it seems that the TMTB enjoys a

privileged position in negotiations with both central goveffIment and regional
government. It also seems that Tuwharetoa voices may be privileged in some

circumstances. This is particularly evident in the case of non-Tuwharetoa landowners

who have been relegated to the position of stakeholders to be consulted in policy
development. This, of course, does not mean that Maori will always enjoy a

privileged position in contests over environmental govemance. In particular, it is

important to bear in mind one interviewee's comments that Tuwharetoa are:

"amongst the best organised iwi in New Zealand, with a strong history of
meeting, debating and discussing issues and with an arnazing ability to present a

unified fronf ' (Interviewee, 2003).

It is, however, important to undertake a sensitive reading of events in order to uncover

the reasons behind Maori involvement in environmental governance and to fairly
assess the extent to which the outcome of environmental governance processes reflect
Maori values.

Conclusion

This chapter has begun to investigate the reasons why Protecting Lake Taupo was

hansformed from a regional regulatory initiative into a strategic partnership between

national, regional and local government and Tuwharetoa by exploring the impact of
organisational actors and strategies on the project. Looking at the evolution of the
initiative through the eyes of these organisational actors reveals that the strategy is the

product of a complex set of interactions between actors engaged in strategic struggles

over the future of Lake Taupo. This strategic behaviour is manifested in a shifting
web of relationships and alliances as actors seek to consolidate their position and gain

leverage in the governance process. This process involves struggles over the right to
define identities and much as it involves struggles over the objectives and methods of
govemance (Jenson, 1990; 1993). To be successful in this process, actors must

continually evaluate the political circumstances, anticipate and react to the actions of
other actors, foster relationships and alliances, anticipate potential challenges to their
position and interests and react to unforeseen developments in other, seerningly

unrelated, political spheres. From Environment Waikato's point of view, the task of
obtaining government funding was made considerably easier by the central
government's independent decision to launch the Sustainable Development for New
Zealand Programme of Action (New Zealand Government, 2003) and identifu
waterbodies of national importance as a priority area for action (New Zealwtd
Government, 2003; Ministry for the Environment, 2003). In contrast, TLC cleverly
positioned itself as the representative of all private pastoral landowners in the

catchment and was able to gain a privileged position in the policy development
process. Taking a proactive role enabled TLC to reduce the potential costs faced by

farmers (Cottrell, 2001a; 2001b). However, it suddenly found itself marginalised

when the powerful central government and the Tuwharetoa Maori Trust Board

decided to become partners in the process.

130



To characterise Protecting Lake Taupo as solely the outcome of shategic action

would, however, tell only half the story. The analysis of the initiative through the eyes

of organisational actors and their political strategies indicates that struggles over
environmental govemance take place on a pre-existing institutional and material
terrain and that this terrain shapes the positions, interests and political strategies

adopted by actors. In addition the analysis also suggests that the discursive strategies

are as important in shaping what hits the political agenda and how it is resolved as

shategic decisions about when and how to get involved. For example, Environment
Waikato engaged in a clever discursive strategy in positioning Protecting Lake Taupo

as a genuine partnership for the sustainable developrnent of the Lake Taupo

catchment. Looking at the initiative solely through the eyes of actors does not provide

a complete account of the way these discursive elements of political strategies work.
The next chapter seeks to explore the initiative further by looking at notable

institutional and discursive influences on the identification of issues, goals and the

development of the governance package to protect Lake Taupo.
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7

PROTECTING LAKE TAUPO:
INSTITUTIONS AND DISCOURSES

Introduction

Protecting Lake Taupo may be viewed as a product of the strategic interactions of
actors atternpting to construct, negotiate and resolve an environmental governance
issue. From the standpoint of Environment Waikato, Protecting Lake Taupo involved
a strategic process of promoting stakeholder buy-in to the idea that action was

necessary to protect the water quality of the Lake. Through the eyes of pastoral
landowners, the initiative represented a threat to the continued viability of farming in
the catchment. To the Tuwharetoa Maori Trust Board, the initiative provided the iwi
with an opportunify to protect an important tribal taonga (treasure) and a challenge to
maintain incomes from tribal pastoral and forestry landholdings in the catchment.

Finally, for the central govefirment, Protecting Lake Taupo provided a chance to back
its commitment to sustainable development with action. From these viewpoints, actors

engaged in a process of strategic interaction in an effort to shape the initiative in a
manner that was acceptable to their constituencies. These strategic interactions
resulted in the creation of a four-way partnership for the protection of the Lake based

on a common understanding that the Lake's pristine water clarity was under threat
from nitrogen leaching and that a comprehensive package of governance measures

was necessary in order maintain existing water clarity.

Viewing Protecting Lake Taupo through the eyes of the actors involved reveals

critical strategic influences on the shape of the initiative. Nevertheless, as noted in
Chapter Six, it only provides a partial explanation of how and why Protecting Lake
Taupo developed into a universally accepted strategy. This broad strategic perspective

tends to sweep over the micro-politics of the issue. It does not look closely at the way
in which actors took advantage of or were constrained by institutions, or investigate
the way in which actors mobilised particular discourses in the construction,
negotiation and resolution of specific policy issues.

This chapter draws on ideas of govermnentality, governance and discourse analysis to
investigate three major discursive themes that infuse the politics of Protecting Lake

Taupo and the institutional and political reasons for the power of these particular
discourses. The first part of the chapter investigates how scientific discourses helped
to frame the water quality issue, identifu causes of the problem and influence potential
solutions. It also examines how different actors mobilised scientific research to shape

or contest the case for action. The second part examines how discourses of equity
helped to move Protecting Lake Taupo from a regulatory proposal to a governance

initiative. The third part examines the way in which the discourses of benefit and

contribution shaped proposals for sharing the costs of Protecting Lake Taupo.
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Is Lake Taupoos Water Qualify Really Under Threat? The Science of Protecting
Lake Taupo

The natural and physical sciences played a critical role in the evolution of Protecting
Lake Taupo. Scientific discourse set the scene for development of the initiative by
framing the water clarity issue, providing a justification for action to address the issue

and identiffing potential solutions to the problem. Scientific discourse also helped
actors make sense of the issue and identifu the effects of any planned solution on their
interests, define stakeholders and identifo potential coalitions of interest and provided
a point of contestation. The following section investigates how scientific discourses
were used to construct and contest the case for policy action to protect Lake Taupo.

Constructing a Crisis

In the initial stages, scientific discourse took centre stage by framing the issue,

potential solutions and potential points of conflict. Science provided the raw material
that enabled Environment Waikato to put the water clarity issue on the political
agenda. EW staff were able to link basic processes of water clarity science with a re-
reading of the results of long-term monitoring programmes to determine that nitrogen
leaching was causing a decline in the Lake's water clarity. Bringing together well
accepted scientific principles that linked nutrient inputs, phytoplankton growth and

water clarity, a history of pastoral land development in the catchment, monitoring
results that showed an increase in nitrogen leaching into the Lake and monitoring
results that showed a decrease in water clarity enabled EW to consffuct a case for
urgent action to arrest the decline (Environment Waikato, 1999e).

Even though the scientific information inexorably drove EW staff to draw the
conclusion that the Lake was under threat, there was no guarantee that this would be
accepted by stakeholders who would bear the costs of any regulatory action taken to
arrest the decline in the Lake's water quality. As one interviewee said:

"Convincing farmers is one aspect of the project. If farmers understand the
science and economics they are more likely to genuinely make changes rather
than pretend to make changes. We just need to look at the situation created by
the sheep subsidy when farmers reported 20o/o more sheep than there actually
were to claim the $1 per head subsidy. We need to get people on side or
otherwise the proposal is likely to fall short of its objectives" (Interviewee,

2003).

As a result, EW's most inmediate problem was to translate the science into a

convincing case for action. When Protecting Lake Taupo was launched, it was not
patently obvious that there was a problem with the Lake's water clarity. To the casual

observer standing on the lakeshore, the Lake's waters appeared as they always had

been: clear and crystal blue.' There were no visible signs that the Lake's waters were
getting dirtier. This was something of a mixed blessing. On the one hand, it meant that

it was not too late to take action to protect the Lake. On the other hand, it meant that it
would be more difficult to convince stakeholders that costly action was required to

This can be compared with the sifuation at the Rotorua lakes where the community began to
pressure the local regional council and district council to take action to protect the Lake when it
became obvious that the lakes were dying (Brown, 2003b; 2003c, 2003g; 2003h; 2003i).
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protect the Lake. EW could not justi$ the proposed programme of action by pointing
out the window to a dirty, dying Lake. Stakeholders could, however, argue that they
couldn't see anything wrong with the Lake.

In an attempt to build a convincing case, EW decided to portray the situation of one of
crisis that dernanded urgent action (Environment Waikato, 1999e). The construction
of this crisis involved the transformation of the professional scientific discourse into a
story that could be easily understood by the general community. This process of
transformation involved abstracting from basic scientific principles, reinterpreting the

monitoring data and revisiting the conclusions set out in the Waikato State of the

Environment Report (Environment Waikato, 1998a; 1998b), ernphasising the casual

link between increasing nitrogen inflows and measured declines in water clarity and

portraying further deterioration in water clarity as a certainty if nothing was done. The
initial public information leaflet about the initiative put the case in the following
terms:

'ol.ake Taupo is still a clean, clear lake. We know that because water is sampled
regularly from both the edge of the lake and from deep water sites. These

measurements record water clarity, temperature, dissolved oxygen content,
bacteria and various forms of nutrient levels. The slow 20 or more year

movernent of water into and through the lake means that changes in water
quality take a long time to show up.

Over recent years several of these indicators show that the health of the lake is
declining. Scientists have measured an increase in the level of nitrogen in the

lake and a reduction in the clarity of the water. The two are closely related.

Nutrients such as nitrogen promote the growth of algae which are suspended in
the lake reducing the clarity and purity of the water. As these ... algae multiply,
fed by increasing nitrogen levels in the lake, they will change the whole
appearance of the lake as water clarity declines.

Even if action is taken nowo the quality of the water in the lake will get worse

before it gets better .... Environment Waikato believes it has a duty to take

action now to control the losses of nitrogen from the catchment area into the

Lalre. Only this can prevent a slow and insidious deterioration in the quality of
the water in Lake Taupo.

If no controls are imposed on land use in the catchment area now, and the water

quality continues to worsen over the next 20-30 yea$, it will become virtually
impossible to bring the Lake back to its current level of purity. This is because

of the economic and social upheaval which would result from the required land

use to do so. It is now or never" (Environment Waikato, 2000j, pp. I and 4; my
ernphasis added).

Identifying the Good Gays and the Bad Guys

At the same time as the science provided the raw material for EW to construct a case

for action, it also set the scene for identifuing causes of the problem and potential

solutions to the problem. With the extent of nitrogen losses from different sources

well known, it was a relatively easy task for Environment Waikato to identifo that
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intensification of dairy farming in the catchment was a major threat to the Lake's
water clarity. As one interviewee pointed out:

"The Taupo science is underpinned by 20 years of research. For example, the

level of nitrogen losses from pastoral systems is quite well known. Trees leach

between 2 and 4kg of nitrogen per hectare per year, sheep and beef between l0
and 15kg, dairying between 30 and 40kg and market gardening over 200kg"
(Interviewee, 2003).

Likewise, the recognition that production forestry contributed about the same amount

of nitrogen to the Lake as undeveloped land meant that it was relatively easy to
identifu forestry as a potential solution to the problem (Interviewee, 2003). It was

only possible to control manageable sources of nitrogen to the Lake. This meant that

it was not possible to address nitrogen inflows from undeveloped land or rainfall on

the Lake. Pastoral land use was a major problem. Forestry, because it produced the
same levels of nihogen leaching as undeveloped land, was a solution. Converting
pastoral land to forestry would permanently reduce nitrogen inputs into the Lake, help

to arrest the decline in water clarity and provide some income for landowners
(lnterviewees, 2003; 2004). This understanding helped to put the conversion of
pastoral land into forestry blocks onto the political agenda as a potential solution to

the nitrogen issue and provided a justification for the decision to establish the public
fund to achieve a permanent nitrogen reduction of 20o/o in the catchment.

Scientific discourses also helped to frame the positions taken up by stakeholder
groups such as TLC and forestry interests in the development of Protecting Lake

Taupo. With any proposed restrictions on nitrogen leaching likely to affect the
viability of pastoral farming, it was far more important for pastoral farmers to engage

with EW in an attempt to stop regulatory action to reduce the amount of nitrogen
entering the Lake. Foresters would not be forced to change land use practices in the

face of proposed cuts because average nitrogen leaching from forestry was the same

as natural or background levels from undeveloped land. Forestry interests, could,
however, have their options limited by the shape of a proposed cap on nitrogen levels
(Interviewees, 2003). According to one interviewee:

"Forestry are the good guys in this issue. But they are still taking a hit. Forestry

interests want farmers to be solely responsible for the costs. In terms of the
nitrogen cap it is business as usual for forestry. However, it does preclude future
development into pasture that is a potential market opportunity. The average

input of forestry is 3kg of nitrogen per hectare per year while average input
from all land use in the catchment is 6kg of nitrogen per hectare per year.

Forestry interests are keen on the development of a nitrogen trading system

provided that they get an initial allocation of 6kg of nitrogen per hectare per
year. For this to work forestry would be obtaining nitrogen credits at the

expense of farmers" (Interviewee, 2003).

The Tokannu Power scheme provides another example of the way in which issues and

solutions are framed by scientific discourse and material factors. The Tokannu Power

Development diverts waters from the Whanganui River catchment and discharges it
into Lake Taupo near Turangi. The nature of this discharge caused some concern at

the initial meetings on Protecting Lake Taupo with a number of members of the
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public questioning EW about the nitrogen content of the diverted water (Environment
Waikato, 2000m; 2000o). EW were, however, able to show that these concems were

unfounded by pointing to monitoring results showed that water from the power
development contributed less nitrogen to the Lake than runofffrom undeveloped land.
Furthermore, the contribution from the power development was essentially
unmanageable (Environment Waikato, 2000m; 2000o).

Contesting the Science

EW were very careful to construct their case for action around what they hoped was

convincing scientific evidence. Despite their efforts to convince stakeholders that

there was a strong scientific basis for action, the adequacy of EW's scientific research

became one of the most critical initial points of contestation over Protecting Lake

Taupo. Not surprisingly, it was pastoral landowners, who stood to lose the most from
the proposed regulatory action, that led the opposition. For pastoral landowners, there

was no political leverage in contesting whether there was any value in protecting the

Lake. Not only was it a matter of common sense that the Lake's pristine state was

highly valued by the Taupo community and that the area's economic wellbeing
depended on keeping the Lake clean, EW could mobilise the work done by the

LWAG and the Taupo 2020-nti-a-Tia project group as conclusive evidence that the

community wanted the Lake protected. This was also implicit in the early media

coverage that pointed the finger at farmers as responsible for problems with the Lake
(Intervi ewe e, 200 4\ . I ndeed, one intervi ewee commented that :

"In all the public meetings I have attended only one person has suggested that

the Lake's water quality does not need to be protected" (Interviewee, 2004).

However, while talk of '\vho cares about the Lake" and o?hy should we protect the

Lake" was firmly off the political agenda, it did not necessarily follow that pastoral

landowners and other stakeholders would accept that the Lake was under threat from
nitrogen inputs and that urgent action needed to be taken. Pastoral landowners

demanded that EW provide them with conclusive evidence that water quality would

decline if action wasn't taken. EW's claims that urgent action was required were met

with responses such as "we don't believe that the Lake's water quality is declining"
and "prove to us that the Lake's water quality is under threat". Comments raised at the

initial public meetings on the initiative included:

"How sure is EW about what is happening? What will happen?" (Environment
Waikato,2000o, p. 2).

"We need accuracy" (Environment Waikato,2000o, p. 1).

"We want to see numbers based on current data" (Environment Waikato, 2000o,
p.2).

"We don't believe the scares. There is no current up to date data on our land.

We have asked for data but have not been given any. We want the scientific
evidence" (Environment Waikato, 20009, p.I).
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"Is the science good enough? E.g. Waimarino and Waiotaka Streams - We want

data on local streams" (Environment Waikato, 2000q, p.l).

*53oA up in total N load to lake from dairy conversion is a worst case scenario.

Another report disputes this. Information presented on risks to lake clarity from

dairying is not beyond challenge" (Environment Waikato, 200Op, p. 2).

For pastoral landowners, action that imposed significant costs would only be justified

if there was conclusive evidence that the clarity of the Lake was declining as a result

of pastoral farming in the catchment.

These challenges to the scientific case for action proved to be strong. As noted in

Chapter Six, they even threatened to stall the progress of the initiative as pastoral

landowners calls for convincing scientific proof resonated with EW councillors who

instructed staff to review the scientific case for action (Environment Waikato, 2000f;

2001i). The scientific deadlock was broken not by improvements in scientific

certainty but by the interplay of other strategic and political factors. This interplay,

however, provided the foundations that enabled EW and TLC to reach a cornmon

understanding of the causes and consequences of the nitrogen problem and move on

to questions about how to address the issue in a manner that was both effective and

equitable. With pastoral landowners no longer interested in contesting the science,

scientific discourse about whether there was a problem and whether urgent action was

required to address the problem became less important. Research attention could

move from a focus on justiffing the case for action to supporting policy development

work.

The Intedace Between Politics and Science

Setting the 20%o Nitrogen Reduction Target

The setting of the 20oh nrtrogen reduction target provides an interesting example of
the interplay between the politics and science of Protecting Lake Taupo in policy

development work. It shows how political action can affect the trajectory of scientific

research and how scientific research can affect the trajectory ofpolitical action.

It was accepted early on that the maintenance of water clarity in the Lake would

require a pennanent reduction in the quantity of nitrogen entering the Lake

(Environment Waikato, 2004k). As discussed in Chapter Four, monitoring of streams

flowing into the Lake indicated that the effects of the large scale intensification of
land use in the catchment in the 1950s was only just starting to be reflected in
increases in nitrogen in the bottom waters of the Lake (Environment Waikato, 2004k)'

Preliminary tests of groundwater in the catchment indicated that it took between 20

and 70 years before groundwater entered the Lake (Hadfield et aI.,2001). This meant

that there was a significant lag between the time that nitrogen entered groundwater

and the time that it reached the Lake. Consequently, if the Lake's water clarity was to

be maintained, an immediate reduction in nitrogen leaching was required in order to

offset nitrogen from historical land development that had not yet worked its way

through the groundwater to the Lake (Environment Waikato, 2004k). The

implications of these findings for different land users were clearly set out in the issues

and options paper (Environment Waikato, 2000d).
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EW's decision to adopt a target of maintaining existing water quality meant that it
was necessary to quantifu the precise amount of nitrogen reduction required. Setting a

precise nitrogen reduction target was a vital precursor to policy development. In the

absence of a quantifiable benchmark there was no standard against which the

effectiveness of the policy could be measured. The importance of the nitrogen
reduction target meant that there was some urgency in setting a benchmark and that
decisions over the extent of nitrogen reduction required had to be made in conditions
of incomplete knowledge and uncertainty. Indeed, one interuiewee stated that "the
target was made up on the spot" (Interviewee, 2004) while another interviewee
suggested that the "process of setting the target was more political than scientific"
(Interviewee, 2003):

"EW would have been happy to set the target higher" (Interviewee, 2003).

"[EW] set the target at 20o/o. A target of 50Yo was considered politically
unacceptable and practically unachievable. It's a pragmatic approach involving
setting targets to get results" (lnterviewee, 2003).

While fonnally adopting the target of 20Vo in the absence of complete information,
EW stressed that the estimate was conservative and reviewable. It set about cementing

the credibility of the target by submitting it to external review. Scientists from NIWA,
AgResearch and the Institute of Geological and Nuclear Sciences confirmed that there

was more nitrogen to come from historical land development in the catchment and

that a 20Yo reduction was, in their view, conservative (Environment Waikato, 2004k).

EW's decision to make sure that policy development was built on a firm scientific
foundation paid dividends when the Tuwharetoa Maori Trust Board asked the

Ministry for the Environment to commission an independent review of the nitrogen
reduction target on its behalf in 2004 (Environment Waikato, 2004k). The Ministry
contracted Professor David Hamilton from the University of Waikato to undertake the

review. Professor Hamilton had spent some time researching the nutrient enrichment

of the Rotorua lakes and had gained some notoriety as rfre New Zealand expert on
water quality in the popular press (Brown, 2003f). In a draft review completed in June

2004, Professor Hamilton concluded that:

"nitrogen levels draining pastoral catchments have not yet equilibrated to

pastoral land use at the catchment. At equilibrium ... nitrogen yields from
pastoral streams to the Lake may be around 20 percent, possibly even up to 80

percent, higher than current yields. To maintain the Lake's current water quality
(no increase in nitrogen levels beyond current) ... the 20 percent reduction

estimate may be conservative" (Hamilton and Wilkins cited in Environment
Waikato, 2004k,pp.12 and l3).

The20o/o reduction target forms the basis on which the draft Variation to the Proposed

Waikato Regional Plan has been built. The effectiveness of policies and regulations

can be tested against the objective of a "achieving a permanent reduction of 20% of
the total annual manageable load of nitrogen leached from rural land uses and

wastewater systems entering the Lake by 2019" (Environment Waikato, 2004j, p. 8;

2004k, p.9). The requirement for a 20Yo reduction thus forms the benchmark for
measuring the effectiveness of the Protecting Lake Taupo strategy.
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Understanding the Power of Science

There can be no doubt that science played a central role in the construction,
negotiation and renegotiation of Protecting Lake Taupo. Scientific discourse provided
the raw material to frame the environmental governance issue and became a critical
site of contestation over calls for action to protect the Lake's water quality. The power
of science appears to reflect, in part, juridical-political institutional processes

contained in the RMA for environmental policy making and, in part, community
demands for good science. The RMA perpetuated the importance of scientific
information by retaining the Environment Court as the final arbiter of disputes over
proposed RMA policies. The nature of the legal decision making process in the

Environment Court requires policy makers to establish a firm scientific foundation for
any proposed course of regulatory action (Forret, 1998; Ong, 2001). While the RMA
attempted to open up the planning process to public input it also created space for
opponents to challenge proposed regulations by exploiting potential weaknesses in the
scientific jusitification for action. There have been a number of otherwise well
thought through proposals that have fallen due to weaknesses in the scientific
evidence used to support the proposed course of action (Forret, 1998; Ong, 2001).

This did not go unnoticed by EW which realised that sound scientific evidence was

crucial for the success of Protecting Lake Taupo (Environment Waikato, 2000h) and

spent considerable time and effort mobilising convincing scientific evidence to
support its claims for action. At the same time, however, pastoral landowners, who
stood to lose the most from a nitrogen cap, were able to exploit this institutional
reliance on science to challenge the need for action. With no political leverage to be
gained by contesting the value of protecting the Lake, pastoral landowners questioned
the scientific foundation of the initiative. This had the effect of throwing the burden of
proving that action was required on EW.2 Although pastoral landowners may not have
realised it at the time, this serious questioning of the scientific basis for action

resonated with a number of the EW councillors who put the brakes on policy
development until staff had reviewed and reconfirmed the scientific evidence
supporting the need for policy action (Environment Waikato, 2000f; 2001k).
Furthermore, throughout the process of negotiation, stakeholders exhibited an acute

awareness of their ability to challenge any aspect of any proposed regulations in the
Environment Court if they were unhappy with the content or the effect of the
regulations (Interviewees, 2003\. This fuither underlines the importance of
continually reviewing the scientific justification for action.

All of this, of course, has implications for the application of the precautionary
principle.3 Protecting Lake Taupo is essentially aprogrirmme of precautionary action

to arrest the possibility of a future decline in water quality. While it may no longer be

Although there is no formal burden of proof in the Environment Court, in reality a proponent

must establish a convincing case for action (Palmer, 1993).
The Rio Declaration on Environment and Development states the precautionary principle in the

these terms:

"In order to protect the environment, the precautionary approach shall be widely applied
by States according to their capabilities. Where there are threats of serious or irreversible
damage, lack of full ssientific certainty shall not be used as a reason for posponing cosl-
effective measures to prevent environmental degradation" (Principle 15, United Nations

Conference on Environment and Development, 1992a).
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possible to assume that absolute proof of environmental damage is necessary in order
to justiff action it is also impossible to conclude that the precautionary principle has

been institutionalised in the social institutions of civil society. Indeed, where
regulation threatens to impose costs on stakeholders, the tension between absolute
proof and precautionary responses could be expected to become a key site of
contestation. There is no reason why precautionary action ought to be given priority in
contests over environmental governance. It seems that a strong scientific case is still
required to demonstrate a causal link between the proposed precautionary action and
preventing environmental damage. In the absence of any obvious and observable
crisis (which everyone can see or which has a dramatic effect on human health) or in
the absence of any generally accepted understanding of cause and effect (such as in
the case of a new and innovative proposal for action like Protecting Lake Taupo), it
becomes comparatively more difficult to mobilise scientific evidence and convince
opponents that there is an immediate need to take action to prevent a problem from
arising (cf. Forret, 1998; Emel and Krueger, 2003).

It is also clear, however, that scientific discourse does not necessarily determine the

outcome of an environmental policy proposal. As described in Chapter Six, it was
actors' shategic calculations rather than any appreciable change in the scientific
discourse that resulted in the development of scientific hegemony. If, however, a
stakeholder chooses to challenge any Proposed Variation to the Proposed Waikato
Regional Plan in the Environment Court, the scientific consensus will be opened up to
new scrutiny from Environment Court judges and commissioners.

That's Not Fair! Equity and Protecting Lake Taupo

A major theme of the negotiations over Protecting Lake Taupo revolved around issues

of equity. Political engagement with concerns about the fairness of the proposed

policy package ultimately resulted in the focus of the initiative changing from RMA
regulations into a comprehensive govemance strategy for the sustainable development
of the Lake. The following section examines how equity concerns entered the political
arena and shaped Protecting Lake Taupo.

The Importance of Equitable Policy

There can be no doubt that EW staff anticipated the importance of an equitable
response to the water clarity issue prior to the public release of Protecting Lake
Taupo. In early meetings to discuss the issue, EW staff recognised that the
intensification of dairying was the major cause of the nitrogen problem but were

careful not to single out pastoral farming as the primary object of any policy response.

In an effort to avoid the political unpopularity that would result from a policy that
targeted farming, EW staff were careful to frame the issue as one of intensification of
land use (Environment Waikato, 1999e). In reframing the issue in this way, EW
hoped to show that its objective was to develop an even-handed policy to reduce all
manageable sources of nitrogen in the catchment. In their initial report to the Council
Policy Committee, EW staff were careful to stress that any policy response would
address nutrient inputs from both urban and rural sources:

"The Waikato Regional Policy Statement and the proposed Waikato Regional

Plan maintain a sector-neutral approach to the management of regional
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resources. Although the development of this paper is driven by a recognition of
the potential impacts of nutrients as a result of the dairying industry, it is

nutrient inputs from whatever source that are at issue not dairying per se,

Working within the sector-neutral philosophy of the regional plan it is possible
for technological advances to allow the development of an industry with low
nutrient input" (Environment Waikato, 1999e, p. 11; Environment Waikato's
emphasis).

Similarly, in the information leaflet issued to mark the launch of the initiative in May
2000, Environment Waikato related its concems about all manageable sources of
nitrogen to stakeholders and the wider community in the following terms:

'0... The indicators of the lake's state of health now show increased levels of
nitrogen entering the lake beyond what would occur naturally. These increased

levels of nitrogen entering the lake come from changes in land use in the lake's
catchment area including pine forests, pastoral farming, urban growth and

lifestyle development.

The main areas of concem therefore are sewage from urban areas and pastoral
farming around the Lake. ... The factors which most influence the flow of
nitrogen through the ground and into Lake Taupo catchment water system are:

o the application of ninogen fertiliser on pasture, particulady as this builds
up over a period of time;

r the urine of farm animals passing directly into the groundwater
r septic tanks and urban development
o the standard and performance of sewerage treatment systems"
(Environment Waikato, 2000j, p. 3).

Why Pick on Farming?

EW's efforts to appear fair were largely unsuccessful. The local media's attention was
captured by the disproportionate impact of farming on the Lake's water. As a result,
the media missed EW's point that both urban and rural sources of nitrogen were a

cause for concern. A series of articles labelling pastoral farmers as environmental
villains and calling for urgent action to protect the Lake from the impacts of farming
appeared in the local press (Interviewee,2004).

The local media's portrayal of the situation, in particular, upset pastoral landowners
who were quick to pick up on the equity implications of the proposed regulatory
response to the nitrogen issue. The concerns about equity were most strongly reflected
in pastoral landowners' complaints that farmers were being painted as environmental
villains by the press. Pastoral landowners were quick to point out that they were the
most environmentally aware farming community in the country and had done their bit
to protect the Lake's water quality (Interviewee,2004; Cottrell, 2001a). It was

obvious to pastoral farmers that farming was not the only source of nitrogen entering
the Lake and that any programme of action designed to protect the Lake ought to

address other sources of pollution. If there was a problem that needed to be solved any
policy response must be fair. It was unfair to regulate farming because it would
impose the bulk of the costs of Lake protection on pastoral landowners. A voluntary
approach would be fair because it would ensure that farms remained viable and that
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farmers retained flexibility to change land use. It would also be effective because

farmers would abide by any agreed voluntary nitrogen targets. A number of
comments made by people attending the various public meetings on the initiative in
both May and October 2000 reflected these concems. Typical comments included:

"There are many different users of the lake -
(Environment Waikato, 2000n, p. l).

'T[hy pick on farming? The rising population
nitrogen to the lake as well. There must be
Waikato,2000p, p. 1).

farmers should not be targeted"

in the catchment must increase

other what ifs" (Environment

"Contributions of nitrogen to Lake. Why only look at farming? Dairying seems

to be targeted" (Environment Waikato, 2000o, p.1).

"Lifestyle blocks - how much nitrogen do they produce? Aten't they just the

same as farming?" (Environment Waikato,Z0}0m, p. 2).

"The way the information is written up makes a difference to how farmers are

perceived by the general public. Need to use all numbers about contributions of
[nitrogen] in public documents" (Environment Waikato, 2000o, p. l)

"This process has already affected property values. There'has been a loss of
equity, loss of saleability and loss of future income. Farmers are not whinging
but there are very valid reasons for conceflrs" (Environment Waikato, 2000o, p.

3).

Similar calls for an equitable response were made by forestry interests:

"If the variation to the Taupo catchment is saying that forestry is a good way to

use land to protect the lake, then the rules should encourage forestry and the

restrictions in the Regional Plan now on roading, tracking and suspended solids

should be relaxed.

It comes down to equity - if farmers are going to be compensated for not being
able to intensi$ their farming, then forestry owners who have already made

sacrifices to protect the lake should also get some benefits" (Environment

Waikato, 2000r, p.2).

Of course, EW again attempted to meet these claims by making it clear that it was

concemed with addressing all manageable sources of nitrogen entering the Lake and

that this would involve changes for everyone living in the catchment. While the

scientific evidence showed that farming was the greatest problem facing the Lake, it
was not the present farming community's fault and that all landowners would have to

make sacrifices to protect the lake (Environment Waikato, 2000k; 2000d). Any policy
action designed to protect the Lake's water clarity would place significant burdens on

urban and lifestyle block owners and industry and municipal operations as well as

sheep and beef farming, dairying and forestry (Environment Waikato, 2000d). As the

Chairman of Environment Waikato, Neil Clarke wrote in October 2000 in answer to
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pastoral farmers' concerns that they were being portrayed as environmental villains
and would bear the brunt of the proposed policy response:

"In the last 20 years, more and more farm land has been developed and beef and

sheep and deer farms are becoming more intensive. Some dairying is also

starting to develop. Urban areas have grown and there are more lifestyle blocks

and holiday homes. All of these significantly increase the amount of nitrogen

flowing into the lake through its very porous soils and heavy rainfall.

What concerns us most is leaching from pastoral farming especially intensive

animal farming, which produces larger amounts of nitrogen than all the other

factors. For instance, if the number of dairy farms in the area increases to its
potential, the additional nitrogen flowing into the lake could increase by 50 per

cent. Urban sewage is also a problem, but very much smaller. The total amount

of nitrogen from human sewage is only one per cent of the total entering the

lake while farming currently contributes about 30 per cent of the nitrogen load

or 350 tonnes per year.

Farmers have been saying they're being singled out as the 'bad guys' and have

suggested that they want compensation if they are prevented from intensiffing
farming. If we are to make the necessary changes to lessen the amount of
nitrogen flowing into the lake, it will affect the way everyone lives or works in

the area - not just farmers. I stress that no decisions have been made about any

of these issues yet. They are for the community to decide along with
Environment Waikato" (Environment Waikato, 2000k, p. l).

Once again, the breakthrough appears to have occurred when pastoral farmers decided

to form TLC and engage with Environment Waikato over protecting the Lake. Prior to
this, EW and pastoral landowners were talking at cross-purposes. While EW was

attempting to make it clear that it wanted to develop an effective and equitable policy
response for all stakeholders notwithstanding that leaching from pastoral farming was

the major cause for concern, farmers interpreted EW's call for action to solve the

problern as unfairly targeting farming. When pastoral farmers realised, however, that

it was in their best interest to engage with EW over the development of an equitable

policy package, space was opened for direct engagement over the shape of any policy
response. This dialogue, in turnn helped shift the focus of Protecting Lake Taupo from

regulation to govemance. TLC, motivated by a desire to ensure the long term viability
and flexibility of their farming business, and EW motivated by a desire to achieve

acceptable and workable policy for all stakeholders, agreed to work together to

develop a fair policy outcome that would maintain Lake Taupo's deep water clarity
and preserve farmers' livelihoods and land use options (Environment Waikato and

Taupo Lake Care, 2001). Suddenly, EW and pastoral farmers were talking the same

language. This recognition that it was important to work together to develop a policy
response that was effective and fair to all served to establish equity as a key

benchmark for measuring potential policy responses to the problems caused by

increasing nitrogen inflows into the Lake. As the EW and TLC Memorandum of
Understanding records :

"Environment Waikato will work with TLC to get the best policy outcome, so

that policy to maintain water quality in Lake Taupo is workable and equitable
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for all affected parties. The group will meet to discuss and formulate a draft
policy and implementation framework that best meets TLC's and Environment
Waikato's positions and aims. Agreement is a key aim for both parties"
(Environment Waikato and Taupo Lake Care, 2001, p. l).

In order to guide discussion and give effect to this joint vision, EW and TLC
developed criteria for assessing potential policy options for managing nitrogen inputs
into the Lake. These criteria structured the policy discussion by providing standards
against which EW and TLC could assess potential governance options. An acceptable
programme of action was one that would bring together a range of govemance
mechanisms that collectively met all of the criteria for good policy.

Not surprisingly, given the goals of the initiative and complexity of issues and

interests to be considered, the final set of criteria extended beyond a simple standard

of equity to encompass broader considerations of effectiveness, efficiency and

assistance (Environment Waikato, 2001n). The importance of effectiveness reflected
EW's and TLC's desire to maintain water quality in Lake Taupo and encompassed

considerations of certainty, simplicity, flexibility and fairness while the importance of
efficiency reflected a desire to achieve the "biggest bang for bucks" (Interviewee,

2003). The importance of assistance recognised that the preservation of flexibility and

viability depended on ongoing assistance to implement nitrogen friendly farming
practices and land use changes. Figure 7.I depicts EW's and TLCs' criteria for
assessing good policy.

Equity considerations are implicit in all criteria. The criterion of fairness

acknowledges that costs should be fairly shared amongst those who benefit from a

clean lake and those who contribute to the problem. The criterion of flexibility
recognises that people must be given time to make necessary changes while the
criterion of efficiency recognises that the costs of implementing a solution should be

as low as possible. Finally, the criterion of availability of assistance recognises that it
would be unfair to expect landowners to bear all of the costs of action to protect the

Lake, particularly as pastoral farmers are neither the sole contributors to the water
clarity problem nor the sole beneficiaries of any solution (Environment Waikato,
2001b).

Developing Equitable Policy

Equity considerations are infused in the shape of various policy responses to the
nitrogen problem. For the purpose of illustration, the impact of equity discourses is
examined by investigating the development of policy to deal with sewage and the

development of regulations to cap the level of nihogen entering the lake from existing
land uses.
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Dealing with Urban Sewage

The importance of discourses of equity helps to explain why Protecting Lake Taupo

addresses sewage discharges into the Lake in addition to non-point source discharges

from pastoral land. The scientific evidence was clear that the impact of nitrogen from
sewage on the Lake was negligible. According to Environment Waikato scientists,

sewerage systems contribute about one per cent of the total load of nitrogen to the

Lake:

"septic tanks and stormwater discharges contain nutrients which enter the lake.

A total of about l0 tonnes of nitrogen comes from the sewage wastewater from
Turangi and 10 smaller settlements. The total load of nitrogen from human

sewage equates to approximately one per cent of the total current load of
nitrogen to the lake. This small fraction of the total load of nitrogen might be

expected to have a negligible effect water quality in the lake" (Environment
Waikato, 20011, p. 1; 2001f, pp. I and 2).

If scientific discourse dominated the governance process, then the question of
discharges from sewerage systems into the Lake would have been backgrounded as a

minor issue. However, it was primarily concerns about the need to appear balanced

between "townies" and "farmers" that prompted EW to develop policy to deal with
sewage discharges in parallel with policy to deal with nitrogen leaching from pastoral

land. In particular, it was important to TLC that all contributors to the problem were

treated fairly:

"The focus for [TLC] is on water quality not clarity. TLC seeks equal

accountability - rather than having the finger pointed at farmers. It is important
that other lake users be appraised of their impacts" (Environment Waikato,
2001o, p. l).

while one interviewee commented:

'oWe need to see that communities around the Lake are also contributing in
terms of improvements to sewerage systems. We need to eliminate the

perception that farmers are being picked on" (Interviewee, 2004\-

However, selling the need for upgrades to existing community sewerage systems and

the development of tough regulatory standards for new sewerage systems created new
problems for EW. In light of the scientific evidence, it was impossible to justifo this
policy action solely on the basis that it was necessary to maintain the Lake's water

clarity. Nor would a justification based solely on the need to ensure that any response

was fair to both urban and rural communities necessarily survive the scrutiny of the

Environment Court. For EW, the solution to this quandary was to widen the aims of
the project to deal with declining deep-water clarity, primarily caused by nitrogen in
rural runoft and nuisance plant growth in shallow waters, primarily caused by
localised sewage discharges. By linking the proposed action to control sewage

discharges with public concems about the health risks and visual effects of unsightly
weed growth and nearshore algal slimes, EW attempted to mobilise community
support for action on sewerage systems:

t46



"Nitrogen is a staple food for plant life, promoting healthy, vigorous growth.
The increasing amounts of nitrogen in the Lake are feeding the growth of tiny
free-floating algae in the water. More algae in the water reduces the water's
clarity. We are also seeing more nutrient-dependent weeds and slimes growing
in sheltered waters near lakeshore settlements. Potentially toxic algae have, for
the first time in 2001, and then again in Autumn 2003, bloomed unexpectedly in
the Lake, resulting in health warnings being issued for Whakaipo Bay and

Omori.

The communities surrounding the Lake are becoming increasingly concerned.
Residents now report their own evidence of declining lake health over the last
few decades. Scientific studies and observations confirm these changes"
(Environment Waikato, 2003e, p. 6).

ln particular:

"A number of studies have reported that wastewater nitrogen increases the risk
of nuisance plant growths near the foreshore, There are two types of aquatic
weeds found in Lake Taupo: nuisance macrophytes (large plants) and nuisance

algao. In general, localised wastewater nitrogen sources are more likely to affect
algae growth than macrophyte growth because macrophytes generally take their
nutrient needs from the sediments. Reducing near-shore wastewater niffogen
will therefore reduce the risk of nearshore algae growth (including summer
toxic algae blooms). Wastewater from near-shore wastewater systems can also

increase the risk of health effects from recreational activities in shallow water.
For these reasons, it is important that near-shore wastewater discharges are

managed such that the risks of nuisance plant growths and health effects are

minimised, and that future development around the lakeshore does not increase

the risk of these effects" (Environment Waikato, 2004k, p. 15; see also

Environment Waikato, 2003e, p.7).

The draft Variation, in an interesting discursive shift, takes this a step further and

transforms wastewater into a significant source of nitrogen:

"A significant source of manageable nitrogen leaching into the lake is from on-
site domestic wastewater systems and centralised community wastewater
systems. lnstallation of appropriate reticulation or upgrading of community
wastewater systems would help to achieve Lake water quality targets.

Wastewater is a manageable source of nitrogen, and its management is therefore
a necessary part of the effort to achieve a 20 per cent reduction in manageable
sources of nitrogen.

Current pressure for development in the Taupo catchment is likely to continue,
and it is important that this new development does not increase the discharge of
nitrogen to the Lake from new wastewater sources.

Although wastewater nitrogen is small compared to other sources, because

many properties serviced by on-site wastewater plants are near the lakeshore,

the risk of nearshore effects such as nuisance plant growths is greater from this
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source than from other sources" (Environment Waikato, 2004j, p. l3; 2004k, p.

l4).

The Protecting Lake Taupo Strategy and draft Variation condense these equity
considerations over urban sources of nitrogen into substantive policies and rules that

deal with wastewater discharges in the catchment. The strategy aims to achieve the

20o/o reduction in nitrogen in wastewater through the construction of new community
sewerage schemes for four of the five remaining unreticulated lakeshore communities

and thi upgrade of two existing lakeshore community sewerage schemes.a The
upgrade of existing on-site sewerage systems was disregarded because of the limited
impact that upgrades would have on levels of nitrogen in wastewater and the heavy

fin.ancial burden that would be imposed on property o*ners5 (Environment Waikato,
200aj;2004k).

In addition, strategy aims to cap nitrogen in wastewater discharges through rules that
prevent new subdivisions that result in a net increase in nitrogen flowing into the

Lake. A blanket prohibition on subdivision was rejected because of the economic

costs of prohibiting development (Environment Waikato, 2004j;2004k). Of course,

this sort of rule privileges the subdivision of pastoral land. Subdivisions of farmland

serviced by state of the art low nitrogen sewerage systems may result in a substantial

decrease in nitrogen leaching from the land.

Setting the Nitrogen Cap

Another area where discourses of equity are playing a key role is in the determination
of the preferred method of capping nitrogen. Despite the opposition of TLC, the four
project partners made it clear that a regulatory response to cap nitrogen outputs from
rural properties and sewerage systems would form an integral part of any programme

of action to maintain Lake Taupo's water quality (Interviewees, 2003). A regulatory
regime that capped nitrogen leaching at current levels was necessary to ensure that

any permanent reductions in nitrogen achieved by the public fund (through purchase

and retirement of land from high nitrogen land uses, advances in managernent

practices or the adoption of low nitrogen land uses) would not be offset by increases

in nitrogen leaching from other land. In order to be effective, the regulatory cap would
have to ensure that total nitrogen leached from land in the catchment did not exceed

nitrogen leached from land in 2004 (estimated by EW in 2004 at 1220 tonnes; see

Table 4. 5) (Environment Waikato, 2004j; 2004k).

The precise means of capping nitrogen leaching from land in the catchment has not
yet been resolved. The resolution of this issue is inherently concerned with issues of
equity. On the one hand, EW, generally supported by TLC, advocated an initial
nitrogen allocation based on grandparenting. This approach would allocate nitrogen to
landowners based on the actual amount of nitrogen being leached from land. This

would mean that each landowner would be allowed to leach the o'same amount of

The TDC had akeady made provision for these capital works prior to the launch of Protecting

Lake Taupo (Environment Waikato, 200aj; 2004k).
EW estimated the costs of upgrading existing on-site sewerage systems at $12,000 and average

maintenance costs at $320 per year. In addition to these costs, property owners would have to

pay the costs of periodic inspections and any necessary repairs (Environment Waikato, 2004j;
2004k).
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nitrogen as they were leaching from their land over the period 2001 to 2004"

(Environment Waikato, 2004j, p. 3; 2004k). On the other hand, Tuwharetoa and

ibrestry interests favoured an alternative nitrogen allocation based on averaging. This

approach would allocate nitrogen based on the average nitrogen leached across

particular classes of land use in the catchment. This would mean that each landowner

would be allowed to leach "the same level of nitrogen for every hectare of land that

they own" (Environment Waikato, 2004j, p' 3; 2004k).

The precise choice of approach for allocation has important equity effects for the

Tuwharetoa economic authorities, private pastoral farmers and foresters within the

catchment. From the perspective of private pastoral landowners, grandparenting was

preferable because it allowed them to continue with current operations. Averaging

would result in pastoral farmers receiving an allocation below their existing levels,

forcing them to either purchase nitrogen credits from other landowners (such as

forestry interests with excess nitrogen credits) or exit farming. For dairy farmers, the

initial allocation could be up to 70 per cent below initial levels (Environment

Waikato, 2004j; 2004k; Interviewees, 2003). From the perspective of forestry

interests, averaging was favourable because they would receive an initial allocation

that was higher than their current leaching levels. This would enable them to convert

land to their extensive forestry land holdings to farmland without having to purchase

nitrogen credits. Grandparenting would, however, essentially lock them into forestry.

They would only be able to convert to pasture if they purchased nitrogen credits from

other landowners (pastoral farmers and urban sources benefiting from improvements

in sewerage systems) who no longer needed the nitrogen credits. Tuwharetoa

economic authorities, would of course, have the most flexibility under an averaging

regime because they could allocate and reallocate nitrogen credit amongst their

foiestry and pastoral farming interests (Environment Waikato, 200aj; 2004k;

lnterviewees, 2003).

With both methods of allocation likely to be equally effective in capping nitrogen

leaching to the Lake, the question of the appropriate method of allocating nitrogen

credits presents a difficult choice between competing discourses based on equity. On

the one hand, grandparenting enables pastoral farmers to use land productively while,

on the other hand, averaging preserves the flexibility of owners of forestry and

undeveloped land to convert their land to more nitrogen intensive land uses' As

Environment Waikato points out in its report accompanying the draft Variation:

"Initial nitrogen allocation affects rule development and landowner equity for

landowners in the catchment and is set by the draft Variation - this is essentially

a decision about the way property nghts or wealth is distributed amongst

landowners. A nitrogen cap in the Taupo catchment means that landowners are

restricted to whatever activities they can carry out within their individual

nitrogen property limit. ... The decision about initial allocation essentially

creates potential valuable property rights in nitrogen, ffid can result in a

sigpificant redistribution of wealth" (Environment Waikato,2004k, p. 34).

The issue is still far from resolved with the partners set to prepare a multi-party

working paper to discuss the detailed implications of the various options for allocating

nitrogen amongst landowners (Environment Waikato, 2004j; 2004k)' Undoubtedly the

partners and various stakeholders will mobilise equify arguments to support their
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various positions on the appropriate distribution option. The result of the negotiations
cannot be predicted. What is clear, however, is that a change in allocation approach

will have implications for both the public fund and the nature of the capping rules:

"The purpose of the public fund is to minimise the social costs of intervention to
achieve nitrogen reductions and spread the costs across local, regional and

national communities. If an initial nitrogen allocation option of averaging is

adopted, there will be even greater upfront financial costs for pastoral farmers,
as they will have to purchase nitrogen credits from foresters or owners of
undeveloped land in order to continue their businesses. This could mean that the

Public Fund as it is currently envisaged will not achieve Objective 3. Further

consultation between the funding partners and landowners would be required to

determine whether the Public Fund could or should be used to help address the

social and financial costs of capping under the averaging allocation option to
better meet Objective 3. It is likely that the current size of the Public Fund
would need to be renegotiated, alongside the local govemment rating regime to
raise this revenue, in order to better reflect those who hold the rights to nitrogen
leaching under an averaging approach" (Environment Waikato, 2004k, p. l6).

In any event, EW has made it clear to the partners and stakeholders that it believes

that grandparenting is consistent with the partners' approach outline in the Protecting

Lake taupo strategy and provides the most equitable solution to the issue:

"The grandparenting approach is consistent with Objective 3 which is supported
by the approach outlined in Protecting Lake Taupo: A Long Term Strategic

Partnership. Owners of undeveloped land and forests (largely Tuwharetoa) will
be constrained to forestry or an equivalent low nitrogen land use.

Grandparenting essentially provides a no upfront cost option, because

landowners are allocated according to current land use, therefore no immediate

reallocation is necessary. This option has the least immediate social change, but
is most inequitable for those owners of shrubland who are not earning any profit
for their land and have not developed land along traditional pathways, with the
attendant higher nitrogen leaching rates"

"[Under averaging] future opporfunities are widened for foresters and

undeveloped landowners if nitrogen allocations are pooled. However, there are

immediate large upfront costs for pastoral farmers which is inconsistent with
Objective 3 and the policy approach to restrict farmer costs to future
opportunities forgone and losses in capital value. This is a windfall cost to
pastoral farmers and a windfall gain to owners of undeveloped land and

forestry. Higher enforcement costs are likely because of poor co-operation from
pastoral farmers" (Environment Waikato,2004k, p. 35).

If a grandparenting approach is adopted it will have to be accompanied by a

resfriction on the circumstances in which pastoral landowners could apply for
resource consents to authorise leaching over and above their allocated average rate.

Allowing farmers to apply for a resource consent to authorise leaching has the
potential to threaten the effectiveness of the initiative if the Environment Court

decides to grant a number of resource consents authorising higher levels of leaching

than that allowed as of right under the Variation. Restricting the circumstances in
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which resource consents could be granted would, of course, impose immediate
upfront costs on pastoral landowners. Unless a well developed nitrogen trading
system is in place, a ready supply of nitrogen credits is available for purchase and
funding is made available to enable pastoral farmers to purchase credits, a number of
existing pastoral farming operations could be forced out of business.

Understanding the Power of Equity

The way in which concepts of equity came to dominate Protecting Lake Taupo
provides an interesting example of how real, practical concerns can gain political
force in contests over the environment without explicit juridical-political institutional
support. Indeed, when EW first indicated that it wanted to take action to protect the
Lake's water clarity there was no explicit legal requirement to consider the equity of
policy development. Neither the Local Government Act 1974 (now repealed) nor the
RMA contained provisions that required EW to consider the implications of policy for
different stakeholders. Section 32 of the RMA, which imposes a duty on policy
makers to consider the benefits and costs of altemative policies and methods, does not
require policy makers to assess the impact of proposed policies and rules on the
economy, society or the environment (Resource Management 1991, s 32; McKenzie,
1997).

The power of equity discourse appears to be related to EW's strategic recognition that
stakeholder support was critical if the initiative was to succeed. First, EW recognised
that if stakeholders failed to buy-in to the policy package, they could contest proposed
regulations in the Environment Court, refuse to comply with policy measures or adopt
strategies to side-step the effect of any new regulations. In order to obtain the
stakeholder buy-in that was so critical to the ultimate success of the initiative it was

vital that the policy package appeared to treat different interests fairly. Second, it
seems inconceivable that EW councillors would be unaware of the potential electoral
consequences of pushing through protective measures without the support of pastoral
landowners and other stakeholders.

This indicates that the state was inscribed with a bias towards political strategies and

discourses based on concepts of fairness. Consequently, pastoral landowners were
able to use the language of equity and fairness to gain political leverage in the
Protecting Lake Taupo process, both in staking out their opposition to a purely
regulatory response to the issue and in gaining a priority position in negotiations with
EW. This ultimately resulted in a proposed programme of action that broadened the
range of policy responses and went some way towards reducing the potential costs of
a regulatory response on pastoral landowners.

Howevern the power of the discourse is not unlimited and, while it may provide
stakeholders with political leverage in some circumstances, it can also serve to reduce

political opporfunities for the same actors in other circumstances. For example, while
TLC was able to gain political concessions by portraying the issue as one of fairness,

it was unable to achieve its ultimate aim of purely voluntary nitrogen reductions.
Throughout the negotiation process, EW, bolstered by tacit support from the Minister
for the Environment, who made it clear in a number of public addresses that the
government viewed regulation as an important aspect of environmental govemance
(Hobbs, 2000b; 2001e), and the Ministry for the Environment, maintained that any
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policy response would include regulations (Interviewee, 2003). While the policy
package would mitigate the impact of the regulatory response on pastoral landowners,
EW and central government believed that landowners, as contributors to the problem,
ought to bear some of the costs of taking action to protect the Lake (Environment
Waikato, 2004m; Interviewee, 2003). In a clever discursive strategy employing an

accepted discourse of fairness, EW and the project partners argued that it was only
fair that landowners contribute to or bear some of the costs of taking action to protect

the Lake. In perhaps their biggest strategic mistake, TLC failed to recognise that
subscribing to a discourse of equity implied that they too ought to make a contribution
to the costs of protecting the Lake. As a result, TLC continued to advocate for a

voluntary approach to nitrogen reductions or, if this was not acceptable, compensation
for losses caused by regulation. At no stage did TLC come to the table and indicate
that pastoral landowners were willing to make a financial sacrifice to secure a solution
to the water clarity issue. This did not engender a lot of sympathy, particularly at

central government level, and contributed to a significant criticism in the initial
cabinet paper and the ultimate sidelining of TLC frorn talks on funding and future
policy development (Interviewee, 2003).

In another illustration of the limits to the power of the discourse, the question of the

appropriate method of allocating nitrogen, which is inherently a matter of equity,
appears to be impossible to resolve in a manner that is equitable to all stakeholders.

Here, all sides can draw on equity discourses to justifo their position. It may be that
grandparenting will prevail because it is consistent with the approach to equity
already adopted by the partners during talks on the establishment of the public fund.
Adopting a grandparenting approach would mean that stakeholders would bear the

costs of the nitrogen cap and the state would bear the costs of the permanent 20Vo

reduction in nitrogen leaching through the public fund (Environment Waikato,
2004k). However, Tuwharetoa and other stakeholders may be able to mobilise
altemative discourses in order to contest a grandparenting approach. Tuwharetoa may,

for example, be able deploy arguments based on the Treaty of Waitangi and their
position as the state's Treaty partner in order to secure an privileged position in
negotiations and mitigate the effects of the initial nitrogen allocation on their interests.

Finally, it should be pointed out that the political power of equity discourses may
have been strengthened by the enactment of the new Local Government Act 2002.

Section 14 of that Act (which came in force on I July 2003) requires local authorities
to "make thernselves aware of and have regard to the views of its community on

policy matters" and "have regard the likely impact of any decision on the social,

economic and cultural well being of the community" (Local Government Act 2002, s

14). Implicit in this requirement is a direction to consider the equity implications of
policy. Certainly, EW refers to its obligations under the new Local Government Act
2002 in an effort to justifu its consideration of equity and financial impacts of the

regulatory and non-regulatory aspects of the draft Variation on pastoral farmers and

other stakeholders @nvironment Waikato, 2004k).

Who Pays? Contributing to the Costs of Protecting Lake Taupo

The policy literature tends to marginalise questions of the cost of environmental

protection action by assuming that environmental regulation is costless. However, it is
clear is that environmental improvement, even through regulation, does not come for
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free. Someone has to bear the costs of policy action and, in the case of regulation,
these (hidden) costs tend to be borne by those who are the subject of regulation. The
question of who pays for the protection of Lake Taupo formed an integral part of the
political negotiations over Protecting Lake Taupo. With the recognition that the

initiative would have to embrace a much wider set of governance mechanisms in
order to be effective and equitable, came a realisation that any strategy would have to

address the question of who was going to pay the costs of maintaining the Lake's
water quality. How was the problem of allocating the costs of Protecting Lake Taupo

overcome?

Callsfor Compensation

Pastoral landowners placed the question of who was going to bear the costs of action

to protect Lake Taupo on the political agenda as soon as Environment Waikato
publicised its intention in May 2000 to regulate nitrogen inputs into the Lake.

Underlying pastoral landowner's calls for the adoption of an equitable response to the
govemance initiative was a keen understanding that pastoral landowners would
almost exclusively bear the costs of any regulatory response to limit nitrogen leaching
into the Lake. Any regulatory cap on nitrogen inflows into the Lake would affect both
the capital value of land and pastoral farmersn profitability by restricting their ability
to intensifu farming operations. These concerns were quickly translated into calls for
compensation for income and capital loss. ln an article headlined "Lake Taupo clean

up bid a ban on farming" published in The New Zealand Herald in May 2000, pastoral

landowners attempted to portray plans to protect the Lake as fatal to farming in the

catchment:

"Environment Waikato could face multimillion-dollar compensation claims if
its proposed environmental restrictions around Lake Taupo go ahead. The
regional council yesterday announced proposals to place unique ... restrictions
on dairy, sheep and beef farmers to reduce rising nitrogen levels, which threaten

lake water quality. But Taupo Federated Farmers claims that farmers will not be

able to meet the conditions and should seek compensation.

Taupo Federated Farmers vice-president Gifford McFadden said it would be

impossible for farmers, especially those on dairy units, to reduce nitrogen output
and still make a living. Changing to forestry would reduce the value of land by
almost 75 per cent. 'It is not an option - there is no way around it. Existing
landowners will have to be compensated. Effectively, the council is attempting
to ban famring.'

Dairy farmer Allan Crafar said he stood to lose $1.5 million off the value of his

330ha dairy farm, which was worth an estimated $2.5 million. He would not
have converted his sheep farm to a dairy unit over the past four years had he

known of the proposals. He said that he would challenge the changes and would
have to seek compensation. 'It's one hell of an economic penalty. I challenge
the impact that dairy farming is having. What about boats and the sewage?"'
(Aronson,2000).
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Calls for a fair distribution of costs and compensation for lost capital value and

profitability were also reflected in comments made at the public meetings held in May
2000 and in October 2000. Points raised included:

"How much are other users paying to keep quality of water? Scheme

retirements contribute to water quality farmers have paid for this"
(Environment Waikato,2000n p. l).

"If you are saying that we should be maintaining current nitrogen output - how
can we manage our farms and still make money?" (Environment Waikato,
2000n, p. 1).

*Will there be financial incentives as an alternative for people wanting to dairy
farm?" (Environment Waikato, 2000n, p.l)

"If we can't make the best use of land then wider community has to help out"
(Environment Waikato, 2000n, p. l).

"What are other people paying to keep the Lake clean?" (Environment Waikato,
2000n, p.1).

"What about lost income in future for farmers for the benefit of the wider
community?" (Environment Waikato, 2000o, p. 3)

"If people can't get to [the] target of 3kg of nitrogen how are people supposed

to reach this and still farm? Are people who want highest clarity prepared to pay

for it?" (Environment Waikato, 2000o, p. 3).

"Compensation to existing landowners because constraining future use? Value

drops if we can't convert - this is already happening with moratorium on new

users by Dairy Company" (Environment Waikato, 2000m, p. 4).

"Farmsrs bought land and farm it in good faith - property rights affected. What
about compensation?" (Environment Waikato, 2000p, p. 2).

"Funding? Urban people also pay but farmers pay the most. Instead of saying

who pays and how much should be instead, full compensation for loss of
income" (Environment Waikato, 2000m, p. 3).

EW's and TLC's shared strategic concem about the need to develop an equitable

response to the water clarity issue at least cost to the community effectively meant

that pastoral landowners would not have to bear all of the costs of Protecting Lake

Taupo. This did not, however, necessarily imply that pastoral farmers would not have

to bear any of the costs associated with the protection of the Lake. TLC, seeking to

minimise costs to pastoral landowners, maintained throughout the negotiations over
the shape of the initiative that regulation was not necessary to protect the Lake
(Environment Waikato, 2001r; Cottrell, 2001b). According to TLC, voluntary
restrictions on nitrogen leaching were all that were required. Pastoral landowners
cared for the Lake and would abide by any voluntary freeze on nitrogen leaching into
the Lake. If regulatory action was taken pastoral landowners should be compensated
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for any losses of profit and capital value caused by the regulatory response (Cottrell,
2001a; 2001b). TLC mobilised support for their case for compensation by
commissioning Nimmo-Bell to assess the losses to pastoral farming associated with
restricting nitrogen leaching in the catchment. This report estimatod that restricting
nitrogen leaching in the catchment would cost farmers between $112 million and

$175 million (Thomas et al., 2002; Environment Waikato, 2004k). [n an article
published in The New Zealand Herald in November 2003, pastoral f-armers drew on
these findings to publicise their plight, claiming that nitrogen restrictions would "cost
thern between $112 million and $175 million in lost economic opportunities over the
next ten years" (Brown, 2003a, p. A2).

While the calls for a fair distribution of costs were taken on board by EW, TLC calls
for compensation caused some anxiety at EW. EW was not prepared to consider
compensating pastoral landowners in light of section 85 of the RMA which, in effect,
prevented EW from paying compensation for the effect of legitimate planning on land
(Environment Waikato, 2000c; 20039).6 As early as October 2000, EW staff made it
clear to councillors that there was no legal mandate for the payment of compensation:

"Compensation. What people are talking about here is payment for perceived
reduction in value of their land because they may not be able to do what they
potentially could have with that land if higher environmental standards are set.

Compensation for property values is not legally provided for and if accepted

would set an endless open precedent" (Environment Waikato, 2000c, pp. I and

2).

This lack of statutory authorisation for the payment of compensation effectively put
payment of compensation for loss of capital value or profits firmly off the regional
political agenda. EW was, however, prepared to consider providing financial
assistance to pastoral farmers to ease the transition from nitrogen unfriendly land use

to nitrogen friendly land use and farming practices.

EW's position did not prompt TLC to drop talk of compensation all together.
Recognising that the central goverrrment was not subject to the same legal constraints
as EW, TLC took advantage of the opportunity provided by its involvement in the
approach to central govemment to put the question of compensation directly to
Ministers (Environment Waikato, 2004k).

Section 85, which is entitled "compensation not payable in respect of controls on land' ,

prevents landowners from claiming compensation under the Public Works Act l98l if their
interests are adversely affected by land use controls under the RMA. Instead, it provides that
any person who has an interest in land and who considers that a proposed provision in a plan

renders that interest in land incapable of reasonable use may challenge that provision in a

submission on the proposed plan. lf the Environment Court determines that the provision does

in fact render the interest in land incapable of reasonable use and places an unfair or
unreasonable burden on any person having an interest in the land, the Court may direct the local
authority to modify, delete or replace the provision. Reasonable use includes "any actual or
potential use of the land for any activity whose actual or potential effects on the environment or

any person other than the applicant would not be significant" (Resource Management Act 199 I ,

s 85; Thomas, 2002). This section effectively prevented EW from considering the payment of
compensation to those potentially affected by Protecting Lake Taupo. If councillors resolved to
pay compensation to landowners they could have found themselves personally liable to refund
any payments made to the Council under the Public Finance Act 1989 (Palmer, 1993).
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The central govemment was not receptive to TLC's calls for compensation. It was

simply unacceptable for the government to pay compensation to pastoral landowners

and other stakeholder groups (Interviewee, 2003). In rejecting TLC's claims for
compensation, the central govemment drew a distinction between financial assistance

and compensation. The former was permissible but the latter was not acceptable:

"Taupo Lake Care also talked of 'assistance' or 'incentivising the nitrogen cap'.

There witl be a range of advisory services but any direct financial transfer to

landowners MUST be for the purpose of cost-effective nitrogen reduction. We

can still be creative in considering a matrix of land use changes that achieves

net nitrogen mitigation, and fund accordingly. However, we should not blur this

with compensation for foregone profits which is unacceptable" CNew Zealand

Government cited in Environment Waikato, 2004k, p. 25, New Zealand

Government emphasis).

Similarly, one interviewee commented:

"Thsre wilt be no compensation for loss of capital value but funding parties will
essentially 'buy the nitrogen reductions required to meet the target.' The big
issue is who takes responsibility for what and who pays" (Interviewee, 2003).

This blunt refusal by the government to pay compensation ended TLC's hopes that

they would receive compensation if a nitrogen cap was imposed. According to one

interviewee, TLC was quite upset by the government's refusal to consider

compensation and took time to come to gnps with the government's decision
(Interviewee, 2003). The rejection of TLC's claims for compensation also had

implications for foresters, Foresters could no longer argue for compensation for any

loss of ability to convert foresfiy land to pastoral farmland. This forced foresters to
refocus on the nature of the regulatory response and use equity arguments in an

attanpt to move the proposed regulations away from the grandparenting approach

favoured by EW (Environment Waikato, 2000r; 2004i,2004k).

Retiring Government Owned Pastoral Land

Recognition that achieving the water quality target of maintaining the Lake's water

quality required a20Yo cut in nitrogen leaching into the Lake was quickly transformed

into a realisation that significant land use change was required in the catchment. EW,
fortified by scientific research that concluded that a compulsory reduction in nitrogen
output from existing pastoral farms in the catchment would place an intolerable
upfront financial burden on pastoral farmers and might force a number out of business

lFinlayson and Thonold, 2b0l; Environment Waikato, 2004k)7, quickly identified
that the nitrogen reduction target could be achieved through the wholesale retirement

or conversion of government owned pastoral land in the catchment into forestry. The
government, through its state owned enterprise Landcorp Farming Limited and the

Department of Corrections prison farm operation Corrlands, owned a considerable

portion of land in the catchment, and this contributed a significant proportion of total

The major assumption at this point in fime was that the major cost to farmers would be

associated with reducing rather than capping nitrogen leaching. This was later contradicted by a

report commissioned by TLC that concluded *rat the major up front cost to farners would be

associated with the nitrogen cap (Environment Waikato, 2003g).
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nitrogen to the Lake. Calculations showed that the nitrogen reduction target would be

achieved if all of the government owned land in the catchment was taken out of
production (Interviewees, 2003). This solution would be costless to both EW and

pastoral farmers and would not impose a large upfront cost on the government.

Not surprisingly, EW seized on this and began to advocate that the retirement or

conversion of government owned pastoral land was an ideal solution to the water

clarity problem. While its own preferred stance would have been for the government

to retire alt its land in the catchment, EW was deliberately conservative in its
negotiations, pressuring the central government to withdraw only 50% of its land

from production (Environment Waikato, 2003g). This was described by one

interviewee as follows:

"EW began looking at the government owned land for us without asking. Early

on EW formed the view that forestry on govemment owned land was a good

idea. The science showed that a 20o/o cut in nitrogen was required to maintain
water quality. This meant that land use change was required. The government

owns an unusually large amount of land in the catchment: 10,000 out of 53,000

hectares. EW quickly realised that a major goverrlment contribution could be

trees on 5,000 hectares" (Interviewee, 2003).

Officials from the Minisbry for the Environment were lukewarm about EW's proposal

although they did not immediately rule it out (Interviewee, 2003). According to one

interviewee:

"The Ministry for the Environment looked closely at the Landcorp (6 farms)

and Corrections (2 farms) land. The Ministry contracted AgResearch to

investigate and model possible nitrogen reduction scenarios on government

farms. Some scenarios or options not acceptable to central govemment. They
were interesting but not acceptable because they were too optimistic about the

returns from forestry and silage" (Interviewee, 2003)'

While the Ministry for the Environment investigated the possibility of retiring
govemment owned land from production while still maintaining an income flow, EW

continued to work on its case for cantral govemment assistance. The technical work
on estimating the costs of purchasing and converting land (a necessary precursor to

negotiating relative cost shares) proceeded on the basis that the 20Yo nitrogen

reduction target could be achieved by the purchase and retirement of 50% of the

private pastoral land in the catchment at market value and the retirement of 50% of
the government owned pastoral land in the catchment:

"A major piece of work had been the on-going derivation of costs associated

with some entity (either EW or potentially a land use trust) purchasing enough

land to achieve the 20% reduction in nitrogen from manageable sources. The

derivation of these costs depend on three elements:

o the cost of the land;
o the area ofprivate pastoral land required for purchase; and

r the area of state-owned land put into low nitrogen uses.

Our current calculations show that the necessary reduction in nitrogen can be

achieved via the retirement of 50%o of private pastoral land available for sale
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and 50% of state-owned land. The current cost of purchasing this land is $42.5

million (using the average value of $5,000 per hectare over 8,500 hectares)"
(Environment Waikat o, 2002c, p. 2).

However, this estimate of cost had to be revisited when the central goverlment made

it clear that it was not prepared to consider the compulsory retirement of Landcorp or
Corrlands land.8 According to one interviewee:

"The government is not prepared to deal with Landcorp and Corrlands land in a
prescriptive manner. The govemment will not be issuing decrees to Landcorp

and Corrlands. Changing land use is a complicated process with Landcorp. It is
at odds with its state owned enterprise status. ... It would involve a direction to

the Board, amendments to the State Owned Enterprises Act and amendments to

the statement of intent. It is not a precedent that the government is willing to

set" (Interviewee, 2003)

while another interviewee put it in these terms:

"Landcorp is a commercial operation and is required to make a profit. The
Crown must treat Tuwharetoa, private landowners and Landcorp equally. There

will not be any special deals. The Crown will investigate Landcorp's role but
has made it clear that Landcorp's contribution will be offset against other
govemment contributions. Landcorp are not foresters and would need to

develop forestry expertise. There are concerrrs about the cost of this. Landcorq

land is also subject to covenants under s 27 of the State Owned Enterprises Act.'
Tuwharetoa will need to be involved in making decisions about Landcorp land"
(Interviewee, 2003).

Similarly another interviewee commented:

"Corrlands land is not on the agenda. It has already planted a lot of land in
forestry and has run out of land to plant. There is the potential for Conlands to

buy Landcorp land and continue with plantings. There is also the potential for
land swaps" (Interviewee, 2003).

All that could be expected was that Landcorp would act as a good corporate citizen

and comply with any regulations (Interviewees, 2003). According to one interviewee:

The possibility of converting Landcorp land was not ruled out until after Protecting Lake Taupo

had been presented to the wider central govemment audience. The Crown Company Monitoring
and Advisory Unit (CCMAU), a unit of Treasury responsible for monitoring the operations of
state owned enterprises, appears to have been particularly influential in making this decision.

According to one interviewee, CCMAU took the view "that Landcorp had no business in

retiring land" (tnterviewee, 2003).
Section 27 of the State Owned Enterprises Act 1986 provides that where land is subject to a
covenant under the Act and the Waitangi Tribunal orders that the land be returned to Maori in
settlement of a Treaty of Waitangi claim, the state must give effect to the order by returning the

land to Maori. If the land is privately owned the landowner must transfer the land to the state

and the state must pay the landowner its market value assessed in accordance with the

provisions of the Public Works Act l98l (Pahner, 1993).
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"Landcorp is not involved in the negotiations but is aware of the issue. It has

indicated that it will be a good corporate citizen but has not put any proposals

on the table. CCMAU was involved in preparing the initial cabinet paper and

advocates Landcorp concerns" (Interviewee, 2003 ).

The government's non-negotiable position on its land suddenly increased the dollar
costs of the project as EW would have to find sufficient funds to purchase the full
13,500 hectares of land necessary to achieve the nitrogen reduction at market price.

With a creeping increase in estimations of the area of land required to be retired and

the value of saleable land rising during the negotiations, the total cost of the
retirement package rose by approximately $25 million to reach $67.5 million in
November 2003 (Environment Waikato, 2002c; 2004b; 20041; 2004m).

Sharing the Costs of Nitrogen Reduction

The process of obtaining central government buy-in to the project proceeded in
parallel with work on the case for cost sharing amongst central, regional and local
govemment. This process involved a series of political negotiations between the
project partners over the precise cost of the land use changes required to meet the
nitrogen reduction target and the respective contributions of each of the partners to the
overall cost. This was based on technical analysis of the costs of implementing
preferred policy mechanisms as set out in the Protecting Lake Taupo strategy. It took
place against a background of cumulative political decisions that set the parameters

against which the initial economic work on estimating costs was undertaken. In
particular, the estimated cost of implernenting the initiative reflected political
decisions that public funding would be made available to meet the costs of reducing

nitrogen inflows by 20o/o, that landowners would not be compensated for any loss of
capital value or reduction in future profitability, and that the preferred policy
mechanism for achieving the 20% nitrogen reduction was the purchase and

conversion or retirement of pastoral land from private landowners, Landcorp and

Corrlands at market ratesl0 (Environment Waikato, 20039; Interviewees, 2003). At
the same time, however, the process of setting the project budget also involved
political negotiations over a number of other matters including the area of land

required, estimated market values and policy options. For example, the central
govenrment rejected EW's proposal to retain 1,000 hectares of land as a biodiversity
forest reducing the estimated cost of achieving the permanent nitrogen reduction by

$2 million (Environment Waikato, 2004m). As noted in Chapter Five, the end result

of the process was a project budget ofjust over $143 million of which $81.5 million
represented new expenditure (Environment Waikato, 2004m).

This work on cost allocation amongst central, regional and local goverrlment was

groundbreaking. There was no precedent for a central government contribution to the

costs of implernenting a regional environmental initiative under the RMA prior to

The Te Ture Whenua Maori Act 1993 (Maori Land Act 1993) prohibits the alienation of Maon
land (Stephenson, 2002) and as a result the public fund could not be used to purchase, retire or

convert Maori land. Other options under consideration to address equity concerns arising forur

this included the use of public money to underwrite joint venture forestry operations on private

land and swapping existing high producing parcels of land outside the catchment with
Tuwharetoa. "Tuwharetoa land may then be used to achieve recreation, tourism, biodiversity
and carbon credit goals" (Environment Waikato, 2003e, p. 16).
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Protecting Lake Taupo. ln the absence of any precedent, EW's consultants, Beattie

Rickman, decided that the 1996 amendment to the Local Government Act 1974 (now
repealed) provided the most appropriate model for allocating the costs of
implernenting the strategy amongst central, regional and local government:

"section 1228 of the Local Government Act (1996) prescribes the approach to

be followed by local govenrment in determining how expenditure needs to be

funded. We consider that this approach is appropriate for making an initial
allocation of the cost for the Protecting Lake Taupo project" (Balme, 2003, p.

3).

The 1996 amendment to the Local Government Act 1974 (now repealed) represented

the high water mark of the neoliberal reforms of local government in New Zealand.It
establishes the neoliberal principles of user pays and the intemalisation of
externalities as benchmarks for the allocation of costs amongst regional ratepayers

and local ratepayers. In an interesting conjunction of neoliberalism and sustainability,
the Rio Declaration on Environment and Development (United Nations Conference
on Environment and Development,1992a) also recognises the importance of the latter
principle, renaming it the polluter pays principlerr and establishing it as a benchmark
for the realisation of sustainable outcomes. The LGA legislation gives effect to these

principles, not by referring to them in the language of neoliberalism or sustainability,
but by translating them into the language of benefit and contribution. Section l22E(I)
of the Act provides:

"In determining how any expenditure needs of any local authority are to be

funded the local authority shall:

(a) identifu the allocation of costs indicated by the application of such one or
more of the principles specified in section l22F of this Act [which are not
ranked in order of priority] as the local authority determines on reasonable
grounds to be relevant to those expenditure needs" (Local Government
Act1974 (repealed), s l22E(l)).

Section 122FO) and (c) captures the user pays principle in the following terms:

"(b) ... to the extent that any expenditure:

(i) is independent of the number of persons who benefit; or

(ii) generates benefits that do not accrue to identifiable persons or
groups ofpersons; or

il The Rio Declaration on Environment and Development states the polluter pays principle in
these terms:

"l.Iational authorities should endeavour to promote the internalisation of environmental
costs and the use of economic instruments, taking into account the approach that the

polluter should, in principle, bear the cost of pollution, with due regard to the public

interest and without distorting interuational trade and investment" (Principle 16, United

Nations Conference on Environment and Development, 1992a).
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(iii) generates benefits to the community generally;

the costs of that expenditure should be allocated in a manner consistent

with economic efficiency and appropriate to the nature and distribution of
the benefits generated which ... may require the use of rating mechanisms

under the Rating Powers Act 1988;

(c) ... the cost of any expenditure should be recovered from persons or

categories of persons in a manner that matches the extent to which the

direct benefits of that expenditure accrue to those persons or categories of
persons" (Local Government Act 1974 (repealed), s 122F(b) and (c))

while section l22F(d) throws the focus on internalising externalities as follows:

(d) the cost of any expenditure to control negative effects that are

contributed to by the actions or inaction of any persons or categories of
persons should be allocated to those persons in a way that matches the

extent to which they contribute to the need for that expenditure" (Local

Government Act 1974 (repealed), s 122F(d))'

The LGA concepts of benefit and contribution provided the funding partners with a

coillmon, understandable language that could be used in negotiations over the

question of cost sharing. The language contained in the LGA was both familiar to

central government politicians and officials, forming the basis of the funding
provisions in the new LGA 2002, and to regional and local govemment officials who

were required to justiff their funding decisions with reference to these benchmarks.

The mutual acce,ptability of these principles moved the negotiations from determining
acceptable principles for cost sharing to negotiating acceptable cost contributions. The

Beattie Rickman report put the case in this way:

"The cost allocation model requires consideration of both beneficiaries and

contributors and accordingly an overall apportionment of costs between

contibution and benefit. It is predominantly the past actions of contributors that

have created the need for the project. ... The past and current actions of
individuals and agencies that have led to the need for the project should be the

basis for allocating the majority of the costs of the project. However, the project
will provide some benefit to the wider community from maintaining and

protecting into the future the water quality of Lake Taupo. This benefit accrues

from the knowledge and level of certainty that a range of values (intrinsic,

aesthetic, culfural, economic, recreational etc.) will be maintained into the

future" (Balme,2003, pp. 5 and 6).

Similarly, according to one interviewee:

o'Why should I pay has been raised by all sectors from ratepayers to farmers.

How do you establish the figures? How much is central government going to
pay and why? How are costs going to be divided amongst regional and local
government? The focus is on beneficiaries and contributors. You run the same

sort of arguments with central goverrrment, ratepayers and farmers. Ratepayers:
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tie in with benefit from clear lake such as swimming and views. Comparatively
little contribution: sewage. Farmers: higher contributions in terms of nitrogen

runoff versus limited benefits. Effect of controls on livelihoods. Arguments are

driven by the Local Government Act. You must be able to defend funding
decisions based on the criteria in the Local Government Act" (Interviewee,

2003)

while another interviewee stated:

"The issue of funding requires determination of absolute dollar amounts and the

appropriate split between agencies. Central government's guiding principle is

that those who exacerbate the problem and those who benefit from the solution

should pay. This also means that local ratepayers who both exacerbate and

benefit ought to bear a reasonable proportion of the costs" (Interviewee, 2003).

Cenhal govemment officials mobilised the concepts of benefit and contribution in
both cabinet papers in order to justiff central government involvernent in, and

financial support for, the initiative (Interviewees, 2003). The cabinet papers focussed

on showing that the central govenrment was responsible for creating the Lake water

clarity problem and ought to contribute to the solution:

"The funding argument is a treasury process. Once again you need to talk in the

language of costs and benefits. The govemment encouraged pastoral farming in

the catchment, the Department of Lands and Survey had direct responsibility for
land clearance and supplementary minimum prices and fertiliser subsidies

provided further incentive to convert land. It was equitable for central

govemment to contribute. The facts are so glaring. The government has a clear

responsibility for the problem. The issue was to make politicians and Treasury

aware of the issue and the government's responsibility for the issue"

(Interviewee, 2003).

']here are various reasons that prompted the govenrment to get involved: we

can still save Taupo, Taupo is a national icon, the government is a major

landholder in the catchment, the government is responsible for developing a lot
of the land in the catchment into pasture and Taupo is a test case for the

sustainable development thrust" (Interviewee, 2003 ).

The LGA 2002 repealed the LGA 1974 and introduced a new procedure for making

funding decisions but did not herald a sea change in the benchmark for cost

allocation. If anything, the new LGA strengthened the benchmark by explicitly
fiaming the standard for allocating costs in terms of benefits and contributions (Local

Government Act 2002, s 101). The new Act requires councils to adopt a revenue and

funding policy that explains the way in which the council intends to fund capital and

operating expenditure for environmental and development initiatives (Local

Govemment Act 2002, s 103). In developing revenue and financing policy, councils

must consider "the community outcomes to which [each] activity primarily
contributes, the distribution of benefits between the community as a whole, any

identifiable part of the community and individuals and the extent to which the actions

and inaction of particular individuals or a group contribute to the need to undertake

the activity" (Local Government Act 2002, s 101(3)(a). In addition, councils must
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consider 'the costs and benefits, including consequences for transparency and

accountability, of funding [each] activity distinctly from other activities and

administrative efficiency" (Local Government Act, 2002, s 101(3Xa)). The
Environment Waikato and Taupo District Council revenue and funding policy
(Environment Waikato, 2004m) mobilises these concepts and draws on scientific
evidence about the Lake water clarity problan to transform central, regional and local
government and stakeholders into beneficiaries and/or contributors and justify the

proposed cost allocation amongst central, regional and local government. In doing so

the policy condenses a wide-ranging political debate over equity, efficiency and

eflectiveness into a pithy formula for allocating the costs of Protecting Lake Taupo
amongst taxpayers, ratepayers and stakeholders :

"The starting point in considering who should fund the project to protecUsustain
the social economic, environmental and cultural well-being of the community is
that those people contributing to the problem should fund most of the cost of
lake protection. In other words the starting point is 'polluter pays'. This
principle is well established in current environmental law.

It is clear that each of the contributors should pay for some of the project costs.

Countering a pure 'polluter pays' approach are the following factors:
. govemment-facilitated land development in the catchment over the past

50 years;
. none of the current contributors can be blamed because there was a lack of

cause and effect on lake health:
requiring current contributors to pay for most of the new funding means

the costs of change would fall mostly on pastoral farmers causing many to

become uneconomic;
a pure 'polluter pays' rules based approach carries with it the potential for
high levels of non-compliance and large monitoring costs to ensure that

the project goals are met;
Govemment's Treaty of Waitangi obligations to Tuwharetoa to protect the
lake as taonga and to meet iwi expectations to manage their own land,

noting the potential conflict between these two goals;

the District community's ability to pay;

the significant benefits of the project largely fall to the community and

local economy in the future;
the relative costs local, regional and national communities have to bear

and the benefits that thev receive.

Central government, Environment Waikato and Taupo District Council have

considered these factors. Consequently they have agreed that the new project
costs ($81.5 million) should be shared 45%by the Government,33o/o by the

Regional community and 22To by the District community reflecting a balance

between the factors identified above" (Environment Waikato, 2004m, pp. 17

and 18).

Understanding Cost S haring Arrangeme nts

The way in which the project partners negotiated their shares of the costs of reducing

manageable sources of nitrogen into the Lake by 20Vo provides a powerful example of

o

a
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the way in which juridical-political institutions can serve to privilege certain
discourses over others.

The final allocations of costs amongst the central, regional and local government and
stakeholders was inherently shaped by the juridical-institutional terrain on which the
negotiations took place. The LGA and RMA effectively shut down any talk of EW
and TDC paying compensation to pastoral landowners. The central govemment, while
technically free to consider the question of compensation, was simply unwilling to
pay compensation. The govemment was in the business of regulating. It would be
inappropriate for it to pay compensation for legitimate environment regulations or
make ad hoc amendments to the RMA. According to one interviewee:

"[The Minister of Agriculture] Jim Sutton's role in arbitrating between the
interests of agriculture and forestry was important. He simply said that it is
important in business to deal with changes in circumstances. Changes in
circumstances are a reality of doing business. This is a change. Business needs

to accept that it is going to happen, and get used to it" (Interviewee, 2003).

With compensation removed from the political agenda, the focus of the negotiations
was narrowed to the provision of financial assistance to ease the transition to nitogen
friendly land uses and land use practices. Here, the question of who should pay and

how much they should pay was framed by the central government's view that it was

equitable for the costs of action to be apportioned on the basis of benefits to be gained
from the solution and contributions to the problem demanding action. These
principles were encapsulated in the 1996 amendment to the LGA and the new LGA
2002 which set out the procedure that EW and TDC had to follow when determining
how to the finance project expenditure. The language of beneficiaries and contributors
defined the terrain on which the political debates over equitable cost sharing were
played out. Once again, however, the institutional bounds of the discourse wers not
necessarily determinative. As EW recognised, while the legislation provided general
principles that help to frame negotiations over the equitable sharing of costs, the
actual allocation of costs between beneficiaries and contributors involved the exercise
of political judgment (Environment Waikato, 2004b; 2004m).

The framing of the cost sharing in terms of beneficiaries and contributors also has

implications for the application of the polluter pays principle and for the concept of
environmental baseline. The beneficiaries and contributors approach recognises that
the polluter pays principle, which underpins the environmental baseline view of
sustainable management, is an important consideration to be taken into account in
environmental policy. However, it also recognises that a strict application of the
polluter pays principle may not always be effbctive or equitable and can be mitigated
accordingly.

Indeed, effectiveness concems prompted EW and the central goverrlment to reject a

strict polluter pays approach for allocating the costs of Protecting Lake Taupo
(Environment Waikato, 2004m). The application of the polluter pays principle to
point source pollution is relatively easy because it is possible to determine who is
responsible for the discharge, the volume of the discharge and the content of the

discharge. The situation is, however, different with non-point source pollution. At
Taupo, enforcement of any regulations establishing a nitrogen cap relies on pastoral
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landowners accurately reporting nitrogen loading on their land. These figures are

entered into a computer nitrogen moclel and nitrogen leaching rates determined. The

reliance on accurate reporting from those most affected by the RMA regulations

creates a real risk that a strict application of the polluter pays principle would be

counter-productive. Angry farmers could defeat the nitrogen cap by misreporting

nitrogen loading to their land. The draft report on the draft Variation concedes that

enforcement of the nitrogen cap is vitally dependent on co-operation and that EW will
not be able to pick up anything but the most outrageous underreporting (Environment

Waikato,2004k).

The rejection of a strict polluter pays approach in favour of an allocation of costs

amongst beneficiaries and contributors was fortified by equity concerns. Pastoral

landowners were at pains to point out that they didn't necessarily cause the problem.

The central govemment was responsible for converting much of the land in the

catchment into pastoral farmland and private pastoral farmers had already "done their

bit" to protect the lake by adopting environmentally friendly land use practices,

voluntarily retiring land and undertaking riparian plantings (Cottrell, 2001a;2001b;

Environment Waikato,2004m). Consequently, according to Environment Waikato:

"Environment Waikato could ensure that the lake is protected by focusing on

the landowners that contribute the most nitrogen to the lake. Nitrogen from

urban areas has been well managed for the last two decades, and plans for

further improvements are well established. Regulation to reduce nitrogen by 20

percent from manageable sources could be achieved simply by applying new

environmental rules controlling discharges from pastoral land use.

Both fEnvironment Waikato's and Taupo District] Council's judgment is that,

although landowners contribute significantly to the need for action, regulation

alone is not likely to be successful because it is inherently unfair for most of the

cost to fall on rural landowners. The effects currently seen in the lake relate to

actions and farm practices of 20-30 years. Further establishing compliance will
be difficult and expensive, the rural community and infrastructure will decline

and farmers exit the industry, and substantial benefits accrue to other sectors of
the communitv.

Environment Waikato's and Taupo District Council's view is that it is best to

achieve a community change that leads to catchment land being used for
productive uses that can sustain the local community (including agricultural

landowners) as well as protect the lake. This approach requires time to

implernent and 15 years has been proposed for the hansition to sustainable land

uses in the catchment. Both Councils recognise that social, cultural, economic

and environmental well-being is important for the local community and the

approach proposed is more likely to be successful that [sic] a strict 'polluter
pays' rules only based approach. A mixed model of regulation and financial

issistance for change is preferred" (Environment Waikato, 2004m, pp. 17 and

1 8).
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Conclusion

This chapter has helped to uncover the reasons why Protecting Lake Taupo was

transformed from a regional regulatory initiative into a strategic partnership between

national, regional and local govemment and Tuwharetoa by exploring the impact of
institutional factors and discourses on the project. Focussing on institutional and

discursive influences helps to reveal that Protecting Lake Taupo is a product of a

multitude of complementary and competing institutional forces and discursive

concepts. These forces and discourses revealed themselves in and through complex

negotiations over the content and implications of the strategy. As discussions flowed

from one microissue to the next, particular institutional influences and discourses

became more or less important in shaping the space of political contestation.

Eventually, the negotiations crystallised into hegemonic discursive concepts that gave

rise to new microissues and formed the terrain on which these were negotiated and

resolved. The mobilisation of concepts of equity and effectiveness, for example,

served to widen Protecting Lake Taupo from a primarily regulatory response into a
comprehensive strategy involving regulations, non-regulatory methods and the

provision of financial assistance. These considerations infused discussions and debate

over the appropriate shape of the governance package and the appropriate distribution

of the costs of protecting the Lake amongst the state and stakeholders and between

different branches of the state. The consequent political compromise on cost sharing

reflects a particular institutionalisation of the concepts of equity and effectiveness

which saw the state agreeing to meet the cash costs of achieving the permanent20oh

reduction in nitrogen leaching and stakeholders being required to bear the non-cash

costs of capping nitrogen discharges into the Lake at 2004 levels. This particular

compromise is reflected in the content of the draft Variation to the Proposed Waikato

Regional Plan (Environment Waikato, 2004j; 2004k).

From an actor's perspective, this adds a fuither degree of complexity to the process of
negotiating environmental governance initiatives. Not only do actors have to carefully

monitor the strategic environment, they must also think about the institutional

framework and look for institutional and discursive opportunities and threats to their

interests. As the experience of TLC in relation to the question of cost sharing and

compensation illustrated, the mobilisation of particular discourses may help to
promote particular interests but may also have necessary implications that prevent the

full realisation of those interests in the resulting political compromise.

In conclusion, the theoretically informed examination of the Protecting Lake Taupo

initiative contained in Chapters Six and Seven suggests that environmental

governance in Western capitalist democracies like New Zealand is a political process

that is influenced by both institutional and contingent factors. The outcome of a

particular political contest over the use, development or protection of the environment

is a function of complex and unique interactions between institutions, material factors,

actors, strategies and discourses. Juridical-political institutions form part of the terrain

on which these contests take place and as a result may facilitate or constrain the

achievement of sustainable solutions to environmental problems. The next chapter

concludes the dissertation by examining the role ofjuridical-political institutions that

incorporate the principles underpinning sustainability and investigating implications
for institutional design and the practice of sustainability.
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CONCLUSION:
JURIDICAL-POLITICAL INSTITUTIONS

AND SUSTAINABILITY

Introduction

The most pressing issue facing Western capitalist democracies at the start of the 2l't
Century is the institutionalisation of sustainability. As Le Heron and Roche argue
oosustainability is about political and social processes to achieve futures. ... We should

be spending more time sorting out the institutional fabric that might keep open

sustainability options, so bequeathing institutions rather than the environment to

future generations" (Le Heron and Roche, 1997, pp. 366 and 372: after Redclift,

1997). This concem with the institutional dimension of sustainability has been

recognised by a number of international think tanks and has been translated into

various global blueprints and action plans for achieving sustainability.

Notwithstanding the importance of the institutional dimension of sustainability,

however, little attention has been paid in the literature to uncovering how different

societies' institutional choices open or close sustainability options for future
generations.

This chapter investigates the ways in which juridical-political institutions impact upon

the achievernent of economically, socially and environmentally sustainable outcomes

and the implications of this for institutional design, planning practice and theory. It
shows that juridical-political institutions that incorporate the principles underpinning
sustainability have a regulatory and governance role. In the former case, juridical-
political institutions may intentionally or unintentionally underwrite a particular long

wave of economic growth. In the latter case, juridical-political institutions set the

rules within which particular contests over the allocation, use and protection of
resources are fought and resolved.

The chapter is in three parts. The first part examines the role of juridical-political

institutions for sustainability as regulatory institutions. It investigates the way in
which New Zealand's environmental administration and resource management law

reforms were closely implicated in attempts to create a new, neoliberal inspired, long
wave of economic growth. It also examines the impact of this attempted regulatory

settlernent on the Protecting Lake Taupo initiative. The second part focuses on the

role of juridical-political institutions as governance institutions. It examines the way

in which New Zealand's environmental reforms, and the RMA in particular, attempt

to institutionalise new govemmentalities and technes of governance in order to frame

the construction, negotiation and resolution of (future) contests over the environment.

It also examines the impact of these new govenrmentalities and technes of governance

on the practice of environmental governance at Taupo. The third part steps back from

the New Zealand situation to draw out implications for the utilisation of the

theoretical framework outlined in Chapter Two, the design of instirutions for
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sustainability and the practice of sustainability. The critical message is that achieving
sustainability is a difficult and complex task that requires value change, juridical-
political institutional change and reflexive political action.

Juridical-Political Institutions, Regulation and Sustainability

ReconJiguring Social Relationships with the Environment

According to the regulation approach, social institutions provide a critical support for
continued economic growth. They naturalise a particular set of premises and practices
that make sense of and give meaning to relationships within society and between
society, the economy and the environment (Jenson, 1989a; Gorg and Brandt, 2000)
and provide the basic societal supports for a specific form of capitalist development.
A successful spatial-institutional fix can only ever be regarded as a temporary solution
to the crisis tendencies inherent in capitalism. Over time "tendencies towards
instability within the capitalist process will exceed the equilibrating effects of
regulation eventually leading to a structural crisis whereby the stability of social
structures can no longer be ensured" (Macl.eod, 1997, p. 532). It is on this terrain that
political struggles to develop a new spatial-institutional fix to the crisis and, in the
process, possibly redefine society's relationship to the environment are played out.

New Zealand enjoyed a long period of economic growth immediately after the Second

World War. This growth was primarily based on the production of primary produce

and was supported by a Keynesian welfare national State. By the late 1970s, however,
this post-war regulatory compromise had begun to break down and New Zealand,like
most other Western capitalist democracies, was facing a serious economic crisis. In
1984, a new govemment embarked on a neoliberal reform project in an attempt to
create the institutional conditions for a new long period of economic growth (Jessop,

2002a; 2002b). The reform project was "significantly constituted by attempts to

reconfigure social relations with nature and in ways that were central to the neoliberal
project itself'(Prudham, 2004,p.345; McCarthy and Prudham,2004) but happened to
coincide with a drive by environmental interests to strengthen New Zealand's
juridical-political institutional fabric and improve environmental outcomes. These

interests seized the opportunity provided by the economic crisis to argue that

institutional arrangements ought to give effect to the principles underpinning
sustainability. Tho resulting political compromise attempted to institutionalise a new
environmental paradigm that fused neoliberal ideals and sustainability principles by
reconfiguring the central state's environmental administration, restructuring regional

and local government and reforming planning law.

The reconfiguration of the central state environmental administration and the regional
and local govemment reforms were intended to set the foundations for the

reregulation of the relationship between the economy, society and the environment in
a manner that supported a new market-based long wave of economic growth. The
reforms focussed on creating an organisational shell to support the desired new
economic, societal and environmental paradigm. They did not, however, redefine
social relations with nature, reframe the goals and objectives of planning or result in
any significant change in the relative distribution of environmental management
powers between the nation, the regions and the localities. It was the RMA that was

designed to give effect to the new environmental paradigm by redefining the concept
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of nature, realigning the goals of planning and redistributing environmental planning

functions amongst national, regional and local levels of government.

From the perspective of the neoliberal reformers, the RMA was intended to provide

the institutional support for the market-based allocation of resources. Resources were

to be allocated to their highest valued use provided that the particular use did not have

adverse effects on the environment. This application of the basic theory of
externalities to the environmental sphere would ensure that both the direct and

indirect costs of resource use on the environment would be taken into account by the

market. While this approach to resource rnanagement may privilege the use of
resources for economic growth, it did not necessarily eschew the protection or

conservation of resources, ecosystems or environments. Conservation or protection is

a legitimate use provided that it is the highest valued use. In practice, this means that

conservation or protection is legitimate if people, whether individuals or collectives,

are willing to pay for it (see Memon, 1993; Buhrs and Bartlett, 1993; Memon and

Gleeson, 1995).

This market-based approach to the environment was underpinned by an attempt to

reframe the basis of the relationship between society and nature in the RMA. The

intended new environmental paradigm was reflected in the concept of sustainable

management of natural and physical resources. This concept redefined nature as a set

of relatively discrete resoruces (land, water, air and the coastal environment) and

privileged the market as the primary means of resource allocation. Planning was

redefined as resource management. Regulatory intervention in the market was only
appropriate where the market failed to take into account the costs of resource

allocation and use on the natural and physical environment, the basic life supporting

capacities of ecosystems and the resource use needs of future generations. The mantra

of effects based planning was transformed into the lodestar for the assessment of the

quality of policy, plans and planning practice. On the one hand, good policy and plans

concentrated on the effects of resource use on the environment. On the other hand,

poor policy and plans ignored the effects of activities in favour of controlling the

activities themselves (see Memon, 1993; Buhrs and Bartlett, 1993; Memon and

Gleeson, 1995).

This attempt to reframe the relationship between economy, society and the

environment was accompanied by moves to denationalise the state's environmental

planning functions and destatise environmental politics (cf. Jessop, 2002b). The RMA
gave effect to a decentralised model of environmental planning by delegating primary

responsibility for resource management policy to the newly created regional
govemment bodies and the newly restructured local goverment organisations.

Regional government became the primary environmental governance organ with
responsibility for developing overarching regional policy and managing water, air

and, in conjunction with the central govemment, the coast. The Act also attempted to

destatise politics by promoting the use of non-regulatory methods of resource

management, enabling the use of economic incentives and discouraging the use of
regulation except where the benefits from a regulatory response exceeded the costs of
regulation.

While the RMA is a product of and is implicated in a neoliberal attempt to solve a

capitalist crisis, it would be a mistake to suggest that the RMA represents a pure
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application of neoliberal ideology to the sphere of economy-society-nature relations.

As noted in Chapter Three, the RMA is a product of a multifaceted set of material and

institutional conditions and political interactions. The form and structure of the RMA

reflects the terms of political compromise reached between different actors and

interest groups pursuing intersecting political projects. The concept of sustainable

management, while attempting to reinforce the market based allocation of resources,

also riflects the language of sustainable development. It specifically recognises that

the interests of future generations and protecting ecosystems are legitimate matters to

be taken into account in resource management. To this extent, the pre-enactment

concept of sustainable managernent as an environmental baseline could be accepted

by both neoliberal interests and environmental interests (ironically, some would say;

see Memon and Gleeson, 1995; Grundy and Gleeson, 1996). For neoliberals, the

environmental baseline provided a mechanism for incorporating all of the costs of
resource use into the decision-making calculus. The legislative recognition of
sustainability concerns was rationalised on the basis that future economic glowth

dernanded the protection of the regenerative capacity of resources and ecosystems and

that the costs of resource use included costs to the environment. For environmental

interests, the environmental baseline respected the finite nature of the Earth's

ecosystems and provided the promise of better environmental outcomes. In particular,

the concept of a baseline reflected a minimum standard that would and could not be

sacrificed in favour of economic growth and development. Both positions, however,

tended to ignore social concerns and marginalise comprehensive economic and social

development planning (Memon and Gleeson, 1995; Grundy and Gleeson, 1996;

McDermott, 1998).

New Zealand's juridical-political institutional reforms represented a significant

change in New Zealand's resource management framework. The reforms replaced the

former centralised development focussed model with a decentralised environmentally

orientated model. This general move towards decentralisation should not, however, be

taken to mean that the previous planning regime was wholly centralised or that the

reforms represented a radical hollowing out of the national state. While the central

govemment retained a considerable degree of control under the previous planning

regime and was willing to override local decisions when it was deemed necessary to

do so in the national iiterestr, it did delegate some planning functions to specialised

regional bodies and local authorities. Local councils had some control over land use

planning and regional water boards had some responsibility for allocating water and

ionholling discharges into waterways. Under the new settlement, the central

goverrrment delegated further powers to regional and local councils but was careful to

i"r*u" the right to develop national policy and retain control over the management of
the coastal environment and the national conservation estate. In addition, longstanding

constifutional conventions mean that parliament may replace or alter the RMA at any

time. Finally, while the RMA seeks to reorientate the focus of planning from

regulation towards non-regulatory methods and refocus regulatory attention on the

effects of activities on the environment, it does not completely eschew regulation. The

RMA provides a complex set of provisions that enable responsible regional and local

govemment organisations to develop rules for environmental purposes.

This view of was encapsulated in the National Development Act 1979 which enabled the central

gov€mment to bypass normal planning channels if it deemed that a particular development

project was in the national interest (see Palmer, 1984).
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The enactment of the RMA seryes to legitimise the environment and environmental
quality as a nexus of political concern. The juridical-political institutionalisation of
sustainable management as the guiding principle for environmental policy, even if it
is interpreted in its most neoliberal friendly form as a pure environmental baseline
(see Upton, 1995a: Upton et al., 2002) and the consequent legitimisation of policy
action to address environmental issues and concerns, means that it is no longer easy to

write off environmental concerns as irrelevant. Nor is the environment something that

must be sacrificed in the pursuit of economic growth. Indeed, business concerns

recognised this legitimacy when they conceded that the environment was a proper

concem of policy during the RMLR process (Memon, 1993; Memon and Gleeson,

1 ees).

Reregalation, S ustainability and the Enviro nment

It is one thing to identifu an attempted spatial-institutional readjustment to a crisis of
capitalism and quite another thing to say that attempted spatial-institutional change

has been successful in creating the conditions for a new long wave of economic
growth. This means that a distinction must be drawn between identif,iing the

theoretical basis of an environmental paradigm as conceived by various political
actors and encapsulated in legislation, arguing that a new environmental paradigm has

in fact emerged and identifuing the precise nature of that new paradigm. History is

littered with cases of failed attempts to create new regulatory settlements and cases

where emergent economic, environmental and social paradigms bear little
resemblance to their original theoretical, political or legislative conception (Jessop,

2000b).

The question of whether New Zealand's neoliberal reform project has been successful

in creating the conditions for a new long wave of economic growth is controversial.
There have been very few commentators willing to suggest that a new neoliberal
regulatory settlement is beginning to emerge. On the one hand, it may be possible to

tentatively argue that the neoliberal reform project has had some success in securing

the institutional conditions for a new long wave of economic growth in light of the

strength of most of the major economic indicators, including inflation and

unernployment, over the last five years (for statistics see Dalziel and Lattimore, L999;

2001; 200q.2 On the other hand, there are some commentators who argue that a new

political formation that eschews neoliberal ideals is beginning to emerge in New

Zealand and in other places throughout the world (see Larner and Le Heron, in press).

These include the Prime Minister who claimed. in an address to the London School of
Economics in2002.that neoliberalism in New Zealand is dead (Clark, 2002),

There can be no doubt that the Labour-Alliance/Progressive Coalition government's

political project is quite different from its immediate predecessor's political project. In
the environmental sphere, central government politics has manifested itself in a drive

to create strong linkages between a powerful economy, a healthy environment and a

safe society through the concept of sustainable development. The rhetoric of
sustainable development, win-win solutions, knowledge, innovation and partnership

This does not imply anything about the costs of the neoliberal reform project nor the current

distribution of benefits from the neoliberal reform programme although when making this

statement it must be recognised that all regulatory settlements create their own set of
marginalised or disadvantaged voices.
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for change has permeated speeches and press releases from the Prime Minister down.
This has been further translated into legislative direction to regional and local
government to act in accordance with the principles of sustainable development in the
Local Government Act 2002, the production of central government guidelines for
sustainability (New Zealand Government, 2003) and the release of a national
sustainable development strategy in January 2003 (New Zealand Government, 2003).
Money has followed for research into sustainable development projects such as

Protecting Lake Taupo and cleaning up the Rotorua lakes (Benfell, 2003; Foundation
for Research, Science and Technology, 2003a; 2003b; 2003c).

To suggest that neoliberalism is dead, however, is probably putting the case too high.
Certainly, neoliberal thinking has perm,eated the micropolitcs of the Protecting Lake
Taupo. This is perhaps most visibly illustrated in the centual government's rejection of
Environment Waikato's proposal to solve the water clarity problem by converting
government owned pastoral land in the catchment into nitrogen friendly forestry.
Central govemment retains the power to change the constitution and objectives of any
of its state owned corporations as it sees fit. Wary of setting an undesirable precedent,

the government was prepared to perpetuate the myth that Landcorp Farming Limiled
was an independent entity and that it could not interfere in its the internal
management. According to one interviewee, it was simply inappropriate for the
govemment to tell Landcorp's Board of Directors how to run their business even if
the retirernent or conversion of Landcorp's Taupo holdings to forestry would solve
the nitrogen problem. All that could be expected was that Landcorp would act as a
responsible corporate citizen and abide by any regulations.' The government was,

however, prepared to provide cash to enable the purchase of farming properties from
willing sellers, including Landcorp if it desired to sell, on the open market
(lnterviewees, 2003).

In addition, the central government has not made any attempt to wrest control of the
day-to-day environmental management from regional govemment despite its early
commitrnent to sustainable development. The central govemment has been willing to

stand back and let EW lead the development of the strategy and only decided to
become a partner in the initiative after being invited by EW, TDC and the TMTB.
Even here there was an expectation on the part of the central government that if it
provided financial support, EW and TDC would contribute a fair share of the cost of
implementing the strategy. Finally, EW has steadfastly maintained its independence

from the central government by releasing the draft Variation to the Proposed Waikato
Regional Plan for discussion despite the request of its central govemment partner for
more time to consider the draft.

So what does all this mean for the national level relationship between society and

nafure and the RMA? In the first instance, there seems to be some evidence that a new

relationship between society and nature is developing. It seems that there is growing
concern over environmental quality and that New Zealanders are taking increasing
advantage of institutional and political opportunities to voice their concerns over
environmental outcomes. As a result, the environment is becoming established as a

Interestingly, Landcorp has recently established a subsidiary company Landcorp Estates Limited
to subdivide and sell farms that are not required as part of its core business. One of its fust
retirements and developments involved the subdivision of a block on the shores of Lake Taupo
(Landcorp Farming Limited, 2004).
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legitimate site of political contestation. The importance of the environment is being
further consolidated as links are constructed, primarily by the central government,

between a strong economy, a healthy environment and community well being.a The

evolution of the Protecting Lake Taupo strategy provides some evidence of a

fundamental change in established conceptions of the relationship between society,
the economy and the environment. At Taupo, it became quickly apparent to pastoral

landowners that it was no longer acceptable to sacrifice the environment for private
economic benefit. The regional state, local community and local media were simply
not prepared to allow farmers to continue farming in a manner that adversely affected
the Lake. It also became apparent to pastoral landowners that the best way forward
was to work with Environment Waikato. Ways would have to be found to protect the

Lake that did not threaten the viability of their farms. This realisation served to
transform the political contest from a contest over whether or not there was a need to

take action to a contest over the nature of that action. The primary concern switched

from whether or not there was a problem to developing policy that would maintain the

Lake's water quality, sustain community wellbeing and protect individual livelihoods.
Similar stories could, perhaps, be told about hydroelectric development in the Waitaki
Valley, the Eastern Motorway project in Auckland and restoring the Rotorua lakes.

In the second instance, it seems that the RMA, by opening the political process up to
new political actors, has contributed to this gradual reframing of the relationship
between society and nature. The current Labour government has made it clear that it
regards the RMA as an important piece of environmental legislation and it does not

currently plan to return to a centralised or wholly regulatory model of environmental
governance (Office of the Associate Minister for the Environment, 2004). Instead,

central govemment has focussed on taking the lead by developing national policy for
sustainable outcomes and streamlining processes to improve the effectiveness and

efficiency of decision-making (Office of the Associate Minister for the Environment,
2004). However, it is equally clear that the future of the RMA as part of a new

regulatory compromise depends on a number of instifutional, material (economic,

environmental, social), political (international, national, regional, local) and

individual supports. Changes to any of these variables may impact on the shape of the

RMA or, more fundamentally, the place of the RMA in the spatial-institutional fix.
The controversial environmental baseline is a case in point. Although attempts were

made to enshrine this concept in legislation, it appears to have been overtaken and

subsumed by sustainable development both in national level rhetoric and, at least in
the case of Protecting Lake Taupo, in practice.

Juridical-Political Institutions, Governance and Sustainability

Governing the Environment

A new regulatory settlement is a chance discovery emanating from a serendipitous

combination of material, institutional and political factors (Mcleod, 1997). While
individual political projects may employ juridical-political institutions in an attempt to

reconfigure economic, social and environmental relations and support a new long
wave of economic growth, the reconstruction of government administration or
passage of legislation will not necessarily secure the hoped for regulatory settlement.

n This changg means that developers must address the environmental implications of development

rather than dismiss environmental concerns as unreasonable fetters on environmental growth.
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Juridical-political institutions, rather than acting as a guarantor of a particular

regulatory settlement, may underwrite a regulatory settlement by setting the rules

within which contests over particular economic, social or environmental problefils are

constructed, negotiated and resolved. In other words, juridical-political institutions

have both an (attempted or actual) regulatow role and a governance role. They may

either underwrite an existing regulatory settlement or contribute to a new regulatory

settlement through their influence on everyday economic, social or environmental

governance.

In light of this, New Zealand's juridical-political institutional fabric for sustainability

can also be conceptualised as a governance institution. The institutional fabric works

to achieve a new long wave of economic growth by setting the rules for contests over

the allocation, use and protection of particular resources, environments or natures. It
attempts to translate national political objectives into regional and local outcomes

through the use of a combination of governmentalities and governance mechanisms

written into the stateos organisational structure and the RMA legislation.

This reconceptualisation of New Zealand's juridical-political institutional framework

for sustainability as a set of govemance institutions opens up the opportunity to use

the lens provided by theories of governmentality and theories of governance to

recharacterise elements of the reforms. As Dean (1999, p. 23) puts it, the analytics of
governance take as its central concern "how we govem and are govemed within

different regimes and the conditions under which such regimes emerge, continue to

operate, and are transformed." Here, the RMA, in particular, can be Seen as

attempting to introduce a new govemmentality built on a foundation of sustainable

management. The promotion of sustainable management of natural and physical

resources becomes the new telos or ethical standard of governance. The object of
govemance becomes individual use of discrete but interconnected resources. The

legitimate techne of government is redefined to include a broad repertoire of market

based, regulatory and non-governmental mechanisms for collective goal attainment'

Expert discourses remain the privileged forms of thought, knowledge, expertise and

calculation in formal dispute resolution forums (Forret, 1998; Ong,2001)' Regional

and local govemment become resource managers, Maori become partners, interest

groups and individuals become stakeholders. At the same time, alternative

goverrrmentalities such as sustainable development, other objects of governance such

as nafure or the environment, and alternative epistemes such as indigenous knowledge

are downplayed or marginalised in the statutory scheme.

Once again, however, there is a disjunction between the theoretical conceptualisation

of juridical-political institutions as institutions of governance and the impact of those

institutions on the practice of environmental governance. There are no guarantees that

the particular govemmentalities encapsulated in legislation, for example, will be

hanslated into outcomes. The particular construction, negotiation and resolution of
specific environmental governance issues is, instead, the product of complex

interactions between specific material, institutional, strategic and political factors.

Environmental governance is a political process but a political process that is shaped

by the material and institutional terrain on which it takes place. Much like the

successful evolution of a regulatory settlement, the successful resolution of an

environmental governance issue can be characterised as a chance discovery (Jessop,

1995b). However, the chance of a particular discovery can be enhanced by a
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particular juridical-political institutional framework and reflexive strategic action on

the part of interested actors.

The experience at Taupo underscores this reconceptualisation of the process of
environmental governance as an institutionally and materially constrained political

process. The history of Protecting Lake Taupo reflects multiple and often

unpredictable institutional, material and political influences. As shown in Chapters

Five, Six and Seven, Protecting Lake Taupo has been shaped by a variety of actors

employing a wide variefy of political strategies, political tactics and discourses in

ordir to secure their positions and interests. Critical strategic moments in the

evolution of the strategy include Environment Waikato's decision to address the

problem of increasing nitrogen concentrations in the Lake, the farming community's

becision to work with Environment Waikato through TLC, the new Labour

Govemment's commitment to sustainable development and the formation of the four-

way partnership to protect the Lake. Critical points of political contestation and

discursive engagement included the nature of the threat to the Lake's water clarity, the

nature of the solution and the fair and equitable distribution of the costs of the

proposed solution. Indeed, as an interviewee astutely observed:

"This is politics. You've got to play the gameo'(lnterviewee,2004).

This does not mean, of course, that the juridical-political institutional fabric is
irrelevant. In its role as a governance institution the RMA, for example, provides

actors with opportunities to gain political leverage for their interests in contests over

the environment while at the same time preventing other actors from gaining

influence in the process. These opportunities were often utilised by actors in the

construction of political strategies and discourses. As a result, the development of
Protecting Lake Taupo bears the unmistakable imprint of both the neoliberal

environmintal administration reforms and the RMA. However, while the RMA had a

material impact on the shape of the Protecting Lake Taupo, the impact of other

institutional and political factors means that the final shape of the initiative is not and

will not be a perfect mirror of the particular govemmentalities captured in the RMA.

Perhaps the most important contribution of the neoliberal inspired environmental

reforms to the development of the Protecting Lake Taupo initiative was that they

opened up the political space that enabled Environment Waikato to put the issue of
the Lake's water quality on the political agenda in the first place. Prior to 1984, New

Zealand's environmental administration was fragmented and did not facilitate

integrated catchment management. Even though commentators recognised the

importance of integrated catchment management, regional water boards could not

directly control the use of land for the purposes of maintaining water quality'

Similarly water allocation and quality concerns were outside the purview of the local

government organisations that were responsible for controlling land use (Palmer,

1gg+; Ericksen, 1990). The neoliberal inspired reforms that crystallised in the

reorganisation of the state's environmental organisation across the national, regional

and local scales and the RMA changed all this. The administrative reforms created

dedicated environmental and conservation departments in the central government and

dedicated environmental governance organisations at regional level with the power to

rate property owners for environmental purposes. The RMA completed the process by

"ottf".ting 
on regional govefilment the power to manage land for the purposes of
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maintaining quality of inland waterbodies and the responsibility for monitoring the

state of the regional environment. For the first time, New Zealand had state

organisations dedicated to environmental management with the ability to develop and

fund policy for dealing with non-point source discharges. All of this led one

interviewee to comment that "New Zealand is now on the cusp of a revolution in the

management of non-po int source pollution" ( lntervi ewe e, 2002\.

It was through the efforts of Environment Waikato that the Lake Taupo water quality

issue was placed firmly on the political agenda. While some scientists had identified

that there may be a problem with increasing nitrogen inputs into the Lake in the early

1970s (Interviewee, 2003), it was New Zealand's environmental reforms that created

institutional conditions conducive to addressing the issue. Environment Waikato is
concerned solely with environmental management. The organisation has been

successful in bringing together politicians, staff and resources in a manner that

enables it to fulfil this mandate. Officers were able to utilise data obtained through the

exercise of EW's statutory monitoring responsibilities to identiff the problem with
nitrogen inputs into the Lake, identify the regulatory lacunae in the proposed regional

planning document and mobilise organisational support and resources to address the

issue in a constructive manner. As the Protecting Lake Taupo initiative developed, the

regulatory framework enabled the consideration of the non-regulatory governance

mechanisms that became institutionalised in the Protecting Lake Taupo strategy

(Environment Waikato, 2003e). In addition, Environment Waikato was able to draw

on policy support and advice from the Ministry for the Environment and use the

Ministry's place at the central government table as an entry point for obtaining

national govemment support and funding for the strategy.

In addition to this, New Zealand's juridical-political institutional fabric provided

opportunities for other actors in the process to further their claims and served to

privilege certain discourses over others. Some actors, for example, were quick to
iealise that the RMA provided them with the opportunity to challenge any proposed

variation to the Proposed Waikato Regional Plan in the Environment Court and adopt

this as part of their political strategy. These actors made it quite clear to government

that they were willing to challenge any proposed variation if they are dissatisfied with
the scope of the rules to control nitrogen inputs to land or outputs from land in the

catchment. A successful challenge to the proposed variation may threaten the

effectiveness of the entire projects (Interviewee, 2003). This, of course, did not

escape Environment Waikato's attention. EW's strategic response focussed on

building relationships with stakeholders, obtaining buy-in to the initiative, and

developing an effective and equitable policy response to the water clarity issue. In

addition, EW spent a considerable amount of time marshalling a compelling scientific

and economic case for regulation. This recognises that the RMA appeals process

serves to privilege the use of expert, and particularly scientific, discourses (Forret,

1998; Ong,200l; see also Young, 1995).

In contrast, other aspects of the RMA that might have been expected to play a key

role in shaping environmental governmentalities have been relatively unimportant in
political discourse over the future of Lake Taupo. The lack of consideration of the

The Environment Court only has jurisdiction over the regulatory asPects of the proposal'

However, a successful challenge to the rules capping nitrogen inputs into the Lake could

threaten the achievement of the nitrogen reduction target and the quality of the Lake.
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concept of sustainable management has perhaps been the most notable silence. Debate

about the meaning of this concept dominated the literature following the enactment of
the RMA. A number of commentators offered different opinions as to how the

concept should be interpreted and applied in policy and planning. A review of the
literature reveals support for a wide range of positions including environmental
baselines of different stripes, balancing approaches and, more recently, an overall
broad judgment approach that appears to have found favour amongst Environment
Court judges.

When it came to practical questions of the governance of Lake Taupo's water quality,
however, contestation over theoretical conceptions of sustainable development and

sustainable management took on a lesser significance. Actors struggling over the

future of the Lake were more interested in matters that had the potential to impact on

the way that they lived their lives. The political engagement between EW and local
stakeholders tended to consolidate around issues ofpressing concem to stakeholders.

In the early stages of the initiative, contestation focussed on questions such as "is
there a problem?" and "if there is a problem who is responsible for the problem?".
Later concerns such as "what can be done about the problem?", "how does this affect

me?" and "who should pay for the solution?" became the critical points of
engagement. This process of inclusive political engagement over these real concerns

slowly but surely moved the focus of the environmental govemance issue from one of
baseline environmental quality to the development of a solution that maintained the
quality of the Lake's waters, sustained lakeside communities and protected individual
livelihoods and options for the future.o This, of course, ctrme in handy when it came to

securing government support and funding for the Protecting Lake Taupo. EW, TDC
and the TMTB could sell the initiative to the government as a fine example of a

partnership for sustainable development. However, it was only when the government

came onboard that Protecting Lake Taupo was formally linked to discourses of
sustainable development. Here, the central government seized on the opportunity
provided by Protecting Lake Taupo to underline its commitment to putting sustainable

development into action.

Tran slating G ove r nme ntalities into O ute o me s

What does all of this mean for New Zealand's juridical-political institutional fabric,
and the RMA in particular, as a governance mechanism? At Taupo, the RMA's brave

new governmentalities have only been partially translated into concrete outcomes.

First, the legitimisation of the use of a wide range of governance mechanisms has

certainly facilitated the development of creative solutions to environmental issues that

lie outside the traditional regulatory square. At Taupo there was recognition that the
sustainable development of the Lake requires more than just a regulatory and more

than just a market based response. There was also a willingness to employ a package

of governance mechanisms to address the water quality issue. As a result, the

Protecting Lake Taupo strategy includes a wide variety of regulatory and non-

regulatory mechanisms for securing the accepted water quality target. In fact, the

movement from government to governance at Taupo has been so marked that (in the

absence of appropriate market arrangements) the draft variation to the Proposed

Environment Waikato certainly did not anticipate this at the outset (Environment Waikato,

2002d).
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Regional Plan attempts to use rule-making powers in the RMA to create a market in
tradable nitro gen permits (Environment Waikat o, 200 4j; 2 0 04k).

Second, expert discourse, and in particular scientific discourse, appears to retain a

privileged role in the construction of the environmental issues, the negotiation of
appropriate goals for environmental management and the development of acceptable

solutions to environmental problems. Both the RMA, through its reliance on

traditional adversarial dispute resolution mechanisms (see Forrett, 1998; Ong, 2001)

and stakeholders at large, demand convincing expert justifications for proposed policy
action. It is unlikely that EW would have been able to gain the political leverage that

it did without the assistance of a cleverly marketed science programme to back its

claims. In addition, while legal discourse has been relatively silent during the process

of developing the strategy it is likely that legal discourse will become increasingly
prominent once the Variation to the Proposed Waikato Regional Plan is formally
proposed under the First Schedule of the RMA. The draft Variation, in particular,

reflects the RMA's rules as to form and content.

Third, the institutional encouragement of public engagement in environmental policy
making seems to have fostered recognition amongst regional and local government

that, when environmental stakes are high, it is important to ensure that everyone who

is interested in or aflected by a resource proposal buys-in to the process. This has

created new opportunities for tangata whenua and other actors in civil society to
(re)define themselves as legitimate participants in the environmental policy process.

At Taupo, this contributed to the creation of a healthier deliberative engagement over

the future of the locality (see Healy, 1992; Young, 1995).

Fourth, the construction of sustainable management as an ethical standard for
environmental governance appears to have been overtaken and subsumed by the rise

of sustainable development as the appropriate standard against which policy is to be

assessed. This has occurred without legislative amendment to the purpose of the

RMA. Even the Environment Court, with its recent development of a broad overall
judgment approach, appea$ to be moving away from an absolute environmental

baseline towards an approach that appears to be consistent with sustainable

development as endo_rsed by the central government and manifested in the Protecting

Lake Taupo shategy.'

Reconceptualising Juridicat-Political Institutions for Sustainability

The theoretical discussion in Chapter Two suggests and the theoretically informed

exploration of New Zealand's experience confirms that, in Western capitalist

democracies at least, juridical-political institutions that incorporate or reflect

sustainability principles impact upon both regulation and governance. In the former

instance, juridical-political institutions that incorporate sustainability principles serve

to define and redefine the nature of the relationship between society and the

environment and may, either intentionally or as the result of a multitude of contingent

At Taupo the rise of sustainable development tended to be driven by largely contingent political

engagement over actors' practical concerns to develop a solution that protected the Lake and

maintained social and economic wellbeing. However, the ability of EW to develop and

implement a package that achieved these aims also depended on the government's endorsement

of sustainable development as the way of the future'
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factors, come to underwrite a particular long wave of economic growth. In the latter
instance, juridical-political institutions set the rules within political contests over the

use, development and protection of the environment take place. The outcome of these

contests depends on the particular combination of institutions, material factors, actors,

strategies and discourses that come together at a particular time and in a particular
place.

While it is not the purpose of this dissertation to develop comprehensive guidelines

for institutional design for sustainability or for actors faced with the task of
developing and implementing policy for sustainability, this reconceptualisation of the

role of juridical-political institutions has important implications for these tasks. The

following section considers the theoretical and practical implications of this

reconceptualisation for institutional design and the practice of sustainability, and

reflects on the usefulness of the theoretical framework outlined in Chapter Two.

Institutio nal Design for S ustainability

First and foremost, juridical-political institutions are important. The World
Commission on Environment and Development was right when it identified that the

development of supportive juridical-political arrangements was a critical part of any

drive towards sustainable development. Both strong state environmental
administration and strong environmental legislation have a role to play. The state

environmental administration can act both as an advocate for sustainable development
and a driving force behind practical efforts to achieve sustainable development on the
ground. Environmental legislation can be employed to charurel particular contests

over environmental governance down a path towards sustainable development. At
least in Western capitalist democracies such as New Zealand legislation is a powerful

tool for legitimising particular environmental goals, actors and processes in political
contests over the environment and environmental outcomes. In New Zealand, the
neoliberal reforms of the 1980s helped to create an institutional and political terrain
that presented actors with opportunities to address environmental issues in an

economically, socially and environmentally sustainable manner. These reforms

legitimised regional state intervention in the economy and society for the purposes of
securing progressive environmental outcomes, sustainability as a relevant policy
consideration (which at Taupo was translated into discourses of effectiveness and

equity), the public as parlicipants in the policy process (which at Taupo was translated

into the identification of interested parties as stakeholders) and the tailoring of policy
solutions to particular circumstances. These factors, together with particular material

and institutional conditions, helped to translate an EW staff concern with the clarity of
the Lake Taupo's water into a critical item on the regional and, later, the national
political agenda.

However, jwidical-political institutions are not and will never be wholly decisive.

While juridical-political institutions can help steer a course towards sustainable

development, the institutionalisation of sustainable development as an appropriate

ethic for economic, social and environmental governance depends on more than a

simple juridical-political institutional response. Similarly, while intemational policy

forums may havJ accepted sustainable development as the overriding goal for the 21't

Century and while the New Zealand government may have embraced the concept as a

driving principle for government action, this hegemonic policy compromise must be
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translated both into social norrns and into practical outcomes in order to take on any
real meaning. In this process of translation political projects built on a foundation of
sustainable development, whether driven by the state or actors located within civil
society, meet headlong with competing social institutions, political projects, actors,

strategies and discourses. The consequent political contests shape outcomes in a way
that may or may not be consistent with the WCED's or the New Zealand
govemment's concept of sustainable development. Here, it is everyday material,
institutional, interorganisational and interpersonal dynamics that makes the translation
of macroconcepts into concrete outcomes, whether or not enshrined in legislation,
both partial and messy (cf. Krueger and Agyeman, in press). Consequently,
institutional design must be aware of contemporary social and political norms, habits,
conventions and ways of thinking and attempt to mould these in a way that promotes
sustainability concerns. Here, work on institutional design in general (such as that
collected in Weimar (1995) or Goodin (1996b)) or the myriad of analyses of existing
institutional arrangements for sustainability may be helpful.

The process of institutionalisation of a particular environmental ethic requires, but
also involves far more, than juridical-political institutional change. Certainly the state

administration can be restructured and legislation can be designed to attempt to
strengthen environmental outcomes. These sorts of changes can be criticised if they
tend to foreclose political opportunities for addressing environmental issues in a

sustainable manner, marginalise certain voices from environmental governance
processes or produce regtessive economic, social and environmental outcomes.

Contrary to the opinions of various commentators, however, there are no logical
outcomes and no legislative quick fixes to perceived environmental sustainability
problems (cf. Mernon and Gleeson, 1995; Gleeson and Grundy, 1996). For example,
there is no guarantee that incorporating a particular concept of sustainability as the
guiding principle for legislation will be translated into consistent economic, social and
environmental outcomes.

The Practice of Sustainability

Turning to the practice of environmental governance, it is clear that the inherent

nature of governance as an institutionally and materially constrained political process

makes the successful development and implementation of sustainability initiatives an

extremely difFrcult task. A particular environmental initiative is shaped by its own
unique set of complex institutional, material, political, strategic, discursive and
personal dynamics and the successful institutionalisation of effective environmental
policy in these circumstances is as a combination of both good planning and chance.

On the one hand, as Protecting Lake Taupo illustrates, politically astute actors can

steer environmental governance initiatives towards a particular conclusion by
adopting reflexive strategies that anticipate and react to changing institutional and
political conditions. On the other hand, even the best of strategies may be thwarted by
contingent factors that the relevant actor can not control or may not even foresee.o

This is something that commentators would do well to bear in mind when evaluating
the performance of environmental legislation or governance organisations.

These factors can be as diverse as changes in national government, international agreements, or
the force of individual personality.
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The complex, contradictory and fluid nature of environmental governance, in turn,

means that that it is an impossible task to develop a blueprint or super-strategy for

sustainable development that will be successful in all places and in all circumstances.

The reality is that politics will always get in the way: yet politics is necessary to clear

the way. The best that can be done is for actors to identifo the sort of strategies that

have or have not been successful in dealing with complex environmental governance

issues and look for the institutional, political, material or individual reasons why these

strategies were successful in the particular circumstances. They can then draw on

these sorts of insights when developing strategies for environmental governance or

considering how to adapt to the contingencies that develop during the process of
constructing, negotiating and resolving an environmental governance problem- Here,

actors need to bear in mind that there is no a overriding reason why environmental

goals should be privileged over economic or social goals and that achieving

environmental change will ultimately depend on the mobilisation of a convincing case

for change. The work of authors such as Forester (1989), who investigates the ways in

which actors manage the politics of policy making and planning, mnY be instructive to

actors faced with solving environmental governance problerns. However, it would be

unrealistic to expect this sort of work to provide all of the answers all of the time.

With this in mind, it would perhaps be useful to close this short section with Jessop's

reflection on the nature of govemance and practice:

"Markets, states and governance all fail. This is not surprising for failure is a

central feature of all social relations: 'govemance is necessarily incomplete and

as a necessary consequence must always fail' (Malpas and Wickham, 1995, p'

40). Indeed given the growing structural complexity and opacity of the social

world, failure is the most likely outcome of attempts to govern it, in terms of
multiple objectives over extended spatial and temporal horizons, whatever co-

ordination mechanism is adopted.

Once the incompleteness of attempts at coordination is accepted as inevitable, it
is necessary [for actors] to recognise the possibility of failure but proceed as if
success was possible, to adopt a flexible repertoire of responses so that

strategies and tactics can be combined to reduce the likelihood of failure and to

alter their balance in the face of turbulence in the policy environment, and to

regularly re-assess the extent to which current actions are producing desired

outcomes" (Jessop, 2000a, pp. 31 and 32).

In light of this there is a need to put "governance Eurangements at the core of the co-

ordination repertoire, with diverse flanking and supportive measures from other

modes of co-ordination, to make a greater commitment to participatory politics based

on stakeholding, and to sustainable economic and community development" (Jessop,

2000a, pp.3l-32; see also Amin and Hausner,1997; Jessop 1997d;1998).

IJsefulness of the Theoretical Framework

Finally, it would be opportune to reflect on the theoretical framework. The theoretical

framework provides a powerful set of tools for understanding the way in which

concepts of sustainability are being worked into national, regional and local political

projects and how they affect environmental outcomes in Western capitalist

l8l



democracies. The framework provides the tools for investigating how broad

environmental ethics are translated, through institutions and politics into concrete

outcomes. At Taupo, for example, all the elements identified in the theory are

manifested in the everyday political contests over the future of the Lake and the

community. The theoretical tools open the door to a richer understanding of the

politics of the environment at international, national, regional and local scales'

However, revisiting a point made in Chapter Two, it would be too much to claim that

the theoretical framework provides the only way or means of telling the stories of
particular environmental or sustainability initiatives. The world is complex and it
would be unrealistic to expect that a single theoretical framework could adequately

capture all of this complexity. When relating a story it is necessary to make artificial

theoretical and analyical distinctions in order to isolate aspects of the complex

processes of environmental govemance. Other theoretical frames may help to reveal
-other 

stories about the way in which sustainable development is translated into

concrete outcomes that are hidden by a focus on the institutional and political

mediation of the principles of sustainable development'

In addition, it is clear the particular framing of the research question and the object of
investigation affect the way in which the story is told. This dissertation primarily is
primarily concemed with investigating the impact ofjuridical-political institutions for

sustainaLility and as a result the story of Protecting Lake Taupo in Chapters Six and

Seven tends to privilege juridical-political institutional factors. However, unstructured

discussions with interviewees also revealed snippets of other stories that could be told

about Protecting Lake Taupo that may help to reveal further insights into the changing

nature of environmental governance in New Zealand and the world. Untold,

interesting stories of particular resonance to actors involved and with potential

significante to the institutionalisation of sustainability include the effects of the

neoliberal compromise on the business of scientific research, the changing place of
farming in New Zealand society and the impact of higher education on the outlooks of
actors, processes and outcomes (Interviewees, 2003 and 2004).

Finat Thoughts on Juridical-Political Institutions and Sustainability

New Zealand's environmental and resource management law reforms have been the

subject of significant controversy in the literature and the popular press. The reforms

have been both internationally lauded as a benchmark for the recognition of the

principles of sustainability and have been condemned as antithetical to planning for

and alhieving economically, socially and environmentally sustainable outcomes. In

practice it seerns that New Zealand's environmental administration, regional and local

go'n"*tn"nt reforms and the RMA have, at least, opened up political opportunities for

iddressing complex environmental governance problems in an economically, socially

and environmentally sustainable manner. Whether this occurs in practice is, however,

contingent on the complex interaction of the institutional context and specific

political, social and material factors. In light of the Taupo experience where

institutional factors provided the platform for political action that is working to

produce a sustainable solution to the water clarity issue, it seerns abundantly clear that

ieveloping juridical-political institutions that incorporate the principles underpinning

sustainability is a good thing.
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APPENDIX 1

RESOURCE MANAGEMENT ACT I99I
PART II PURPOSE AND PRINCIPLES

This Appendix sets out the full text of Part II of the Resource Management Act 1991.

RESOURCE MANAGEMEI\T ACT I99I

PART II
PT]RPOSE AND PRINCIPLES

Purpose
The purpose of this Act is to promote the sustainable management of natural and

physical resources.
In this Act, sustainable management means managing the use, development, and

protection of natural and physical resources in a way, or at a rate, which enables

people and communities to provide for their social, economic, and cultural
wellbeing and for their health and safety while
(a) Sustaining the potential of natural and physical resources (excluding

minerals) to meet the reasonably foreseeable needs of future generations;
and

O) Safeguarding the life-supporting capacity of air, water, soil, and

ecosystems; and
(c) Avoiding, remedying, or mitigating any adverse effects of activities on the

environment.

Matters of national importance
In achieving the purpose of this Act, all persons exercising functions and powers under it,
in relation to managing the use, development, and protection of natural and physical
resources, shall recognise and provide for the following matters of national importance:
(a) The preservation of the natural character of the coastal environment (including the

coastal marine area), wetlands, and lakes and rivers and their margins, and the

protection of them from inappropriate subdivision, use, and development:
The protection of outstanding natural features and landscapes from inappropriate
subdivision, use, and development:
The protection of areas of significant indigenous vegetation and significant
habitats of indigenous fauna:
The maintenance and enhancement of public access to and along the coastal

marine area, lakes, and rivers:
The relationship of Maori and their culture and traditions with their ancestral

lands, water, sites, waahi tapu, and other taonga.

t
(1)

(2)

o)

(c)

(d)

(e)

183



(f) The protection of historic heritage from inappropriate subdivision, use, and

development.

7 Other matters
In achieving the purpose of this Act, all persons exercising functions and powers under it,

in relation to managing the usen development, and protection of natural and physical

resources, shall have particular regard to
(a) Kaitiakitanga:
(aa) The ethic of stewardship:
(b) The efficient use and development of natural and physical resources:

(ba) The efficiency of the end use of energy:
(c) The maintenance and enhancement of amenity values:
(d) Intrinsic values of ecosystems:
(f) Maintenance and enhancement of the quality of the environment:
(g) Any frnite characteristics of natural and physical resources:
(h) The protection of the habitat of trout and salmon.
(i) The effects of climate change:
(i) The be,nefits to be derived from the use and development of renewable energy.

8 Treaty of Waitangi
In achieving the purpose of this Act, all persons exercising functions and powers under it,

in relation to managing the useo development, and protection of natural and physical

resources, shall take into account the principles of the Treaty of Waitangi (Te Tiriti o

Waitangi).
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APPENDIX 2

RESOURCE MANAGEMENT ACT I99I
FUNCTIONS

This Appendix sets out resource management functions of regional councils and district
councils.

30
(1)

RESOURCE MANAGEMENT ACT 1991

PART IV

Functions, powers, and duties of local authorities

Functions of regional councils under this Act
Every regional council shall have the following functions for the purpose of
giving effect to this Act in its region:
(a) The establishment, implementation, and review of objectives, policies, and

methods to achieve integrated management of the natural and physical

resources of the region:
(b) The preparation of objectives and policies in relation to any actual or

potential effects of the use, development, or protection of land which are

of regional significance:
(c) The control of the use of land for the purpose ot

(D Soil conservation:
(ii) The maintenance and enhancement of the quality of water in water

bodies and coastal water:
(iii) The maintenance of the quantity of water in water bodies and

coastal water:
(iiia) the maintenance and enhancement of ecosystems in water bodies

and coastal water:
(iv) The avoidance or mitigation of natural hazards:

(v) The prevention or mitigation of any adverse effects of the storage,

use, disposal, or transportation of hazardous substances:

(d) In respect of any coastal marine area in the region, the control (in
conjunction with the Minister of Conservation) ofi
(i) Land and associated natural and physical resources:
(ii) The occupation of space on land of the Crown or land vested in the

regional council, that is foreshore or seabed, and the extraction of
sand, shingle, shell, or other natural material from that land:

(iii) The taking, use, damming, and diversion of water:
(iv) Discharges of contaminants into or onto land, air, or water and

discharges of water into water:
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(2)

(iva) The dumping and incineration of waste or other matter and the

dumping of ships, aircraft, and offshore installations:
(v) Any actual or potential effects of the use, development, or

protection of land, including the avoidance or mitigation of natural
hazards and the prevention or mitigation of any adverse effects of
the storage, use, disposal, or transportation of hazardous
substances:

(vi) The emission of noise and the mitigation of the effects of noise:
(vii) Activities in relation to the surface of water:

(e) The control of the taking, use, damming, and diversion of water, and the

control of the quantify, level, and flow of water in any water body,
including:
(i) The setting of any maximum or minimum levels or flows of water:
(ii) The control of the range, or rate of change, of levels or flows of

water:
(iii) The control of the taking or use of geothermal energy:

(f) The control of discharges of contaminants into or onto land, air, or water
and discharges of water into water:

(g) ln relation to any bed of a water body, the control of the introduction or
planting of any plant in, on, or under that land, for the purpose of-
(i) Soil conservation:
(ii) The maintenance and enhancement of the quality of water in that

water body:
(iii) The maintenance of the quantity of water in that water body:
(iv) The avoidance or mitigation of natural hazards:

Ga) the establishment, implementation, and review of objectives, policies, and

methods for maintaining indigenous biological diversity:
(h) Any other functions specified in this Act.
The functions of the regional council and the Minister of Conservation under

zubparagraph (i) or subparagraph (ii) or subparagraph (vii) of subsection (l)(d) do

not apply to the control of the harvesting or enhancement of populations of
aquatic organisms, where the purpose of that control is to conserve, use, enhance,

or develop any fisheries resources controlled under the Fisheries Act 1996.

Functions of territorial authorities under this Act
Every territorial authority shall have the following functions for the purpose of
giving effect to this Act in its district:
(a) The establishment, implementation, and review of objectives, policies, and

methods to achieve integrated management of the effects of the use,

development, or protection of land and associated natural and physical

resources of the district:
(b) The control of any actual or potential effects of the use, development, or

protection of land, including for the purpose of:
(i) the avoidance or rnitigation of natural hazards; and

(ii) the prevention or mitigation of any adverse effects of the storage,

use, disposal, or transportation of hazardous substances; and

31
(l)
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(uD the maintenenoe o:f hdigenoiu biological divemity:
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APPENDIX 3

RESOURCE MANAGEMENT ACT 1991

PART III DUTIES AND RESTRICTIONS

This Appendix sets out sections from Part III of the Resource Management Act l99l that

are relevant to the management of non-point source discharges.

RESOURCE MANAGEMENT ACT 1991

PART III
DUTIES Ah[D RESTRICTIONS UNDER THIS ACT

Land

9 Restrictions on use of land
(l) No person may use any land in a manner that contravenes a rule in a district plan

or proposed district plan unless the activity is:
(a) Expressly allowed by a resource consent granted by the territorial

authority responsible for the plan; or
(b) An existing use allowed by section l0 or section l0A.

(2) No person may contravene section 176 or section 178 or section 193 or section
194 (which relate to designations and heritage orders) unless the prior written

consent of the requiring authority concerned is obtained.
(3) No person may use any land in a manner that contravenes a rule in a regional plan

or a proposed regional plan unless that activity is:
(a) Expressly allowed by a resource consent granted by the regional council

responsible for the plan; or
(b) Allowed by section 20A (certain existing lawful uses allowed).

(4) In this section, the word use in relation to any land means:

(a) Any use, erection, reconstruction, placement, alteration, extension,

removal, or demolition of any structure or part of any structure in, on,

under, or over the land; or
(b) Any excavation, drilling, tunnelling, or other disturbance of the land; or
(c) Any destnrction of, damags to, or disturbance of, the habitats of plants or

animals in, on, or under the land; or
(d) Any deposit of any substance in, on, or under the land; or
(da) Any entry on to, or passing across, the surface of water in any lake or

river; or
(e) Any other use of land
and may use has a coresponding meaning.

(5) In subsection (l), "land" includes the surface of water in any lake or river.
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(6) Subsection (3) does not apply to the bed of any lake or nver.
(7) This section does not apply to any use of the coastal marine area.

(8) The application of this section to overflying by aircraft shall be limited to any
noise emission controls that may be prescribed by a territorial authority in relation
to the use of airports.

10 Certain existing uses in relation to land protected
(l) Land may be used in a manner that confravenes a rule in a district plan or

proposed district plan if:
(a) Either:

(i) The use was lawfully established before the rule became operative
or the proposed plan was notified; and
(ii) The effects of the use are the same or similar in character,
intensity, and scale to those which existed before the rule became

operative or the proposed plan was notified:
(b) Or:

(i) The use was lawfully established by way of a designation; and
(ii) The effects of the use are the same or similar in character,
intensity, and scale to those which existed before the designation was

removed.
(2) Subject to sections 357 and 358, this section does not apply when a use of land

that contravenes a rule in a district plan or a proposed district plan has been

discontinued for a continuous period of more than 12 months after the rule in the
plan became operative or the proposed plan was notified unless:
(a) An application has been made to the territorial authority within 2 years of

the activity first being discontinued; and
(b) The territorial authority has granted an extension upon being satisfied that:

(i) The effect of the extension will not be contrary to the objectives
and policies of the district plan; and
(ii) The applicant has obtained approval from every person who may
be adversely affected by the granting of the extension, unless in the
authority's opinion it is unreasonable in all the circumstances to require the
obtaining of every such approval.

(3) This section does not apply if reconstruction or alteration of, or extension to, any
building to which this section applies increases the degree to which the building
fails to comply with any rule in a district plan or proposed district plan.

(4) For the avoidance of doubt, this section does not apply to any use of land that is:
(a) Controlled under section 30(l)(c) (regional control of certain land uses); or
(b) Restricted under section l2 (coastal marine area); or
(c) Restricted under section 13 (certain river and lake bed controls).

(5) Nothing in this section limits section 20A (certain existing lawful activities
allowed).

(6) In this section, use of land has the same meaning as in section 9(a)(a) to (e)
(except (da)) and land may be used has a corresponding meaning.
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Water

14 Restrictions relating to water
(l) No person may take, use, dam, or divert any:

(a) Water (other than open coastal water); or
(b) Heat or energy from water (other than open coastal water); or
(c) Heat or energy from the material surrounding any geothermal water
unless the taking, use, damming, or diversion is allowed by subsection (3).

(2) No person may:
(a) Take, use, dam, or divert any open coastal water; or
(b) Take or use any heat or energy from any open coastal water,
in a manner that contravenes a rule in a regional plan or a proposed regional plan
unless expressly allowed by a resource consent or allowed by section 20A (certain
existing lawful activities allowed).

(3) A person is not prohibited by subsection (l) from taking, using, damming, or
diverting any water, heat, or energy if:
(a) The taking, use, damming, or diversion is expressly allowed by a rule in a

regional plan and in any relevant proposed regional plan or a resource
consent; or

(b) In the case of fresh water, the water, heat, or energy is required to be taken
or used for:
(i) An individual's reasonable domestic needs; or
(ii) The reasonable needs of an individual's animals for drinking water,
and the taking or use does not, or is not likely to, have an adverse effect on
the environment; or

(c) In the case of geothermal water, the water, heat, or energy is taken or used
in accordance with tikanga Maori for the communal benefrt of the tangata
whenua of the area and does not have an adverse effect on the
environment; or

(d) ln the case of coastal water (other than open coastal water), the water,
heat, or energy is required for an individual's reasonable domestic or
recreational needs and the taking, use, or diversion does not, or is not
likely to, have an adverse effect on the environment; or

(e) The water is required to be taken or used for fire-frghting purposes.

Discharges

15 Discharge of contaminants into environment
(l) No person may discharge any:

(a) Contaminant or water into water; or
(b) Contaminant onto or into land in circumstances which may result in that

contaminant (or any other contaminant emanating as a result of natural
processes from that contaminant) entering water; or

(c) Contaminant from any industrial or trade premises into air; or
(d) Contaminant from any industrial or trade premises onto or into land;
unless the discharge is expressly allowed by a rule in a regional plan and in any
relevant proposed regional plan, a resoluce consent, or regulations.
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(2) No person may discharge any contaminant into the air, or into or onto land, from:
(a) Any place; or
(b) Any other source, whether moveable or not,
in a manner that contravenes a rule in a regional plan or proposed regional plan
unless the discharge is expressly allowed by a resource consent, or regulations, or
allowed by section 20A(certain existing lawful activities allowed).

(3) This section shall not apply to anything to which section 15A or section l5B
[discharges into the coastal marine area] applies.

Effect of certain changes to plans

20A Certain existing lawful activities allowed
(l) If, as a result of a rule in a proposed regional plan being notified, an activity

requires a resource consent, the activity may continue until the rule becomes
operative if:
(a) before the rule was notified, the activity:

(i) was a permitted activity or otherwise could have been lawfully
carried on without a resource consent; and

(ii) was lawfully established; and
(b) the effects of the activity are the same or similar in character, intensity,

and scale to the effects that existed before the rule was notified; and
(c) the activity has not been discontinued for a continuous period of more than

6 months (or a longer period fixed by a rule in the proposed regional plan
in any particular case or class of case by the regional council that is
responsible for the proposed plan) since the rule was notified.

@ If, as a result of a rule in a regional plan becoming operative, an activity requires a

resource consent, the activity may continue after the rule becomes operative if:
(a) before the rule became operative, the activity-

(i) was a permitted activity or allowed to continue under subsection
(l) or otherwise could have been lawfully carried on without a

resoluce consent; and
(ii) was lawfully established; and

(b) the effects of the activity are the s:rme or similar in character, intensity,
and scale to the effects that existed before the rule became operative; and

(c) the person carrying on the activity has applied for a resource consent from
the appropriate consent authority within 6 months after the date the rule
became operative and the application has not been decided or any appeals

have not been determined.

t9l



3.4

APPENDIX 4

WAIKATO REGIONAL POLICY
STATEMENT: POLICIES FOR THE

MANAGEMENT OF SURFACE WATER
QUALITY

This Appendix sets out extracts from Part 3 of the Waikato Regional Policy Statement
(Environment Waikato, 1996) that relate to the management of surface water quality in
the Waikato Region. The full text of the Regional Policy Statement is included on the

CD-ROM that accompanies this dissertation.

WAIKATO REGIONAL POLICY STATEMENT

Water

3.4.4 Significant Resource Management Issues

Water Quatity
The quality of the Region's waterways is generally high in upper catchments but
degrades downstream, particularly in intensively used catchments. Loss of habitat,

degradation of aesthetic characteristics, siltation, and excessive concenffations of
nutrients are of particular concem. Toxic substances are also emerging as an issue of
concem in some specific areas.

Figure 3 presents the principal effects of surface water contamination and their
importance from different sources. The sources are grouped into point sources (e.g.

discharge of waste from a pipe) and non-point sources (e.g. runoff from land).

Point Source Discharges
Point sources such as sewage treafinent plants and industries contributing wastewater

and/or stormwater are commonly considered as the major contributors to pollution. [n
recent years efforts have been focused on improving these larger point source discharges.

Numerous small point source discharges, such as dairy farm effluent and acid mine
drainage from abandoned mines, can result in cumulative adverse effects.

Contaminated sites, leachate from mine tailings and waste rock disposal facilities, leaking

underground storage tanks, inappropriately designed and/or poorly maintained septic

tanks and land treatment systems for sewage and other wastes are also of concern. Whilst
such contamination is attributable to a single source, the impacts can be widespread and

locallv severe.
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Non-Point Source Discharges
It is now recognised that the cumulative adverse effects of non-point sources, such as

agricultural runoff, can far outweigh the waste loadings and associated environmental

effects of large discharges. The effects of these non-point discharges are particularly
notable in intensively farmed catchments where waterways have elevated levels of
nutrients, faecal bacteria and sediment. Indeed, non-point sources are now considered to

be the dominant cause of reduction in water quality in the Region. They are, however,

much more difficult to identify and remedy than point sources. A good understanding of
land-water interactions, combined with an integrated catchment-wide approach is

essential for the management of non-point sources.

Figure 3: Principal Effects of Surface Water Contamination and their Importance
from Different Sources

Note: This is a qualitative assessment of effects, and consideration about rules and

methods to manage these effects needs to be given on a site specific basis.
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have also caused a significant reduction in aquatic habitat, and in many cases increased

water temperature, modified sffeam flows and increased flood risk. Riparian vegetation
acts as a natural filter of organic matter, nutrients, and sediment. Vegetation can also

stabilise stream banks and provide shading of waterways.

Urban stormwater runoff also has adverse effects on water quality, contributing sediment

and potentially toxic contaminants (such as lead and hydrocarbons) to waterways.

The dominant issue in shallow aquifers in intensively farmed areas, including the Hauraki
Plains, Lower Waikato, and Hamilton Basin, is the presence of high levels of nitrate.

Levels several times above that recommended by the New Zealand Drinking Water

Guidelines (Department of Health, 1994) have been recorded around Hamilton.
Excessive nitrate levels can be toxic for humans, particularly infants. High nitrate levels
can also affect the quality of waterways and lakes in discharge zones.

3.4.5 Water Quality

Issue: There is potential for the reduction of water qualify from:

1. The cumulative effects of point source and non-point source discharges of
contaminants.

2. Land uses which affect the margins and beds of water bodies.
3. The taking or impoundment of water.

Objective: Net improvement of water quality across the Region.

Principal Reasons for Adopting: Water quality refers to the physical, chemical and

biological attributes of water that affect its ability to sustain environmental values and

uses. All major rivers and streams in the Waikato are impacted by human activities.
There is no large river system left with an unmodified catchment from the source to the

sea. However, some of the headwaters, particularly those running through native bush,

are still in outstanding condition. Such outstanding water bodies need to be preserved in
their current state. Similarly, very few lakes in the Waikato are in a natural, undisturbed

condition. Protection of these natural and undisfurbed lakes is of high priority.

Although not outstanding, many other streams and rivers (or at least their mid and upper
reaches), as well as some lakes, are of high quality able to support most environmental
values and uses such as swimming, fishing and supply for drinking water. The quality of
these water bodies needs to be maintained at current levels and enhanced where possible.

Significantly degraded waters can generally be found in the lower reaches of streams and

rivers. Most lowland lakes are severely impacted by human activities and land use

changes in the catchment. Such degraded waters need to be actively managed to improve

their physical, chemical and biological characteristics. Priority should be given to those

water bodies where environmental values are compromised or where there are conflicting
uses.
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Policy One: Protection of Outstanding Water Bodies
Ensure the protection of significant characteristicsas of the quality of outstanding water
bodies.

Implementation Methods:
l. Through regional plans, district plans and resource consents identi$r and provide

for the protection of significant characteristics of outstanding water bodies.

2. Through liaison with territorial authorities and interested parties, ensure the

integrated management of land and water resources.

3. Through regional plans, district plans, and resource consent applications, require
the assessment of effects of land use development and subdivision on the

significant characteristics of water quality.

Policy Two: Other Water Bodies
Deterrrine the characteristicsae for which other water bodies are valued and manage those

water bodies to ensure that any adverse effects on those characteristics are avoided,

remedied or mitigated.

Implementation Methods :

1. Through regional plans, investigate the establishment of surface and ground water
quality classes for other waters and propose water quality classes for these other
waters as appropriate.

2. Ensure through regional plans, district plans and resource consents, that actual and

potential adverse effects on water quality are avoided, remedied or mitigated in
accordance with established water quality classes.

3. Through liaison with territorial authorities, iwi and other agencies, promote the

integrated management of land and water resources including the use of a

catchment based approach for the management of contaminants, especially those

from non-point sources.
4. Through regional plans, district plans and resource consents ensure that stormwater

discharges are managed to achieve the objectives and policies of this document.

Characteristics may include;
o size including volume, and flow
. absence ofsubstances toxic to resident biota
. high aesthetic values including clarity and lack of colour
. no nuisance growths or noxious plants as a rezult of nutrient enrichment
. aquatic habitat and associatcd riparian vegetation in a natural state

r minimal deviations from the natural temperature regime.
These characteristics may include:
. capacify to assimilate discharges
. capacity to absorb modifications to riparian vegetation
. extent of modification from the natural state
. degree to which natural character can be re-established
. one or more of the significant characteristics of outstanding water bodies'
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).

6.

7.

Through environmental education prograrnmes, provide information and practical
guidance on how water quality can be maintained and enhanced and encourage land
users to adopt land management practices which avoid, remedy or mitigate adverse

effects on water quality.
Encourage the development of codes of practice by groups of resource users to
assist them in achieving the objectives and policies of this Regional Policy
Statement and Regional Plans. Such codes of practice shall be taken into account
when developing rules relating to water quality and discharges in regional plans.

Develop a regional monitoring programme to identifo and monitor the water quality
classes established.

Policy Three: Riparian Management
Ensure that the adverse effects of land use on water quality and aquatic habitats are

avoided, remedied, or mitigated.

Implementation Methods :

l. Prepare and implement, in conjunction with interested and affected parties, a

prioritised riparian management and implementation strategy for the Region.
2. Through regional plans and district plans, establish methods (including rules.

criteria, conditions, guidelines, and information, as appropriate) and through
resource consents establish conditions, to manage the effects of land use activities
on water quality and aquatic habitats.

3. Through regional and district plans, advocacy and education, encourage the
protection of existing riparian vegetation and its further extension along the

margins and beds of water bodies.
4. Encourage the acquisition and management of land in conjunction with territorial

authorities and DoC for the purpose of establishing esplanade areas for the
management of riparian margins.

5. Provide financial assistance, at an appropriate level, to territorial authorities for the

acquisition of esplanade areas where regionally significant values or resources are

involved or where the Waikato Regional Council (Environment Waikato) feels

assistance is necessary to achieve the objectives and policies of the RPS.

6. Encourage the protection and planting of riparian margins by offering information,
technical advice and assistance, preparing riparian management plans in
conjunction with land owners and other interested parties, and by establishing joint
venture programmes for specific catchments.

Explanation and Principal Reasons for Adopting:
The policies and methods of implementation in relation to water quality have been

adopted to protect outstanding water bodies and to maintain and enhance the qualiry of
other water bodies by avoiding, remedying and mitigating the adverse effects of land use

and management practices on the quality of both surface and ground water.

Policy One is concerned with protecting those water bodies of outstanding quality. The
implementation methods encourage the establishment of water quality classes through

regional plans to identify outstanding water bodies. Liaison with other authorities and
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interested parties will ensure that the water resoluces are managed in an integrated way to
protect those outstanding water bodies.

Policy Two ensures that the uses for which other water bodies are valued are managed so

that their affributes are maintained while avoiding, remedying and mitigating any adverse

effects. This will ensure that the uses of water bodies are consistent with those for which
they are valued. Emphasis in irnplementing Policy Two is placed on the establishment of
water quality classes via rules incorporated into regional plans, education, and advice to
landowners to adopt and maintain suitable land use practices.

As a consequence of point source discharges improving, the need to control diffuse, non-
point pollution is gaining rapidly in importance and is now the dominant cause of water
quality problems in the Waikato. Non-point sources of contamination are, however, much
more difficult to identi$r, track and remedy than point discharges. A good understanding
of land-water interactions, combined with an integrated catchment-wide approach is

essential for the management and conffol of non-point sources of contaminants.
Implementation Method 3 of Policy Two is therefore concerned with the catchment based

management approach of contaminants, especially those from non-point sources.

Policy Three recognises that marginal and riparian vegetation plays a significant role in
protecting water quality and enhancing aquatic ecosystems. Destabilisation of beds of
rivers and lakes can also occur as a result of removal of bank vegetation. In addition,
marginal and riparian vegetation can beautiff the landscape and provide important
wildlife corridors. The restoration of marginaVriparian vegetation at suitable locations
will improve water quality, reduce bank erosion and run-off from land, thereby lowering
the amount of sediments and nutrients entering waterways. In particular, indigenous
forests play an important role in controlling flow run-off after heavy rains.

The methods of implementing Policy Three contain a mix of education, advocacy and

advice to both local authorities and land owners to establish and maintain suilable
riparian management practices. Rules, conditions and criteria may also be established
through regional and district plans and conditions attached to resource consents to
maintain and enhance riparian margins.

While Environment Waikato is primarily concerned with water quality matters in this
section, close links between land and water management issues requires effective inter-
agency liaison. Regional and district planning is concerned with the integrated
management and control of effects of the use, development and protection of land and

associated resources. In carrying out these responsibilities, Councils need to have specific
regard to water quality related matters and frame objectives, policies and methods
accordingly.

Environmental Results Anticipated
1. Protection of outstanding surface and ground waters.
2. Other surface and ground waters maintained and enhanced.
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3. Protection of associated aquatic ecosystems, habitats and water quality contributing
to public health.

4. Riparian margins maintained and enhanced.
3.4.10 Mauri

Issue: Maori consider that the disposal of contaminants to water has the potential to
diminish the mauri of that water.

Objective: Tangata whenua concerns relating to the mauri of the water recognised and

provided for.

Principal Reasons for Adopting: Within the traditional Maori world view, water is
perceived as taonga. This places an obligation on tangata whenua as kaitiaki, to ensure

that water resources or taonga are maintained and handed on to future generations in a

healthy condition. Water is perceived by Maori as having a mauri, a spiritual quality, that
is generally interpreted in English as having a life-force, life-essence or life principle.
One of the main goals of Maori traditional practices is to protect mauri, via the exercise
of kaitiakitanga.

The maintenance and enhancement of mauri (with respect to water resources) is
dependant on the physical and spirirual health of natural and physical resources.

Contamination or degradation of water has the effect of diminishing its mauri. The
diminution of mauri has a negative impact on the natural and physical resources and also
impacts on the mana of tangata whenua, who have the responsibility as kaitiaki, to ensure

that the mauri of their taonga is not affected.

Policy One: Effects of Contaminants
Ensure that decisions about the discharge of contaminants associated with the useo

development and protection of natural and physical resources are made in a way that
recognises and provides for the mauri of water.

Implementation Methods:
1. Ensure, in conjunction with territorial authorities, and through consultation with

tangata whenua, that resource use and development practices recognise and provide
for the mauri of water.

2. Provide recognition in regional plans and resource consents, through appropriate
rules, criteria, conditions, guidelines and information, of Maori interests in the
potential adverse effects of the discharge of contaminants on the mauri of water.

3. Through regional plans, in consultation with interested parties, investigate the
establishment of water quality classes for water bodies whieh recognise the mauri
of water.

4. Liaise with tangata whenua of the Region to ascertain appropriate mechanisms as

part of the Regional Information Gathering Action Plan, to determine whether
mauri is being affected by the effects of use, development and protection of water.

5. Provide information and practical guidance to rEsource users on the significance of
the mauri of water to tangata whenua and encourage applicants to consult with the
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appropriate tangata whenua groups prior to submitting applications for resource
consents.

Explanation and Principal Reasons for Adopting:
Policy One seeks to ensure that decisions on resource management matters recognise and
provide for the mauri of water. It recognises that the mauri of water resources is
dependant on the physical and spiritual health of the environment, and that contamination
or degradation of water has the potential to diminish its mauri. The continued
maintenance of mauri is also consistent with the maintenance of water quality in a

sustainable manner.

Implementation of this policy requires clear identification of areas and situations where
the mauri of water may be adversely affected. Consultation with tangata whenua, local
authorities and resource users on this issue is important:
a. to ensure that local authorities and resource users are aware of the value placed by

tangata whenua on the mauri of water;
b. to ensure that the mauri of water is recognised and provided for; and
c. to address the extent to which anv adverse effects on the mauri of water can be

avoided, remedied, or mitigated.

The establishment of appropriate rules, criteria and conditions in Method 2 will ensure
that decisions permitting the treaftnent and disposal of contaminants will recognise and
provide for the mauri of water. Method 4 encourages resource use applicants to discuss
their proposals with appropriate tangata whenua groups to facilitate, wherever possible, a
means to ensure their projects recognise and provide for the mauri of water.

Environmental Results Anticipated
l. The quality of water bodies maintained and enhanced.
2. Tangata whenua are satisfied that their concerns in regard to the mauri of water, are

being recognised and are being appropriately addressed in the Region as a whole.
3. The relationship of tangata whenua with water resources is better understood and

iwi concems and values are considered in the manasement of water bodies.
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APPENDIX 5

PROPOSED WAIKATO REGIONAL PLAN:
PROVISIONS FOR THE MANAGEMENT OF

NON-POINT SOURCE DISCHARGES

This Appendix sets out provisions from the Water Module of the Proposed Waikato
Regional Plan (Environment Waikato, 2004i) that address non-point source

discharges in the Waikato Region. Other policies that may be relevant to the

management of Lake Taupo's water quality are set out in Protecting Lake Taupo: Our
Decision Making Process (Environment Waikato, 20041). A copy of this document is

included on the CD-ROM that accompanies this dissertation.

PROPOSED WAIKATO REGIONAL PLAN

Water Module

Text appearing in italics identifies those parts of the plan that are the subject of
references to the Environment Court. Please email us for further information on legal
status.

3.1 Water Resources

Background and Explanation
The Waikato Region's distinctive character is largely derived from the scenic and

aesthetic impressions of its lakes, rivers and wetlands. The character of Waikato's
water bodies is diverse reflecting the large variety of water types including the
Waikato River, Lake Taupo, wild rivers, mountain streams and ground water.
Associated human uses and values of these water bodies are diverse and range from
domestic and community water supply, irrigation, drainage, electricity generation and

waste assimilation through to recreational use and fishing. Water bodies are vitally
important to the Region and need to be managed in a sustainable manner. This will
ensure that those uses and values, and the natural character of water bodies and their
margins, including amenity values, visual characteristics, contact recreation, fisheries,

wildlife and aquatic habitat are provided for.

The natural environment is an interconnected system and the processes that occur in
the environment between water, land, and vegetation are complex and interdependent.
It is artificial to deal with these as separate components, and efforts have been made

in this Plan to identifr and maintain the linkages when creating objectives, policies
and methods to manage these resources. Water is a key component of the environment
as it is the sustainer of life and the transporter in the system. Water is therefore in
demand to sustain and promote life, and the transport or carrying role means that poor
resource management in one area can impact on a large downstream area.

200



A wide range of resource uses place pressure on water resources. Whilst some water

bodies contain naturally high levels of some heavy metals or dissolved colour, the

introduction of contaminants from human uses into water bodies can have a

significant effect on water quality. Contaminants can be introduced from either point
sources or non-point sources:

a. Point sources:
i. industrial discharges
ii. sewage discharges
iii. stormwatersystans
iv. farm ef{luent discharges.

b. Non-point sources include:
i. surface run-offfrom intensive land uses

ii. stock in waterways
iii. agrichemicalapplication
iv. fertiliser application
v. leaching from land uses such as agriculture
vi. diffuse discharges in urbanised areas.

Environment Waikato will address non-point source discharges through a

combination of education and encouragement and conditions on permitted activities,
to gradually change identified inappropriate farming practice. However, more

stringent conditions and standards may be used in regulatory methods in the future if
no improvement in water quality is detected. Other pressures occur from the taking or

impounding of water. This can affect the availability of the resource, its quality and

impact on the associated aquatic ecosystems.

Table 3-l provides information from the SOE Report about water quality in seven

zones based on river catchments and broad ecological features, including geology,

climate (altitude, winter temperature), vegetation cover and land use. Table 3-l
indicates that the quality and recreational status of the lower catchments of the major

rivers is moderate to poor.

Table 3-1: General Water Quality Status of the Main River Areas

For the Lower Waikato River, three major discharges contribute about 20 percent of
the summer load of nitrogen to the river as a whole,' while the rernaining point

sources probably conffibute less than l0 percent. This means that non-point sources

and the accumulation of small discharges have the major effect on lowland water

quality. Point source loads are even less significant as sources of faecal bacteria to the
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River Area Aquatic Ecosystem Health Contact Recreational S tatus

Upper Waikato River
Lower Waikato River
Upland Waikato
Lowland Waikato
Hauraki
Waipa
Coromandel
West Coast
Tauoo Tributaries

Good
Moderate
Moderate
Moderate
Moderate
Moderate
Good
Good
Good

Good
Poor
Poor
Poor
Poor
Poor
Moderate
Poor
Good



river as a whole. In this case, three major point Sources contribute less than 5 percent

of the total faecal load found in the lower river.' The other point sources are small by
comparison, with the three largest discharges indicating that most of the bacteria in
the lower river must come from non-point sources. The main sources of these

contaminants are likely to be from stock in waterways, effluent discharges to water

and run-off from intensive agricultural land uses.

Geothermal Water
Resource management issues conceming geothermal water, as defined by s2(l) of the

RMA, are specifically identified and discussed in Module 7 of this Plan. Refer also

Section 3.1.3 of this Plan.

Coastal Marine Area (CMA)
Environment Waikato has a RCP that addresses the management of the coastal

resources of the CMA. This Plan recognises the importance of the CMA and

acknowledges that it is important to manage the fresh water resources of the Region
so that they do not adversely impact it.

Tangata Whenua
Environment Waikato considers it important that the management of water resources

in the Region, reflects the values and aspirations of both Maori and non-Maori. For
further information refer to Module 2, Matters of Significance to Maori.

Issue and Objective
The following issue and objective are applicable to all the chapters in this Water
Module. They set the higher order issues and will be cross-referenced throughout the

document. A brief discussion will be found in each chapter describing the relationship
of the objective to the issue addressed in that chapter and integration matters. The
policies that describe what Environment Waikato will do to achieve the objective are

found in Chapters 3.2 to 3.9 of this Plan and are developed specifically in relation to

the issue addressed in each ofthose chapters.

Footnotes
1. NIWA (1997) Plant Nutrients in the Waikato fuver-Effects, Mass Flows, and

a Procedure for Calculating Required Reductions. NIWA Client Report

EIrW70205/2. National lnstitute of Water & Atmospheric Research, Hamilton.
36 p.

2. NIWA (1997) Waikato River Microbiological Water Quality. NIWA Client

Report EVW70209. National Institute of Water & Atmospheric Research,

Hamilton. 34 p.

3.1.1 Issue

The following aspects of the issue apply to all activities throughout the Plan:

a. Point source discharges into water bodies can cause deterioration in water

quality and the values for which the water body is being managed.

b. The cumulative effects of non-point source discharges have a significant
adverse effect on the water quality of many water bodies in the Region,

particularly:
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c.

d.

i. intensification of land use increases nutrients entering water bodies from
diffuse sources, causing nuisance plant growth and poor water clarity

ii. soil disturbance and unrestricted stock access to water bodies cause

nutrient enrichment and high suspended sediment loads in water bodies

iii. contaminated ground water, seeps and springs flowing to surface water
bodies and high levels of phosphorus, nitrogen and faecal coliforms
adversely affect contact recreation uses of lowland rivers and lakes in
Hauraki and the lower Waikato River and its tributaries

iv. ground water quality has degraded due to elevated levels of some

contaminants in vulnerable shallow aquifers where land is intensively
used, such as in the Hamilton Basin and Pukekohe areas.

v. taking and impounding of water can have cumulative effects and can

reduce water quality and quantity.
Increasing demand by people and communities to be able to use water in areas

where demand exceeds, or is likely to exceed supply, reduces the range of
foreseeable uses of that water.
Modification of flow regimes through water takes, damming and diversion can

adversely affect water bodies, particularly:
i. instreamecological/biologicalvalues
ii. recreational values
iii. potential uses of a water resource
iv. reduced water quality and quantity.
Damage to the coastal environment, surface water bodies and their margins
(including caves) by land use activities, destruction of vegetation, discharges,

bank erosion, structures, modification offlow regimes, changes in water or bed

level can:
i. reduce instream ecological values
ii. lead to an overall reduction in natural character ofwater bodies and their

margins.
Contamination of both spiritual and physical attributes of water quality,
depletion of flows and other disruption to water bodies has the potential to

adversely affect the relationship tangata whenua as Kaitiaki have with their
identified taonga, the freshwater fishery and flora and fauna in and on the

margins of water bodies.
The mauri of water can be degraded by changes of flow regimes, discharges of
point and non-point source contaminants, over abstraction, drilling and drainage

of wetlands. These changes can adversely affect the relationship tangata whenua

as Kaitiaki have with water and their taonga, such as waahi tapu, and native

flora and fauna that have customary and traditional uses that are in or on the
margins of water bodies.
The mauri of water is degraded by contaminants and over abstraction and in
turn has negative impacts on the mana of Kaitiaki.
Deep ground water takes can cause drawdown effects that affect the ability of
other users to access the resource, and may reduce the sustainable yield of the
resource.
Shallow ground water takes can cause adverse effects on surface water by
reducing base flow, water quality and water levels in wetlands and lakes'

Drainage, surface and ground water takes and land use activities in and around
wetlands and cave systems can adversely affect their water levels leading to:
i. reduction of their extent or threaten their continued existence

(t
D'

h.

l.

j.

k.
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b.

c.

d.

e.

f.
g.
h.

ii. loss of their natural character.

3.1.2 Objective

The management of water bodies in a way which ensures:

a. that people are able to take and use water for their social, economic and

cultural wellbeing
net improvement of water quality across the Region

the avoidance of significant adverse effects on aquatic ecosystems

the characteristics offlow regimes are enhanced where practicable and iustified
by tke ecological benefits, and otherwise maintained
the range offoreseeable uses of ground and surface water are protected

infficient use of the available ground and surface water resources is minimised

an increase in the extent and quality of the Region's wetlands

that significant adverse fficts on the relationship tangata whenua as Kaitiaki
have with water and their identified taonga such as waahi tapu, and nativeflora
and fauna that have customary and traditional uses in or on the margins of
water bodtes, are remedied or mitigated
the cumulative adverse effects on the relationship tangata whenua as Kaitiaki
have with water and their identified taonga such as waahi tapu, and nativeflora
and fauna that have customary and traditional uses that are in or on the

margins ofwater bodies are remedied or mitigated
j. the management of non-point source discharges of nutrients, faecal coliftrms

and sediment to levels that are consistent with identified purpose and values -for
which the water body is being managed

k. the natural character of the coastal environment, wetlands, and lakes and rivers

and their margins, (including caves) is preserved and protected from
inappropriate use and development

L ground water quality is maintained or enhanced and ground water takes

managed to ensure sustainable yield
m. shallow ground water takes do not adversely affect values for which any

potentially affected sudace water body is managed

n. concentrations of contaminants leaching from land use activities and non-point

source discharges to shallow ground water and surface waters do not reach

levels that present signif.cant risks to human health or aquatic ecosystems.

Principal Reasons for Adopting the Objective
The objective sets out the desired end point for management of water bodies in the

Region, and is relevant to all chapters tn the Water Module as well as other chapters

that directly or indirectly affect water bodies, for example chapters dealing with river
and lalce bed structures, and accelerated erosion'

Part a) sets up the policy framework for the enabling activities within the plan and

recognises that people and communities within the Region should be able to take

water and carry out activities that do not have adverse effects on water bodies.

Part b) recognises that Waiknto is a large diverse Region and water quality varies

greatly. There are areas that have high or good quality water and there are areas that

ieed improving, which is illustrated by Table 3-I in this chapter. The quality of water

can be odrtrtily affected by the discharge of contaminants, which produces adverse

i.
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fficts such as a decrease in amenity values, human health problems, and loss offlora
ind ftouno. The net improvement objective sets a goal to achieve an overall

improvement in water quality for the Region's water bodies over time. For guidance

on interpretation of this expression refer to the policy framework in this chapter in

conjunctionwith Section 1.3.3 of the RPS.

The importance of aquatic ecosystems is reflected in part c). The aquatic ecosystems

of the Region's watei bodies are a significant component of the natural resources and

btodir"rity of the Region. It is important to avoid signiJicant adverse elfects on

aquatic ecosystems as they are linl<ed to the fisheries and recreational values that the

water bodies provide.

FIow regimes as provided for in part d) are primarily affected by the dernand for
water frim a particular source. While some sources in the Region are plentiful, others

are lirnited. When excessive water is taken from water bodies, water quality can be

d.egraded affecting instream uses, aquatic habitats, recreational uses, aesthetic

character, supporting ecosystems and other environmental values. Flow regimes are

also affected by water storage and waterflow control structures.

Part e) recognises the need to protect water resources for the future and refers to the

full range of uses, that encapsulate everything from water availability for ecosystem

maintenance, to human drinking and irrigation needs'

There is only a limited water resource available for use in the Region. Part fl
recognises that as the demands for this resource continue to increase, it will be

important to ensure efficient use of the resource if benefits to the community are to be

maximised.

In part g) wetlands (including peatlands) are recognised as vital ecosystems that

"oitain 
i rich variety of flora and fauna. They often have a role in helping to reduce

flooding and water pollution and are highly valued by individuals, local communities
-and 

taigata whenua. Drainage, taking of water and catchment worl<s can affect the

habitat and. character of wetlands by changing flow regimes- Land use and

development such as reclamation, peat mining and deposition of landf'll material can

also have significant adverse fficts.

The mauri of water resources is dependent on the physical and spiritual health of the

water. Contamination or degradation of water has the ffict of diminishing its mauri.

Tangata whenua who take an active role as Kaitiaki are involved in the spiritual and

phyitcal aspects of their local natural resources, and as such as best placed to
-id.Lntify 

taonga and customary and traditional uses of those resources. Part h)

recognises the relationship tangata whenua have with the water and the importance

of aioiding large scale or irreversible adverse effects when managing the other stated

objectives of water quality,flow regimes and wetlands.

Part i) recognises that there are fficts which may be smaller scale but which

together add up to adversely affect waahi tapu, fisheries and other taonga, are more

eisity remedied or mitigated as they occur, through resource consent conditions or

non-regulatory methods such as education or incentives'
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Part j) lists the main contaminants within non-point or diffuse source discharges that
are adversely affecting water bodies and which the Water Module and parts of the

rest of the Plan such as the Accelerated Erosion, Discharges to Land and River and
Lake Beds chapters will need to address.

Many of the Region's lakes, rivers, wetlands and the surrottnding margins of land,
have natural character values, where the influence of nature dominates the influence
of humans, despite most areas being modified in some way. Part k) recognises the

need to consider the effect of use and development on the natural character of the

coastal environment, water bodies and their margins. The Plan's jurisdiction of the

coastal environment takes over from that of the RCP on the landward side of mean

high water spring. Although the inland boundary of the coastal environment wtll vary,

it is generally understood to be where the coast is no longer a significant element.

Part l) recognises that the ground water resource is valued for its existing general
good quality and availability, and takes and land uses above aquifers should continue
to be undertaken in a way that ensures continued use of ground water by future
generations.

Part m) recognises that stream depletion can occur when groundwater takes are near
surface water bodies where there is a connection between ground and surface water.

Part n) recognises that non point source and land based discharges that may have

minor adyerse effects on their own, will have a cumulative adverse effect ,f th"y reach
waterbodies at concentrations adversely affecting non hnman life or levels exceeding
human health guidelines.

The issue statement identifies that karst systems are an important aspect of the
Region's water resources. While no objective specifically refers to water related
issues in cave and karst environments, achieving the objectives related to water
quality, aquatic ecosystems and water quantity will ensure that water in the Region's
karst areas is managed appropriately.

3.1 Water Resources

3,1.4 MonitoringOptions

)bjective ndicetors/ Measurements
types of Monitoring hformation Source

lhat people are able to take and
rse water for their social,
rconomic and cultural wellbeine

Enquiries, submissions and
;omplaints. Water quality
indicators.

tegional trend
nonitoring, investigationt
und surveys.

)erception surveys
latabase, regional
)conomy database,

;omplaints, enquiries and
;ubmissions database,
ffater quality database.

t{et improvement of water

luality across the Region.
$y'ater quality indicators.
3cosystem health.

legional trend
nonitoring, compliance
nonitoring.

ilater quality and ecolog;
latabases, compliance
nonitoring database.
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lhe avoidance of signifi canl
rdverse effects on aquatic
,cosystems.

Water quality indicators.
Ecosystem health.

legional trend
nonitoring, compliance
nonitoring.

il/ater quality and ecologl
latabases, compliance
nonitoring database.

Th e ch aract eris tics of fl ow
'egimes maintained or enhanced
uhere practicable and justiJied
\y ecological benefits, and
fiherwise maintained.

llow records. Water

Tuality indicators.
9cosystem heqlth. Water

'evelfluctuation and
nriability.

?egional trend
n o ni to ring, comp I iance
nonitoring.

Vater quantity and
zcologt databases,
:ompliance monitoring
Iatabase.

fhe range offoreseeable uses of
;round and surface water are
rrotected.

ilow records. Water quality
.ndicators. Ecosystem
realth. Water level
lluctuatiou and variabiliw.

legional trend
nonitoring, compliance
nonitoring.

iy'ater quantity and
:cology databases,

;ompliance monitoring
latabase.

.neffrcient use of the available

3round and surface water
€sources is minimised.

Compliance with crop
irrigation guidelines.
Efficient use of water.
Number of water permits
transferred.

legional trend
nonitoring, compliance
nonitoring.

Water quantity and
:cology databases,
:ompliance monitoring
latabase.

{n increase in the extent and
pality of the Region's wetlands.

A,rea of wetlands. Land
:over. Land use. Ground
,vater table. Area of
wetlands in reserve or
lovenanted.

legional trend
nonitoring, compliance
nonitoring.

[egetation and wetlands
latabase, compliance
nonitoring database.

lhat significant adverse effects
:n the relationship tangata
vhenua have with their
.dentified taonga such as waahi
apu, and native flora and fauna
n or on the margins of water
rodies that have customary or
raditional uses. are avoided.

3omplaints from tangata
whenua. Damage to areas

rf significance to tangata
whenua.

legional trend
nonitoring, compliance
nonitoring.

.wi/Maori databases,

)erception surveys
latabase.

lhat cumulative adverse effects
rn the relationship that tangata
vhenua have with their
dentifred taonga such as waahi
apu, and native flora and fauna
n or on the margins of water
rodies that have customary or
raditional uses, are remedied or
nitigated.

)omplaints from tangata
vhenua. Damage to areas
rf significance to tangata
vhenua.

R.egional trend
nonitoring, compliance
uonitoring.

.willr4aori databases,

rerception surveys
latabase.

fhe management of non-point
rource discharges of nutrients,
hecal coliforms and sediment to
evels that are consistent with the
dentified purpose and values for
vhich the water body is being
nanaged.

Water quality indicators.
icosystem health.

legional Fend
nonitoring, compliance
nonitoring, lnvestigationr
rnd surveys.

$/ater quality and ecologl
latabases, compliance
nonitoring database,
lairy shed database,

rerception surveys
latabase.

fhe natural character ofwetlandt
rnd lakes and rivers and their
nargins, (including caves) is
>reserved and protected from
nappropriate use and
levelooment.

i/ater quality indicators.
lcosvslem health.

tegional trend
nonitoring, compliance
nonitoring, lnvestigationr
rnd surveys.

Water quality and ecolog;
latabases, compliance
nonitoring database,

lairy shed database,
:erception surveys
latabase.
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iround water quality is
naintained or enhanced and

;round water takes managed to
:usure sustainable vield.

ffater quality iadicators.
lcosvstem health.

Regional trend
nonitoring, compliance
nonitoring.

Mater quantity database,

vater wells database,
geothermal database.

ihallow ground water takes do
rot adversely affect values for
vhich any potentially affected
rurface water body is being
nanased.

ly'ater quality indicators.
3cosystem health.

tegional trend
nonitoring, compliance
nonitoring.

ly'ater quantity database,

vater wells database.

leothermal database.

loncentrations of contaminants
.eaching from land use activities
md non point source discharges
o shallow ground water and
;urface waters do not reach
.evels that present significant
isks to human health.

Water quality indicators.
Ecosvstem health.

legional trend
nonitoring, compliance
nonitoring.

ilater quantity daiabase,

vater wells database,

Seothermal database.

3.9 Non-Point Source Discharges

Background and Explanation
This chapter addresses the adverse effects of non-point source discharges on water

bodies in the Waikato Region. The chapter focuses on means to reduce the adverse

effects of these discharges, promotes the use of streamside management and seeks to

have the adverse effects of livestock access to water bodies managed. This is achieved

using a range of non-regulatory methods and permitted activity rules for the discharge

of fertiliser and for livestock access to water bodies.

3.9.1 Issue

Refer to lssue 3.1 .1.

3.9.2 Objective

Refer to Objective 3.1 .2.

3.9.3 Policies

Policy 1: Land Use Effects
Reduce the adverse fficts of non-point source discharges arising from land use

practices and activities by:
a. minimising the leaching and run-off of contaminants including fertilisers, faecal

matter, agrichemical residues, and sediment into water bodies (surface and

ground water)
b. avoiding bed and bank erosion and instability
c. recognising and avoiding the effects of non-point discharges on the relationship

tangata whenua as Kaitiaki have with water
d. avoiding, remedying or mitigating adterse effects on rivers, lakes, wetlands and

their margins so as to maintain and enhance natural character.

Policy 2: Streamside (Riparian) Management
Promote the use of streamside management that:
a. recognises the importance of existing appropriate riparian vegetation
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b.

c.

d.

e.

promotes new planting of appropriate riparian vegetation
reduces sediment and other contaminants entering the water body
improves habitat for aquatic life
Improves bank stability.

Policy 3: Livestock Access to Water Bodies
Use a mixture of non-regulatory methods (education and incentives) and a permitted

activity rule to manage the adverse effects of livestock access to water bodies.

Explanation and Principal Reasons for Adopting the Policies
The approach adopted in the policies in Section 3.9.3 is to reduce the adverse effects

of non-point source discharges though the use of non-regulatory methods and

permitted activity rules in this chapter while also relying on regulatory methods in
other chapters. For example, rules in Chapter 5.1 restrict the removal of riparian
vegetation in order to prevent stream bank erosion. These sorts of rules assist in
reducing the adverse effects of non-point source discharges. Environment Waikato is

taking a non-regulatory approach to management of non-point source discharges as it
considers this is the most effective method for changing behaviour in the long term.

Policy 1 recognises that land use practices can have signi,ficant impacts on water

bodies. The purpose of the policy is to indicate how Environment l|raiknto will
address the adverse fficts of non-point source discharges arising from land use. As

indicated in the paragraph above these may occur through non-regulatory
mechanisms or through rules in other chapters. Policy 2 recognises that management

of the vegetation adjacent to waterways plays a significant role in improving water
quality, enhancing aquatic ecosystems and promoting the maintenance of beds and

bank stability. Streamside management can also be used to restrict livestock access to

water bodies and involves managing the area adjacent to water bodies rather than
just planting trees. For example it may involve fencing to keep livestock out of the

water body or managing grazing in adjacent paddocks in a manner that reduces

adverse effects from occurring. This policy also promotes the planting of appropriate
riparian vegetation which is vegetation that is suited to the particular conditions at a

site, is the correct vegetation for the intended purpose and is indigenous vegetation

that is of local genetic stock if possible.

The scope for regulating non-point source discharges is limited due to the complex
and hidden nature of the contaminants. Compliance is difficult to monitor or enforce

and severe economic impacts would result from wholesale regulation of land use.

However, more stringent measures may be justified in the future to protect

particularly sensitive receiving environments, such as Lake Taupo.

The purpose of Policy 3 is to indicate how Environment Waikato will address the

adverse effects of livestock access to water bodies. Livestock in water bodies can

cause erosion of the beds and banks, channel widening, deepening and shallowing by
trampling of the beds and banks, and water quality problems due to direct effluent
inputs and sedimentation disturbances. Livestock in combination with other activities
also contributes to a significant cumulative decline in aquatic habitat quality

throughout the Region. Implementation methods in Section 4.3.5 also deal with this

issue and in Rule 4.3.5.4 provide a permitted activity rule to address the adverse

effects of livestock entering and crossing the beds and banks or rivers and lakes.

209



3.9.4 Implementation Methods - Non-Point Source Discharges

Advisory Notes:
o There are a number of other parts of the Plan that refer to activities and issues

regarding non-point source discharges. These are:

a. Education about avoiding adverse effects of livestock in water bodies
(Method 4.3.5.1).

b. Rules 4.3.5.4 and 4.3.5.5 regarding livestock entering and crossing the

beds and banks of rivers and lakes.
c. Education about avoiding, remedying or mitigating the adverse effects of

land use (Method 5.1.4.1).
d. Land management practices that may contribute sediment to water bodies

(Method 5.r.4.2).
e. Rule 5.1 .4.12 in respect of soil cultivation adjacent to the beds of rivers

and lakes.
f. Rules 5.1.4.14 and 5.1.4.15 in respect of soil disturbance and vegetation

clearance activities adjacent to water bodies, Rule 5.1.4.16 in respect of
Coromandel catchments and Rule 5.1.4.17 for areas immediately adjacent

to sinkholes or cave entrances.
g. Water bodies and banks of water bodies that are sensitive to spray drift

(Method 6.2.4.5).

3.9.4.1 Good Practice

Environment Waikato will encourage the use of good practice in land use activities
and practices that reduce non-point source discharges. Environment Waikato will, in
conjunction with organisations and industry groups, provide guidance in the

development, implementation and review of good practice guidelines and codes of
practice for land use activities which cause non-point source discharges.

Advisory Notes:
o A good practice guide for fertiliser application is included in Section 3.9.7 of

this Plan.

3.9.4.2 Environmental Education

Environment Waikato will, througb envirorunental education programmes, raise the

awareness within the community about appropriate land management practices and

streamside management. In particular, regarding:
1. the positive effects of enhanced streamside management as a means of

mitigating adverse effects on water quality and aquatic ecosystems

the exclusion of livestock from the beds and banks of water bodies
the fencing of streamside areas

the effects of land use on ground water quality and the promotion of well head

protection.
rnethods of fertiliser use and application that minimise adverse effects on water

quality and aquatic ecosystems
appropriate plants for enhancing riparian areas and pest control techniques for
animal and plant pests.

2.

4.

5.

6.
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Advisory Note:
o There are close links between this method and methods for Accelerated Erosion

in Method 5.1.4.I and River and Lake Bed Disturbances in Method 4.3.5.1 of
this Plan.

3.9.4.3 Integration with Territorial Authorities

Environment Waikato will work with territorial authorities to promote:

l. management options which seek to avoid or minimise the adverse effects of
non-point source discharges into water

2. integration of regional and district plans for land uses which have potential

adverse effects on water bodies
3. a co-ordinated approach to stormwater management and land use activities in

areas with degraded water bodies.

3.9.4.4 Economic Incentives

Environment Waikato will consider financial support of projects that would assist

significantly with minimising the impacts of land use activities on water bodies.

3.9.4.5 StreamsideEnhancementFund

Environment Waikato will make available a fixed contestable fund, reviewed

annually, to support and facilitate streamside enhancement. Investigations will be

undertaken to identiff areas in the Region that are most at risk with respect to adverse

effects on water quality, or will benefit most from streamside enhancernent. The

results of this will be utilised when considering applications to the fund.

3.9.4.6 Risk Based Investigations

Environment Wailrato will carry out a risk-based analysis to identifi riparian areas

and water bodies which are particularly sensitive to land use fficts such as sediment

and faecal material entering water, and establish priority areas to encourage and

implement good practice with regard to streamside management.

3.9.4.7 Livestock Access

If the current extent of adverse effects attributable to livestock having access to water

bodies is not reduced signiJicantly at the time of plan review or by 2005, whichever is

the sooner, then rules to exclude livestock from water bodies identified in Method
3.9.4.6 as being particularly sensitive to land use effects, will be implemented as part
of the plan review or by way of a plan change.

3.9.4.8 NutrientResearch

Environment Waikato will undertake and where appropriate encourage investigation

into:
I. the adverse fficts offertiliser use and nutrients on water bodies
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2. farm management techniques that make the rnost fficient use of nutrients inputs

while minimising leaching
3. methods to prevent nutrient contamination of water bodies-

3.9.4.9 Fertiliser Use

If the current extent of adverse fficts attributable to fertiliser reaching ground and

surface water is not reduced significantly at the time of plan review or by 2405,

whichever is the sooner, then rules to control fertiliser use, or nitrogen leaching, on

land adjacent to water bodies identifed in Method 3.9.4.6 as being particularly
sensitive to land use fficts, witt be implemented as part of the plan review or by way

of a plan change.

3.9.4.10 Part XII RMA Enforcement

Environment Waikato will apply for enforcement orders, issue abatement notices and

use other enforcement mechanisms in Part XII of the RMA where any of the

following adverse ef,fects on water bodies occur as a result of inappropriate land use

practices:
l. Severe bed orbank erosion, and/ or;
2. Significant discharge of sediment or nutrients or other contaminants to water

bodies leading to:
significant adverse effects on aquatic life, or
significant adverse effects on the uses and values of water bodies, or

significant adverse effects on other users of water, or
significant adverse effects on water quality, or

e. compromise of the Water Management Classes.

3. The direct discharge of fertiliser into water resulting in significant adverse

effects on water qualifY.

3.9.4.11 Permitted Activity Rule - Fertiliser Application

The discharge of feitiliser into air and onto or into land is a permitted activity subject

to the following conditions:
a. The discharge shall not result in any objectionable odour or particulate matter

beyond the subject property boundary.
b. The discharge does not result in any avoidable direct application of fertiliser to

any water body.
c. Where the fertiliser is being used in other than domestic gardening situations the

fertiliser must be applied in accordance with the NZ Fertiliser Manufacturers

Research Association. 1998: Code of Practice for Fertiliser Use.

d. After I January 2005, A nutrient budget model must be used to plan nitrogen

based fertiliser application where that fertiliser is being applied at rates greater

than 60 kg/N/ha/year. The model used must be one approved by the l(aikato

Regional Council and designed to predict nutrient leaching rates.

e. The results of the nutrient model required by condition d) must be made

available to the Waikato Regional Council upon request'

f. A nutrient budget shall be provided to Environment Waikato on request in

accordance with condition d) where fertiliser is to be applied to an area of land

a.

b.
c.
d.
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that has also had farm animal effluent applied to it within the preceding 12

months.

Advisory Notes:
o The discharge of fertiliser into air and onto or into land that does not comply

with Rule 3.9.4.1I is a discretionary activity in accordance with Rule 3.5.4.5.
o Application of fertiliser should follow the good practice guide on fertiliser use

in Section 3.9.7.
o The processes for determining whether objectionable effects of odour or

particulate matter beyond the property boundary are set out in Chapter 6.4 of
this Plan.

o This rule does not specifu a nutrient leaching rate for the model. It is
Environment Waikato's intention to survey modelled leaching rates and if
necessary develop rules that speciff nutrient leaching rates for sensitive
locations in accordance with Method 3.9.4.8.

o A register of approved models is maintained by Environment Waikato, at this
stage Agresearch Overseer and HortResearch soil plant atmosphere system

model are approved models.

Explanation and Principal Reasons for Adopting Methods 3.9.4.1to 3.9.4.11

The above methods provide a range of non-regulatory methods as provided for in the
policies in Section 3.9.3. There is one permitted activity rule for the discharge of
fertiliser into air and onto or into land.

Method 3.9,4.1 encourages Environment Waikato to work with organisations,
industry groups and individuals in the development and use of good practices that are

designed to avoid, remedy or mitigate the adverse effects of non-point source

discharges as a result of land use activities. This approach encourages good practice
and practical measures which ensure adverse effects, are avoided or are minor. The
good practices can be captured and promoted in guideline documents. Appropriate
existing guidelines are:

a. Ouitying and the Environment: Farm management issuesl.
b. Code of Practice for Fertiliser Use".
c. NZ Forest Code of Practice3.
d. Design guidelines for earthworks,-tracking and crossingsa.

e. RiparianManagementGuidelines'.
f. Use of Fertilisers Section3.9.7 of this Plan.

Method 3.9.4.2 provides that Environment Waikato will use environmental education
prograrnmes to raise the community's awareness of regarding non-point source

discharges and land use effects on water bodies.

Working with local communities and care groups are also encouraged as an important
mechanism for increasing community awareness and ensuring that streamside areas

are managed in an appropriate manner. Support could include facilitation and

information to existing care groups and encouragement, planning information and

advice to assist new care groups or community initiatives. These types of groups have

a major input into enhancing and establishing streamside areas that are important in
terms of managing non-point source discharges.
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Method 3.9.4.3 promotes integrated management between Environment Waikato and

territorial authorities. This is important because, although Environment Waikato has a

direct role in managing water quality, territorial authorities control the effects of land
use under s3l of the RMA, and to this extent, Environment Waikato and territorial
authorities need to work together to jointly manage this issue.

Economic incentives in Method 3.9.4.4 are also promoted as a way of managing land
use effects. Through such incentives, Environment Waikato can support projects that
assist with minimising the impacts of land use activities on water bodies. This
includes the provision made under Section 3.4.9 of the Waikato RPS allowing
territorial authorities to apply for financial assistance from Environment Waikato.
This is particularly in regard to the acquisition of esplanade areas where regionally
significant values or resources are involved, or where Environment Waikato considers

assistance is necessary to achieve the objectives and policies of this Plan or the

Waikato RPS.

The implementation of streamside management areas and the establishment of
riparian vegetation has been proven to avoid and mitigate the effects of non-point
source discharges. Method 3.9.4.5 promotes the development of a publicly available
streamside management fund. It is proposed to develop a fixed contestable fund in
Council's Annual Plan budget.

Method 3.9.4.6 describes an undertaking by Environment Waikato to build on

preliminary riparian management and non-point source reports to develop a sltstem

which will provide guidance as to the location, method and extent of riparian
managetnent within the Region.

Method 3.9.4.7 gives an early indication of future methods such as a regulatory
"baclrstop" that Environment Waikato will use, where voluntary action by

landowners has not taken place and where significant adverse fficts of unrestricted
livestock access are still occurring. Rules in Section 4.3.5 provide for livestock
entering or crossing the beds and banl<s of rivers and lakes.

Method 3.9.4.8 encourages research into the adverse fficts offertiliser use, farming
techniques to minimise leaching and other methods that reduce nutrient
contamination. Such research will result in a better understanding of the effects of
nutrients on water bodies and which will in turn lead to development of farm
management techniques and other methods that better utilise nutrients and reduce the

adverse elfects on water bodies. Research can be undertaken by Environment Waikato

or outside organisation with an interest in nutrient management.

Method 3.9.4.9 recognises that it may be necessary to impose restrictions on the use

offertiliser or nitrogen leaching in addition to supporting voluntary compliance with
the New Zealand Fertiliser Manufacturers' Research Association Code of Practice

for Fertiliser (Jse 1998, in order to manage land and water in the Region to reduce

adverse effects of non-point source discharges.

Section 17 of the RMA places a duty on every person to avoid, remedy or mitigate
adverse environmental effects. Method 3.9.4.10 promotes the use of Part XII of the

RMA, where poor land management practices and decisions result in significant
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adverse effects on the water quality of streams and rivers. In these situations,

Environment Waikato will apply to take enforcement action by way of an

enforcement order, abatement notice or other mechanisms under Part XII of the RMA.
This may require a person to cease, or prohibit from commencing, an activity that

may result in those effects occurring. Environment Waikato is taking a non-regulatory

approach to management of non-point source discharges as it considers this is the

most effective method for changing behaviour in the long term. However, there is also

a mechanism needed to re,quire improvement or remediation in the event of serious

adverse effects caused by inappropriate land use practices.

Research has shown that fertilisers are a source of phosphate and nitrate in the

Region's water bodies. These contaminants enter water where fertilisers are leached

out of the soils and enter either surface or ground water. Rule 3.9.4.1I achtowledges

that, while the inappropriate use of fertilisers can adversely affect water quality, the

use offertilisers should be a permitted activity. The rule does not permit the discharge

of fertilisers into water. Should this occur causing signifcant adverse fficts on

water, Environment lVaiknto is able to use Part flI enforcement. To assist resource

users understand their obligations under a range of industry codes of practice a good

practice guide based on the key points of those codes is attached in Section 3.9.7 of
this Plan. Environment Waikato will monitor the adverse effects of fertiliser use on

water quatity. If monitoring shows that the adverse effects of fertiliser use are

unsustainable, Environment Waikato may consider review'ing its non-regulatory

approach when the Plan is reviewed.

3.9.5 EnvironmentalResultsAnticipated

1. Net improvement in ground water and surface water quality across the Region.

2. Net increase in riparian and streamside management areas in the Region.

3. Reduction in sediment yields from bed and bank instability.
4. Ground water protected for drinking water purposes.

5. Uses and values identified by the Water Management Classes are protected.

3.9.6 Monitoring Options

Refer to Section 3.1.4.

3.9.7 Guidance Notes for the Use of Fertilisers

a. Environment Waikato supports the New Zealand Fertiliser Manufacturers'
Research Association Code of Practice for Fertiliser Use 1998 with the

exception that Environment Waikato recorlmends a maximum nitrogen loading

rate not to exceed 150 kilogram/trectare/year for animal effluent irrigated

pasture (compared to 200 kilogram/hectare/year recommended by the Code).

The maximum nitrogen loading rate should include all sources of applied

nitrogen including fertiliser, biosolids and irrigated farm effluent.
b. The publication 'Nifiogen Fertiliser Use on Waikato Dary Farms: Bulletin One

- August 1996 Environment Waikato' is available free of charge from

Environment Waikato. This addresses timing and rate of nitrogen applications,

influence of other factors on effectiveness of nitrogen applications,

minimisation of adverse environmental effects, and avoidance of excessive
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d.

nitrogen use. Environment Waikato is proposing to publish a further, similar

gUide related to fertiliser use on commercial vegetable production.

Landowners should maintain a nutrient budget model for their properties in

order to dernonstrate compliance with conditions in Rule 3.9.4.I I .

Considerable care should be taken when irrigating fertilised areas. In this

regard, refer to Rule 3.4.4.5 concerning the use of water for irrigation purposes'

Compliance with the conditions of that rule should ensure no significant adverse

effects from irrigation of fertilised land.
Care must also be taken when fertilising areas of land that have been subject to

applications of farm animal effluent within the preceding 12 months. Refer to

Rule 3.9.4.11 condition 0 in this respect.

All practical steps should be taken to avoid direct discharge of fertiliser to
water. This activity is not permitted under the RMA or this Plan and, subject to

the level of any adverse effects, constitutes an offence regarding which

Environment Waikato may take enforcement action.
Where fertiliser application is proposed near property boundaries, the operator

is encouraged to noti$ any neighbours that might be affected by the fertiliser

application.
Where fertiliser is being applied onto an area of more than one hectare, the

operator is encouraged to undertake the application using certified or calibrated

equipment. The Spreadmark Certification scheme operated by the New Zealand

Groundspread Fertilisers Association is an example of a certification scheme

that provides certainty that the fertiliser is being applied at an even rate and

distribution pattern.

Operators uue encouraged to identiff and have regard to all locations that are

sensitive to the effects of fertilisers (e.g. wetlands, streams, lakes, ponds or

neighbours' houses) and identifu means to minimise the effects of fertilisers on

these areas.

Operators are encouraged to keep good fertiliser application records including

the following:
i. nutrient requirements of the crop(s)
ii. date of the fertiliser applications
iii. timing of cultivation and the area of land cultivated
iv. fertiliser application rates (kilogramlhectare) and method(s) of application

v. the area of land in hectares that was cropped and fertilised
vi. the types of fertilisers use

vii. the crop harvest
viii. the nutrient budget for fertiliser applied onto areas where biosolids or

effluents are also applied as a fertilised substitute.

Footnotes
l. Heatley, P.R. 1998: Dairying and the Environment: Farm management issues'

Dairying and the Environment Committee, Palmerston North

2. NZ Fertiliser Manufacturers Research Association. 1998: Code of Practice for
Fertiliser Use. NZ Fertiliser Manufacturers Research Association. Newmarket,

Auckland.
3. Visser, R. and Smith, M. 1993: New Zealand Forest Code of Practice (2no Ed.)

Loggrng Industry Research Organisation. Liro, Rotorua'

4. Environment Waikato. 1995: Design guidelines for earthworks, tracking and

crossings: A practitioner's technical guide to minor effects based activities.

g.

h.

j.
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Environment Waiknto Technical Publication no. 1995/8. Environment Waikato,

Hamilton.
5. Collier, K., Cooper, A.B., Davies-Colley, R.J., Rutherford, J.C., Smith, C'M.,

and Williamson, R.B. 1995: Managing riparian zones: a contribution to

protecting New Zealand rivers and streams. Department of Conservation,

Wellington.
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APPENDIX 6

SUSTAINABLE DEVELOPMENT IN POLICY
AI\D DECISION MAKING

This Appendix sets out the central govemment's vision for New Zealand along with
its principles for policy and decision making and goals to guide the public sector in
achieving sustainable development (New Zealand Government, 2003).

A VISION FOR NEW ZEALAND

r A land where diversity is valued and reflected in our national identity.
o A great place to live, learn, work and do business.
o A birthplace of world-changing people and ideas.

o A place where people invest in the future.

We look forward to a future in which New Zealanders:

o celebrate those who succeed in all walks of life and encourage people to continue
striving for success

o are full of optimism and confidence about ourselves, our country, our culture and

our place in the world, and our ability to succeed
. are a nation that gains strength from its foundation in the Treaty of Waitangi and

in which we work in harmony to achieve our separate and collective goals

. are excellent at responding to global opportunities and creating competitive
advantage

o are rich in well-founded and well-run companies and enterprises characterised by
a common sense of purpose and achievement, which are global in outlook,
competitive and growing in value

. derive considerable value from our natural advantages in terms of resources,

climate, human capital, infrastructure, and sense of community
o cherish our nafural environment, are cornmitted to protecting it for future

generations and eager to share our achievements in that respect with others

o know our individual success contributes to sfronger families and communities and

that all of us have fair access to education, housing, health care, and fulfilling
employment

PRINCIPLES FOR POLICY AND DECISION MAKING

The government recognises that its decisions should ensure the wellbeing of current
and future generations. It will take account of the social, economic, environmental,
and cultural consequences of its decisions by:

o considering the long-term implications of decisions
o seeking innovative solutions that are mutually reinforcing, rather than accepting

that gain in one area will necessarily be achieved at the expense of another
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o using the best information available to support decision making
r addressing risks and uncertainty when making choices and taking a precautionary

approach when making decisions that may cause serious or irreversible damage

r working in partnership with local government and other sectors and encouraging

transparent and participatory processes

. considering the implications of decisions from a global as well as a New Zealand

perspective
o decoupling economic growth from pressures on the environment
. respecting environmental limits, protecting ecosystems and promoting the

integrated management of land, water and living resources

. working in partnership with appropriate Maori authorities to empower Maori in
development decisions that affect them

o respecting human rights, the rule of law and cultural diversity.

KEY GOVER}IMENT GOALS TO GIIIDE THE PUBLIC SECTOR
IN ACHIEVING SUSTAINABLE DEVELOPMENT

Strengthen national identify and uphold the principles of the Treaty of Waitangi

Celebrate our identity in the world as people who support and defend freedom and

fairness, who enjoy arts, music, movernent and sport, and who value our diverse

cultural heritage; and resolve at all times to endeavour to uphold the principles of the

Treaty of Waitangi.

Grow an inclusive, innovative economyfor the benef.t of all
Develop an economy that adapts to change, provides opportunities and increases

employment, and while reducing inequalities, increases incomes for all New

Zealanders. Focus on the Growth and Innovation Framework to improve productivity
and sustainable economic growth.

Maintain trust in government and provide strong social services
Maintain trust in government by working in partnerships with communities, providing
sfong social services for all, building safe communities and promoting community

development, keeping faith with the electorate, working constructively in Parliament

and promoting a strong and eflective public service.

Improve New Zealanders' skills
Foster education and training to enhance and improve the nation's skills so that all

New Zealanders have the best possible future in a changing world. Build on the

strengthened industry training and tertiary sectors to ensure that New Zealanders are

among the best-educated and most skilled people in the world.

Reduce inequalities in health, education, employment and housing

Reduce the inequalities that currently divide our society and offer a good fufure for all

by better co-ordination of strategies across sectors and by supporting and

strengthening the capacity of all Maori and Pacific Island communities. Ensure that

all groups in society are able to participate fully and to enloy the benefits of improved

production.

2t9



Protect and enhance the environment
Treasure and nurture our environment with protection for ecosystems so that New
Zealand maintains a clean, green environment and builds on our reputation as a world
leader on environmental issues. Focus on biodiversity and biosecurity strategies.
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